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Abstract

We consider the nature of family mediation and the role of the family mediator in England and Wales
in situations in which the cultural and/or religious tradition(s) of those involved may collide, for
example when understandings of the law of England and Wales and of Muslim law may appear to some
to point in different directions. We examine issues such as the family mediator’s approach to negotiation
facilitation, the role of the law and other norms including cultural and religious norms that are strongly
held by one or more of those involved within the negotiation and the presence or absence of the voices
of other members of the family within the mediation setting. We consider the ethical dilemmas the
family mediator may face in a situation where there is an apparent power or knowledge imbalance
and/or where the family mediator may be bound by competing expectations about their role including
professional body obligations. Throughout we examine how the ethos of mediation, including its
underpinning value of mutualism, and the challenges this can lead to where there is normative
disagreement between the parties or substantial power imbalances, are evidenced within Sharia
councils’ family mediation practices.

Introduction

Family disagreements are a common phenomenon in all societies, whether they be about the
establishment, subsistence and dissolution of adult relationships, about parenting and children, kinship
obligations whether legally, culturally or religiously defined, how to structure finances, caring
responsibilities for family members, inter-personal conflict including domestic violence and inter-
generational differences about how family members should live their lives. It is therefore unsurprising
that family matters are among the most common disagreements that give rise to disputes in which people
seek third party help towards resolution.* These kinds of disagreements are rarely single-issue matters;
they are usually complex, imbued with emotion, interwoven with differing perspectives on how things
‘should be done’. Perceptions can change over time as family members’ circumstances alter during the
life-course and new people enter and some leave the family, as fortunes wax and wane.? As in other
types of relationships, there is rarely a power-balance between those involved (the parties) and there
may be differences in access to support and knowledge too.

Support for a range of life challenges is often provided by family or by family friends, some of whom
may be implicated within or torn as a result of the nature of the disagreement, making support during
these kinds of disagreements more partisan and less accessible to one or more of those involved. Family
conflicts can be amongst the most challenging that people encounter, going to the core of identity,
personal integrity and safety. Some may make recourse to formal legal help to support them during this
time, whether by involving lawyers to negotiate on their behalf or to take matters through the courts.
Others may seek the help of known trusted individuals to help them to broker an agreement. Others may
choose a different kind of third-party intervention, that of a family mediator or, in some instances, a
family arbitrator. This may be someone they have accessed via one of the family mediation
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organisations or referral systems. It may be someone they access via a community or religious group
such as their mosque.

In this article we focus on the normative flexibility afforded to family parties by family mediation and
also the challenges this can pose in contexts of substantial power imbalance between the parties. In
doing so use a range of examples in the context of family mediation provided through Muslim Councils,
independent third-party mediators linked to mosques. We draw upon empirical data collected and
analysed by Bano during her research for the Ministry of Justice, locating her findings within the
extensive family mediation literature and noting the extent to which there are effective ways to
accommodate Muslim law within the family law system in England and Wales. We also address the
potential for norms to collide, for example when the parties are not in agreement about the relevant
norms, where a family mediator seeks to frame settlement through norms that are not shared by all
parties, where there is a power imbalance that requires a family mediator to step in, for example in the
context of domestic violence, and by intervening there may be perceptions of an imposition of norms.
To do this we focus in section 1 on the nature of family mediation and its practice by Muslim Councils,
which we shall sometimes refer to as Sharia Councils using those terms interchangeably. In section 2
we consider the importance of norms and in section 3 we turn to power-imbalances including those
derived from or deepened by domestic abuse and the impact this has on family mediation. In doing this
we hope to provoke thought about how a process-based profession may afford protection to vulnerable
parties while maintaining its core values of mutualism which requires consensual, respectful co-
decision-making, party autonomy, confidentiality and mediator neutrality. We also consider how in
some contexts it may fall short.

Sectionl The flexibility, utility, positive contribution and potential pitfalls of family mediation in
Britain: Muslim Councils

The general nature of family mediation is now very well understood, although the simple definitions of
family mediation belie the complexity of its practice or the sophisticated balancing act that needs to be
performed as regards facilitation and direction, neutrality and power balancing as between the parties.
Family mediation, as an umbrella term, covers a wide range of different types of facilitated negotiation
entered into voluntarily by those who seek to address a family related issue that they have been unable
or would prefer not to address entirely on their own. The term is used to explain a set of practices and
values and has tended to be used as a means to explain a process of facilitating negotiation for family
(or former family) members who remain themselves the decision-makers in relation to any agreement
that may be reached.® It has proven difficult to define in a way that captures the nuances of the processes
and values in this unusual professional project, a professional project where having mastery of a body
of skills and tasks is essential but knowledge of a body of norms to provide advice is not.®

Family mediation has been practised in some senses for as long as third-parties have been trying to help
others to reach their own agreements. In recent decades it has become increasingly professionalised, in
part due to State focus on it as a means to provide quicker, cheaper, potentially less adversarial dispute
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resolution outside the formal court system.® Family mediators may be credentialised by a range of
training providers and professional associations but in the UK this is not compulsory in most instances
absent legal aid payment of family mediators. There is no legal requirement that one has undertaken a
recognised form of training, adheres to a particular code of conduct or is regulated by a recognised
professional association or body in order to practise family mediation. It is not a ‘reserved’ activity.
There is consequently no compulsory regulation, no compulsory minimum standards, no requirement
that a particular body of knowledge is used as the basis to support family mediation clients or that family
mediators refrain from intervening as decision-makers on the substance of settlement. It is the
embodiment of private ordering, a means by which family mediation clients agree upon someone to
help them to try to reach an agreement using the norms that the clients consider important to them,
although in true private ordering fashion it is also unregulated activity except to the extent that a family
mediator has chosen to become credentialised and professionally recognised and thus to be regulated
by a professional body as a family mediator.

At its core, family mediation involves one or more third-parties facilitating, evaluating and/or directing
discussions which become negotiations between two or more people within a family, whether those
family members are there alone, accompanied or represented by other third parties who are present or
available to the parties externally in the background. Family mediators are not decision-makers on the
substance, only on the process by which negotiations are conducted and even then they need agreement
from all parties, party autonomy being fundamental. The family members who are holding the
discussions may be in the same room or in separate rooms. The discussions are being facilitated,
directed or evaluated by the family mediator, they are not being decided by her. The nature of the issues,
the personalities and expectations of all involved will shape the way in which the mediation is
conducted. There is an expectation of mutual respect, candour and confidentiality within the mediation
setting, as well as dealing in good faith. As indicated elsewhere, family mediation has much in common
with the ideology of mutualism and thus party autonomy is crucial, which includes genuine and freely
given consent to all elements of the mediation, including whether to use family mediation to reach an
agreement, the process, the norms and the terms of any settlement.’

Given its flexibility, family mediation is practised in different ways by different family mediators.®
Some mediators, whether working alone or in pairs, are more facilitative, others more interventionist
and definitions of family mediation reflect this. Those who are more procedural so as to facilitate the
parties’ ability to negotiate with each other consider party autonomy to be of fundamental importance.
They may additionally seek to develop the parties’ abilities to negotiate, seeing their role as partly
developmental for the future as well as facilitative towards a solution for the present matter, thus
supporting the parties to reframe their differences of view so as to develop positive approaches to
different stances and perceptions of the way forward.® This can deescalate situations which may have
been viewed as conflictual or disputatious into differing viewpoints which may be able to be brought
into harmony. Some mediators approach family mediation in a task based or role orientated way,
adopting a more facilitative or directional approach to the tasks of defining the discussion points,
exchanéging differing views, summarising either party’s viewpoints, stated needs, possible settlement
terms.”
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Self-governing religious bodies are an interesting and important example through which we can better
understand the ways in which family mediation takes shape in multiple and diverse ways in
multicultural societies.! Bano’s research on Muslim Council’s provides us with insights into how forms
of family mediation have been practised through one such religious dispute resolution mechanism.
While family mediation is a core part of Muslim legal dispute resolution, it has a far longer history as a
distinct religious practice of Muslim jurisprudence and Muslim family law.*? It is practised within the
context of family relations both in Muslim majority countries and within Muslim diasporic communities
living in the West.2? In substantive terms, scholars have, over the years, engaged with a range of issues
and subjects considering the dynamics and process of family mediation as a form of Muslim dispute
resolution (as found in Sharia councils) with debates ranging over the legal ‘recognition’ and
‘accommodation’ of Sharia councils, gender equality, conflicts with state law, domestic violence, the
nature of family relationships and other aspects of lives of women as primary users of these bodies.!*
As a result, the scholarly contributions focus on the nature and development of Sharia councils and
family mediation is now well over three decades old in the UK. Over this time there has been a growth
of empirical and anthropological research with more recent focus by scholars and feminist scholars on
the question of how do these bodies safeguard women as the most vulnerable of users? From a social
and legal standpoint therefore the question of access to justice has been a key concern and whether
Muslim women are subject to principles of equality, justice and fairness in Muslim family mediation
settings, and further whether family mediation as practised in those settings adheres to conceptions of
family mediation in other settings in the UK.

The idea of family mediation within a Sharia council setting refers to a set of assumptions found within
the bodies in which Islamic jurisprudence, norms and values operate as the dominant mode of practice.
In Britain, the history of Sharia councils has been widely documented®® and can be traced to a diverse
set of social, political and religious developments in civil society and evident as part of the emergence
of a Muslim identity both forged and as part of multicultural practices and lived experience. The
guestion of how such bodies should be classified and understood, for example as groups, associations,
institutions, mediation bodies or alternative disputes resolution mechanisms often rests upon the way
they may operate and the nature of their relationship to multicultural practices and internal rules of
process, institution, whether they rely on a hierarchal relationship and the structures and processes of
decision-making and methods of enforcement.’® Moreover, over the past three decades, a growing
number of scholars have explored the changing and contested nature of this relationship, revealing a
new discursive space of engagement, contestation and negotiation between minority religious
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communities and the State.*” This would include for example the emergence of Sharia councils as part
of mosques and religious community centres more specifically in Britain charting from the 1980, 90’s
and 00’s. While these bodies can be identified as being autonomous and constructed by the institutional
autonomy and frameworks of local religious loyalties and Islamic schools of thought, many may
actively seek to avoid any interaction with each other and any possible conflict with a secular state and
civil law. In other words, such bodies exist also to distinguish themselves from other religious groups
and religious practices to emerge as offering a very specific type of expertise.

The development of Sharia councils can therefore be understood in relation to the conditions in which
they are situated. There have been two seminal reports on the operation of Sharia councils in Britain. A
report by the Ministry of Justice entitled An exploratory study of Shari’ah councils in England with
respect to family law*® identified 30 councils that worked on issues of Muslim family law and issued
Muslim divorce certificates. The project found much diversity in the size of the councils, the number
of religious scholars providing advice and assistance, and in the composition of council members. The
second, the Independent Review on Sharia Law in England and Wales®® focused on the question of State
responsibility and State protections as part of debates on multiculturalism, integration and legal
pluralism in Britain: and questioned what is the role of the State and law in the recognition and/or
accommodation of Muslim religious practice? Both reports attest to the fact that Sharia councils are
embedded within Muslim communities, act as family mediation services, at least to an extent, as part
of mosques and community centres and appeared to have evolved according to the needs of the
communities in which they are located. They provide family mediation and other services to local
communities who seek them and are responsive to community need. The primary motivation for
Muslim women who may contact a Sharia council is to obtain a Muslim divorce certificate. It is this
context upon which family mediation takes shape and it is this space that opens up important questions
of autonomy, choice and rights or norms and whether new forms of family mediation as forms of
mutualism provide evidence of the emergence of new cross cultural mediation mechanisms both
supported and challenged by State law?

Section 2 Family mediation and private ordering: the role of norms

Drawing upon mutualism as its ideological underpinning, family mediation is heavily process orientated
S0 as to provide the ideal conditions in which the parties are able to reach their own mutually agreed
solutions to the issues that they face. Consequently, the normative framework of family mediation is
extremely weak, because the norms to be applied as the basis for decision-making are the norms that
are acceptable to the parties, whether or not they are shared in common with the family mediator’s
preferred normative framework. The caveat here, is that the norms must be agreed, they must be lawful
in that they cannot be actively contrary to State law eg must respect fundamental human rights and the
welfare principle in relation to children etc and the mediation must be genuinely consensual and meet
minimum standards of power balance so that any agreement is not void on public policy grounds. This
provides a great deal of flexibility for the parties in determining how they wish privately to order their
affairs and resolve their issues. It provides opportunities for, say, the parties to draw upon their
understanding of Muslim Law or cultural or family traditions in a way that may be more difficult in a
‘secular’ or notionally secular setting ie State legal setting. It may be an important mechanism to reach
religiously and culturally sensitive and compliant agreements. This may reduce conflict and emotional
upset during a difficult time and allow religious and/or family traditions to be honoured and afford other
family members with a means to offer support in a way that is acceptable to them. Solutions can be as
creative as the parties can imagine and agree.

17 See Samia Bano , ‘Feminist Methodologies, Legal Pluralism and Muslim Family Law in Britain’ in (eds) R.
Scarcigila and W. Menski, Normative Pluralism and Religious Diversity: Challenges and Methodological
Approaches (Kluwer Press 2018) pp57-88.

18 Samia Bano An Exploratory Study of Shariah Councils in England with Respect to Family Law (MOJ and
University of Reading, 2012).

® The Independent Review on Sharia Law in England and Wales (London: HMSO, 2018), see in particular 11-
12. For a contrast with Australia see Ahmed and Krayem n 11.



Family mediators who adhere to professional standards remain bound by the requirement that the norms
that form the basis of decision-making are the ones that are selected and used by the parties and not
them.° Family mediators may not provide legal advice, and may only provide legal information if asked
to by all the parties, agreements may be reached in ignorance of State law, or knowing the law but with
a desire to apply a different set of norms that have been mutually agreed as between the parties. Those
mediators who adhere to the College of Mediators’ Code have this as a professional obligation including
checking clients’ emerging terms against the State law framework and, where it is considered that the
likely outcome will be at odds with State law to insist that they take legal advice prior to finalising the
agreement and in any event prior to seeking its legal enforceability through the State court consent order
process that may turn a private agreement into a court ordered one.?* For some this may appear to negate
some of the benefits of mediation for those who wish very consciously to eschew State law as their
normative underpinning but they are free to do this if they do not wish to render their agreement into a
legally enforceable one through State courts. This is in keeping with the UK State’s move towards
private ordering, where those involved in what are regarded as private legal matters are heavily
influenced via a series of public policy nudges to reach agreements themselves without recourse to the
courts.?? Family mediators who practise under the aegis of the College of Mediators’ Code are obligated
to ensure that the parents adhere to the welfare principle in section 1 of the Children Act 1989, namely
that the child’s welfare is the paramount consideration, welfare being understood as it is assessed in
State courts by judges rather than by the parents themselves.® That being said, if the parties are not
seeking to transform their agreement into a consent order there will be no outside assessment of any of
the settlement terms unless someone seeks to query them independently of the process, whether through
social services or the courts. Further, the welfare checklist is sufficiently loose-weave to allow for a
range of arrangements for children albeit ones that will often require the ascertainable wishes and
feelings of the children to be prioritised if not given overwhelming weight, rather than the wishes and
feelings of the parents or other family members. Otherwise, the normative framework is not prescriptive
aside from the agreement being one that would not be void on public policy grounds.

Family mediation may be ideal for those with a shared normative framework, financial means, sufficient
respect for each other that they wish to reach a genuine agreement, and similar levels of power within
this setting. With an expert mediator they may feel to be in control, have the chance to craft creative
solutions, voice their concerns and hopes to each other about how their lives will develop in whatever
new configuration may result.?* They may be able to give power to their values, involve a wider kinship
group in the process of uncoupling or reconfiguring. They may feel truly heard. At a time which is often
fraught and can lead to bitterness and upset, the mediation process may feel empowering. True, they
may have reached a different outcome, perhaps even a more personally ‘beneficial’ outcome had they
gone to solicitors for partisan legal help deploying English law as the normative framework, But a more
lucrative outcome may not be a better one if it leads to a (former) partner or one’s children or extended
family being worse off, and if third parties become one’s mouthpiece in a way that does not support
positive separation or change.

Difficulties may arise when the parties are in conflict and/or they do not have a shared set of norms they
wish to apply, or their norms are ones that would fall outside an acceptable range of norms for the State,
a relatively rare occurrence but a possible one. Further, if they need to fall back on the State for financial
or housing assistance now or in the future, they may struggle. The State has largely walked back from
a family justice model where financial as well as other forms of power imbalance have the potential to
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be partially ‘corrected’ or more likely adjusted on divorce or similar break-down. But there are some
legal protections built into the State framework for those considered more vulnerable, particularly for
children. State legal norms can be used to adjust power imbalances within families, whether that be to
do with gendered caring roles leading to a loss of income from the primary carer and their financial
subordination to the primary income provider, or the limited contact of the primary incomer-generator
with children following separation from the primary child carer.? That is not to say that different norms
cannot provide these levels of protection, or even greater protection. And a skilful mediator may sense
test any developing settlement terms with the parties to ensure that they are clear on what they may
mean for them and their dependants, not just now but in the future. Privately negotiated agreements
may do as much as State norms to support the more vulnerable party, or even more. Having said that,
any decisions made during a relationship breakdown may have life-long consequences for the more
financially straitened party, and those consequences may also be borne by dependants.?® Given the
dominance of neoliberal ideology in the way in which the State has structured welfare support for
families, gendered roles within families can have lasting consequences and State law has some power
to redress some of the outcomes, if not perfectly or fully, often reflected in solicitor negotiated
settlement terms.?” A family mediator is not permitted to impose her own view of an appropriate
settlement, all she can do is to guide even in the most directive forms of family mediation. She cannot
provide legal advice only legal information if asked. In a context where State assistance is limited, it is
imperative that the norms which are deployed are ones that protect the vulnerable as the State will not
necessarily step in sufficiently to help if the agreement does not provide sufficient resources or
opportunities for those involved.

This is where the controversy about whose norms are used begins to become apparent. There are some
who assert that regardless of the type of dispute resolution that is used, whether third parties are
involved, whether it is an agreement reached by the parties, by third party representatives or an
adjudication by an arbitrator or a judge, the norms should be those of the State in order for structural
inequality as between different groups to be minimised and so that those with less power do not find
themselves unequally and negatively impacted.?® Leaving aside, here, whether State law is able to
deliver equity, to give effect to the principle of compulsory use of State law would require a major
investment either in public legal education and/or legal aid in family matters, as well as court
infrastructure. The current lack of State funding is considered, by some, to be an abdication of
responsibility that erodes the rule of law with more acute consequences for the vulnerable.® Some
consider all settlement, rather than adjudication, to be contrary to the purpose of the law.* Others
consider that the law, and family law specifically, is so structurally unequal and patriarchal that a move
away from its black letter application may be beneficial®! as regards rebalancing gender inequality®

%5 See Marty Slaughter ‘Chapter 3 Marital Bargaining: Implications for Legal Policy’ in Mavis Maclean (ed)
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and cultural alienation for those who are not well represented by the law’s approach to families.** And
as family law is so malleable it can be difficult to predict what would be a likely outcome were the case
to be adjudicated, in any event, and so whatever protections may exist are not so obvious that they could
be readily identified as being absent from an agreement that has been reached by the parties themselves.
For proponents of family mediation, it is crucial that the parties are the decision-makers when it comes
to choice of norms, the heads of settlement, whether they can and do reach agreement on any aspects
of their situations. The family mediator must not impose norms or terms of settlement, but they also
ensure that one party does not overbear another and impose his norms on the other or pressure the other
to agree to particular causes of action. This is where a conflict of norms, or power imbalances which
may give rise to an imposition of norms or terms, become live issues regardless of the type of family
mediation that is being practised or the service or organisation within which the service is located.

How then should the question of power and potential forms of violence within families in the spaces
encapsulated by Sharia councils be approached by feminists and human rights defenders under the
context of culture and multiculturalism? Many feminist theorists accept that multicultural
accommodation of religious and cultural practices in family mediation should only be permitted if it
enhances rather than constrains the personal freedom of users. If the agency and choice of, for example,
women users are threatened or undermined, then accommodation should not only be denied but actively
prohibited. Family mediation has mutualism including mutual respect and party autonomy as a set of
core values, and so on the face of it family mediation should provide an opportunity to support those in
more vulnerable positions if practised in a way that is in keeping with those values and by a skilful
mediator. Underpinning this is the role of the family mediator and in the Muslim council context the
extent to which norms are agreed by all parties in a spirit of transparency, openness and trust. This gives
rise to some questions. Firstly, are the parties who are seeking mediation aware of the nature of the
model of dispute resolution that is being offered and is the third party dispute resolution provider aware
of their role as a facilitator rather than a decision-maker or adjudicator? The Independent Review into
the Application of Sharia Law in England and Wales panel indicated that it was not always clear when
Muslim Councils were providing family mediation or other forms of dispute resolution which may have
different understandings of the roles of all involved.3* They found that the definition of mediation was
lose, there was a lack of formal mediation skills on the part of those undertaking the dispute resolution
work, a lack of standardised practices and safeguarding protocols and some concerns, in some instances,
that pressure may be being applied to women that was not being counterbalanced in the mediation
process. Gohir and Akhtar-Sheikh have separately noted that Muslim council mediators often have little
if any formal or Islamic law mediation training, knowledge of arbitration rules and counselling and
many therefore may have “neither the skills nor the knowledge to deal with family and divorce matters
from an Islamic or English family law perspective.”* These findings raise important questions on the
parties strategies for using faith based dispute resolution, whether family mediation is being entered
into freely, whether safeguards are in place through the mediation so as to ensure the values of
mutualism are respected and settlements fully consensual.

Research on Sharia councils points to the contextual and lived experience of women users of these
bodies and the ways in which Muslim women’s agency can enable a transformation and challenge to
group norms as part of family mediation practices. Drawing upon the voices of those affected by Sharia
councils enables a process of personal autonomy and decision-making. Some feminist scholars point
out that State regulation can prevent harms that individuals may experience with their use of Sharia
councils, as in other faith based or non-State law services, through a process of deliberative
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democracy.®® For some feminist scholars and legal practitioners, new methods of family mediation
within religious communities raise a number of fundamental questions relating to citizenship,
personhood, and agency as well as the extent to which family mediation may undermine traditional
conceptions of justice, “equality before the law” and “common citizenship”.*” The role of culture and
religion in family mediation within Sharia councils is broadly understood as part of a wider liberal
response to the challenges presented by immigration and the settlement of migrant communities into
western liberal democracies from diverse religious and cultural backgrounds. The emergence of new
forms of family law dispute resolution mechanisms raise questions of “rights” and demands for
recognition of community rights are framed as “multicultural challenges” which, in turn, give rise to
important questions about power, authority, agency, choice and capacity.® For instance, should the
State or a religious minority community have the ultimate authority in all forms of family mediation?
Are women who work through family mediation in religious tribunals acting autonomously? Or, are
they succumbing to the pressures of non-Western religious models of family mediation? There is now
a rich body of scholarship that draws our attention to the social, political, and philosophical dimensions
of minority rights and the ways in which the State accommodates cultural and religious differences
while respecting group rights.®® For legal scholar Ayelet Shachar, the right balance between “the
accommodation of minority group traditions, on the one hand, and the protection of individuals
citizenship rights, on the other” is what holds together liberal societies.®® This balance has been tested
out extensively in relation to the practice of cultural and religious beliefs of religious communities living
in the west and their potential effects upon women as “at-risk” group members in the realm of family
mediation.

Nevertheless, legal anthropology of family mediation points to ways in which religious tribunals
encourage a reinforcing of male and conservative male voices and internal dialogue in the family
mediation processes that can be skewed in favour of male participants, criticisms that have been levelled
at the way in which State law has been framed historically and which law reform has sought to redress.*
Scholars have evinced scepticism about Muslim women’s use of Sharia councils as family mediation
fora, for instance, arguing that such behaviour constitutes acquiescence to patriarchal structures rather
than an autonomous choice because the dispute resolution afforded through these routes is less
mutualistic and more normative on the part of those who act as dispute resolution specialists within the
councils.”? By contrast, other scholars provide important insights into the ways in which women’s
agency, autonomy, and personal decision-making capabilities are expressed through formal and non-
formal marital dispute resolution mechanisms and as part of women’s social and legal lived realities.*®
These critiques suggest that the process may strengthen rather than weaken party agency, including
women’s autonomy, by effecting some measure of power balancing as between different interests.
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Mediation is traditionally understood as a process that assists parties in pre- and post-separation phases,
whether for those married or cohabiting, and/or who have children together, to produce the best possible
outcomes for all parties involved. Moreover, it can take place both with and without State assistance
and recognition. Family mediation in Sharia councils is traditionally understood as a process that assists
parties in application for a Muslim divorce certificate. In this way it forms a key part of parties’
negotiations. Family mediation can also take place in other religious alternative dispute resolution
processes, such as the Jewish Beth Din or the Muslim Arbitration Tribunal using existing civil law
mechanisms to produce agreements by both parties subject to safeguards in the public interest. The
terms, “mediation” and ‘“religious arbitration” are then often presented as interchangeable and
overlapping privatized forms of dispute resolution within ethnic and religious communities. Further,
they are often perceived by users to be situated outside the traditional framework of legal dispute
resolution. Yet as we have seen in the 2013 England and Wales Supreme Court decision where the
court ruled to uphold a rabbinical authority’s arbitration decision on child custody in a divorce
proceeding*, the State concurred with a religious authority in a marital dispute. Despite this decision,
both family mediation and religious arbitration continue to occupy a contested arena in “law” whereby
competing legal and social discourses interact to produce a wide array of new disputing mechanisms
and outcomes for its users. Yet, few scholars have paid little attention to the ways such agreements are
forged and how issues of fairness, consent, justice, protection for clients take shape during the process.
In some instances the blurring of conceptions of mediation and arbitration make it difficult to be clear
on who is determining the norms to be applied and who is the decision-maker, in other instances it is
clear when the parties sign up to make use of the dispute resolution mechanism. Clarity is important as
the basis for autonomy, as it is of course, to consent.

Even given clarity about the nature of the dispute resolution mechanism, mediation has been the subject
of critical scrutiny of feminist theorists for many years. This is not something exclusive to Sharia
Councils. In the late twentieth century, for example, feminist scholarship from multiple theoretical
traditions converged around scepticism in the use of mediation to resolve matrimonial disputes. For
many, the theoretical promise of resolving disputes in a fair, open, and non- adversarial process failed
to match up to the experience of family mediation.* Instead, these practices ultimately reproduced
unequal power relations and patriarchal social practices reflecting the subordinate position that women
occupy in wider society. Mediation, such feminists argue, can increase rather than reduce the level of
harm and violence directed towards vulnerable participants, particularly women.*¢ Feminist criticisms
of family mediation therefore relate to broader issues of social, cultural, and historical relationships and
unequal power relations resulting in unfair bargaining practices and outcomes for vulnerable parties.

Having said that, the non-adversarial approach to negotiations is now accepted even amongst legal
practitioners. And the State views this as being better delivered via family mediation than other forms
of dispute resolution. For example, in April 2014 it became obligatory for all couples in England and
Wales to first attend a mediation meeting prior to an application for divorce to the court. The extent to
which newer mediation and religious arbitration “spaces” are emerging to resolve matrimonial disputes
and the ways in which they are increasingly being occupied by a new kind of faith-based approach as
part of minority religious communities warrants further academic scrutiny.*” Framed as sites upon
which family law matters are resolved according to personal religious systems of law these bodies have
emerged often within the “private” sphere of local communities and developed frameworks that are
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characterized by specific cultural and religious norms and values. Furthermore, self-governing religious
bodies which act as councils and tribunals in matters of family law not only challenge the assumed
centrality of State law mechanisms, but also open up the question of resolving matrimonial disputes in
multicultural nation states in cross-cultural settings.

This poses a series of questions: How do community processes and the State overlap and/or contest
one another in family law dispute resolution? If mediation and religious arbitration manifest in different
ways in law and community, what are their effects upon women? What kind of ADR practices are
formed and what kinds of enforcement mechanisms, State legal processes, or community-based
processes can protect against coercive social and cultural pressures? What forms do mediation and
religious arbitration take within nations and across national borders? How do personal laws, State laws,
and community dispute resolution processes such as Sharia councils and the Muslim Arbitration
Tribunal overlap and/or contest one another in Britain? What kinds of enforcement mechanisms shape
such family law dispute resolution processes nationally? And finally, to what extent do family
mediation dispute resolution mechanisms protect against coercive social and cultural pressures
for all women living as part of culturally and religiously diverse communities?

Consensus and a sufficient power balance between the parties are imperative to the success of any
agreement and also its moral authority. Where the parties are being represented by separate third parties
who negotiate on their behalf, power balances may be reduced or removed altogether where both have
competent, qualified third party help such as solicitors. Where they are negotiating themselves, with the
support of a family mediator who must remain neutral or impartial as to the outcome and the stances of
the parties, this is more difficult, regardless of the location of the service or its cultural and religious
underpinnings. The imbalance may be one of knowledge, of negotiating skills or attributes, or it may
be as a result of family position or worst still domestic violence. The response to this, historically, has
been to address power imbalances by employing legal representatives acting as advocates for their
client’s case representing their interests, if needs be before an impartial judicial decision-maker
applying norms enacted through parliamentary procedures interpreted by the judiciary. Family
mediation departs from this model, imbues the family mediator with process control but not decision-
making or representative power. This has led some to conclude that family mediation cannot be
deployed where the power imbalance is great and/or there is the potential that domestic violence may
be present within the family setting.*® It is to this issue that we turn next.

Section 3 Family mediation and private ordering: power-imbalances, domestic violence and
process and substantive protections

As previously discussed, the success of family mediation rests, in part, on the parties’ willingness and
ability to negotiate in good faith and with respect for the others’ positions in a way that leads to a
sufficient balance of power such that any agreement is viewed subjectively by all parties, and in the
event of a consent order also objectively by the court, to be consensual. Part of the role of the family
mediator is to identify correctly the power imbalances and then to redress them through process
interventions so that there is a reasonable prospect of equal bargaining.*® Family mediators are as
informed by their own views of relationships, gender roles, parenting, caring for family members, as
are others in society and structural biases may go unchallenged in situations of power imbalance unless
a family mediator is able to uncover their own stances on key issues and seek actively to redress them
so as to allow for genuine impartiality in their dealings with their clients as opposed to reinforcing a
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dominant party’s views, subconsciously.>® This includes our cultural frame too. Cultural expectations
may lead us to view some things as usual, others as unusual, some as acceptable, others as not. Where
the parties and the family mediator have a relatively shared frame of reference and there are similar
levels of power within the family relationship cultural and/or social homogeneity may not offer many
benefits or challenges in the context of mediation. Where there are power differentials between the
parties these may come to the fore and mediator reflexivity may be the key to them being harnessed
positively for the parties rather than them become an obstacle which instantiates rather than redresses
imbalance.

Some power imbalances may be obvious to the family mediator. Others may be more challenging to
spot and often domestic violence within the relationship or the wider family unit will be one of those
difficult ones to identify. Family mediators who have undertaken nationally recognised training will
often have been trained in domestic violence identification protocols which they will deploy at the
initial meeting or as a screening stage ahead of mediation commencing. They will have tools to assist
in managing mediation, for example shuttle mediation practices with the parties in different rooms and
the mediation shuttling between them. Where it is not possible adequately to counterbalance the power
differential sufficiently the family mediator may conclude that she must terminate the mediation
altogether.®* Some of these techniques are controversial within the mediation community, as they may
require the family mediator to intervene within the substantive discussions in a way that the stronger
party may consider to be a breach of neutrality or impartiality, a process ethic that goes to the very
foundation of family mediation.>? Yet, not to do so would lead to partiality and a lack of neutrality in
itself, a passive form rather than an active one, which would offend ask another foundation principle
of genuinely consensual, voluntary decision-making.5® Intervention may make it hard to remain neutral
as to the outcome, and clear that the family mediator is not imposing her norms on the parties. Non-
intervention may allow the dominant party’s norms to set the agenda and frame the outcomes. As
argued elsewhere, in these very sensitive and tricky situations, a family mediator needs to be deft and
strategic as well as deeply reflective as to their stance, their biases, how those may impact on the
parties’ substantive decision-making and the perils of leaving the discussions to run as the dominant
party wishes to the potential long-term detriment of the weaker party.>* This has led some practitioners
and scholars to conclude that active management of power relationships via forms of mediation such
as activist, transformative narrative mediation, may be the only way of addressing power imbalances
effectively alongside impartiality and neutrality as to outcomes.®® Mediator approach and style
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influences settlement outcomes®® and research suggests that it may be difficult for many mediators to
tell themselves how interventionist they are being in any given mediation.” The greater the
intervention, the greater the impact on settlement, the less interventionist the less one can counter power
imbalances. Facilitation and evaluation are not entirely distinct forms of practice®®, they are on a
continuum and both are referenced in the College of Mediators’ Code. Similarly, interventionist or
therapeutic forms of mediation may have a good deal in common from the clients’ points of view but
may lead to different impacts depending on the nature of the clients.>® Intervention is, in the end, an
imposition of the family mediator’s norms on the parties, to protect one against being overborne by the
other. Whose norms are applied may become difficult to unpick where there are dominant and
vulnerable parties with a family mediator seeking to ensure fairness between them. Good quality
training and oversight, regular reflection on professional practice and clear statements of the purpose
of mediation and who is responsible for which types of decision-maker are key to the success of
mediation in these difficult contexts.

How transparent should the family mediator be about their level of intervention? Do they need to do
this to underscore the values of mutualism and of impartiality and neutrality as to outcome but not
necessarily as to process if that is what is needed to provide a safe, fair, more balanced space for
negotiations to flourish? Should they need unanimous party consent for this and if so when, at the
beginning, mid-way through? And if they begin to evaluate any suggested outcomes does that step into
guasi-adjudication similar to the role of a judge in a court in, for example, a Financial Dispute
Resolution but for the fact that they have supplanted their norms for those of the parties or the State?
What role should the family mediator play in evaluating outcomes, and seeking to inject the voice and
assess the voice of those not present in the family mediation, such as children in line with the Welfare
Principle? These are difficult questions with no easy answers; the role of the family mediator is a really
challenging one where parties are not represented in the mediation and there is a power-imbalance
which process adjustments alone cannot remedy. The family mediator needs to be: impartial as to
outcome but to seek to work towards fairness; to facilitate negotiations to support the whole family and
yet only have some parties present; to ensure that one’s own norms are not injected into proceedings
and yet to redress a dominant party’s precedence of his norms, while walking the tightrope of needing
to maintain the trust of the parties in the room, if a consensual settlement could be in prospect. Family
mediators will have personal views on the appropriateness of the settlement, these are legitimate and
need to be privately acknowledged, but their views cannot be determinative except as a brake to stop
the negotiations in the event that they appear to be leading to an unfair outcome that would be
substantially detrimental to a party or parties. Whether the terms neutrality and/or impartiality are the
correct ones in this context, is difficult to know, but they have connotations that are difficult to square
with redressing power imbalances and Webley has argued elsewhere that critical reflexivity may be a
better way of terming the approach while underlining neutrality as to outcome except where the
fundamentals of mutualism are being degraded due to power differentials that cannot be effectively
redressed.®
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The normative framework of Sharia councils is based on a specific set of cultural and religious norms
and values that can exclude alternative interpretations and discourse on ‘Muslim disputing’. Empirical
research demonstrates that women can both be represented in and excluded from various family
mediation processes within Sharia councils.®* Sharia councils insist that all women who apply for a
Muslim divorce certificate participate in reconciliation and family mediation sessions. These mediation
sessions can serve to reinforce inequality and disadvantage for some women who may already be
disempowered in the family and community. They may support others. Any insistence that family
mediation is an obligation (as opposed to that one is obligated to give it a try unless there are good
reasons not to, such as fears that safety could not be assured) is contrary to the ethos of mediation. In
this context concerns about the role of mediators negotiating family settlements where women may
have no access to the protection of State law require further examination.

Family mediation within Sharia councils is largely run by male religious scholars in which it has been
suggested that gendered power relations are produced and enacted in these community participatory
processes.®? Power is not uniformly distributed. The sites of challenge, resistance and agency remain
limited, if not entirely absent, for Muslim women. Women may, for example, challenge the version of
events put forward by the male scholar and therefore challenge his authority and seek to promote
alternative interpretations albeit in subtle ways. The role of female mediators remains limited, taking
on the role of counsellors rather than mediators and they therefore cannot intervene in matters of Muslim
family law. In this way, resistance to traditional notions of family life, the role of wives, gender relations
is one that is tightly controlled and maintained within the boundaries of the Sharia council.®® Hence the
female counsellor may be consigned to the periphery of the family mediation process, her role reduced
to one of observer rather than active participant in the decision-making process. By contrast the position
of male family mediators in the council is both strategic and negotiated and may produce gendered
narratives of the role of women in Islam (as mothers, wives and daughters). Such gendered
interpretations have a direct bearing on the process and operation of family mediation in the councils
and promote the idea that the role of Muslim women is not to occupy positions of power in the local
community or serve as voices of authority in the local Muslim community. This is not to suggest that
such culturalized interpretations of Islam and what it means to be a Muslim woman in British society
are neither contested nor unchallenged. However, the space in which women are able to engage in a
transformative dialogue within the councils remains limited and tightly controlled. This militates
against a full expression of mutualism as an underpinning value which shapes the process and leaves
both/all family parties as the sole decision-makers of any agreement that is reached according to the
norms that they together agree to apply themselves, as between themselves, to reach their own agreed
position. There is also limited data available upon which to assess the success of family mediators in
this context being able to balance power differentials in instances of domestic violence, as was the case
early on with family mediation outside of Muslim Council settings.

Conclusions

Bano’s study has revealed that the nature of family meditation within Sharia councils is embedded with
the normative values of Muslim jurisprudence that underpin Muslim models of dispute resolution. The
process of family mediation is interesting and contextual. It often takes shape in response to local
pressures and, at times, in response to the dominant State legal culture while seeking to remain loyal to
the specific normative values of Muslim jurisprudence that underpins this model of family mediation.
What this means in theory is that these bodies model and aim to mirror family mediation practices on
State recognised and professionally accredited mediation practices, at times emulating processes of
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rules, procedures and oversight and promoting ideas of ‘personal choice’ as a key component in the
mediation process. In practice, Muslim mediation practices occupy an intermediate social space
between official mediation practices and familial relations. Often termed as cross-cultural mediation
negotiations within the marital and family domains of marital disputes, they assume a very particular
complexity in relation to the dynamics of power, gender and identity defining normative ethics shaping
the setting upon which negotiations occur. Family mediators who consider themselves to be practising
Muslims adopt a normative framework based on Islamic values and principles. Those family parties
seeking to use this form of family mediation are not free to select their own normative framework as
part of the process, instead they have signed up to a normative framework by seeking to use family
mediation through this process. This may be party autonomy in action if the family parties are clear on
what they have agreed to, in essence to use a form of dispute resolution which has some of the hallmarks
of family mediation and some of family arbitration, where the parties are not entirely free to reach their
own agreement based on their own expression of norms but will be supported towards a resolution
according to an alternative set of norms from those applied through State processes. In this vein family
mediation within the context of a Sharia council transforms the family mediation process into something
potentially new and can for some women emanate an emancipatory aura, if this is what has been chosen
as an informed expression of autonomy by all the parties, leading to a mutually freely agreed outcome.
This is, though, dependent on the choice of family mediation in this context being a genuine choice
made freely, rather than one that is deemed necessary in order for the grant of a religious divorce. And
further, on the extent to which power imbalances can be uncovered and effectively addressed,
something which is currently under-recognised and researched.



