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ABSTRACT

This thesis traces the evolution of agrarian legislation
in Malawi in response to some of the main currents in academic
descriptions of the country's agricultural history. In some
of the notable studies, prominence has been given to the cen-
trality of colonial land and labour legislation and policies
in the '"underdevelopment' of agriculture and the general ex-
ploitation of peasant communities. This unfortunately obscu~
res the role of legislation on crop marketing, which was just
as voluminous as land and labour legislation, and other colo-
nial policies on related issues like the allocation of agri-
cultural credit. By focusing on the whole gamut of agrarian
laws and policies, one part of this thesis attempts to pres-
ent a more complete review of the colonial agricultural econ-
omy.

The second part reviews the post-colonial agricultural
economy and shifts the debate from colonialism and underdev-
elopment to post-colonial efforts to transform peasant agri-
culture using, among other tools, statutory enactments. Un-
like other East and Central African countries, the post-colo-
nial agricultural economy of Malawi has only belatedly begun
to receive academic attention, and one of the general aims of
this study is to contribute to the growing literature on the
subject.

Although the thesis responds to some of the trends in
the historiography of agriculture in Malawi, it also aspires
to contribute to legal scholarship. It is primarily a study
of how legislation, the substance of a legal discipline, can
be promulgated to serve varying and conflicting interests in
an agricultural economy. The historical and socio-legal dim-
ensions provide the necessary information for a critical app-
raisal of some of the assertions made by lawyers on the im-
portance of law as an instrument for social change.
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INTRODUCTION

=l

This study stems from, and reflects on, some of the
dominant trends in the historiography of agriculture in
Malawi. As befitting a relatively small and densely-popu-
lated country which is almost entirely dependent on agri-
cultural production for its economic well—being,1 this
subject has been of interest to social scientists of diff-
erent academic orientations.2 But the theme which pervades
the major and more recent studies is that colonial land
policies were a very important factor in the ''underdevelop-
ment' of agriculture in Malawi. It has been contended that
the administration pursued policies which generally further=
ed the interest of the metropolitan country and local Euro-
pean settlers. It particularly sanctioned the alienation of
some of the best arable lands to the settlers and reduced
the Africans resident thereon to a servile status under in-
human labour tenancies known as Thangata. Africans from
other parts of the country were coerced into the labour
market by devices like hut and poll tax. In populist lan-
guage, colonialism fuelled capitalism by arrogating to the
European settlers control over the only means of economic
production, and by reducing the Africans to a working or

labouring class.

While accepting this thesis, it will be contended that
colonialism and capitalism in fact achieved a greater pene-
tration of the African peasantry through government regula-
tion of the production and marketing of economic crops on un-

alienated African lands. As Chapters III and IV will sugg-
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est, the amount of land eventually prised out of African
occupation was relatively small. A generous estimate would
not put it beyond two fifths of the country's usable land.
Despite the emotionality of the alienation episode, and of
the subsequent inhuman labour tenancies, a sense of perspec-
tive must be maintained. Direct settler control of the only
means of economic production was not so total. It cannot be
denied that on more than one occasion the colonial adminis-
tration indicated its preference for achieving agrarian
change through the expansion of European settler enterprises.
But after the first world war, and definitely after the se-
cond, the administration was not oblivious to the fact that
the aims of colonialism and capitalism could best be achieved
by tapping the wider resources of the Africans who retained
the occupation and use of their lands. This must account for
the mountain of legislation on African production and market-
ing of economic crops enacted during the colonial period,

especially after the first world war.

It is regrettable that, except for a few "introductory
essays”,4 the role of controlled marketing in the '"develop-
ment" or "'underdevelopment' of agriculture has not received
adequate attention in Malawi's historiography. Yet, the
link between land tenure, land use and marketing in an agri-
cultural economy is indisputable. Moreover, as Chapter V
will show, the duality and racial distinctions so often noted
in the colonial land policies are also visible in the mark-
eting sector. An important aim of this thesis is to redress
the imbalance in Malawi's agricultural history by reviewing

land policies alongside the laws and policies which governed



the production and marketing of economic crops. Of special
interest to legal scholarship is the manner in which the ad-
ministration used law to engineer agrarian change among the
peasants and, generally, to 'conciliate'" or "balance" the
conflicting interests of the Africans, European settlers and
the government itself in the colonial agricultural economy.

This review is attempted in Chapters IV to V.

The second important aim of the thesis is to study the
use of law as a tool for engineering agrarian change in the
post-colonial period. This is another area in which existing
historiographical accounts of land tenure and agriculture in
Malawi can be found wanting. Reviews of the legislative pro-
grammne of the independent government tend to be brief,5 sim=" -
ply descriptive,6 or plain and uninspiring.7 Chapters VI to
IX will review the legislation in detail and assess the socio-
economic consequences thereof. Of particular concern will be
the working on the ground of land reform statutes implemented
in the Lilongwe district of central Malawi. This is the only
areaso far where Malawi's acclaimed8 legislation for the re-
organization of customary land has seen the light of day.

It is important to determine whether any such acclamations

are in order.

It will become apparent that the substance of this
thesis falls under the realm of learning to which the rubric
"law and development' has been applied. According to one of
the foremost exponents of the subject, law and development
studies can either be "atomistic" or "holistic'. Atomistic

accounts enquire into the relationship between 'specific



norms of law' and '"specific sorts of social change'. Hol-
istic accounts tend to explicate general relationships and
to evolve, validate or invalidate theories or middle-range
hypotheses.9 This is another atomistic study. No attempt
will be made to evolve or explicate a theory of law and de-
velopment. However, Chapter X will conclude the thesis by
evaluating the relevance of some of the theories evolved to

an understanding of law and agrarian change in Malawi.

The terminology of law and development is not heedless-
ly employed in this study. The problems associated with
definitions of "law'" are well known in jurisprudence.10 It
is not necessary for our purposes to court any more contro-
versy by proposing a definition. It will suffice to note
that the state has often resorted to rules promulgated by
the legislature (legislation) to conciliate conflicting so-
cietal interests or engineer social transformation. ''Legis-
lation'" is the type of "law'" under discussion in a large
part of the thesis. However, Chapter II will also refer to
normative rules governing behaviour in traditional societies
commonly identified as ''customary law'. ''Case law' or
"judge-made law'" has not played a significant role in the
social processes described here. As observed by one African
scholar,‘“The judiciary is the least resourceful source of

11

law in the context of social engineering." Judicial law-

making is inherently '"incremental'" and "interstitial'. The
wishes of the state, on the other hand, may be to move the
society in a different direction. Legislation is a faster
way of law-making for such purposes.12 Apart from the in-

herent drawbacks of judicial law-making, it will be conten-

ded that the state in Malawi has purposefully curbed the
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utility of judges and courts in social engineering through
law. This can be inferred from some of the statutes re-
viewed in Chapter VI in which reference to the judiciary
on potential points of controversy has been expressly ex-

cluded.

"Development', like '"law', is a term which eludes a
standard definition. Some have sought to measure it using
economic indices like annual growth rates, per capita in-
come increases and industrialization, the assumption being
that the least developed countries (LDCs) will evolve in a
unilinear fashion towards the '"developed" status attained
by western countries.13 Such measures of development are no
longer universally accepted, especially after the failure of
the LDCs to achieve even the modest growth rates stipulated
under the United Nations' Development decade of the 19605.14

In 1972, a gathering of "law and development'" scholars sug-

gested the following tenable definition:

"Development can be seen as a self-conscious
social process by which man in society attempts
to mold the conditions of his existence. 1In a
sense 'development' occurs in all societies.

But for our purposes, 'development' refers spec-
ifically to the efforts of the LDC's to achieve

a better life for their citizens.”'15

Adopting this general understanding, development in
Malawi would, inter alia, require the reallocation of re-
sources for the purpose of alleviating poverty, ignorance,
hunger and disease, disabilities which the state and poli-
ticians have consciously identified as major "public ene-

nl6

mies. This study will not attempt to discuss the role
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of law in such a general process of reallocation. It is
concerned with only one species of development, namely,
agrarian change. At the very least this should be regarded
as the process by which resources like land, credit and mar-
keting facilities are reallocated for the purpose of impro-
ving the livelihood of peasants and other persons who draw
their sustenance from land use. A review of the post-colo-
nial period will show that reallocations of agricultural re-
sources can be attempted in the context of a plan, or a
series of plans, with specified goals like the conversion

of subsistence farming into commercial agriculture. One
measure of agrarian change in such a context is the extent

to which the specified goals have been attained.

Prior to the substantive review of law and agrarian
change in Chapters IV to IX of the thesis, Chapters II and
IIT will consider the dual or plural land structure of
Malawi which shaped the agrarian policies pursued during the
colonial and post-colonial periods. The duality of the land
structure and agrarian policies began with colonial rule.
Chapter II was originally cast as a study of pre-colonial
systems of landholding. Due to the effluxion of time, acc-
urate and adequate information was not obtainable. As will
be seen, ethnographic and other early accounts are not al-
ways reliable for a legal analysis. From the fragmented
written and oral testimonies, the chapter has been recast
to present an evolutionary model of customary land law in a
selected area. It was logical for our purposes to select
the parts of the Lilongwe district where customary land re-

forms have been attempted in the hope that this would in-
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crease agricultural output. The effectiveness of the use
of legislation to engineer agrarian change in this way can-
not be fully appraised before the system destined for re-
placement has been analysed. Thus, Chapter II reviews cus-
tomary land law as a prelude to the study of post-independ-

ence land reforms attempted in Chapters VII and VIII.

The review of customary land law in general is also a
useful prelude to the discussion on colonialism and the est-
ablishment of a dual land policy in Chapters III and IV.

This discussion will in parts be very familiar to most Malawi
historians. Some repetition is unavoidable because the sub-
sequent chapters would be incomplete and out of context with-
out a summary of the land policies pursued during the colon-
ial period. However, in addition to the summary, these chap-
ters will highlight the importance or otherwise attached to
the law and legality in the formulation of some of the agra-
rian policies. This theme has not been fully explored in

the existing literature. This part of the thesis will also
dwell on neglected topics like the formulation, implementa-

tion and efficacy of colonial land use legislation.

It has been customary to preface most theses on law in
Malawi with a chapter on the legal system and sources of law.
This ritual has been avoided because the works cited in the
notes are sufficiently comprehensive on the topic.17 More-
over, it has been found necessary to devote all the available
space in this volume to the proper subject matter of the

thesis.
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This study has been compiled from several primary
sources of information. The historical chapters are gener-
ally based on archival records consulted in the Public Rec-
ords Office, London and the National Archives in Malawi at
various times between October 1979 and September 1982. The
chapters also cite legislative council debates, especially
where other official records have not yet been made public.
The chapters on customary land law and post-independence
land reforms rely on information abstracted from land allo-
cation and registration records, and from personal inter-
views with traditional leaders, villagers and officers en-
trusted with the land reform programme. A clearer general
picture of the land reform exercise was also formulated
through personal observation of the responsible officers at
work during land allocation and subsequent resolution of
land disputes. Fieldwork was conducted in Lilongwe between

December 1980 and July 1981.

A list of informants is included in the bibliography
together with the primary and secondary sources consulted.
Interviews were not based on a standard questionnaire or
sample survey. Villagers and traditional leaders were simply
selected on the basis of their status in society and presumed
knowledge of the history and customs of the area. Officers
responsible for land reforms were selected on the basis of
their job description. Chiefs and headmen were nevertheless
encouraged to comment on the following customary land law

issues:
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(i) The origins of the tribe and the history of their

clan, lineage and family;

(ii) The original occupation of village lands and sub-

sequent settlements of '"strangers' or ''nmewcomers';

(iii) Control of land by political and social groups before
and after the imposition of colonial rule;

(iv) The various ways by which individuals and family
groups could acquire or transfer land rights, the
interests thereby acquired or transferred, and lim-

itations on the rights of use after acquisitions; and

(v) Any perceptible changes to land rules and customs
which occurred before the reform process began.

On the reform process, interviewees were invited to com-
ment on how the exercise proceeded in the area; the nature
of the disputes which surfaced and their resolution; new ag-
ricultural practices, if any, arising after the reforms;
whether land dispositions including sales, mortgages and
transmissions on death had occurred after the reforms; and,
generally, whether the exercise was perceived as beneficial
or disadvantageous. The reforms were still incomplete in
many parts of the area at the commencement and conclusion ..
of fieldwork. From the promulgation of the legislation in
1967 to July 1981, only 9 out of 40 sections of the area had
gone through all the stages of reform including the granting

of new registered land titles.18

To get a feedback from
participants at all levels in the process, field trips and
interviews were spread between the registered and unregist-

ered areas. An evaluation of such an ongoing process neces-

sarily implies that some of the conclusions drawn will be
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tentative and preliminary. Most of the facts and the law

are presented as at the end of July, 1981.
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NOTES TO CHAPTER 1

See Table 1 for the land size and population density of
Malawi. Geographical and economic facts about Malawi can
be found in J.G. Pike, Malawi: A Political and Economic

History, London, 1968, Ch. 1, and with G.T. Rimmington,
Malawi: a Geographic Study, London, 1965.

The range of academics and other commentators who have
written abbut the history of agriculture in Malawi includes
historians, lawyers, economists, public administrators and
civil servants. The following is a sample of some of the
notable writings: H. Dequin, Agricultural Development in
Malawi, I.F.0., Munchen, 1970; R.W. Kettlewell, "Agricul-
tural change in Nyasaland: 1945-1960', Food Research Insti-
tute Studies of Tropical Food and Agriculture, Vol. 5, no.
3, 1965, pp. 229-285; S. Myambo, The Shire Highlands Plant-
ations: a Socio-economic History of the Plantation System
of Production in Malawi, 1891-1938, M.A. thesis, University
of Malawi, 1973; B.S. Krishnamurthy, Land and Labour in
Nyasaland: 1891-1914, Ph.D. thesis, University of London,
1964 ; M. Chanock, "Agricultural Change and Continuity in

Malawi', in R. Palmer and N. Parsons, The Roots of Rural

Poverty in Central and Southern Africa, Heinemann, London,
1977, pp. 396-409; M. Chanock, ''Notes for an Agricultural
History of Malawi', Rural Africana, Vol. 20, 1973, pp. 27-
35; P.A. Cole-King, "Historical Factors in Malawi's Agri-

cultural Development', Society of Malawi Journal, Vol. 25,
No. 2, 1972, pp. 32-37; and P.T. Terry, "African Agricul-
ture in Nyasaland 1858-1894'", Nyasaland Journal, Vol. XIV,
No. 2, 1961, p. 27.

See J.A.K. Kandawire, Thangata: Forced Labour or Reciprocal

Assistance?, Research and Publications Committee, University
of Malawi, 1979, and "The Structure of the Colonial System

as a Factor in the Underdevelopment of Agriculture in Colo-

nial Nyasaland'", Journal of Social Science, Vol. 4, 1975,
pp. 35-45; B.P. Pachai, Land and Politics in Malawi, 1875-
1975, Limestone Press, Canada, 1978, and '"'The Issue of
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Thangata in the History of Nyasaland', Journal of Social
Science, Vol. 3, 1974, pp. 20-34; and B.P. Wanda, Coloni-
alism, Nationalism and Tradition: The Evolution and Devel-

opment of the Legal System in Malawi, Ph.D. thesis, Univer-
sity of London, 1979, Vol. 5 on Land Law and Policy. It

is remarkable that these three authors, writing contemp-

oraneously on the same issues, failed to acknowledge each

other's work.

See M. Chanock, ''The Political Economy of Independent Agri-
culture in Colonial Malawi: The Great War to the Great
Depression', Journal of Social Science, Vol. I, 1972, pp.
113-129; J. McCracken, '"Planters, Peasants and the Colonial
State: the Impact of the Native Tobacco Board in the Cen-
tral Province of Malawi', Journal of Southern African
Studies, Vol. 9, No. 2, April 1983, pp. 172-192; R.M.
Antill, "A History of the Native Grown Land Tobacco Ind-

ustry of Nyasaland', Nyasaland Agricultural Quarterly
Journal, Vol. 5, No. 3, 1945; and W.H. Rangeley, "A Brief
History of the Tobacco Industry in Nyasaland'", Parts I and
II, Nyasaland Journal, Vol. 10, No. 1, 1957, p. 62, and
No. 2, p. 32.

See P.H. Brietzke, '"Rural Development and Modifications of

Malawi's Land Tenure System”;‘RﬁraI Africéna, No. 20, 1973,

pp. 53-68, and B. Phipps, "Evaluating Development Schemes:
Problems and Implications. A Malawi Case Study', Develop-
ment and Change 7 (1976), pp. 469-484,

See Pachai op. cit. Ch. 10, pp. 186-203; Wanda, op. cit.,
Ch. 23; R. Simpson, '"New Land Law in Malawi', Journal of
Administration Overseas, Vol. 4, No. 4, 1967, pp. 221-

2283 J.D.A. Brooke-Taylor, Land Law in Malawi, Mimeograph,

University of Malawi, Chancellor College, 1977, pp. 275-
296 and pp. 306-315; and C.A. Griffiths, Land Tenure in
Malawi and the 1967 Reforms', LL.M. thesis, University of
Malawi, 1981.
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10

11

12

13

14

15

16

See A. Mercer, '"Rural Development in Malawi, the Quiet

Revolution", Optima, Vol. 23, Part 1, March 1973, pp. 6-13,
and T.A. Blinkhorn, '"Lilongwe: A Quiet Revolution', Finance
and Development, Vol. 8, No. 2, 1971, pp. 26-31. Note that
this assessment of the literature does not take into accout

M.R.E. Machika's forthcoming Study cr. Law and Development
in Central Africa, which was not available at the time of

writing.

Ibid.

R. Seidman, '"Law and Development: A General Model', Law
and Society Review, Vol. 6, 1972, p. 311.

See A. Allott, The Limits of Law, London, Butterworths,
1980, Ch. 1, and Lord Lloyd of Hampstead, Introduction to
Jurisprudence, London, 1979 (4th ed.), pp. 43-44.

T. Ocran, 'Law, African Economic Development, and Social
Engineering: A Theoretical Nexus', Zambia Law Journal,
Vol.s 3 and 4, 1971-1972, p. 36.

Ibid.

P. Samuelson, Ecbﬁomiés, An Intfoddctofy Analjsis,‘7th
ed., New York, 1967, p. 736, and, generally, chapter 38.

G. Meier, Leading Issues in Economic Development (2nd ed.),
Oxford University Press, 1970, pp. 34-35, on the record of

the First Development Decade.

International Legal Centre, Law and Development: the Fut-

ure of Law and Development Research, New York, 1974, p. 15.

See, for example, Hansard, Report of the Proceedings of

the Malawi Parliament, Address by Dr. Banda on State Open-

ing of Parliament, 8th October 1968. For a similar con-
ception of development see Dudley Seers, ''The meaning of
Development', in N. Uphoff and W. Ilchman, The Political

Economy of Development, University of California Press,
1972, p. 124 and, generally, pp. 123-129.
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17

18

19

Wanda, op. cit., Vol.s 2, 3 and 4; S.A. Roberts, The
Growth of an Integrated Legal System in Malawi. A Study

in Racial Distinctions in the Law, Ph.D., University of

London, 1968, Part I; N.S. Coissoro, The Customary Laws

of Succession in Central Africa and Internal Conflicts of
Laws, Ph.D., University of London, 1962, Ch. 1; and J.O.
Ibik, The Law of Marriage in Nyasaland, Ph.D., University
of London, 1966, Ch. 1. See also A. Allott (ed.), Judi-
cial and Legal Systems in Africa, 2nd ed., London, Butter-
worths, 1970, Part II1, pages 203-217.

Information supplied by the Lilongwe Land Development Pro-
gramme, Land Allocation Section. See Chapter VII,

Source: Malawi Government, Malawi Statistical Year Book,

1979, Government Printer. Zomba, August 1980, p. 9.
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11 CUSTOMARY LAND LAW IN A MATRILINEAL SOCIETY:
A RE-APPRAISAL

The part of East Central Africa now called Malawi was
in precolonial times occupied by several ethnic groups or
"tribes'. Werner identified the following as the principal
"tribes': the Nyanja or Mang'anja, the Yao, the Alolo, the
Ngonde, the Tumbuka and the Ngoni.1 Missing from this list
are the Chewa who, together with the Mang'anja, Nyanja and
several other sub-groups, formed the largest '"tribe" of
Bantu-speaking matrilineal peoples known in Portuguese hist-
orical records as the ”Maraviﬁz This chapter is concerned
with customary land law of the Chewa, the most dominant of

the '"Maravi' sub-groups.

Two accounts on this subject must be acknowledged at
the outset. Rangeley's3 short description is typical of
most anthropological and historical analyses of customary
land law in Malawi. It employs inappropriate and borrowed
property concepts to summarise indigenous ideas, resulting
in several misconceptions on the nature of customary law.
This chapter will attempt to expose and correct such errors.
Ibik's more recent account is relatively free of such con-
ceptual problems; however, it simultaneously describes the
land laws of the Chewa, Yao and Ngoni of Kasungu, Mchinji
and Lilongwe districts of central Malawi. The inevitable
consequence of this approach is a presentation of very gen-
eral and static rules which gloss over inter-ethnic and
regional variations. This chapter concentrates on the Chewa

of South-Western Lilongwe for reasons stated in the Intro-



duction. General comparisons will also be made with the
laws of other ethnic groups where appropriate. The account
begins with Chewa movements into Malawi during the pre-

colonial period.

1 The Pre-Colonial Chewa State and Centralised Control
of Land

One popular oral tradition claims that the Chewa origi-
nated from Luba country in present-day Zaire. They were led
to '"Malawi'" or Mankhamba on the south-western corner of Lake
Malawi by a leader of the Phiri clan who was known by the
honorific and regal title of Kalonga.5 This was their last
important place of settlement from which the Kalongas con-
solidated their control over other clans and the surrounding
areas. A political state was assembled which, at its peak
some time in the 15th or 1l6th century,6 extended from Dwangwa
river in the north-west to the Zambezi in the south, and from
present-day Mozambique in the east to Zambia in the west;7
Some of the important factors in the maintenance of hegemony
over such a wide area were the dispatch of Kalonga's Phiri
kinsmen to control fringe areas as tributaries or local chief-
taincies, and the centralised control of tribute collection,

external trade, shrines and religious centres.

Tributaries and chiefs in the outlying areas of the
state in turn authorised lesser chiefs and lieutenants to
occupy sections of their district. A Chewa chief had two

types of lieutenants called Ankhoswe or Aphungu and Ambilji.

Ankhoswe or Aphungu were counsellors who belonged to the

lineage of the chief. They assisted in the execution of
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judicial and religious functions and were responsible for
approving the selection of a successor to a dead chief.
Ambili were counsellors belonging to a lineage different
from that of the chief. Some of their duties were to act
as spies for the chief and to assist in judicial functions.
Important counsellors, usually Aphungu, were authorised to
occupy larger areas which could be divided into separate
villages under subordinate leaders. The rest received en-
ough land for their families and exercised control over one
village. The political structure which emerged from these
allocations and sub-allocations can be depicted as in Figure

1.7

The figure creates the impression of a strong central-
ised state. This in turn encourages the belief that the
idea of a tribe as a land-holding or controlling unit could
be countenanced in the case of the Chewa at the height of

the rule of the Kalongas. One line of reasoning runs:

1}

... Of course the tribe may be a very big unit
that its owners of the land may only be nominal
especially in decentralised and acephalous soc-
ieties, but the fact remains that the tribe has
the radical title to the community." (sic)10

The presumption is that a centralised "tribe' would
readily exercise rights and powers attached to the radical
title. This idea of tribe as a land-holding or controlling
unit has been mooted in reference to more contemporary soc-
ieties.11 Nevertheless, it must be rejected for both early
and contemporary Chewa political systems. The pre-colonial

state was not as well-knit, cohesive and centralised as the
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static model of the structure depicts. Political and social
instability characterised the system. Sub-groups continuous-
ly broke off parent stocks to get established in their own
right. It was through fission and movement that the state
encompassed such a wide area, but in the end the groups were
so dispersed that 'tribal" cohesion, necessary for "tribal"

government and control of land, was probably non-existent.12

Even if cohesion was once detectable, it is a well-known
historical fact that the centralised Chewa political state
did not live beyond the pre-colonial period. By the time of
the Ngoni and Yao invasions in the 19th century, the politi-
cal structure consisted of small independent chiefs and their
subjects. No common front of defence against the invasions
was maintained. Most chiefs, including the incumbent Kalonga
Sosola, succumbed. Those who were able to resist actually
enhanced their own political standing.13 Decentralisation,
dispersal and autonomy of local chiefs were also features of
the political systems of other pre-colonial groups in Malawi

14 It is therefore unlikely

like the Yao, Tonga and Tumbuka.
that "the tribe' was a land-controlling unit of such commun-
ities. The 19th century invasions lend further support to
this argument. They intensified the intermixing and inter-
marrying of members of the different tribes. It is difficult
to ascribe radical title to "a tribe'" where a mixture of the
various ethnic groups occupy land in one locality.15 In any
case, by the advent of colonial rule, some of the so-called
"tribes" in Malawi were ubiquitous and nebulous entities,
characterized as such because of linguistic or dialectical

. o . 1
similarities rather than land occupation or control. 6
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An ethnographical account of the Chewa suggests that
clan membership was of more importance to the everyday life
of an individual than tribal membership.17 Clan membership
was, however, equally irrelevant as a criterion for holding,
controlling or using land. The origins of Chewa clan form-
ations are shrouded in 1egends.18 It would appear that
clansmen and women could originally trace descent from a re-
mote common ancestress. In local parlance, they regarded
each other as abale or '"brothers and sisters'. Marriages
between clan members were prohibited, and certain taboos
were observed in certain clans. Beyond this, clan member-
ship was of little value. Although the Kalongas used fellow
Phiri clansmen as cornerstones of the Chewa state, ordinary
land use and control in the villages was not necessarily
organised along clan divisions.19 Clan consciousness was
eventually diluted by the dispersal of the Chewa within the
state. Clan relationships became tenuous; intermarriage
restrictions and the other taboos petered out. It is wrong
to suggest, as some have done,20 that land belonged to or
belongs to the clan and could only be disposed of at its
behest. The irrelevance of clan membership in land tenure
is also observable among the Yao and Tonga, who used clan-

21 It is also

names similar to those adopted by the Chewa.
acknowledged all over central Africa.22 The only Malawi
group within which clan consciousness was strong were the
Ngoni, who were of a different stock originating from South

Africa.23



2 Localised Political Organization and the Control

of Land

The Chewa chiefs left in control of the south-western
plains of Lilongwe after the demise of the Kalongas and the
central Chewa state can be divided into two groups.24 The
first group traced their authority to a '"charter" from Kal-
onga, implying that they were despatched from '"Malawi' to
occupy the area as vassals of the King. Existing chieftain-
cies remotely associated with such ''charters'" include Chadza,
Chiseka and Kalumbu. The second group owed their allegiance
to Undi, a matrilineal kinsman of Kalonga who left '"Malawi"
to set up his own kingdom centred at the headwaters of the
Kampoche river on the boundary of present-day Zambia and

Mozambique. Existing chieftaincies of Kalolo, Khongoni,

Kabudula and Malili belong to this group.

On arrival, each leader followed the process of assign-

ing control of the surrounding areas to his Aphungu and Amb-

ili. The leader was henceforth honoured by the title mwini

dziko (literally and confusingly translated as "owner of the
land'"). This title was sometimes applied to junior leaders
who were authorised to occupy larger sections and were res-
ponsible for the control of several smaller sectional leaders.
The majority of Aphungu and Ambili possessed the title of

nwini mudzi (literally translated as "owner of the village').

Every mwini dziko also controlled a village and was a mwini
mudzi. Villages varied in size and composition: the largest
were the villages controlled by senior political leaders.

They were composed of several segments. FEach distinct, semi-
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FIGURE 2: LOCAL POLITICAL STRUCTURE AND LAND ALLOCATION
IN WESTERN LILONGWE
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autonomous and self-contained segment (mtunda) was controlled

by a 1ineage-1eader who was entitled mwini mtunda. A leader

of the title of mwini dziko was also invariably entitled

mwini mzinda. Mzinda was a potent bundle of charms which en-

abled the holder to supervise the holding of initiation cere-

monies, masked dances (gule wankulu) and other rituals. The

mwini dziko could confer the powers of mzinda on a mwini

mudzi who had grown in status.25 Figure 2 depicts the polit-
ical organization which emerged from these allocations. It
is based on Kalolo, Khongoni and Kabudula chieftaincies in

western Lilongwe.26

This diagram is neither exhaustive nor accurate. A
complete picture cannot be presented within the space and
Qith the information available. At the point of analysis,
some political leaderswere in transition from a lower to a
higher rank: the political system was just as fluid as the
previous centralised structure.27 Some of the leaders de-

picted as eni mitunda eventually became eni midzi, but up-

ward mobility thereafter was slow and occasional. It was
finally halted, and in some cases reversed, by the imposi-
tion of indirect rule under colonial rule. The nomenclature
of "chiefs" and "headmen' which was introduced failed to re-
flect social and political mobility in the system. This was
complicated by the Chewa tendency of calling a political

leader mfumu irrespective of whether he was a mwini dziko or

a mwini mudzi.28 Colonialism also had the tendency of re-

warding those who co-operated with the new order and punish-
ing those who did not. Some political leaders lost recog-

nition in this way to usurpers who exploited the new order
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of things.29 The quest for recognition also encouraged the
falsification of oral traditions relating to the status and

seniority of political 1eaders.30

In their analysis of local political systems, some col-
onial administrators equated chiefs with land '"owners'" accor-
ding to their understanding of this notion. One officer

wrote: -

"There seem to be definite grounds for the belief
that in ancient times the chieftaincy of a Chewa

tribe or clan was bound up with or derived from

ownership of the 1and.”31

Similar observations were made on the Yao and Ngonde by
other commentators.32 The belief arose from the fact that
chiefs as land allocators were commonly described by the
title mwini which can be translated as "owner". This literal
translation, it is contended, obfuscated the precise nature
of the land rights and duties of political leaders. A dist-
inction should be drawn between a chief's political control
of land and his rights as an ordinary villager. As the ult-
imate political authority, a chief was responsible for auth-
orising land occupation in his domain. He was also the final
arbiter of land disputes. But his control and authority did
not extend to the use and exploitation of allocated land in
the ordinary way. As a controller of a village, the chief
also exercised all the land rights and duties vested in vil-
lage headmen. These included settlement of land disputes at
first instance; control over the use of public land and vil-

lage amenities; and taking the first decision as to whether



new arrivals should be accepted as members of the village and
allocated land. As an ordinary villager, a chief or a head-
man was entitled to an indefinite and uninterrupted use of

allocated land.

If, as Obi suggests,33 "ownership'" should refer to the
maximum rights and interests permitted by law to be reposed
in an individual or group, it is a vague term with which to
summarise the rights and duties of chiefs or headmen as des-
cribed. It is impossible to state categorically that any one
of these persons was an "owner'" of the land. Chewa law did
not repose maximum rights and interest over all aspects of
land holding in an individual or group. Political leaders
in particular were not 'owners', since they had minimum
rights and powers over the use of allocated land. The Chewa

terms mwini dziko and mwini mudzi do not signify "ownership"

but political control over a territory: they are administra-

tive more than property concepts.

The fact that chiefs were not "owners'" of land was re- .
cognized in some of the central African land tenure studies
sponsored by the Rhodes Livingstone Institute after the Sec-
ond World War. The theme of the researches was '"individual
ownership" of land and the role of the chief as "a trustee

for the tribe”.34

This emphasis was intended to disprove
earlier analyses of African land tenure in terms of ''tribal
or communal ownership of land'". The '"trust'" concept was,
unfortunately, equally inapposite. It suggested that the

legal title to land was vested in the chief and the rest of

the community possessed mere equitable titles.35 The legal
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title was neither the chief's nor the headman's preserve
under Chewa law. All eligible members of the community pos-
sessed similar rights of exploitation and use of allocated
land, irrespective of their political status. These rights
were more than equitable. Political leaders enjoyed addit-
ional administrative rights, but these were not indicia of
legal title. A less controversial term like 'controller"
summarises their position more accurately than the English

property concepts of '"trust" or ”ownership”.36

Stemming from the misrepresentation of chiefs as "own-
ers' of land, questionable statements have appeared in some
historical studies of pre-colonial and post-colonial Chewa
societies on the social function of "tributes'" (mituka).
These were presents or gifts of various types which were
periodically made to political leaders. It has been sugg-
ested that a political leader was entitled to collect trib-
ute because '"he was the ultimate owner of the land and had

given positions as local owners to his subordinates”.37

38

Tribute was therefore "a thanksgiving for land granted."
It is a well-known historical fact that not all chiefs in
the pre-colonial Chewa state received land ''charters'" from
Kalonga. Some became sectional rulers by conquest or occu-
pation of uncontrolled territory, but they purported to leg-
itimise their authority by claiming ''false charters'" from

39

Kalonga. If land grants were the basic rationale for tri-

butes, there was no incentive for these chiefs to oblige.
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The nature and manner of offering tribute confirms that
it was not necessarily a thanksgiving for a land grant. There
were two types of tribute. The first, offered to paramounts
and chiefs (eni dziko), was some form of 'political tax".

They expected the ground tusk of an elephant, or a haunch of
game killed within their territory, and rarities like lion or
leopard skins and feathers of certain birds. Such tribute
could only be presented if and when the occasion arose: for
example, when an elephant was killed during a hunt. Thus,
when it is claimed that village headmen had an important duty

40 it must be emphasized that

"to give this tribute regularly',
this did not imply a fixed period of presentation. It was an
important duty because repeated failure to do so was tanta-

mount to denying the political superiority of the mwini dziko.

He could take any remedial action, including waging war on the
recalcitrant. This tribute fell into disuse after the imposi-

tion of colonial rule.41

The second type of tribute was received by village head-
men from members of their village. It was mainly in the form
of a basket of harvest or a pot of beer. This tribute was not
demanded, but failure to present it regularly was anti-social
behaviour.42 Contrary to what has been stated,43 such beha-
viour was not an offence and it did not lead to forfeiture of
lands or banishment; it entailed a social disapprobation.

This was only logical since Chewa villages were originally
composed of matrilineal kinsmen and, to borrow from a state-
ment on the Yao, no village headman "would tax his younger

44

brothers" or expel them from the village for failure to pay

this "political tax". 1If a villager could not be deprived of
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land for failure to offer this tribute, it follows that land
allocation was not necessarily the basic rationale for its
presentation or collection. This type of tribute did not re-
lapse immediately after the imposition of colonial rule. The
Chewa retained a deep respect for their political leaders and
some of them continued to observe the well-established custom
of presenting them with gifts. The conclusion to be drawn
from this is that tribute was generally offered as a symbolic
gesture, signifying one's allegiance to a political leader.

It was "a thanksgiving' for the multitude of duties discharged
by the leader, which included responsibility for defence, jud-
icial and religious services. Land allocation was just as im-

portant as these other duties.

At the root of all the misconceptions on Chewa political
control of land reviewed in this section is the term "owner-
ship'. Controversy surrounds the use of the word in any ana-

45 There is a school

lysis of customary land law in Africa.
of thought, to which this account subscribes, which advocates
avoidance of the term '"unless its context and possible modes
of use are specified”.46 This ''requires one to investigate
and list the actions which the potential owner under consid-
eration may or may not perform in connection with the property
he is alleged to 'own'. It is this specification, and not the
employment of one English word or another, which is the more

k.47

important tas It may be added that attempts by some Mal-

awian writers to qualify "ownership'" with epithets like "abs-

"

olute'", '"nominal" or '"symbolic' do not amount to the required
specification.48 The following sections will attempt to des-
cribe some Chewa land rights without recourse to terms like

"ownership'" or "trust'.



3 The Village and Categories of Land

The basic unit in the Chewa social and political struct-
ure, within which individuals and groups exercised land rights,
was the "village" (mudzi). The original villages were estab-
lished by political leaders of all grades who led the occupa-
tion of the land. They were composed of the matrilineal rel-
atives of the leader and their relatives by marriage. The
latter were predominantly male (akamwini) since the Chewa fol-
lowed uxorilocal residence. There were relatively fewer fe-
males living in the village by virtue of marriage to senior
male members (zitengwa). The original members of a village
traced descent from a common ancestress (kholo) through fe-
males (mawele). They were led and represented by a senior,
but not necessarily the oldest, male member of the lineage who
could also be the village headman. Within the lineage were
distinct groups of extended families known as mbumba. These
were sub-lineages composed of uterine brothers and sisters and
the children of the female members. They were led and repre-

sented by a senior male member called the mwini mbumba. The

smallest unit within the mbumba was the simple family or house-

hold (banja), composed of a husband, wife and their children.49

Each mbumba had the potential of growing into an entity
capable of establishing a separate village. This took place
when the composition of the mbumba was multiplied by the marr-
iage of the daughters of the uterine sisters. The younger
generation could regroup into a separate mbumba under the con-
trol of a brother, distinct from the mbumba of their mothers

under the control of an uncle. Group fission occurred along
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the lines of these extended families. In the event of some
internal conflict, the group of sisters under a brother could
hive off to start anew on vacant land and eventually become
the dominant lineage of a new village. When all the areas
were brought under the control of various headmen, breakaway
families sought membership in established villages or sought
to have the original village subdivided. 1In more recent times
simple families too have been breaking away from the mbumba to

seek land in a new village.50

The fissiparous tendency of Chewa lineages has contrib-
uted to the present complex multilineal composition of vill-
ages, and this removes any lingering semblance of village cor-
porateness. The original unilineal village had several indi-‘
cia of a corporate entity. It had a name, usually that of its
leader, which persisted through time; it was established on a
distinct locality with fairly certain boundaries; there was a
definite system of government; the leader acted for and on be-
half of the village in its dealings with the outside world:
the membership of the village was certain and definable; there
was common control over the exploitation of family lands; and
some properties like graveyards were used in common.51 The
multilineal composition of the villages due to population
growth and lineage segmentation lessened any feelings of corp-
orateness. The mbumba assumed importance in the control of

land exploitation and the mwini mbumba replaced the village

headman as the group representative to the outside world.
Thus, most Chewa villages are no longer corporate land exploit-
ing entities, although several of the above-mentioned indicia

still exist.52
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This lack of corporateness could also be seen in the tight
categorisation of village lands over which varying rights were
exercised. The important geographical features of the village
were the village site, farmlands, pasture land (dambo) and the
forest (tchire). Categorisation could proceed according to the
different rights exercised in relation to these features.53
The following categories could be identified: (a) allocated
land; (b) public land or land subject to common use; and (c)

4 Allocated land was the category which in-

unallocated land.
dividuals or families were authorised to occupy. It included
the residential site (malo) and cultivable lands (minda).
Families and individuals could also establish private grave-
yards and forests over this category. Since this land was for
the exclusive use of persons to whom it was allocated, some
individual rights in land have been associated with this cate-
gory. Ibik identifies it as land subject to the "exclusive

55

use of an individual". This ignores the fact that cultiv-

able land was often allocated to families and not individuals.

Some villages had compact residences built on a common
site which was regarded as public land and not allocated land.
This residential pattern may have been favoured during the
heady days of wars and invasions: it facilitated the construc-
tion of defensive walls (malinga) and other strategies.56
There is now no universal pattern of residential arrangement.
Villages have compact residences on public land or isolated
family residences surrounded by farmlands. A combination of

57

both patterns can also be found in one village. Other exam-

ples of public land were the village meeting ground (bwalo),
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village graveyards, footpaths, wells and pasture-land.58

Every member of the community was entitled to the use of the
resources within this category. The exercise of ''common
rights" in village land was associated with this category.
Public land differed from unallocated land in that no auto-
matic right of use over the latter existed by virtue of vill-
age membership. The village headman exercised strict con-
trol over the "common use' of the resources within unallocated

land. This category consisted of land reserved for future al-

locations and village forests.

The existence of varying rights over these categories and,
in particular, the exclusive exploitation and control of allo-
cated land by villagers is evidence of lack of corporateness
over the use of cultivable land in a multilineal Chewa village.
The existence of these categories also shows the inaccuracy of
summarising customary land tenure as either communal or indiv-

idual. In Amodu Tijani v. The Secretary, Southern Nigeria,

Viscount Halden cited with approval the following statement on

African land tenure which has been echoed in Malawi:
"... the notion of individual ownership is quite

foreign to native ideas. Land belongs to the

community, the village or the family, never to

the individual. All members of the community,

the village or the family have an equal right to

the land, but in every case the Chief or Headman

of the community or village, or head of the family,

has charge of the land, and in loose mode of speech

is sometimes called the owner. He is to some extent

in the position of a trustee, and as such holds the

land for the use of the community or family.”59



The use of '"ownership'" or '"trust'" in analysis of custom-
ary land law has already been criticized. The categories of
land reviewed above show that all members of the community did
not possess equal rights to all land in the village. All mem-
bers were entitled to the use of public land and sometimes un-
allocated land, but not allocated land. The existence of ex-
clusive individual rights over some categories of land is also
acknowledged in Malawi and other African countries.®0 This
statement thus grossly misrepresents African land tenure. Some
of the errors in the statement will become apparent in the fol-

lowing sections.

4 Family and Individual Rights over Allocated Land

The family for our purposes can be "loosely'" described as
a unilineal descent group. It is a matrilineage if descent is
traced through females and a patrilineage if it is traced
through males. This definition applies equally to maximal or
minimal lineages. It is therefore admittedly too general for
analysis of group rights in 1and.61 Such rights were among the
Chewa exercised within smaller segments of the matrilineage
identified above as the extended family (mbumba) and the sim-
ple, individual household (hggig).62 The important land-hold-
ing members of these minimal lineages were women, since the
Chewa followed uxorilocal residence after marriage. This led
to claims that Chewa men acquired land rights only through mar-
riage and that these were necessarily transient because of the
relative impermanence of marriage. Such claims drew support
from the common Chewa saying that a husband (mkamwini) was a
mere begetter of children, a billy-goat!63 However, such ass-

ertions did not reflect an unbending rule of law. Adult male
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and female members of the extended family had equal rights in
family land so long as they were living in the village of the
matrilineage. A prime example here was the family guardian
who opted for virilocal residence in order to be near the fam-
ily. His rights in land were not different from those of the
women members. This was also true of unmarried or widowed

members and spouses who acquired permanent rights in land.

When Chewa villages were originally founded, or when a
family sought land in a different village, the family leader

(mwini mbumba) was authorised to select a suitable plot within

the village. The boundaries were then delineated if the choice
did not conflict with the interests of other villagers. The
leader allocated sections of the plot to the various households
within the mbumba. It is emphasized that the family leader was
free to select an area suited to the requirements of his family,
but this was not an open mandate for the family to continue app-
ropriating unallocated land after the initial allocation. The
family leader approached the village headman for more land if
it was required. There was no guarantee that extensions would
be made on land adjacent to the existing holding, and this con-
tributed to fragmentation of family holdings. The Chewa of
western Lilongwe are in this respect different from other Afri-
can societies, who permitted a man to bring under cultivation
as much unallocated land as his might could master.64
The family leaders were invariably male, but this did not
mean that "women could never own land" or that "if they came
into the position of 'owner' by succession or chieftainship,
they were only regarded as holding it on trust for the next
male heir”.65 As observed above, women formed the core of the

Chewa mbumba. They possessed important rights in land, irres-
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pective of the fact that they were represented by male leaders.
The position of the family leader should not be confused with
that of an "owner'" or a 'trustee'. Criticisms voiced against
this kind of analysis with regard to chiefs and headmen equally
apply here. Although the family leader acted for and on behalf
of the family in land transactions, he was neither a trustee
nor an owner (even in a loose mode of speech). He was simply

a spokesman and manager of family affairs.

The managerial powers of the family leader were not unlim-
ited. He could not alienate portions of family land without
the consent of senior family members, and he did not wield abs-
olute powers of control over the exploitation of the land. The
Chewa, unlike some West African societies, did not reside in
one family compound or exploit family land as one group.66
Gardens were allocated for separate exploitation by individual

adults or households. A new son-in-law was sometimes expected

to assist the wife's parents and fed from the mother-in-law's

‘granary. This was mere tutelage which rarely continued beyond

one season. Thereafter, the new household cultivated its own
gardens and retained for exclusive use the fruits of their en-
deavour, save for occasional assistance to needy family memb-
ers. The exclusive use of gardens did not, however, prevail
over group proprietorship of family land. It is said of the

Yao that men and women held land '"as their own individual pro-
perty" and that the head of the matrilineage and the asyene

(mwini) mbumba had '"no right whatsoever over the gardens cult-
67

ivated by his dependants'. This was not true of the neigh-

bouring Chewa. The mwini mbumba did not ordinarily interfere

with the cultivation of gardens, but he could prevent the use
of gardens in a manner prejudicial to family interests. He
could, for example, prevent unauthorised alienation of gardens

- 72 -



to non-members. He could also persuade a member to surrender
his or her garden to a fellow member who was short of land.
But the family leader had no rights over gardens acquired in

an individual capacity outside the family allocation.

Group proprietorship also prevailed when gardens were ab-
andoned or left to fallow for an excessively long period. These
gardens reverted into the family pool for re-allocation. The
village headman resumed control over them only when he was so
authorised by the family, or if the entire family had moved out
of the village. This point has not been readily appreciated by
those who claim that abandoned land and fallows immediately
fell back into the village pool, or that claims over fallows
are a recent phenomenon.68 Claims over fallows increased be-
cause of land shortage, but they were not unheard-of in the
past. Group proprietorship was also manifested when land fell
vacant because of death. The family had residual powers to

allocate the gardens to any deserving member of the family.

The omnipresent family control over the disposal of gar-
dens, irrespective of the fact that they were tilled separ-
ately; the defined structure, membership and decision-making
process within the family; the concerted action of the members
in social and other matters; and the existence of family pro-
perties like graveyards and forests, are some of the factors
which permit the attribution of corporate status to the mbumba.
However, the existence of corporately held family lands was
not a universal or abiding feature of Chewa land tenure. An
increasing proportion of villagers held land as individuals or
as individual households. This was mainly due to ''new arri-

vals'" (obwera or okhala nawo) seeking land for individual or

immediate family use rather than for the use of the mbumba.
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There was no difference in the procedure for acquiring
family land or individual holdings. The request for land and
its estimated size were presented to the village headman of
the area. It was previously assumed that the land was requi-
red for farming and residence. This ceased to be the case in
some areas when continuous residence in the village was no
longer the prerequisite for a land grant. General land short-
age and the growth of towns led to the acceptance of the fact
that the applicant could be a member of a neighbouring village
which did not have sufficient land, or could be residing at

. . 6
his place of work in some town. ?

Where continuous residence was no longer a prerequisite
for a grant, it became necessary for the applicant to indicate
whether land was required for farming, residence or business
premises. For farming and residential land, the village head-
man endeavoured to ascertain why the applicant wanted to leave
his village of origin. He was required to bring a close rela-
tive who would vouch for his identity and witness the trans-
action. Counsellors and village elders were consulted before
any allocations were made. If there were no objections, the
applicant selected his plot and boundaries were marked. A day
was then fixed for the presentation of the new member to the

chief of the area (mwini dziko). Cash or other consideration

was not demanded for the allocation; but it was customary for
an individual to offer presents to the headman on the selection
of the plot, and to the chief on confirmation of his village
membership. It was said that a man could not be brought before
the chief ”empty—handed”!70 In some areas presents were also

expected when the individual or family intended to participate
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in village ceremonies like initiation, or if they intended to
71

bury their dead and 'shave'" in the new place of settlement.
Presents could also be required after the first harvest, but
the "mormal tributes" to the village headman applied there-

after.

The new arrivals were entitled to all the ''common rights"
exercised by the rest of the villagers after the allocationl
was confiémed by the chiefs and they had commenced cultivation.
It is therefore inappropriate to continue calling these people
"strangers”.72 They were also entitled to exclusive and unin-
terrupted use of allocated land for as long as they remained
in the village and cultivated the gardens, or until the gar-
dens were surrendered, abandoned or forfeited. This indefin-
ite and exclusive right of cultivation has often been termed
"usufruct'" of customary land.73 It has been shown elsewhere

that the Roman usufructuary merely enjoyed a jus in re aliena

(a right over the land of another) and was bound to return the
holding unimpaired to the dominus after a fixed period of

. 74 . .
time. This concept is not an accurate resume for the en-

during rights held in customary land.

) Common Rights over Public and Unallocated Land

The most important ''common rights'" in land in a Chewa

village were associated with the Dambo and the village forest.

Dambos are low-lying swampy areas which criss-cross the undul-

ating Lilongwe plains. Common rights associated with these

areas were the right to graze animals; the right to open dimba



(stream) gardens; the right to sink wells; and the right to
water animals in the dambo. Village forests were associated
with the right to collect firewood, timber and wild fruits,
and the right to hunt. It is generally assumed that every
member of the community was entitled to free use of the res-
ources within the dambo and the village forest.75 Evidence
from Lilongwe suggests that this was not necessarily the case.
Different rules governed the common use of public and unal-

located land.

(a) Rights over Public Land

Special permission was not necessary for the use of land
or natural resources within this category. Cattle could be
grazed or watered in the dambo or water drawn from the village
well without consulting the headman. These rights were not
even limited to members of one village. Dambos usually formed
the natural boundary for several villages, and all members of
the surrounding communities were entitled to their exploita-
tion. Chiefs or headmen did not attempt to allocate or re-

strict grazing patches to separate villages or families.

The liberal exploitation of the resources of the dambo
extended to the opening of dimba gardens which were valuable
for growing vegetables and out-of-season crops. Dimba gardens
were treated as the individual property of the cultivator.
Even if the person was residing uxorilocally, he was free to
dispose of the garden without consent of his wife's family.77
Village headmen had no control over the opening of dimba gar-

dens in the dambo in the same way that they could not control



the grazing of cattle therein. It was up to the cultivator to
ensure that the garden was well protected from grazing animals.
This could be done by encircling the garden with sisal plants

or thorn branches.

At the time of fieldwork, the lax rules on the opening
of dimba gardens were in the process of being changed. Some
political leaders began to assert control over the opening of
gardens within their side of the dambo by non-members of the
village. Evidence of this change was gathered from areas of
western Lilongwe where vegetable cultivation on a commercial
scale was gaining prominence. Some farmers in these areas
had tenders to supply fresh vegetables to markets and insti-

tutions in the city of Lilongwe.78

(b) Rights over Unallocated Land

The resources associated with unallocated land were not
as liberally available as the resources of public land. Vill-
agers were free to pick firewood and wild fruits from the vil-
lage forest without permission, but claims that they could
also hunt game or cut timber without permission are not supp-
orted by oral testimony.79 The exercise of these rights was
strictly regulated because control of virgin bush was of sym-
bolic importance to chiefs and headmen: it was associated with
the power to hold mizinda. Virgin bush was a mark of social
and political status; the larger the size of the bush, the
more senior the status of the controller. Firing the bush and
hunting game were simultaneous annual events of great import-

ance to the controller of the bush (mwini tchire). It was a
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serious offence to fire the bush prematurely, without permis-
sion for the controller. He was entitled to exact any redress
he saw fit. The felling of trees within the bush was also

strictly controlled by the mwini tchire, even if it was by the

members of the village.

These rights over unallocated land have almost disap-
peared in some villages. Expanding settlements have swallowed
virgin bush, converting unallocated land into allocated gar-
dens. This has encouraged the planting of trees on allocated
land over which exclusive rights are established by the plan-
ter. But where common effort is used to plant the trees, they

become common property controlled by the headman.SO

6 Transfer of Rights in Land

The Chewa originally acquired rights in land by conquest
and assimilation or displacement of the conquered, or by occ-
upation of vacant lands. Thereafter families and individuals
acquired land rights through allocations supervised by est-
ablished political rulers. These processes have been consid-
ered in previous sections. There were other forms of deriv-
ative acquisition and disposition of land, like succession,

gifts, sales and loans, which must be noted briefly.

(a) Succession

Acquisition of land rights by succession has been gaining
prominence because of land shortage. Succession to gardens

was not problematic: every member of the family was given a
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garden on attainment of adulthood. There was little contest
for the gardens of the deceased, especially if they were not
of special value or proven fertility. The family head had a
relatively free hand in re-allocating gardens left by the de-
ceased to the most needy members of the extended family.

There was, nevertheless, a preference for a certain class of
successors, and the marital residence of the deceased was an

important factor in the selection of this class.

The gardens of a man residing uxorilocally were usually
left to his wife and children. His matrilineal kinsmen were
not eligible. Where the man was residing in his village of
origin, the eligible class of successors comprised nephews
and nieces. Strict law here was tempered by practice. The
widow and children who chose to remain in the village were
allowed to continue cultivating the gardens. This choice was
readily accepted if amicable relations had existed between
the family of the deceased and his matrilineal relatives. It
was also accepted if the widow was too old to remarry or re-
turn to her matrilineal village. Leviratic associations were
not common; if they took place, the gardens of the deceased
continued to be cultivated by the wife and children, but under

the control of the new husband.

If the deceased was a woman residing virilocally, the sur-
viving husband assumed complete control over the gardens. In
the case of the usual pattern of uxorilocal residence, the
gardens were left to her daughters and sons. The husband was
expected to return to his matrilineage. This rule was again

tempered by practice. A son-in-law who was too old, or had
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lived in the village for such a long time that it was pract-
ically his home, and had begotten many children, was allowed
to remain and acquired permanent land rights in the village.
A favourite son-in-law was sometimes given a second wife from
the matrilineage. 1In that case, some of the gardens of the
deceased were allocated to the new wife. There was no pref-
erence for a particular group of successors to take over gar-
dens of unmarried adults. They reverted to the family pool

for reallocation to the most deserving members.

Land shortage has been undermining the flexibility of the
succession rules. It is now extremely difficult for the fam-
ily leader to secure land in the village for every member on
the attainment of adulthood or for every newly-married couple.
It is therefore easier for young men to opt out of uxorilocal
residence. This has facilitated the acquisition of land by
individuals and simple families outside the matrilineage, re-
sulting in several changes to the succession rules. Where
virilocal residence is chosen, parents are opting for a sub-
division of their gardens amongst their children before death
in order to pre-empt the claims of the matrilineal successors.
Where land is acquired outside the matrilineage of either
spouse, the surviving spouse and children will be preferred to
matrilineal successors (nephews and nieces). Settlement in a
different village is being regarded as proof of a man's desire
to provide for his immediate family. Succession rules are
thus evolving to benefit the simple family (banja) more than
the extended family (mbumba) where land is acquired in an in-

dividual capacity outside the lineage of either spouse.
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(b) Gifts

Gifts of land or gardens were not a very common method of
transferring rights in land. Little distinction, if any, was
drawn between an ordinary allocation by the headman or family
leader and a gift. The terms and conditions which applied to
the users of land acquired through allocations also applied to
acquisitions which resembled gifts. 1In more recent times,
with increasing land shortage, the most quoted examples of
gifts invole transfer of land from parent to child. The aim
is to evade the operation of matrilineal succession rules

which prefer nephews and nieces to the offspring of the holder.

(¢) Sale of Land

The transfer of land in return for cash or other monetary
consideration is a controversial topic in African law. 1In
Malawi, controversy originated from the alienation of land to
early Européan settlers by tfaditionalyleaders.. Cash aﬁd‘
other presents were received by the leaders in return for the
allocations. These transactions were regarded as sales trans-
ferring rights in freehold by the recipients and the colonial
government.81 The resulting hue and cry from Africans and
scholars of African law was perhaps not unpredictable. It was
claimed for most ethnic groups in Malawi that chiefs had no
power to sell land. This was prohibited because of religious
reasons. In the oft-quoted words of a west African chief,
land belonged to a "vast family of which many are dead, few

are living and countless members are unborn."
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Sweeping generalisations can be misleading here. The
fact that sale of land was unknown should not be confused with
a clear prohibition. The possibility and existence of legiti-
mate land sales are now acknowledged in several African socie-
ties.83 The Chewa of Lilongwe are, however, emphatic in their
assertion that although sale of land was unknown to their an-
cestors, it still cannot be done. Land is not conceived as a
saleable commodity. It is preferred to incorporate land seek-
ers into the community by allocations rather than sales, so
that the new holders should not be in a position to ignore
"common'" rights and interests. Religious inhibitions are not
cited as the reason for the lack of commercial dealings in
land. There was no incentive for buying or selling land in
the past: free land was easily obtainable. ©Now, land sales
are not contemplated because of lack of sufficient land.

Land shortage has thus contributed to the stressing of the

d,84

inalienability of lan instead of encouraging commercial

transactions.85

When land was available, chiefs and headmen
were eager to receive new settlers. This was abetted by the
system of local administration introduced under colonial rule
which measured the status of a leader by the number of names

k.86

in his tax boo Alienations were freely made; the rights

of '"the dead" and '"unborn' especially were easily ignored!

(d) Land or Garden Loans

This was a very common method of acquiring interest in
. 87
land for a short period. Gardens were loaned when the occ-
upier was temporarily unable to utilize the field for reasons

like absence from the village. The intention was not to part



with the land permanently. The procedure was uncomplicated.
The borrower identified individuals or families with spare
gardens. If a borrower was a close relation or fellow vill-
ager, consent of the village headman was not necessary. Con-
sent was necessary in all other cases, but it was not unduly
withheld so long as the family of the lender raised no ob-
jection to the transaction. The necessity for consent did not
depend on the length of the loan but on the village status of
the borrower. It was prudent for the parties to inform the
headman if any lengthy loan was contemplated. This, however,
was not a requirement where both parties were fellow villagers.
The duration of the loan could be left unspecified. The lend-
er was free to demand the return of the garden at any time
after the expiration of a reasonable notice.88 A notice was
deemed reasonable if it gave the borrower sufficient time to
harvest standing crops and was tendered before clearing the

field for the next crop had begun.

A loan of a garden should not be confused with an out-
right grant, especially where consent to the grant by the

chief (mwini dziko) was dispensed with because the applicant

was already a member of one of the villages within the domain
of the chief.89 In such cases loans were distinguished from
grants by the fact that they were usually made on fallowing
gardens (masala). Outright grants were made on virgin bush

or unallocated land. Loans should also be distinguished from
leases. Gardens were not loaned for any fixed rent or consid-
eration. The borrower was expected to give the lender a small
gift of the produce after harvest,90 but the lender had no

right to demand its presentation. Failure to observe the
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custom could, however, tempt the lender to tender notice for

the return of the garden.

The rules on garden loans appeared to be undergoing a
process of change at the time of fieldwork. It was reported
in some parts of Lilongwe that individuals were demanding cash
in return for the temporary use of a garden. Some informants
reported that creditors were also allowed to use a garden for
a season or more in lieu of cash repayments (Einzolo).91
Tobacco and groundnut fields were popular for these arrange-
ments. Transactions akin to pledges or mortgages were prev-
iously unknown under the customary laws of the area. The
emerging changes were confined to small sections of western
Lilongwe and could not be confirmed by court cases.92 A
detailed analysis of the rules and procedures of the new dis-

positions should, therefore, await more concrete and wide-

spread evidence.

The introduction of the cash factor in garden loans was
regarded as a spin-off from the practice of renting houses for
cash, which was widespread in the peri-urban villages surroun-
ding the city of Lilongwe. Renting and selling of houses were
also unknown under customary law. Houses were personalised
properties over which very little had been expended on con-
struction. They were knocked down after the death of the occ-
upier. The observance of this custom relaxed where permanent
and expensive houses were involved. They became part of the
inheritable estate of the deceased and could be let for cash;
but there was little evidence of outright house sales in the

rural areas.



(e) Compensation and Fines

The transfer of land as an atonement for a wrong or in-
jury was one of the less known ways of acquiring or trans-
ferring rights in land. This type of compensation was rarely
ordered. The order could only be addressed to a political

leader of the rank of mwini mzinda who was vicariously respon-

s;ble for the grave misdeeds of his subjects. Very few inci-
dents are recalled for which this compensation was demanded.
One example was the accidental killing of a man during the
annual hunting ceremony. The controller of the bush (mwini

tchire or mwini mzinda) was expected to allocate a small por-

tion of the bush within which the death occurred to the dead
man's family. The transfer of land as a fine (lipo) for
deaths caused by plain killings or sorcery was more common.
The rules and procedure which governed these transactions are
not clear, but it can be surmised that they were not different
from ordinary grants. These were ancient customs which fell
into disuse after the impoéition of colonial rule and a new

legal order.

(f) Extinction of Rights in Land

The extinction of rights in land was either voluntary or
involuntary. Voluntary extinction occurred where the holder
expressly surrendered and released the holding to the village
headman. This was common where the holder had found a suit-
able allocation elsewhere. Land rights were also deemed to be
extinguished if the holding was abandoned or remained unused

for an unreasonably long period.



Involuntary extinction of land rights occurred where the
family or an individual were forcibly evicted from the commun-
ity. This was rare and a measure of last resort, adopted
after the holder was found guilty of extreme anti-social beha-
viour. Examples of such behaviour were: challenging the leg-
itimacy of an established ruler's political authority; disre-
garding important customs like the annual bush-burning cere-

mony or disrespecting masked dancers (kunyoza gule); pract-

ising witchcraft; and persistent criminal conduct. Expulsion
from the village, like admission, had to be endorsed by the

mwini dziko. Even in the severest cases, the expulsion could

be rescinded if the land-holder ceased to be a menace to the

) 94
society. Involuntary extinction of rights in land also occ-
urred where no successor could be found to take over a dead

man's holding.

7 Summary and Conclusion

Although this chapter has concentrated on customary land
law in one area, some of the rules discussed can be regarded
as fairly representative for all the Chewa in central Malawi.
They after all share a common history, culture and tradition.
It would also appear from the writings of Ibik that there is a
general uniformity in the land laws of the various ethnic
groups in Malawi.95 It is now necessary, in conclusion, to
take stock and recapitulate on the issues raised in the chap-
ter which are of importance for a better understanding of cust-

omary land law in Malawi, particularly in the matrilineal areas.



The first preliminary point is on the language of ana-
lysis. It has been suggested that political control of land
by chiefs, village headmen or family leaders should not be
confused with "ownership" or the concept of a 'trust" as under-
stood under English law. The Chewa term mwini by which trad-
itional political leaders are commonly described denotes
administrative control of community or social matters, but not
"ownership" of the land. It has been submitted that analysis
of land rights and duties of the political leaders can proceed
without recourse to this and other controversial foreign pro-
perty terms. This submission is scarcely novel in African
land tenure studies. It is reiterated here because even more
recent descriptions of customary land law in Malawi contain
inaccurate statements and misconceptions which can be retraced

to the use of the word ”owner”.96

The second issue of importance in the study of customary
land law in Malawi is the nature of group rights in land. Vis-
count Halden's remark that land in African sbéieties ”beidngs“
to the community, the village or the family, never to the ind-
ividual" has been echoed in some of the Malawian accounts. ’
This chapter has suggested that it is incorrect to ascribe
land rights to communities or groups identified as 'tribes" or
"clans'". These are now ubiquitous linguistic and cultural
clusters of little relevance to land tenure. The ''village',
occupied by persons belonging to different clans, and differ-
ent tribes in some cases, is the social and geographical unif
within which land rights are exercised. But even here, the

village '"community'" may enjoy rights of user as a group only

in unallocated land or public land. Individuals or families
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may enjoy exclusive and uninterrupted use of allocated gardens.
A sweeping statement that land belongs to the community and
never to the individual obscures the varying interests which
groups and individuals can enjoy in different village land

categories.

The reference to group or ''common' rights in land is some-
times intended to stress the inalienability of customary land.
As will be seen in subsequent chapters, this has been a contro-
versial topic in Malawi ever since land was allegedly sold by
some heedless chiefs to early European settlers immediately
before the introduction of colonial rule. There is unanimity
that chiefs and other traditional leaders had no right to sell
land; but there is no evidence to support claims that absence
of land sales was due to religious inhibitions or the low

98 It can be surmised that the

value of crops grown thereon.
concept was initially unknown. Land was alienable, but only
to persons or groups who were willing to become members of the
community and be subjected to societal restraints and condit-
ions on its user. This type of alienation has survived the
introduction of an agricultural cash economy and the enhance-
ment of land values. Population increases and the need to
conserve land for '"future generations' are now the most likely
explanations for absence of land sales in the new economy.

The paradox is that land shortage is often regarded as a fac-

tor which can facilitate commercial dealings in land.gg'

As will be seen in later chapters, the preservatory "in-
stincts" of the controllers of customary land and the prepon-
derance of group or '"community' interests therein have been

singled out as major defects of the system. It has been
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claimed that the individual has no precisely definable rights
in the land, no security, and thus no incentive to invest in

100

it This chapter suggests, on the contrary, that despite

"community control" over alienation, individuals and groups do

1

enjoy some relative 'security'" in the use of allocated land.
Succession is another species of land disposition which is
considered to be a defect of customary land law in a matrilin-

101 There is a general preference for uxorilocal

eal society.
residence and the selection of nephews and nieces to succeed
to the property of a man under matrilineal customs. It cannot
be denied that this system does not encourage men to invest in
the land, especially where marriages are relatively imperman- .
ent. But the defect shculd not be overemphasized. This chap-
ter has attempted to show that matrilineal marriage and succ-
ession rules are evolving to benefit "simple families" or K
households and the immediate offspring of a man and wife.
Moreover, it has never been proved that matrilineal societies
lag behind the patrilineal ones in agricultural production;
the available evidence in Malawi would in faéﬁ suggest thé |
contrary. Matrilineal areas like Lilongwe are renowned for
agricultural productivity. The role of women, the important

bearers of land rights, must not be overlooked here.102

One final issue of importance which has not featured in
the discussion so far is the state of boundaries under cust-
omary law. It has been claimed that old chiefs in Malawi had
little idea of fixed boundaries, and that land boundaries were
vague and impermanent.103 This is debatable to some extent.
Boundaries were inevitably not as fixed or certain as they can

be after modern-day surveys. The concept of boundaries was,
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however, fully appreciated. The first colonial administrator

observed:

"... The natives have a clear idea of the bound-
aries of large or small estates, or of their
kingdoms; and in the case of the former they are
marked by the planting of certain trees of quick
growth, while of course streams and mountain

ranges are recognised as boundaries and natural

limits of territories." 104

This was especially true of south-western Lilongwe, where
the dominant topographical features are undulating plains
criss-crossed by many streams, rivers and dambos. Interviews
indicated that chiefs and headmen were aware of the limits of
their territories and villages. Most of the boundary dis-
putes reported were inter-garden and not "inter-village' or
"inter-territorial'". This, however, is not to deny the impor-
tance and necessity of surveyed, '""fixed and certain'" bound-

aries.
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PROCLAMATION OF A PROTECTORATE AND THE
INCEPTION OF A DUAL LAND STRUCTURE

=
H
H

British colonial rule came to Nyasalandl-following British
and European missionaries, planters, traders, hunters and other
adventurers who began to settle in the region in the latter
half of the 19th century. Nyasaland was formally declared a
British Protectorate on 1l4th May 1891.2 Harry Johnston was
appointed its first Commissioner and Consul-General. One of
his immediate concerns in the new dependency was to settle the
"land question”.3 Prior to the declaration of the protectorate,
vast tracts of customary land had been alienated or allegedly
"sold" to the settlers by some African chiefs and headmen.
Johnston took it upon himself to investigate these acquisitions
and to validate them by issuing formal title documents which he
styled 'certificates of Claim'". These were the origins of 'pri-

vate land titles'" in Malawi.

Johnston justified his investigation of the 1andvaCQUisi—
tions on several grounds, but the most important was that the
Crown possessed 'rights of pre-emption' or was 'the actual own-
er of the soil by purchase, concession ... or forfeiture in a
greater part of the country', and these rights had to be pro-
tected.4 The process by which the Crown acquired such rights
over what came to be called "Crown Lands" is the first concern
of this chapter. This will be followed by a review of some of

1"

the legal and procedural aspects of the creation of '"private

land', the other new land category.
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1 Protectorate Treaties and the Creation of Crown Lands

When Johnston was appointed to take up his post in Nyasa-
land, he was advised that the source of his authority to govern
should be treaties, concessions and other agreements concluded
with African chiefs in the protectorate.5 These arrangements
were also initially regarded as the source of all proprietary
rights claimed by the administration.6 African chiefs, headmen
and Crown representatives eventually concluded more than 80
documents between 1885 and 1895.7 For the purpose of determin-

ing the extent of Crown rights in land, the documents can be

grouped into three sets.

The first set of treaties, of which there were not many,
purported to confer upon the Crown ''free hold rights'" or fee
simples over defined pieces of land. The earliest example in
this set was "a deed of cession" by which Chief Malemia of
Zomba transferred land to Consul Hawes in 1885 on which the
first administrativevheadqﬁérteré of the prbﬁectbfatevwas con-
structed.8 The chief agreed on behalf of his heirs and suc-
cessors ''to cede, transfer, assign and make over absolutely
and for all time coming'' the piece of land defined by its nat-
ural features. In return, the chief received the following
items: 96 yards of blue calico; 48 yards of white calicoj; 2
pieces of red handkerchief; 6 arab scarfs; 2 Muscat scarfs; 1
"Jappanned" tin despatch box; 3 looking glasses and 3 knives.
The total value of the goods was £7.15s. For an area of about
one hundred acres, the consideration even at that time appeared
to be a mere pittance. Consul Hawes, reporting to his super-

iors in London on the deal, wrote:
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"The area of land I have acquired may appear to your
lordship to be unnecessarily great, but as the value
of ten acres is at present out here practically the

same, I consider it advisable to fix the boundaries

as laid down in the deed of cession." 9

This agreement set the pattern for other "outright" govern-
ment land acquisitions which included a public landing place
at Chiromo on the Shire river;lo the promontory at Cape Mac-
lear on the 1ake;11 and the upper plateau of Mulanje mountain,
acquired as a European health retreat.12 The first common
feature of these transactions was the small consideration.
Since land sales were hitherto unknown, chiefs had no frame of
reference for determining land values. They accepted the price
on offer, however small. Secondly, it was assumed without de-
bate that the chiefs were capable of conveying, and the govern-
ment of acquiring, fee simples and freedholds, rights which
were hitherto unknown under customary law. We will never know
how the chiefs were apprised of the new legal interests and
consensus between the parties established. It is very likely
that the chiefs thumbed or marked documents the purport of
which they did not understand. Finally, although the govern-
ment assumed freehold rights, the words of conveyance employed
in the documents were ambiguous and probably ineffective for
that purpose under English principles of conveyancing. Land

"

was variously ceded '"absolutely', '"in perpetuity', '"for ever'
and "for all time coming'. This homely and crude way of con-
veyancing was perhaps inevitable, since Johnston and the other

administrators had no recourse to legal advice before the

transactions were effected.
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The second set of documents were concluded between l4th
August 1889 and 15th June 1891. These were proper treaties,
on a standard Foreign Office form, under which African chiefs
and headmen generally agreed to observe peace between their
subjects and subjects of the Queen; to permit British subjects
to possess property and carry on business or trade in the areaj;
and to refer disputes between their subjects and subjects of
the Queen to Her Majesty's representative. The chiefs also
promised that they would "at no time cede the territory to any
other power or enter into any agreement treaty or arrangement
with any foreign government except through and with the con-

13 Cession of sovereignty

sent of Her Majesty's government'.
by the chiefs enabled the British government to declare a pro-
tectorate over Nyasaland, but Johnston also suggested that the
treaties conferred upon the Crown '"rights of pre-emption" in
the land held by the Africans.14 Johnson was never specific
or clear on what such rights imported. He at times created
the impression that the Crown obtained the first option to
purchase land in African occupation should it come onto the
market.15 Some despatches suggested that such rights empow-
ered the Crown to control all "waste'" and unoccupied land pre-
viously under the control of the chiefs and headmen.16 Both
interpretations were not borne out by the wording of the doc-
uments. Only one of these pre-protectorate treaties is ac-
knowledged to have attempted a transfer of land rights.17 The
rest implied, and were so understood by the chiefs, that the
Africans had ceded sovereignty to the Crown and preferred Bri-

tish protection to that of the Portuguese who were also vying

for sovereignty over parts of the country.
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The third set of documents were concluded after the for-
mal declaration of protectorate rule, between July 1891 and
late 1895. There were more than twenty documents in this cat-
egory, but the total was still less than the number of trea-
ties falling within the second category.18 The "post-protec-
torate'" documents followed no special format. African chiefs
generally ceded to the Crown their sovereign and territorial
rights and the right to work minerals. They also accepted or
renewed their acceptance of the laws and regulations made by
the Commissioner in force in the protectorate. In return,
some chiefs were promised a percentage of the profits from
minerals exploited within their territory. Some of the chiefs
who consented to the payment and collection of taxes were
offered a straight annual subsidy or a percentage of the taxes

collected within the territory.19

In this general form, the "post-protectorate' treaties
resembled the earlier_documents under which the chiefs and
headmen simply placed themselves under British protection and
sovereignty. There were, however, certain variations and add-
itions to the common clauses which suggested that sovereignty
was in some cases ceded together with land rights. The Mach-
injili chiefs, for example, made over ''the ownership of the

soil and all mines and metals and precious stones', together

with their sovereignty.zo Mbengwa, a Makololo chief, ceded
"all ... sovereign rights and all other titles whatsoever ...
Always excepting the land, rights, and titles already éold.”21
Makwira ''sold and made over absolutely to Harry Johnston ...,

Her Majesty's Commissioner all my right and title whatsoever

22

to my country." Some Makololo and Bandawe chiefs who had
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already signed ''pre-protectorate' sovereignty treaties ceded
"proprietary rights' and sovereignty for the second time, but
subject to two conditions. The first was that existing vill-
ages and plantations would not be disturbed. The second was
that they should receive a percentage of the sums received

from the sale or lease of their lands by the Crown.23

The despatches and correspondence to and from the Foreign
Office shed some light on the intentions of the parties to
these documents which purported to transfer land rights. In
accepting Makwira's treaty, the Foreign Office observed that
the despatch described it as a deed of cession of sovereign
rights, but this was not explicitly mentioned in the document

4 One can infer from this observation that cession of

itself.?
sovereignty was the primary objective of the document, but the
drafting went overboard and purported to effect sale of cust-
omary land. The treaty signed by the Machinjili chiefs can

be similarly interpreted. Johnston claimed that he took ad-
vantage of a suggestion by the chiefs that they should "give
the whole of their country to the Queen who would make the
best use of it and keep bad white men out". As far as he was

concerned, the chiefs had given their land "willingly and gra-

tuitously', but he nevertheless gave them a present in cloth

worth about £15 in value.25

It can be argued that Johnston
misread the people's desire for British protectorate rule as
an intention to give up their land. It would appear that no
effort was made to apprise the chiefs of the difference, as

Johnston saw it, between ceding sovereignty and giving up land

to the Queen for the purpose of keeping bad white men out.
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The second treaty concluded with the Bandawe chiefs was

explained thus by Johnston:

"The reason why I considered it advisable to conclude
treaties with the Atonga chiefs was that they were,
as far as I know, the only chiefs in this protector-
ate who had not at one time or another conferred their
rights of sovereignty on Her Majesty the Queen. Al-
though they imagined they had done so under the orig-
inal treaties of protection, such was not the case,
and I thought the fact of their not having done so
might be inconvenient if any question arose as to Her
Majesty's right to deal with the land of these people
in so far as (it) should be necessary to protect it

from aggression at the hands of white men.

It is interesting to observe that the despatch accompany-
ing the earlier treaties concluded with the same chiefs claim-
ed that they gave Her Majesty 'a right to control the affairs
of the country, which is sufficient at present to supply the
necessary authority to regulate the disposal of the land which

otherwise remains in the hands of the native chiefsﬂ'27

Conflicting intentions, statements and policies were the
hallmarks of Johnston's conduct in the creation of Crown Lands.
The recurring theme of the despatches, that the transfer of
African land to the Crown was necessary in order to protect
the natives from aggressive Europeans, was subsequently contra-
dicted by Johnston's conduct in the settlement of private land
claims. As will be seen in the following section, Johnston
liberally granted African land to European settlers, even when

28 He

their claims were unsatisfactory by his own standards.
was also no less aggressive than the settlers in securing land

for the Crown. Even where the chiefs or headmen were not des-
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irous of British protection, they were forced to cede sover-
eignty and their land controlling authority. Those who att-
empted to resist were threatened with non-recognition of their
political status. This was carried on to such an extent that
a chief of well-known stature among the Ngoni like Mpezeni was
being denied recognition because he was more inclined to deal
with Karl Wiese, a German national. Johnston advised the For-
eign Office that the Chewa and '"Maravi' chiefs were ''the real
owners of the country', and that Mpezeni was ''merely a Zulu
raider and not emphatically a native of the country but of the
land south of the Zambezi ..." 29 The Foreign Office wisely

refused to endorse this View.3o Johnston had, after all,

dealt with other less indigenous chiefs like the Yao and Mako-

lolo.

Chiefs like Mpezeni and some of the Yao slave traders who
persistently refused British '"protection" or rule were event-
ually subdued by force. Some of their land was then expropri-
ated. Johnston, as the following narration of Mkanda's de-

feat shows, was not a magnanimous victor:

"The next day Mkanda sent in to treat for terms
and he was told {the conditions for cessation of
hostilities] ... No answer has since been received
from Mkanda, and I am told he has ran away across
the Portuguese border to a district whence he and
these obnoxious Yaos came from. 1If he does not
make amends insisted on (and I think I have made
them almost impossible of [acceptance]), I intend
to permanently occupy his country and to resume

possession of it on behalf of the Crown.”31

Similar treatment was meted out to Mitochi and Chikumbu, two

other "obnoxious'" Yao chiefs.32
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Aggression and lack of magnanimity were not the only
attributes of Harry Johnston in the acquisition of land for
the Crown. He was at times just as deceitful as the private
concession seekers from whom the Africans had to be protected.
This came out in a letter written after his recall from Nyasa-

land in which his conduct was summarized thus:

"Throughout the British Central Africa protectorate
I have generally acquired the wasteilands for the
Crown by means of concessions from native chiefs;
but in many cases we have come across tracts of
country utterly uninhabited and possessing no app-
arent owner. To satisfy the lawyers I have usually
acquired these territories by first of all recog-
nizing the nearest chief as ruler of them and then
getting him to cede them to the Crown. If only for
the protection of native rulers and prevention of
grabbing on the part of unscrupulous Europeans, I
have been obliged in this manner to make the Queen
the ostensible ruler of a great part of British
Central Africa ... Yet it is necessary that the
ownership of these lands should be primarily vest-
ed in the Crown so that their disposal may be

effectually controlled by the government."33

If Johnston was not always convinced of the right of
chiefs to dispose of or control most unoccupied land, and if
some of the treaties were no more than a facade, drawn for the
satisfaction of lawyers and his superiors at the Foreign Off-
ice, it is implausible that protection of the African rulers
was the overriding consideration for Crown "ownership' or con-
trol of unoccupied land. This was first and foremost of im-
portance to the colonial administrators. Colonialism entailed
that the Crown should assert as much control over land as was

possible, "... because in Africa no less than in England, he
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who controls the land is in a good position to influence gov-
ernment ..ﬂ'34 Such assertions were initially held in check
by the prevailing constitutional theories of protectorate rule.
The authority of the Crown in a protectorate was technically
limited to the management of external relations and the aff-
airs of British subjects. The indigenous peoples retained "in-
ternal sovereignty'" and were subject to the control of the pro-
tecting power only to the extent agreed in treaties, convent-
ions and other agreements.35 This theory prompted the Colon-
ial Office to advise that except where a specific agreement so
provided, the declaration of a protectorate did not ipso facto
pass to the Crown the property in 'the soil and minerals' of
the protected country, and the powers of colonial administra-

tors to make land grants were not unlimited. An additional

reason for the restraint was stated thus:

"... it is not usually desired that such terri-
tories should be regarded as open to extensive
agricultural occupation by whites, such protec-
torates being regarded rather as places where,
subject to establishment of mining camps and
towns, the natives may find homes protected
against the ever-spreading flood of colonial

advance."

Such restraints were no longer strictly adhered to by the
turn of the century. An infusion of settlers was now believed
to be crucial for the development of protectorates like Nyasa-
land. It was also believed that settlers could be attracted
by the possibility of cheap land grants, but such grants could
not be promised if most of the land remained under the control

37

of African chiefs. Colonial administrators began to assert

control over as much land as possible. The total size of
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Crown lands in Nyasaland increased from an estimated one-fifth
to three-fifths of the country's land surface.38 This inclu-
ded all land which was not alienated to European settlers as
"private land". Africans continued to use their existing vil-
lages and plantations, but they were practically 'tenants-at-
will" of the Crown who could be moved at any time. All un-
occupied land, whether waste or fallow, became Crown land ir-
respective of whether the treaties with African chiefs so pro-
vided. Legal opinions to the Foreign and Colonial Offices

encouraged this trend. One report advised:

"We are of the opinion that in such regions the
right of dealing with the waste and unoccupied
land accrues to Her Majesty by virtue of her
right to the protectorate."

It was suggested that the Crown's authority to deal with land
in protectorates over semi-barbarous peoples, with no settled
system of government, stemmed from the mere declaration of the
protectorate and not from the treaties concluded with native
rulers. The Crown was advised to emulate German and French
practice of assuming the widest control over internal matters

as if the protectorates were Crown colonies.

This report was followed and translated into local law by

Nunan, the Chief Judicial Officer, in J. Norris Cox and Geo.

W. Pettit v. The African Lakes Corporation.40 The central

issue in the two cases was the validity of an agreement dated
2nd August 1900 by which one Chief William granted a monopoly
for the collection of Strophantus seeds (kombe) in his terri-
tory to the defendant, the African Lakes Corporation. Nunan

held that the agreement was invalid for want of consideration.
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He also held that the agreement was ultra vires: Chief William

had no power to grant the monopoly because he was no longer
"the landlord of the land over which he was chief, the legal
ownership having passed with sovereign rights to the sovereign
of great Britain ..." by treaties signed by his predecessors.
The most pertinent of the treaties acknowledged the cession of
"all sovereign rights, including all mineral and mining rights
absolutely and without reserve'. Nunan conceded that it was

"

"sufficiently vague' and "an English conveyancing counsel
would find very much to quarrel with it''. He nevertheless
gave it the widest interpretation, '"in the interests of the
British ... and the natives themselves', and held that the
chief could no longer dispose of land, easements or profits a

prendre without the consent of His Majesty's Commissioner and

Consul-General.

This ruling applied to all chiefs in the protectorate,
whether or not cession of sovereignty treaties were specific
on the transfer of land controlling powers to the commission-
er. Nunan contended that the orthodox constitutional theory
of protectorate rule was inapplicable in Nyasaland where prac-
tically all chiefs lost their authority and influence to the
Commissioner upon the establishment of colonial rule. He fur-
ther contended that there were now many areas without chiefs.
Those who maintained their rule invariably relied on the sup-
port of the administration; without it, they were ''as a reed

shaken by the wind". 1In this setting, Nunan concluded:
"The position of the chiefs is in practice that of

a petty magistrate, acting with the consent of the
collector, though according to the strict Austinian
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theory of the indivisibility of sovereignty prevai-
ling at the founding of the protectorate, and still
dragging a precarious existence, the collector, as
far as natives are personally concerned, is a mere
personage authorised to act in the chief's behalf.
The chief's jurisdiction, even in theory, is a pur-
ely personal jurisdiction over the natives of his
tribe. His proprietary rights, in the absence of
any special Treaty stipulations, are rights in the
name of his tribe to existing villages and planta-
tions, the use of unoccupied lands, and compensa-
tion for disturbance. ... The Chief ... is in no
sense to be considered the landlord of the land on
which he exercises jurisdiction over the natives

of his tribe ... All land in this Country is there-
fore vested in the commissioner, as the represent-
ative of His Majesty King Edward VII, and, in add-
ition, the Commissioner, as such representative,
and from the necessity of the case, is supreme
Chief of the natives of this country, with sole ult-

imate jurisdiction of all native affairs."

The pronouncements on the demise of chiefs in this judge-
ment were uninformed. Nunan, like most other early colonial
administrators, mistook the extreme decentralization of polit-
ical structures, as in the case of Chewa of Lilongwe district,
as a progression towards acephalous societies.41 He also ap-
plied to the whole protectorate a trend observable only in
parts of the country which were affected by extensive European
settlements. It was only in such areas, notably in the Shire
Highlands, that chiefs could be said to have lost some of
their influence. It is true that chiefs were not landlords of
customary land; this was just one of the many English land law
analogies used by the settlers which confused the traditional

political control of land. This, however, did not imply that

chiefs were as '"toothless'" as depicted. The institution of
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chieftaincy continued to be influential in both personal and
proprietary matters of a customary nature irrespective of the
fact that particular holders of the office could be appointed
or removed by the Commissioner. The Crown may have assumed
ultimate responsibility for all land matters in the protect-
orate, but at local level, as far as the Africans were concer-
ned, the chief was still the ultimate land allocator and arb-

iter of land disputes.

The decision of the court was probably of benefit to the
Africans in the short term, because it prevented chiefs like
William from recklessly disposing land rights to unscrupulous
settlers. But the description of the country as ''chief-less"
was primarily of benefit to colonial interests. First, there
was concern that the Crown's conduct in land administration
could in future be challenged as contrary to the protectorate
treaties and theories of protectorate rule. Such a challenge
was bound to lead to administrative chaos. To pre-empt this
possibility, Nunan contended, in effect, that the Crown's au-
thority to act did not stem from the treaties which were in
any case vague, but from a mere declaration of a protectorate
over natives with no settled system of government. He conten-
ded that the Crown was in this setting entitled to exercise
ample jurisdiction as if the protectorate were a colony. This
decision also gave a fillip to settler demands for annexation
or conversion of the protectorate into a colony for sentimen-
tal reasons. It was believed that this would increase settler
influence in the formulation and implementation of colonial
policies. The quest for annexation gathered momentum in the

first two decades of the 20th century. The Colonial Office
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received detailed arguments for and against the proposal; the
necessary instruments were prepared; and then, the issue was
suddenly shelved in 1921. The Colonial Office realised that
the practical necessity for annexation was not immediately ap-
parent. There were also other pressing issues like the prop-
osed union of the East African territories. The postponement
of the annexation issue ultimately became permanent: Nyasaland

remained a protectorate.42

The evolution of common law decisions in the 20th century
also eventually obviated the need for annexation as a way of
pre-empting legal challenges to the assumption of wide powers
in land administration by the Crown. This evolution began

43

with cases like Rex v. Earl of Crewe, ex parte Sekgome. The

English Court of Appeal decided that the Crown's representa-
tive could exercise jurisdiction over non-British subjects in
a protectorate if this was in pursuance of an order in council
for the administration of justice, peace, order and good gov-
ernment. The detention of a native chief in Bechuanaland pro-
tectorate was in this respect lawful. Vaughan Williams L.J.
added that the detention could also be justified as an indep-
endent Act of State. The principle established in this case

was applied to land administration in Re Southern Rhodesia.44

The privy council held that the Crown could legitimately exer-
cise full dominion over unalloted land if this was authorised
by an order in council. The Council went further in Sobhuza

11 v. Millar45 and held that African land can be expropriated

and reallocated to other Africans or Europeans. As an Act of
State, this would be unchallengeable in a court of law, even

if it was contrary to the treaty or other instrument by which
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protectorate rule was established. 1In Nyali v. the Attorney-

General, a case from East Africa, Denning L.J. finally and un-

equivocally restated the law thus:46

"Although the jurisdiction of the Crown in the
Protectorate is in law a limited jurisdiction,
nonetheless the limits may be extended indef-
initely so as to embrace the whole field of
government. They may be extended so far that
the Crown has jurisdiction in everything con-
nected with the peace, order and good govern-
ment of the area ... The courts themselves will
not mark out the limits. They will _not exam--
ine the treaty or grant under which the Crown
acquired jurisdiction: nor will they inquire
into the usage or sufferance or other lawful
means by which the Crown may have extended its
jurisdiction. The courts rely on the represen-
tatives of the Crown to know the limits of jur-
isdiction and to keep within it. Once juris-
diction is exercised by the Crown the courts
will not permit it to be challenged. Thus if an
Order in Council is made, the courts will accept

its validity without question."

The pertinent Order in Council for Nyasaland was issued
on 1llth August 1902.47 It typically provided for the adminis-
tration of justice, the establishment of order and good gov-
ernment, and the exercise of jurisdiction over all natives in
the protectorate. By Article 7, all rights of His Majesty in
relation to any Crown Lands were vested in the Commissioner as
a Trustee. All rights to mines and minerals under Crown Lands
or lands occupied by the natives were similarly vested. The
Commissioner was empowered to make grants, leases and other
dispositions of Crown Lands on such terms and conditions as he

saw fit, subject to the provisions of any ordinance. Article
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2 defined Crown Lands as '"'all public lands in the Protectorate
which are subject to the control of His Majesty by virtue of
any Treaty, Convention, or Agreement, or His Majesty's Protec-
torate, and all lands which shall have been acquired by His

Majesty for the public service or otherwise howsoever."

The problem with this definition of Crown Lands was that
the extent of land transferred to the Crown by virtue of trea-
ties or agreements, or of the Protectorate, was never precise-
ly determined. This section has suggested that the treaties
and agreements which purported to transfer African land to the
Crown for government or public use were not many. The major-
ity purported to cede sovereignty over ill-defined areas, and
where this included land rights, the chiefs were not fully ap-
prised of the fact. By Johnston's own admission, some of the
treaties were a charade. 1If the Crown's assertion of proprie-
tary rights over all land not disposed as private land derived
from such treaties, then Nunan J. was right to fear that the
Crown's conduét on land administration couid be contested.

But the implication of the decisions reviewed above was that
this could not be permitted after the publication of the 1902
Order in Council. Anything done by the Commissioner pursuant
to this order would be an Act of State. 1If it was clearly
contrary to a prior treaty or agreement with African chiefs,
the courts would deliberately turn a blind eye. This is the
first example in this study of the negative use of law to
cover the indiscretions and mistakes of administrators at the
expense of the less dominant sector of the society. The point
has already been made elsewhere that "Those brought up in the

traditional view of the judiciary as being the bulwark against
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any danger of autocratic tendencies on the part of the exec-

utive may find all this somewhat surprising”.48

2 Certificates of Claim and the Creation of Private Land

The circular requesting all European settlers to submit
land claims to Harry Johnston for verification was published
on 18th July 1891, a couple of months after the declaration of
protectorate rule. The response was generally positive. John-
ston proceeded to divide the claims into two groups. The fir-
st group consisted of claims relating to mineral rights, which
were summarily investigated. Johnston alleged that all admis-
sible claims in this category were backed by executed docum-
ents, and his task was simply to ascertain whether the chief
admitted making the grant and receiving '"a fair value" for it.
The second group consisted of claims to land with or without
mineral rights. Some of the claims in this category were not
supported by signed documents. Johnston alleged that he ad-
mitted such cléimsvoniy whéré "leﬁgthy occﬁﬁaﬁibﬁ énd mﬁch
building or cultivation" could be proved. The few notable ex-
amples here were the claims of the missionaries to land in
Blantyre and Likoma which was occupied during the early days

of European settlements in Nyasaland.49

The investigation of the land claims was generally more
thorough. Johnston or one of his trusted assistants proceeded
to the locality of the claim and attempted to ascertain the

following:
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(a) That the vendor or lessor had a right to dispose of the
land;

(b) That there were no valid counterclaims;

(c) That the value paid for the land was reasonably suffic-
ient, and that the vendor understood the nature of the

transaction;

(d) That there were no monopolies or privileges which were
inconsistent with British sovereignty, or treaties made

between the Crown and native chiefs or foreign powers;

(e) That the rights of the natives were sufficiently secured
and proper provisions made for non-disturbance of exist-

ing villages or plantations; and

(f) That the boundaries specified in the deed of sale were

in accord with the extent of the land claimed.50

These guidelines complied with the principles which the Colon-
ial Office later outlined for the ''recognition of concessions
and titles to immovable property in newly-acquired protector-
ates and possessions in uncivilized countries”.51 The Colon-
ial Office was particularly against concessions which confer-
red powers of government on the claimant or trading monopolies
which, by Section 5 of the Berlin Act 1885, the Superpowers

agreed to prevent in their spheres of influence in Africa.52

If Johnston was satisfied that the guidelines set were
generally observed in a land deal, he issued a certificate
which became irrefutable evidence of the right or interest
claimed. A total of 73 certificates were initially issued,

but three were later cancelled. Of the original 73, 6 affec-
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ted land in Tanganyika territory and 7 conferred only mining
rights. The 60 land claims created freehold or "private land"
rights over approximately 3,700,000 acres out of a total land

>3 Table 2 lists

surface of approximately 25,161,924 acres.
the principal land holding concerns. As noted above, most of
the private land holders were concentrated in the Shire High-
lands region of the southern province where the climate was
apparently congenial for European settlements. But the larg-
est single block of land was granted in the North Nyasa dist-
rict under Certificate of Claim No. 61, which confirmed the
claim of the African Lakes Corporation to about 2,730,000
acres, practically the whole district. This holding was later

transferred to the British South Africa Company.54

TABLE 2: PRINCIPAL PRIVATE LAND HOLDERS IN BRITISH CENTRAL

AFRICA PROTECTORATE.55

Holder: | | Approximate Acreage:
The British South Africa Company 2,731,663
The British Central Africa Company 350,841
A.L. Bruce Trust 169,448
Blantyre and East Africa Limited 91,415
The United Free Church of Scotland 59,206
The Africa Lakes Corporation 49,658
Zambezi Industrial Mission 31,025

--------------------------------------------------------------
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The investigation of private land claims commenced in the
early autumn of 1892 and was complete by October 1893, when
the second report on the subject was submitted to the Foreign
Office.56 Johnston reported with a considerable measure of
satisfaction that the rights of European settlers and the gov-
ernment were now sharply defined, and that the settlement was
on the whole acceptable and satisfactory to the settler and
indigenous communities. The Foreign Office acknowledged John-
ston's extraordinary industry in the exercise and conceded
that the land question was securely placed on a 'sound bas-
is".57 Johnston's land settlement has also received favour-
able assessments from some latter-day historians.58 It cannot
be refuted that he showed remarkable industry in attempting
the settlement within so short a time and with limited admin-
istrative, financial and other resources. But this study will
attempt to show that the results were hardly satisfactory, es-
pecially for the Africans, and that land law and structure was
not placed on a sound footing.59 As with the creation of
Crown Land, Johnston proceeded with the investigation of land
claims without due regard for consistency and legality. Imp-
ortant questions on customary land law were glossed over, and
even the guidelines which he himself set were often disregar-
ded. This belated uncharitable assessment can be substanti-

ated by a review of the conflicts and controversies which the

standard provisions of the Certificate of Claim engendered.

(a) The Preamble

Certificates of Claim for surface land rights were not

always exactly alike, except for the preamble which made two
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important assertions. The first paragraph recited that John-
ston was duly authorised by Her Majesty's Government to en-
quire into and settle all land claims, and to issue certifi-
cates for all approved claims showing the nature of the claim,
the size of the land and any restrictions, limitations or con-
ditions attached to the recognition; the certificate then be-
coming the voucher for the legality of the claim. Such an
authorisation, if it was formally made at all, was probably
issued after the commencement of the investigations. One For-
eign Office memorandum suggested that no authority was issued
but Johnston derived his powers from the protectorate treaties
concluded with native chiefs under which the Crown ''purchased

native lands" or acquired 'rights of pre-emption”.60

As suggested above, some of these treaties conferred no
such rights upon the Crown. Moreover, when the land settle-
ment exercise commenced in 1892, some of the important chiefs
had not yet ceded their sovereignty to the Crown, 1et glone‘
conférred 1and figﬁté.. Johnston over-stepped his authority,
if any, by entertaining claims to land in all parts of the
protectorate. Some disgruntled claimants made attempts to

challenge the legitimacy of the exercise,61

but the majority
took Johnston's authority for granted. The settlement was
eventually regarded by the settlers and the Foreign Office as

a fait accompli.

The second paragraph of the preamble recited that the
claimant had purchased the fee simple for the land on a part-
icular date; that there were no valid counterclaims; that the

vendor was ''the sole and rightful owner of the land'", and that
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the government recognized the claim as valid. This was where
Johnston's lack of knowledge of, or respect for, customary
land law became apparent. Chapter II has shown that no chief
could be regarded as the 'sole and rightful owner'" of custom-
ary land among the major ethnic groups. The English concept
of "ownership'" was misapplied and confused with political con-
trol of land. It has also been shown that ''sale of land" was
an unknown disposition, and it was obviously ludicrous to sug-
gest or confirm that any claimant purchased 'the fee simple,

62 of the land. Chiefs may

the freehold, or common socage"
have allocated land to some settlers in a customary manner,
but this did not amount to a disposition of rights which never

existed in their system of jurisprudence.

Johnston was not completely unaware of the fact that
chiefs "had no right to alienate the land", but he contended
that they assumed such a power with the tacit acceptance of

their people.63

There is no evidence in his reports to sup-
port this claim. Theré was ﬁrobably soﬁe supﬁort for, and the
acceptance of, the allocations made to early settlers like
missionaries. But most purported sales were probably made
without the knowledge or consent, express or implicit, of the
people. In some of the transactions the vendors were either
putative chiefs or headmen promoted by rival claimants, or
junior political leaders with no authority to alienate or all-
ocate land. Some of the lands covered by the infamous Certif-
icate of Claim No. 61, for example, were eventually shown to
have been alienated by unauthorised sub-chiefs without the

64

knowledge of Chikulamayembe, the paramount of the area.

Johnston's attempted dismissal of the Karl Wiese / Mpezeni con-
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cession on the ground that the latter was not a true chief
proved that he too was prone to dealing with putative or

rightful chiefs whenever it was convenient for his case.65
New trade goods like guns, beads, cloth and scarfs which con-
cession seekers offered in return for the grants were a very

strong inducement for surreptitious dealings between chiefs

and settlers, without the consent of the villagers.

Consideration for the land grant was the other important
feature of the preamble which sometimes appeared elsewhere in
the Certificate of Claim. One of the conditions for the reco-
gnition of a claim was the receipt by the vendor of a reason-
able price. This was difficult to establish. As suggested in
the previous section, African chiefs had no frame of reference
for land valuation and often took consideration which amounted
to a pittance. If the investigation revealed a disagreement
between the vendor and purchaser, Johnston imposed arbitrary
but equally low values which ranged from 3d per acre for the
best land in favoured districts like Blantyre to 3d per acre
for the least wanted land. His reason for adopting this low
valuation was that the settlers had already conferred great
benefits upon the country by opening up the land. If the con-
sideration tendered was deemed inadequate, the purchaser was
given the option of increasing the amount or having the land
reduced to a size fairly compatible with the first payment.66
There was only one case in which a European settler was on the
receiving end. James Lindsay obtained two leases for a price
which Johnston deemed excessive, especially since the land
turned out to be of poor quality. Johnston induced the ven-

dors to convert the leases into an estate in fee simple for an
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additional payment.67 Johnston's generosity to the European
settler who was presumably in control and aware of the trans-

action was unwarranted.

There were a few more examples of private land grants
emanating from Johnston's generosity instead of proven land
claims. One Henry Brown claimed land in Mulanje which the
vendors denied ever granting. It was discovered that the doc-
ument tendered in support of the claim was in fact dated be-
fore Brown's arrival in the country. Realising the futility
of his claim, Brown 'threw himself at the mercy of the court"
and was rewarded with a grant of 15 acres in fee simple.68
The African Lakes Corporation, a company notorious for its
land claims, occupied land in the same district and proceeded
to prepare it for coffee cultivation without even attempting
to prove a land claim. Two agents of the company refused to
vacate the land on the ground that the company might at any
time be called upon to take over the administration of the
country. Johnston acknowledged that the cdmpény had acted
dishonourably, but he decided not to be severe and offered it
25 acres of Crown Land in fee simple and a lease of 240 ac-

.69 Johnston's general attitude was to 'meet a claimant

res
half-way", even if a claim was absolutely untenable. He was
also exceedingly lenient and generous to claimants who had
previously rendered some service to the administration.70 The
Foreign Office did not object to most of these generous land
grants which contradicted the guidelines and policies estab-

lished and the assumption that land was sold by African chiefs.

- 128 -



(b) Boundary and Survey Provisions

The first condition for the recognition of a claim in al-
most every certificate defined the boundaries of the estate.
Johnston asserted that every property was defined with ''sedu-
lous accuracy”.71 A perusal of the deeds shows that boundary
clauses were generally written versions of customary descrip-
tions of land plots. Natural and physical features were the
important landmarks. Imaginary lines measured in yards or
miles were also used to supplement the natural features. Pre-
cision was sometimes dispensed with in the quest for full and
accurate descriptions. Some of the clauses ran into several
pages of convoluted descriptions. It was generally impossible
for the arbiters of land claims to be 'sedulously accurate'" in
the absence of surveys and technical facilities, and especi-
ally where the properties covered distances of 40 or 50
miles.72 When surveys were eventually conducted in accordance
with one of the conditions of the certificates, it was perhaps
inevitable that discrepancies would be found between the

claimed and actual acreages of some of the properties.73

Most of the certificates stipulated that the holder
should bear the cost of surveying the property. The plan pro-
duced from the survey, together with the written description
of the plot, became ''the valid and legal evidence' of the ext-
ent of the property. The first problem with this condition
was the failure of the certificates to indicate whether the
plan or description was intended to prevail in conflict situa-
tions. It can only be presumed that plans drawn after careful

preparation were likely to carry more weight than the earlier
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hurried descriptions. Secondly, the government anticipated
that all surveys would be performed by its own employees, but
some landholders were permitted to engage private surveyors
because of the shortage of official personnel. This left room
for abuse. Eugene Scharrer, for example, engaged a young man
whose knowledge of the profession '"'only extended to the use of
the prismatic compass to make simple plans'. When a govern-
ment officer made a test survey of one of his estates, 70,543
acres shown on the plan were found to be only 68,562 acres on
the ground. Scharrer refused to comply with the request for
fresh and accurate plans until the government offered to und-
ertake the resurvey at a lower rate of charge. The relevant
certificate was issued in 1892 and these errors were discov-
ered in 1899. Scharrer breached a condition of his certifi-
cate for seven years, but no remedial action was taken because
breaches of this nature were not anticipated when the certi-
ficates were drafted. He benefited from his own illegality by
having the land resurveyed by the government at a cost which

was below standard stipulated charges.74

(¢) Acquisition of Private Land for Public Works

One of the common conditions in certificates of claim
stipulated that "Her Majesty's government shall at all times
have the right to make roads, railroads, Tramways or canals,
for public use across any part of the ... estate, provided
that such roads, railroads, tramways or canals do not alienate
more than one-sixth of the ... estate, and that compensation

is paid for the disturbance of buildings or growing crops."
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The varying interpretations of this clause arose, once
again, from Scharrer's certificate of claim. By 1895, plans
were afoot for the construction of a railway in Nyasaland. A
considerable part of its projected path passed through Schar-
rer's land and he anticipated that his company would be given
the construction franchise. Johnston engaged an engineer in
the employ of a rival company to conduct preliminary surveys.
Scharrer refused the engineer permission to work on his land,
contending that he was entitled to do so as a holder of the
fee simple and an absolute owner. Johnston suggested that he
might invoke the condition in the certificate of claim which
entitled him to take over land not exceeding one-sixth of the
estate. When Scharrer refused to oblige, Johnston issued a
proclamation which attempted to appropriate and take over all

75 The latter then

roads made by Scharrer on his estate.
transferred his interests in the land to a new railway company
whose chairman, Lord Stanmore, appealed directly to the Mar-
quis Salisbury at the Foreign Office. It was contended that
the right of resumption in the certificate could only be ex-
ercised if the government itself intended to construct the
railway, but not when the right was to be delegated to a rival
company. Lord Stanmore further contended that the condition
did not entitle the government to appropriate private roads

. . 7
without compensation. 6

The Foreign Office responded by sending the following in-

structions to Johnston:
"I am now to state for your guidance that the ad-

ministration is not entitled to make roads etc.

over land comprised in a grant to a private com-
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pany, nor to take for the public, and still less
for the use of a private person or company, roads
made by the owner of the land at his own expense
without compensation, nor in the absence of a
law authorising such a proceeding to declare

such private roads to be public roads, without

compensation.”77

The implication of Foreign Office interference in the matter
was that the colonial administration could not exercise its
right to appropriate private land for public works where a
private person was to be entrusted with the construction. The
administration could invoke the condition only if it was pre-
pared to undertake, directly, the construction of the public
works. This, surely, was not Johnston's intention when framing
the certificate. On the other hand, he stretched the inter-
pretation of the clause by appropriating private roads without
compensation and without ensuring that the land so taken did

not exceed one-sixth of the estate.

(d) The Mining Royalty Clause

Another common condition in certificates of claim affect-
ing surface land rights stipulated that "on all minerals met-
als and precious stones obtained from the said estate, a roy-
alty of five percentum (5%) ad valorem shall be paid to Her
Majesty's Government'. This seemingly innocuous clause was in
1904 the subject of three High Court disputes commonly known
as the Mineral Rights cases. The first two cases, Augusto

Paulocci v. The Commissioner For Mines and the Crown Prosecu-

tor v. Augusto Paulocci, were disposed in one judgement.78

The third case, Crown Prosecutor v. The British Central Africa
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Company, was decided several months later, but the main facts

and judgement were as in the first two cases.79

The central issue in all three cases was whether certifi-
cates of claims generally, and the royalty clause in particu-
lar, conferred upon the holder the right to all minerals in
the land. This issue was provoked by the passage of the Brit-
ish Central Africa Mining Regulations in 1899 which empowered
the administration to control the issue of prospecting licen-
ces for minerals in the protectorate. Some areas were exclu-
ded from the effects of the regulations and these included
"lands held under certificates of claim which expressly recog-
nized the right of the holder to mines and minerals”.80 As
far as the administration was concerned, this exemption app-
lied to the 7 or so certificates which conferred only mining
rights, such as those held by the British South Africa Company
for mining in Central Angoniland, Marimba and Upper Shire dis-
tricts. Areas covered by the 48 surface land certificates in
which the above cited royalty clause apppeared were not exemp-
ted. The government therefore insisted that it should regu-
late prospecting and mining on such lands. The holders of the
certificates contended that as holders of the fee simple, they
were entitled to restrain the government from empowering third
parties to prospect on their lands without consent. They also
claimed the right to all minerals in the land, subject only to

the payment of the five per cent royalty to the government.

Judge Nunan, the former Chief Judicial Officer, held that
certificates of claim with the royalty clause did not pass to

the holder the right to all minerals, metals and oils without
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reserve. Following common law precedent, he claimed that the
right to "mines royal" (gold and silver), precious stones and
diamonds was vested in the Crown irrespective of the holder's
fee simple. Thus, prospecting licences for such properties
could be issued to third parties without the prior consent of
the certificate holder. But consent was necessary for pros-
pecting licences affecting all other precious metals, base

metals, minerals and oils.

The basis of Nunan's ruling on the reservation of ''mines
royal'" and precious stones for the Crown was the fact that
even under English law ''there was no such thing as absolute

ownership of land ... In Nyasaland, moreover, the case of

Cox v. The A.L.C. established that all land was held ''mediat-

ely or immediately" from the Crown. It could therefore em-
power its representatives to control mineral exploitation
while parting with the fee simple of the land. In so holding,
Nunan rejected the assertion of the preamble in certificates

of claim that fee simples were purchased from African chiefs.

"What then is a certificate of claim? It cannot
be a mere official recognition of a valid trans-
fer of an estate in fee simple from a native chief
or chiefs. An estate in fee simples is an entity
peculiar to English law and unlikely to be evol-
ved by Kapeni or Chinsomba or to be thought of by
the Germans, Poles, Italians or Hungarians to whom
most of the land held by the certificates of claim

in the Shire Highlands was confirmed by the Crown.”81

Nunan concluded that by submitting their claims to enquiry and
settlement by Johnston, the claimants should be deemed to have

informally surrendered their land to the Crown in anticipation
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of a regrant upon such terms and conditions as the Crown deem-
ed suitable. Fee simples, therefore, originated from the

Crown, and the certificate of claim was just a memorandum in

writing to satisfy Section 4 of the Statute of Frauds, 1677.82

Judge Nunan also attempted to distinguish the case of

83

Webb v. Wright, which appeared to contradict his judgement.

The Privy Council decided in this case that upon the transfer
of jurisdiction over Griqualand West from the Orange Free
State to the British Crown, the South African Exploration Com-
pany was entitled to retain its original land title free of
any reservations to the Crown of the right to precious stones,
gold or silver. When applied to Nyasaland, this holding im-
plied that upon the declaration of the protectorate, private
land holders should not have been compelled to accept restric-
tions in the certificate of claim which were not imposed by
chiefs in the original land grants. Nunan held that there was
no real analogy between the two situations because, first,
Roman-Dutch law prevailed in GriQualand West whereaé English
law was applicable in Nyasaland; and secondly, Griqualand West
passed from the jurisdiction of one civilized government to
another without the alteration of the system of land tenure.
But the sovereignty of the Crown in Nyasaland "introduced into

a barbarous country both English law and tenures along with

its plenum dominium and all incidents of the prerogative, ex-

cept where native law and custom are recognized in dealing
with the natives themselves ...'" Nunan reiterated his famil-
iar argument that in protectorates over uncivilized peoples

the Crown '"assumed and exercised the fullest powers to impose

limitations, restrictions and conditions upon the estates
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claimed as purchases from the chiefs”.84

The importance of the Mineral Rights cases to constitu-
tional law and land policy was such that leave was expressly
given for appeals to be lodged with the East African Court of
Appeal in Zanzibar. This was the appellate forum for British
Central Africa High Court cases at that time. The British
Central Africa Company and Paulocci appealed on the following
grounds: first, that the certificates of claim were mere con-
firmations of existing titles conveying rights to mines and
minerals and not the original sources of title to private land;
second, that although the appellants accepted certain condit-
ions with the certificates which were not imposed by the nat-
ive vendors, they were not in law compelled to accept them;
and third, that the lands in question were clearly exempted

from the operation of the Mining Regulations.

The East African Court Qf Appeal accepted these arguments
and the appeals. On the legal status of the certificate of
claim, it dismissed Nunan's surrender and regrant hypothesis
as a legal fiction which could not be supported by evidence.
The court held that the certificate was a mere voucher of a
title already vested in the holder. After the declaration of
the protectorate, "H.B.M. government, acting only as a protec-
ting power, ... wished to protect the European purchaser of
land as well as the native and so confirmed the prior titles
and the holders expressly agreed to the conditions laid down
in order to get the recognition of those titles clearly given
by the protecting power.'" The court suggested that under the

authority of Webb v. Wright, the holders could have rejected
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the conditions imposed by the Crown in the certificates, but
they chose not to do so '"as the consideration for obtaining
the recognition of their titles by the protecting powet and
not as the consideration for obtaining the real title'". The
court also dismissed Nunan's revised argument that the certi-
ficate of claim conferred no title but a moral claim to be re-
cognized by a civilized government. "If that be so'", it opi-
ned, ''there could be no surrender, and the whole framework of
[Nunan's] judgement disappears“.86 The revised argument was
based on an American case dealing with land claims after the
conquest of North American Indians.87 The Court of Appeal ob-
served that Crown rights in British Central Africa were acqui-

red by treaty and not by conquest.88

On the competence of African chiefs to understand "owner-
ship" and pass land titles unknown to customary law, the court
found as a fact that the chiefs were '"sufficiently civilized
to be able to give a good 1ega1 title to land". It referred
to the ”Protectorate treatles rev1ewed above and noted that

they contained "

ample evidence that ownership in land was re-
cognized as among the matters within the comprehension of the
chiefs and people so that white settlers might acquire a title
to it under native laws.'" The court also accepted at face
value Johnston's assertion in the preamble of every certifi-
cate of claim that the vendors were proved to be the ''sole and

only rightful owners of the 1and”.89

On the third ground of appeal, the court first of all no-
ted that the Crown's prerogative to mines royal was limited to

gold and silver and did not extend to diamonds or precious
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stones as Nunan had suggested. Secondly, it noted that the
Crown did not claim the prerogative of exercising justice over
the natives before Nunan's judgement in the High Court case of

Cox v. the A.L.C.. This was an indication that no prerogative

was claimed over mines royal. Following the dismissal of the
surrender and regrant theory and Nunan's interpretation of the
certificate of claim, it was unnecessary to decide when or
whether the prerogative was attached to land in the protector-
ate. The court concluded that "if words can be taken to mean
anything', the famous Clause 4 in certificates of claim clear-
ly recognized the right of the holder to all minerals, metals
and precious stones without any reservation, subject only to
the payment of a royalty of 5%. The court, moreover, saw no
evidence to support the argument that there were two classes
of certificates, one of which was affected by the Mining Regu-
lations but not the other. The plain words of Section 2(b)
did not support the contention that the exception contained
therein referred only to '"'some 2 or 3 certificates of one
class when we know that there aré 48 of the other class in the
country'. The court, therefore, concluded that the intention
of the section was to exempt from the mining regulations all
land disposed under certificates of claim which included the

Q
above-mentioned royalty clause.’0

The repeal and reversal of his decisions did not please
Judge Nunan. He submitted a report to Commissioner Sharpe
urging an appeal to the Judicial Committee of the Privy Coun-
cil on the ground that "if lands ... are not held of the Crown
but in virtue of grants from native chiefs, the validity of

every land transfer granted by the government before the order
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in council of 1902 [would be] open to question'. The right of
the Crown to impose various conditions in certificates of
claim would also be challenged; and the question of the valid-
ity of purchases from chiefs would in every case be open to
investigation. The judge restated his views on the nature of
protectorate rule in Nyasaland and over other uncivilized peo-

ple as expressed in Cox v. The A.L.C..91

Griffin, the Crown Prosecutor, who represented the gov--
ernment in Zanzibar, did not favour another appeal to the
Privy Council. Although he subscribed to Nunan's views on the
nature of protectorate rule in the country, he felt that an
appeal would fail on the main issue: the interpretation of the
mining royalty clause and Section 2(b) of the 1899 Mining Reg-
ulations by the Court of Appeal was, with respect to Nunan,
correct. Griffin was, however, perturbed by the finding that
fee simples came from native chiefs, and that landholders had
the option of rejecting some of the conditions stipulated in
the certifcate of‘élaiﬁ; ‘He éﬁggested that landholders should
be asked to surrender their titles in return for fresh titles
which would confer upon them the right to all minerals inclu-
ding mines royal and precious stones, but subject to any other

. . , . 92
restrictions and conditions contained in the certificates.

Upon receipt of the judgements and subsequent reports,
the Colonial Office sought legal advice on whether or not to
authorise an appeal to the Privy Council as Nunan had sugges-
ted. The minutes and opinions tendered criticized aspects of
both the first instance and appeal court decisions. It was

accepted that Nunan's formulation of the surrender and regrant
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hypothesis was a legal fiction. Upon the declaration of a
protectorate, the Crown did not assume the position of the
true and original grantor of land titles. All land claimants
obtained their titles from African chiefs; the Crown merely
sought to protect the Africans against fraud, and to confirm
and bring the claims onto a regular record. On the other
hand, the conclusion of the Court of Appeal that claimants
could have objected to some of the conditions in the certifi-

cates of claim, had they so wished, was also untenable.

"Certificates of Claim', the law officer remarked, '"were
issued under the authority of the British Government as the
sovereign power which assumed the right of conferring or dis-
allowing claims to land, and we do not think that the condit-
ions imposed in those certificates could be questioned in any

93 The officers also advised that the gov-

municipal court".
ernment assumed the right of regulating the titles to mines of
gold as much as any other real property, but there was no
"sufficient foundation for the theory that these mines were
vested in the Crown as subjects of property'. As regarded the
mining royalty claims in the certificates of claim, Griffin's
view that it clearly vested in the holder the right to all
minerals and precious stones including gold and silver was en-
dorsed. The only reservation for the Crown was the royalty.
It was therefore inadvisable to refer the case to the Privy
Council although it would have been desirable, on a different

occasion, to refer to it questions on the status of a protect-

orate and property in land.
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Following the legal advice tendered, the Colonial Office
declined to take up Nunan's request for an appeal. As the law
stood, therefore, the East African Court of Appeal conclusive-
ly established that European settlers acquired fee simples
directly from African chiefs, the certificates of claim being
a mere confirmation or regularisation of the transactions.
This was arguably an erroneous decision. As suggested in
Chapter II, the description adopted by the courts of an Afri-
can chief as the ''sole owner of land'" capable of alienating it
in fee simple was incompatible with customary land law. Nun-
an's weighty argument that the Africans could not have passed
fee simples because they knew not of such rights was too cas-
ually dismissed in the East African Court of Appeal and in the
minutes and opinions of the legal advisers to the Colonial
Office. The certificate of claim was more than a mere confir-
mation of fee simples granted by African chiefs; it was the
source of such rights, as it was of conditions like the 5%
Crown royalty on mineral exploitation which was not imposed by

the alleged vendors of the land.

Nunan's surrender and regrant hypothesis may have been
fictitious, but it was an ingenious and intelligent attempt to
provide a legal explanation for the mess created by Johnston's
land settlement. Nunan, however, marred the quality of his
arguments by insisting that British Central Africa was a
"chief-less'" society, hence the justification for the Crown's
assumption of proprietary rights which were incompatible with

the orthodox theory of protectorate rule. As in Cox v. A.L.C.,

Nunan was overly concerned with the pre-emption of possible

legal challenges to the Crown's assumption of wide powers in
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land administration. The legal officers correctly observed
that municipal courts were unlikely to entertain such a chal-
lenge. It should be noted, however, that the Act of State
doctrine which later developed to preclude suits of this nat-
ure was probably not yet firmly established in this area of
the law when Nunan was making his pronouncements. His fears

were therefore not entirely unfounded.

The second point of law established by the East African
Court of Appeal was that holders of land certificates with the
mining royalty clause were entitled to all minerals, metals
and precious stones under the land. This was an extremely
unfortunate conclusion in the context of responsibility for
mining development. It implied that subject to the 5% royalty
the government was not entitled to interfere with the prospec-
ting and exploitation of minerals on private land. It was in
the best interest of the country that prospecting licences
should be issued to any person with the means. This was the
underlying reason behind Nunan's attempt to read Crown pre-
rogatives into the certificates of claim. The practical eff-
ect of the Court appeal decision was to entrust prospecting to
half-solvent and buccaneering settlers who pioneered land ac-
quisition in the protectorate. If the interpretation of the
mining royalty clause by the court and the legal advisers to
the Colonial Office was correct, it is further proof of John-
ston's lack of foresight in the framing of certificates of

claim.

- 142 -



(e) The Non-Disturbance Clause

One of Johnston's policy objectives in the settlement of
European land claims was to ensure that existing African land
rights were sufficiently safeguarded. He contrived to achieve
this through a condition in certificates of claim commonly
termed ''the non-disturbance clause'. There was no standard
format for this clause, but the following was the typical wor-

ding:

"That no native village or plantation existing at
the time of this certificate on the estate shall
be disturbed or removed without the consent in
writing of Her Majesty's Commissioner and Consul-
General, but when such consent shall have been
given, the sites of such villages or plantations
on the said estate shall revert to the proprietor
of the said estate. No natives can make other
and new villages or plantations on the said est-

ate without the prior consent of the proprietor."

This clause was not included in all'the certificates iésﬁed.

It was generally assumed that its absence implied that there

were no existing villages or plantations requiring protection
at the time of the land alienation. This was later disproved
by the certificate issued to the Blantyre Mission, which omit-
ted the clause although it was known that there were existing
villages and plantations on the alienated land. Johnston and
his assistants were not as thorough in their investigation of

land claims as his reports suggested.94

As with the other clauses of the certificate of claim, no

particular care was exercised in the framing of the non-dist-
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urbance clause. It contained several ambiguities which even-
tually rendered illusory the protection it purported to offer.
This conclusion can be drawn from a review of the High Court

case of Supervisor of Native Affairs v. Blantyre and East Af-
95

rica Company Limited. The case originated from an agreement

concluded in September 1902 between the manager of Blantyre
and East Africa Company and several headmen representing res-
idents on the estate of the company in Thyolo district. The
headmen agreed to occupy their villages and gardens as tenants
of the Company; to renounce any claims which they may have had
under the non-disturbance clause of the original certificate
of claim in consideration of the fact that they had been all-
owed "to change their villages and gardens and to enjoy vari-
ous privileges as tenants'"; and to give two months' labour if
called upon during the rainy season, or at any other time as
may be required, in lieu of rent. The villagers further ag-
reed not to cut timber from stream banks or reserved places,
receive new settlers, or shift village sites and gardens with-
out the consent of the company. The company on its part ag-
reed to pay tax for villagers who provided labour for the re-
quired two months, so long as the rate remained at three shil-
lings per annum, and to pay the workers a salary for the sec-
ond month of labour. Any villager who decided to work for any
other employer remained responsible for his own taxes in addi-
tion to the payment of rent. The company also guaranteed the
villagers peaceful and undisturbed possession of their houses,
villages and gardens during the currency of the agreement.

But it reserved the right to serve eviction notices through
the District Collector in the event of a breach caused by the

Africans. The entire agreement could be terminated by either
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party upon giving a five-month notice in April of any year.

In 1903, Casson, the Supervisor of Native Affairs, peti-
tioned the High Court for a repeal of the agreement on three
grounds. First, he argued that it contravened the existing
Registration of Documents Regulations because it was not reg-
istered and filed in the deeds registry. It was, secondly,
inequitable and illegal inasmuch as it contravened the non-
disturbance clause of a certificate of claim issued to the
company on llth August 1893. Finally, Casson contended that
the headmen were not legally capable of entering into such an
agreement which involved the disposition of freehold rights

belonging to a tribe or portions of it.

The first and third grounds of the petition were summar-
ily disposed. On the first ground, Nunan J. held that the
Registration Regulations did not apply to documents affecting
land occupied by Africans under non-disturbance clauses or
otherwise under customary law. It applied only to the land
privately held under certificates of claim. On the third
ground, the judge decided that the headmen, acting with the
consent of their people, had the capacity to enter into agree-
ments disposing the freehold rights of the community. But

after the decision of Cox v. A.L.C., such agreements were no

longer valid without the consent of the Commissioner who was
the supreme controller of African lands in the protectorate.
The collector of Thyolo district witnessed the attestation of
the agreement in question, but he refrained from expressing
any approval on behalf of the Commissioner. Since no written

consent was formally obtained from the Commissioner, the ag-
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reement could be set aside on this ground.

The High Court also held that the agreement could be set
aside on the second ground of the petition because it was ex-

ceedingly unfair and one-sided.

"The natives in return for a past consideration,
the fact that they have been allowed to change
their gardens at some date not mentioned, sur-
render a freehold or claim of freehold and re-
ceive a tenancy at will with the super-added
condition that if they do not work for the land-
owner ... for two months (1) for their tax (2)
for pay, during the rainy season (a period at
which their labour is particularly valuable to
themselves as it includes two out of the three
months of their own hoeing time) they are bound
to pay 6 /- for their holdings." .

Nunan J. observed that an acre of a fee simple could at the
time be purchased for half a crown. 1If the area of a native
garden was estimated at two acres, the agreement would bring
the company a payment equivalent to 120 per cent of the pur-
chase price of the fee simple. The Africans, on the other
hand, would have no security of tenure, would be liable to
eviction at five months' notice and would not be entitled to
take fresh ground for gardens without permission. The judge
concluded that this was not what British protection brought to
the Central African native. The terms and conditions were
neither fair nor reasonable and the court was ''perfectly con-
fident" that the Commissioner would have withheld his approval

had he been consulted.
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The judgement of the court on the second ground of the
petition was intended to be a general indictment against the
practice called Thangata of which the agreement in question
was a typical example. Thangata in Chichewa literally means
assistance. Under a common local custom, villagers. often ass-

97 "In

isted their chief in the cultivation of his gardens.
the same way', the European settlers claimed, ''squatters on
private estates settled on the distinct understanding that
they would work for or help the owner, but the difference was

98 . ,
This was an unconvin-

that they were paid for their work."
cing bastardization of the custom. Villagers traditionally
rendered assistance or presented tributes to their chiefs, not
under the threat of loss of land rights but as a voluntary

mark of respect for local political leadership.99

Thangata was a coercive landlord/tenant-cum-employer/
employee relationship which did not stem from the respect or
esteem in which the European settler was held. It was an in-
tensely disliked arrangemenﬁ which was initially abetted by
the colonial hut tax system under which employers of labour
were used as collectors and Africans received tax rebates for

working for a European estate.100

Even more important, Thang-
ata was often demanded from squatters as well as lawful mem-
bers of the villages surrounded by private estates. This att-
racted the attention of the judiciary as a contravention of

the non-disturbance clause. Judge Nunan endeavoured to inter-

pret this clause by posing the following questions:

"(l1) To whom were the rights secured by the
certificates of claim? To the tribe, to

the village community, or to the indiv-

idual native?
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"(2) What was the nature and extent of the

rights so secured?

(3) How are the persons or bodies in whom
the rights inhere to be ascertained,
and upon whom [does] the onus of proof

lie?"

Proposed answers to these questions revealed the extent of the
ambiguities in the non-disturbance clause which were exploited

by the European settlers.

In his answer to the first question, Nunan observed that
the original treaties by which land was alienated 'were made
in nearly every case with tribes or portions of tribes repre-
sented by their chiefs and by the headmen of villages'". As in
all his judgements so far reviewed, Nunan claimed that the
power of chiefs was 'shattered beyond the possibility of res-
toration'" by colonial rule and European settlements. He also
claimed that tribal divisions ceased to exist and, when land
claims were confirmed by certificates of claim, "provision was
made for villages only, not for tribes or portions of tribes,
nor yet for individuals'. The village being the political and
social unit which the administration had to deal with on the
fall of the tribe, it was recognized in the non-disturbance
clause. The judge further observed that individual ownership
of land in the village was not insisted upon, but land was not
necessarily tilled in common. Village land could be partit-
ioned in lots, but an individual had no right to alienate the
"freehold or right of ownership'" which was vested in the comm-

102

unity as a whole. It is not necessary to repeat here the

comments made elsewhere in the study on analyses of customary
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land law and on the social and political control of land by

chiefs or tribes.103

It should be noted, however, that Judge
Nunan failed to comment on the apparent contradiction between
his analysis and the assertion in the preamble of every cert-

ificate of claim that the chief was 'the sole and rightful

owner' of the land disposed.

Nunan's answer to the second question was that the certi-
ficate of claim conferred upon the European holder an estate
in fee simple over the land specified, but it did not confer
upon the Africans a similar estate over the villages and plan-

tations reserved by the non-disturbance clause. He remarked:

"If there was such an idea, I can find no trace
of it. It would have been more than the natives
required, and the value of which they would have
failed to realise. But the intention of the
Crown was to reserve to villagers a freehold
right as a community to the said villages and
plantations ... without the possibility of dis-
turbance or removal except with the consent of

the Commissioner J'IOA

The Judge did not elaborate on this perplexing distinction be-
tween the '"fee simple' for the Europeans and "freehold rights"
for the Africans. He was perhaps simply misusing the English
property concept of a freehold to describe customary land
rights which subsisted in the protected villages and planta-
tions. According to Johnston, the effect of the non-disturb-
ance clause was to exclude the villages and plantations from
the land sold to the Europeans, and to retain them in the ;

105

hands of the natives to whom they belonged. The implica-

tion, therefore, was that customary law continued to apply to
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the retained land.

European settlers did not respect the view that the non-
disturbance clause excluded African villages and plantations
from their purchases. As far as they were concerned, the
clause '"simply meant that natives originally on the land at
the time of the purchase were not to be disturbed (except by
government permission), as in the natural course of events
they would move and leave the land when they had exhausted its

n 106 The land would then revert to the certificate

fertility.
holder. This interpretation stemmed from a deliberate miscon-
ception of customary land tenure as a "usufruct" of the land
which has been questioned in Chapter II. The settlers alleged,
incorrectly, that they had replaced the chief as the dominus
to whom the land was returnable after a period of use. Ano-
ther questionable aspect of this interpretation was the suppo-
sition that all Africans had to change village sites and gar-
dens in the natural course of events. Evidence presented to
the 1928 North Nyasa Nature Resefvés Commission revealed, on
the contrary, that some Ngonde villages were still on the same

site more than thirty years after the land settlement.lo7

Notwithstanding the wrong premises, the interpretation of
the clause by the settlers was borne out by the plain meaning
of the words employed in the drafting. It should be recalled
that if the disturbance of the Africans was duly approved and

carried out, the clause stated: "... the sites of such vill-

ages or plantations on the said estate shall revert to the

1"

proprietor of the said estate ... This was a poor choice of

words if the intention was permanently to exclude the villages
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from the alienated land. As a result of the poor draftsman-
ship, the so-called '"freehold rights" of the Africans were in
effect a mere encumbrance on the settlers' land. A missionary
succinctly summarised the situation by referring to the Bibli-
cal incident in which the kinsmen of Elimelech were prevented by
Boaz from purchasing an inheritance (of land) without the en-
cumbrance of Ruth, the widowed daughter-in-law of the dead man

Elimelech.108

European settlers and Judge Nunan also held different
views on the extent of the rights secured by the non-disturb-
ance clause. The settlers regarded villages and plantations
as land actually occupied or tilled at the time of the aliena-
tion. This excluded vacant land or fallows. If gardens were
shifted in accordance with the prevalent practice of shifting
cultivation, the Africans were deemed to have forfeited the
protection of the clause, and every villager became a tenant
at will on whom rental obligations could be imposed. This in-
terpretatibn was refuted by Judge Nunan. He contended that
the intention of the clause was to provide villagers with a
"sufficiency of land to obviate the necessity of migration and
to allow a proper rotation of gardens and a proper fallow per-
iod for the soil according to the native system of cultivation
or absence of system'. From the evidence adduced in court, he
concluded that 6 acres per hut was sufficient for each orig-
inal village. He suggested the addition of 2 more acres per
hut to cover for increases in the population. He also sugges-
ted that any village of not less than ten huts did not deserve

protection.109
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The interpretation adopted by the European settlers was
clearly at variance with the structure of villages under cust-
omary conditions. But Nunan marred his otherwise correct in-
terpretation with the arbitrary size limitation of 8 acres per
hut. There were no surveys or statistics of villages in the
protectorate to support the estimation. But assuming that
the evidence accepted by the judge was fairly accurate, the
effect of the limitation would have been to condemn the Afri-
cans, forever, to cramped living conditions and subsistence
agriculture. It did not occur to the judge that the ideal
solution to this ambiguity in the non-disturbance clause would
have been to redefine and reduce the ample claims of the sett-
lers who did not require so much land for their agricultural

pursuits.

According to Judge Nunan, the third question on the iden-
tity of persons or communities entitled to the protection of
the non-disturbance clause was the most difficult to answer.
Some of the original village communities had moved to distant
sites. The other villages had expanded beyond their original
limits and had admitted strangers or new arrivals. An import-
ant factor in the expansion of the villages was matrilocal or
uxorilocal residence practised by the matrilineal groups liv-
ing in the protected areas. The drafting of the non-disturb-
ance clause failed to take into account these factors. From
1900 onwards the problem was exacerbated by Lomwe migrations
from Mozambique into the Shire Highlands area where most Euro-
peans acquired their holdings. Some of the immigrants were
deliberately settled on private estates to provide Thangata

labour. Those who were settled within the protected villages
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were also regarded as squatters and excluded from the protec-
tion of the non-disturbance clause. Because of the difficulty
in isolating the immigrants from the indigenous protected Afri-
cans, some landholders simply regarded every villager as a
squatter on whom Thangata obligations could be imposed. Judge
Nunan ruled that this was illegal. All indigenous Africans
were entitled to protection from Thangata under the non-dist-
urbance clause. If the landholders encouraged, induced or
tolerated the shifting of villages and gardens, the doctrine

of estoppel in pais would prevent them from claiming that the

Africans had lost their protection. The judge then ruled that
the onus was on the landholder to show that Africans on the

estate were indigenous and protected or immigrants liable to

Thangata.

After interpreting the non-disturbance clause generally
in favour of the Africans and against Thangata, Nunan conclu-

ded his judgement with the following remark:

"It appears to me that the interests of the nat-
ive will be best served by a new arrangement by
which, without distinction between old occupiers
and new settlers, he engages to pay a moderate
rent, say three shillings per annum, commutable
in case he works for one month during the three
months of the rainy season for pay in return for
a fixity of tenure and for a grant of an allow-
ance of land sufficient to prevent frequent mig-
ration to the village to which he at present be-
longs, or to which he chooses to attach himself.
The consideration to the original native will be
the complete recognition and definition of his

privileges without further form of 1aw.”110
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This recommendation was based on a conviction that the sifting
of indigenous Africans from unprotected new arrivals by Euro-
peans would be an extremely difficult process. The judge en-

1"

visaged "an incalculable depreciation of property and a vast

amount of trouble and heart-burning, as well a complete unset-

tling of the native mind in the Shire Highlands”.111

The recommendation amounted to a suggestion that, because
of the inadequacies of the certificate of claim and the non-
disturbance clause, Africans on private estates should surren-
der their protected residency in return for a defined and wat-
ered-down version of Thangata. This would not have served the
interests of the indigenous Africans who, in their opposition
to Thangata in any form, were already questioning and repudia-
ting the land transactions by which European settlers obtained
their 'fee simples'. African interests would have been better
served had the judge ruled that since the non-disturbance
clause referred to spatial features - villages and plantations
- but not the occupants, all African residents, whether new or
indigenous, were entitled to protection from Thangata and to
non-disturbance, so long as they lived within the protected

villages.112

This argument never featured in the judgement,
probably because it proposed a solution which would have dras-
tically curtailed cheap labour supplies for the European est-
ates. Nunan's recommendation was primarily intended to pre-
serve the labour supplies ensured by the system of Thangata.
This pandering to the needs of European agriculture has been
singled out as a major weakness of the judgement. It has been

contended that the recommendation prejudged any attempts to

settle the problem on the basis of the rights of the parties
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as defined by the certificate of claim, and paved the way for
further erosion of African land rights. It perpetuated the
mischief which the Supervisor of Native Affairs sought to pre-

Vent.113

Although the judgement was less than perfect and preser-
ved Europeans' interests, Nunan must not be too harshly crit-
icised with the advantage of hindsight. It should not be for-
gotten that erosion of African land rights did not begin with
the judgement, but with Johnston's less than thorough invest-
igation of land claims and inept drafting of the certificate
of claim. This section has attempted to show that the certi-
ficate of claim was not an ideal basis for defining African
land rights, or the rights of the settlers and the colonial
administration. Almost all the principal clauses engendered
controversy and conflict between the administrations and the

settlers, or between the settlers and the Africans.

An ideal and equitable legal solution to all the con-
flicts and controversies would have entailed a re-examination
of the entire land settlement, and this the courts were nei-
ther willing nor equipped to undertake. Law and the judiciary
were ultimately subservient to those who wielded economic and
political power. Africans did not wield such power in the
formative years of protectorate rule. It was therefore unrea-
listic to expect a legal solution to the problem of Thangata
which would have preserved most of their land rights. It will
be seen in Chapter IV that such a solution was only contrived
towards the end of colonial rule, when Africans assumed the

reins of economic and political power.114
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3 Conclusjion

This chapter has attempted to show that a ''dual" land
structure consisting of Crown lands and private land was crea-
ted after the proclamation of a British Protectorate over Ny-
asaland in 1891. Crown land encompassed 85% of the country's
land surface, estimated to be 25,161,924 acres.115 Private
land covered the other 15%. An important phenomenon in the
creation of these two land categories was the subsumption of
African land rights. African lands which were not acquired by
European settlers were converted en masse into Crown Lands.
The majority of the Africans continued to occupy the lands
under various customary laws, but only as tenants-at-will of
the Crown. Those who found themselves resident on private
land were similarly deemed to be tenants of the estate holder
and subjected to Thangata labour tenancies. African chiefs
were deemed to have transferred land to the Crown through
various treaties, agreements and concessions. But a review of
these documents has suggested that the Crown as a protecting
power claimed more land rights than were actually granted by
the chiefs and headmen. This was also the case with the crea-
tion of private land. African chiefs were deemed to have sold
""fee simples' to European settlers irrespective of the fact

that these were alien conceptions.

There are several historical explanations for this sub-
sumption and subordination of African land rights and inter-
ests to the Crown and the European settlers. The most widely

accepted explanation can be termed the 'revenue thesis'. It
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has been convincingly demonstrated that lack of revenue and
the parsimony of the British treasury compelled the protect-
orate administration to pursue land and labour policies which
could generate much-needed revenue.116 Thus, Johnston was
compelled to appropriate African land for the Crown in order
to provide the administration with possible income from land
sales or leases to European settlers. Johnston, like most
colonialists of his day, was inwardly convinced that an infu-
sion of settler enterprise was the key to agricultural devel-
opment in the protectorate. Thus, notwithstanding several
pronouncements to the contrary, the paramountcy of settler in-

117 It

terests was an underlying element in his land policies.
has also been shown that the settlers capitalized on their
privileged position and organised powerful pressure-groups
which the protectorate administration was wary to antagon-

.118 Thus, Johnston and his successors were compelled to

ize
deal favourably with the European settlers, at the expense of

the Africans, in order to avoid local political conflicts.

Some of these historical explanations have the incidental
effect of deflecting criticism away from Johnston's personal
conduct in the land settlement. Some accounts have indeed de-
picted him as a very able administrator whose land settlement

119 This account has attempted

was on the whole satisfactory.
to correct such impressions by exposing legal and policy con-
flicts and contradictions on almost every important aspect of
the settlement. The controversies which emerged soon after
the settlement were such that, despite the many extraneous

problems encountered in the exercise, Johnston cannot escape

censure for lack of foresight and disregard for legality and
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consistency. Johnston's superiors at the Foreign Office can
also be criticised for failing to check some of the glaring
inconsistencies. But it should be noted that Foreign Office
approval was often sought and obtained for what was already a

fait accompli on the ground. Sheer distance between the pro-

tectorate and the metropolitan, coupled with Foreign Office
preoccupation with other more important dependencies, made
close supervision of land settlement in Nyasaland impossible.
The metropolitan country also explicitly or tacitly supported
local land arrangements which were likely to generate local
revenue. It further encouraged Crown assumption of control
over African land as a way of strengthening the hand of the
government. Finally, the metropolitan country also believed
that European settlers were crucial for the development of the

protectorate.

The subsumption of African land rights was easily toler-
able in this political economy. Law was in fact evolved to
pre-empt any legal challenges which the Africans themselves
might have contemplated. It covered and protected arbitrary
and autocratic tendencies of the omnipotent colonial adminis-
trators instead of assisting in the preservation of the rights
of the weaker and less dominant sector of the society. This
was an inauspicious introduction of the '"Rule of Law'" to the
protectorate.120 The question for subsequent chapters is whe-
ther this negative role of law or its otherwise marginal uti-

lity in the administration of agrarian change continued for

the rest of the colonial period.
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This was done under the Africa Order in Council, 1889.
The declaration appeared in the London Gazette on Friday,
15th May 1891.

F.0. 84/2197, Johnston to F.0., 13th October 1892.
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F.0. 403/185, Despatch No. 286, Johnston to F.0., 18th

October 1893, enclosure no. 2.
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and [?gree] to observe the following conditions:-
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2nd That we solemnly pledge ourselves and our people to
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ment or Her representative for our guidance and gov-
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See Hanna, op. cit. p. 238, and generally R.H. Palmer,
"Johnston and Jameson: a comparative study in the Impos-
ition of Colonial Rule" in B. Pachai (ed.), The Early
History of Malawi, Longman, 1972, pp. 293-320.
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Pachai, op. cit. p. 41; Wanda, Colonialism, Nationalism

and Tradition, Ch. 18; and Krishnamurthy, Land and Labour
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See F.0. 403/174, Messr.s Emmanuel and Simmons to the
Marquis of Salisbury, l4th May 1892; and F.0. 403/198,
Rev. H. Waller to F.0., 10th September 1894 and F.O. to
H. Waller, 20th September 1894.

See F.0. 2/88, Johnston to F.0., No. 64, 30th May 1895,
enclosing a land claim which alleged that African chiefs
in Mulanje assigned land in '"full and common socage' to
Henry Brown. The document was proved to be a fake, and

the claim was renounced.
Johnston, op. c¢cit., p. 113.

SI/1519A/28, Folio 222, District Commissioner, Kalonga,
Observations on the Report of the North Nyasa Native Re-
serves Commission, 4th February 1930; and Folio 30, Gov-
ernor Thomas to C.0., 29th November 1930.

See Note 29 above, and cf. F.0. 2/54, Johnston to F.O.,
5th January 1893, in which Johnston preferred to recog-
nize the political authority of Makololo chiefs in the
Lower Shire instead of the indigenous Mang'anja. The
Makololo were correctly recognized because they were the
de facto rulers after the defeat of the indigenous Mang'-
anja chiefs. Customary law recognized the establishment
of political control over land through conquest. But the
problem was that Johnston was unwilling to apply this
principle consistently to all chiefs, especially if they

were hostile to colonial overtures.
Johnston, op. cit. p. 113.

F.0. 403/185, Johnston to F.0., l4th October 1893.
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See Note 62 above, and F.O. 84/2197, Johnston to F.O.,
13th October 1892,

Ibid.

See F.0. 2/54, Johnston to F.0., 26th August 1893. This
despatch shows that the claims of A.C. Simpson were fav-
ourably considered because he once assisted in the trans-
lation of the Protectorate treaties signed by African
chiefs. Another curious example of leniency concerned
John Moir, the dismissed manager of the African Lakes
Corporation. He was sold or leased land at extremely low
values, simply because he was one of the pioneering sett-
lers in the protectorate. See F.0. 2/66, Johnston to
F.0., Despatch No. 30, 26th March 1894.

Johnston, loc. cit.

See F.0. 84/2115, Buchanan to F.0., 2nd February 1891,
enclosing details of Scharer's land purchases which ran-
ged from 12 to 40 miles in width and over 100 miles in
length.

See Note 74 below.

For details of Scharer's certificate of claim and the
controversies on the survey condition, see F.O0. 2/89,
Johnston to F.0., Despatch No. 86 and enclosures, 12th
July 1895; F.0. 2/306, Sharpe to F.0., Despatch No. 61,
8th February 1900; F.0. 2/304, F.0. to Sharpe, Despatch
No. 52, 3rd May 1900; and F.O. 403/198, C.0. to F.O.,
15th October 1894.

F.0. 2/88, Johnston to F.0., Despatch No. 72, 7th June
1895.

F.0. 403/299, Lord Stanmore to the Marquis of Salisbury,
Despatch No. 32 plus enclosures, January 1896.

F.0. 2/105, F.0. to Johnston, 27th May 1896.
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The judgement was delivered on 2nd February 1904 and re-
ported in the British Central Africa Gazette on 20th Feb-
ruary 1904.

Judgement delivered on 13th October 1904 and reported in
the British Central Africa Gazette on 31st October 1904.

Section 2(b) of the Mining Regulations in F.0. 2/207, F.O.
to Sharpe, Despatch No. 14, 26th June 1898.

Note 78 above.

29 Charles II, c.3.

(1882-83) 8 Appeal Cases, 318.
See Note 79 above.

Civil Appeals No.s 7 and 8 of 1904, H.B.M. Court of App-
eal for East Africa, in C.0. 525/11, 1lst April 1905.

See Ibid., pp. 45-46, for all the quotations in this par-
agraph.

Johnson v. McIntosh, 8 Wheaton S.C. Rep. 21 U.S. 543.

Notes 31 and 32 above show that this was not entirely co-
rrect. Crown rights in land were acquired from Mkanda,

Mitochi and Mpenzeni after punitive expeditions.

For quotations in this paragraph, see p. 47 of the judge-
ment as cited in Note 85 above.

Ibid., pp. 48-50.
C.0. 525/7, Nunan to Commissioner Sharpe, 31lst March 1905,

enclosure No. 2 in Despatch No. 102, Sharpe to C.0., 3lst
March 1905.

- 167 -



92 C.0. 525/7, Griffin to Sharpe, 4th April 1905, enclosure
1 in Despatch No. 114, dated 5th April 1905.

93 C.0. 525/10, R.B. Finley and E. Carson, Law Officers, to
A. Littleton, 15th August 1905. See also C.0. 525/11,
C.A. Harris to H.B. Cox, minute dated 26th May 1905.

94 See the evidence of Rev. Alexander to the Select Commit-
tee of the LEGCO on Agricultural Development, File SI/
41111/33, Minutes of meeting held on 11lth January 1934;
Folio 44, Minutes of the 5th Meeting held on 7th February
1934; and Folio 167, C.0. to Governor Kittermaster, 27th
April 1936.

95 Judgement dated 28th April 1903, published in the British
Central Africa Gazette Supplement dated 30th April 1903.

96 Ibid., p. 6.
97 Kandawire, op. cit., pp. 10-14 and, generally, Ch. 1.

98 H.S. Hynde and others, Memorandum on private Estates in

Nyasaland, 1924, File SI/1330/25, p. 4
99 See Chapter II.

100 For details on the early Hut Tax system, see F.0. 2/55,
F.0. to Johnston, 16th December 1895; F.0. 2/65, F.0. to
Johnston, lst April 1894; F.0. 2/307, Despatch No. 142,
19th May 1900, Report on Trade and General Conditions of

the British Central Africa Protectorate from lst April
1899 to 31st March 1900; F.O0. 2/470, Despatch No. 160,
Sharpe to the Marquis of Lansdowne, 8th July 1901; and
F.0. 2/468, The Marquis of Lansdowne to Col. Manning, lst

January 1901,
101 See Note 95 above, p. 6.

102 1Ibid. for all quotations in this paragraph.
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See Chapter II and Part 1 of this chapter.

See Note 95 above, p. 7.

F.0. 403/185, Johnston to F.0., l4th October 1893, Ch. V;
F.0. 2/66, Johnston to F.0., Despatch No. 31, Report of
the First Three Years of Administration of British Cen-
tral Africa, 31st March 1894; and Johnston, British Cen-
tral Africa, p. 113.

Hynde and others, op. cit., p. 6.
File S1/1519%/28, Folio 156, p. 3.

Note 95 above, p. 4, quoting The Blantyre Mission Paper,
Life and Work, for January 1893.

See Note 104 above.
Ibid., p. 8.

Ibid.

‘This argument was first raised by Messr.s Partridge and

Kaye-Nicol in their evidence to the Select Committee of
LEGCO on Agricultural Development, Folio 11, File SI/AllI/
33,

Wanda, op. cit., p. 85.

See Ghai and McAuslan, op. cit. p. 124, for a similar con-

clusion on Kenyan agrarian administration.
Pachai, op. cit. p. 48, and Note 53 above.
Krishnamurthy, passim.

Palmer, op. cit., p. 312.
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S. Myambo, The Shire Highlands Plantations a3,

passim.

See Hanna, op. cit., pp. 229-238, especially p. 238,
where he concluded that Livingstone would have approved
the main lines of Johnston's policy. Hanna also conclu-
des that Sir Percy Anderson was not exaggerating when he
claimed that the land question was placed on a just and
sound basis. Another ‘account which praises Johnston's
general conduct in administration is C.A. Baker, John-
ston's Administration 1891-1897, Department of Antiquit+

ies, Publication No. 9, February 1971, Chapters 7 and 8.
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IV COLONIAL LAND LEGISLATION AND AGRARIAN CHANGE

After the creation of the categories of Private and Crown
Lands as described in the previous chapter, the colonial admi-
nistration began to pass legislation aimed at controlling the
holding and use of the land. This chapter will attempt to
summarize the major themes of legislation passed during the
entire colonial period. It will also consider the manner in
which the statutes promoted or demoted the conflicting inter-
ests of the European settlers, Africans and the administration

in the agricultural economy.

It will become apparent that the thrust of colonial land
legislation was dictated by the manner in which Harry Johnston
concluded the original land settlement. First, there was the
allocation of large tracts of land in fee simple to the Euro-
pean settlers in contravention of customary land law and with-
out sufficient regard to the protection of the interests of
the Africans. To what extent did statutory law mitigate or
aggravate the subversion of African land rights by the Europ-
ean settlers, and how did the Africans react? What controls
did the government evolve to ensure the development or proper
use of the fee simples? Secondly, Johnston transferred to the
Crown large areas of vacant or occupied African lands. How
was the disposal and subsequent occupation of the vacant areas
controlled, and how was the use of the areas already under oc-

cupation regulated?
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1 Control of Thangata on Private Land

The recurring theme in colonial legislation on private
land was the issue of Thangata. It should be recalled that
this was a practice by which some European settlers demanded
labour services in lieu of rent from Africans resident in vil-
lages surrounded by private land. Judge Nunan ruled in 1903
that this was an infringement of the non-disturbance clause in
title deeds for private land insofar as labour services were
demanded from indigenous Africans.l But he also suggested
that a simple declaration of the legal position was unsatis-
factory to both European settlers and Africans. A commission
of enquiry presided over by the judge was constituted to in-
vestigate and to recommend acceptable solutions to the prob-

lem.2

(a) Report of the Land Commission, 19033

vThevCoﬁmiséioﬁ tdok bﬁly é féw‘wééks to produce a report.
Evidence was taken from some of the principal landholders in
the Shire Highlands, but the core of the report relied on the
findings of the High Court in the 1903 case. It was recommen-
ded that all landholders with estates of 800 acres or more
should set aside one-tenth of undeveloped land on which native
locations could be established. The locations would then be
subdivided into 8-acre plots leased to each family headed by a
male tax-paying member at a rent of 4/- per annum payable to
the estate holder. The suggested minimum size for a native
location was 80 acres for an 800 acre estate and a conglomera-
tion of ten families or huts belonging to families headed by a

tax-paying male member.



The idea of native locations was borrowed from the Glen
Grey Act 1894 of South Africa, but two local factors influen-
ced the nature of the recommendations. The first was a belief
that it was no longer possible to distinguish between Africans
who were entitled to non-disturbance or rent-free residence
under the Certificates of Claim, from those who were not. The
second was a defeatist and pacifist assumption that estate
holders would not accept any proposition which attempted to
loosen their control over cheap and abundant labour supplies
ensured by Thangata. Thus, all Africans were to become rent-
paying tenants in locations accessible to the European estates,
and under conditions which did not prevent the estate holder
from demanding labour services in lieu of rent. The recommen-
dations of the Commission did not amount to an abolition of

Thangata; it was simply made slightly less pernicious.

Estate holders were not impressed by the fact that the
report ultimately promoted their interests. The recommendat-
ion that one-tenth of undeveloped land should be set aside for
native locations was described as ''an enormous sacrifice of
land" which extended to all Africans rights belonging to
about 20 per cent of the population. They submitted alterna-
tive proposals suggesting the allocation of smaller family
plots to this 20 per cent, at a rent which could be commuted
by provision of labour services. As for the other 80 per cent
of the population, the alternative proposals amounted to a
suggestion that settlers should be able to enforce Thangaté
obligations without restrictions or regulations on the amount

of subsistence land offered to the Africans.4
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The alternative proposals were unacceptable to Acting
Commissioner Pearce because they were based on a distortion of
the land tenure situation in the Shire Highlands. It was
clear that a reservation of one-tenth of undeveloped land was
not a great sacrifice to most of the landholders. Large esta-
tes were as yet undeveloped and retained for speculation on
the land market. The ease with which African chiefs could id-
entify the protected 20 per cent of the population was also
exaggerated by the settlers. Some of the immigrants were al-
ready integrated and indistinguishable membersvof the original
communities. The figure of 20 per cent was in any case a
rough estimation. The settlers further claimed that Africans
settled on private estates because they were generally satis-
fied with Thangata: for if they were not, they could easily
move to Crown lands. It was assumed that large areas of Crown
Land, more than half the entire Shire Highlands province, were

available for the resettlement of the Africans. This was in-

correct. Crown lands in the districts most affected by Thang-

ata were already closely settled, and the remaining areas were
not necessarily suitable for habitation. Africans did not
choose to remain on private estates under the onerous labour
tenancies; suitable areas for resettlement elsewhere were not

readily available.5

The report of the Land Commission was translated into the
Native Locations Ordinance 1904,6 in spite of settler opposit-
ion; but the government lacked the political will to put it
into operation. It remained on the statute books until it was
repealed in 1928.7 Accordihg to some commentators, the gov-

ernment lost an opportunity ''to salvage for the African resi-
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dents communal rights, a reasonable land grant per family at
moderate rent, security of tenure and a chance to reacquire
the land by purchase”.8 Such interpretations overlook the un-
popularity of locations or native reserves to Africans, even
in South Africa where the idea originated.9 As suggested in
the previous chapter, reserves would have reduced opportuni-
ties for Africans to participate in the agricultural cash eco-
nomy other than as providers of labour. Confining Africans to
8 acres per family was the wrong solution while large tracts
of private land remained idle, and it was still more unfair to
turn indigenous Africans into rent-paying tenants on lands
which belonged to them in law. Thus, there was not much to
commend in the 1904 Ordinance or the 1903 Land Commission Re-
port, even if judgement is by 'the realities of 1903 rather

than by the morality of a later age”.lo

Although the recommendations of the 1903 Land Commission

were not acted upon, it left a lasting legacy on the approach

to the control of Thangata on private land. A precedent was
set of proceeding through official enquiries followed by stat-
utory enactments. It was also generally assumed that the pro-
blem could be resolved by converting all Africans into rent-

paying tenants and by enacting laws with provisions on:

(i) the amount of rent payable for the residence and/or
labour services to be rendered in lieu thereof;

(ii) the length of the tenancy and eviction procedures for

offending or excess tenants; and

(iii) the amount of subsistence land and other amenities

available to the tenants on the estate.

- 175 -



It was only towards the end of colonial rule that solutions
most commendable to the Africans were contemplated; namely,
rent-free residence for all settled members of village commun-
ities regardless of whether they were indigenous Africans or

immigrants, and repossession of all idle European estates.

(b) Report of a Commission of Enquiry into the Native Rising
of 1915

After the debacle of the 1903 Land Commission, the Native
Rising of 1915 presented the second occasion for an enquiry
into the problem of Thangata.11 The story of the rising and
the enquiry should be taken back to 1914. The government pub-
lished a Bill which purported to control Thangata in two ways:
first, by insisting that all rent —cum -labour service agree-
ments should be in writing; and, secondly, by giving the ten-
ant the option of electing to pay rent in cash or to work in
lieu thereof. The essence of Thangata was the ability of the
1andlord to démand 1ésoﬁr‘séfvicéé inviiéu‘of rént af éﬁy time
irrespective of whether the tenant could afford a cash rent.
The Attorney General informed the Legislative Council that,
because of the increasing progress of the natives, they must

. . . 1
be given a choice in such matters. 2

Hon. A.L. Bruce, the unofficial LEGCO representative for
estate holders, objected to the Bill being pushed through the
Chamber at short notice. He also restated the position of
landholders that it was labour, not rent, which they required
from African residents. He claimed that this was perfectly

understood by residents on his estates. No rent was collected
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and no hardship was experienced. The advancement of the nat-
ive was in his view exaggerated. Although some had aspired to
better themselves, the majority were still in an unimproved
condition. "It was these people who were the real labourers
on the land, and he would say that knowing the conditions of

13 He foresaw the

the agreements, they would abide by them."
reduction of crucial labour supplies for private estates if
the native was given the option of paying money rent in lieu
of service. The government postponed the passage of the Bill
to enable further consultations with settlers to take place as
requested by the unofficial representative. When the First
World War errupted, "it was decided not to continue with a
measure which would have been opposed by the nominated member

of council".14

Bruce's unabashed defence of Thangata as a source of
cheap labour for his estates had a somewhat prophetic twist.
In the vicinity of the estates in Chiradzulu, John Chilembwe,
one of the few acknowledged progressive Africans of the period,
established the headquarters for his '"Providence Industrial
Mission'! from which he orchestrated the ill-fated uprising
against colonial rule in 1915. He received considerable sup-
port from the allegedly pliant tenants on the estates, and one
of the few white victims claimed by the rising was W. Living-
stone, the estate Manager. After taking evidence from the
Africans, the Commission of Enquiry appointed to investigate
the origins of the conflict could not resist mentioning ''the
treatment of labour and the system of tenancy on the Bruce Es-

15

tate". It was noted that Livingstone was exceptionally

harsh with the tenants, and that the system of accepting no

- 177 -



rent but labour for two months in the rainy season was often
abused. A month was equated with 28 days of actual work, but
tenants were compelled to work for longer periods by various
devices. One ploy was the setting of a very high daily target.
If the tenant failed to complete the work, the whole day was
deemed lost without credit for hours actually spent on the
task. The Commission concluded that the position of tenants
on private estates could be significantly improved by '"the ab-
olition of work in lieu of rent, except at the option of the
tenant'". This was, ironically, the principal measure of the

Bill shelved in 1914 in deference to A.L. Bruce.

The recommendation was answered by the enactment of the
Rents (Private Estates) Ordinance 1917.16 The option to pay
cash rent or work in lieu thereof was a slight improvement in
the legal position of some tenants, but not of indigenous
Africans who were entitled to rent-free residence on the est-
ate under non-disturbance clauses‘in Certificates of Claim.‘
It is notable that the draft Ordinance contained a clause spe-
cifically abrogating such rights. It was expunged on the ad-
vice of the Colonial Office, but this was not intended to be a
reprieve for the Africans. Bonar Law contended that the ommi-
ssion of a provision on this issue avoided controversy but en-
abled landholders to continue exacting rent from every Afri-
can.17 He suggested, contrary to Nunan's earlier holding,18
that the onus was on the African to show that he was entitled
to free residence under the non-disturbance clause. The 1917
Ordinance thus subtly promoted settler interests and further

encouraged the subversion of the protected residence of indig-

enous Africans.
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More explicit concessions were also made to European set-
tlers in the drafting of the 1917 Ordinance. Governor Smith
was persuaded to drop the requirement of the 1914 Bill that
all labour tenancy arrangements should be supported by written
documents. The Governor was convinced that 'no agreement in
the real sense of the term [was] possible in respect of the
thousands of natives resident on private estates', and that it
was ''rather as ferae naturae that the protection of the gov-

ernment [was] to be invoked on their behalf”.19 This percept-

ion of African intelligence suggested that the lessons of the
Chilembwe rising were quickly lost. The Governor was also un-
aware of the original intention behind the requirement for
written agreements. The Attorney General had stated in the
1914 LEGCO debates that the provision enabled the government
to inspect tenancy agreements and advise against any unconsci-
onable terms. This was not always possible where the arrange-

ment was verbal.20

Governdr Sﬁith also capitulated to settler demands on the
procedure for evicting tenants. Section 5(a) in draft form
provided that an eviction notice should not begin to run until
accommodation was found elsewhere for the tenants. Landhold-
ers contended that this amounted to an expropriation of the
land. The Governor effected a deletion of the clause, stating
that he was prepared to place sufficient trust in the good
sense of the settlers not to evict tenants in droves. He ass-
umed that such evictions will always be inimical to the inter-
ests of the settlers.21 Subsequent events, as we shall see

later, proved him wrong.
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The European settlers remained resolutely opposed to the
1917 Ordinance in spite of the various concessions made to
them during the drafting stages. Most of them permitted Afri-
cans to reside on the estate for as long as they were willing
to provide labour during the required periods. As soon as a
resident intimated his unwillingness to work, he was served
with an eviction notice regardless of whether he was willing
to pay rent in cash. District residents found it difficult to
establish the intention of the tenant or to control the evict-
ion because landholders were not obliged to specify reasons
for the eviction in the notice,Aand the Ordinance made no pro-
vision for formal or informal hearings of eviction cases. The
Ordinance thus failed to accomplish or attain the recommenda-

tion of the 1915 enquiry.22

(¢c) Inter-War Enquiries and Legislation

After‘the end of the First World War, Nyasaland, like
some of the East African dependancies, was expected to provide
sanctuary for some of the demobilized soldiers. This brought
about a significant change in the character of private estates.
It accelerated the subdivision of some of the huge undeveloped
estates into smaller holdings which were sold to the returnees
at profitable prices. Some of these smaller holdings were not
able to support African residents without strain or interfer-
ence in the exploitation of the land. This, and general sett-
ler dissatisfaction with the 1917 Ordinance, were some of the
factors which led to the appointment of a new Land Commission
in 1920. Governor Smith enjoined the Commission to report on

various land tenure aspects, including the occupation and use
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of private estates by Europeans; the reservation of Crown
lands for more European settlements; the creation of native
reserves; the introduction of individual land holding in Afri-
can areas; and general cultivation of economic crops by the
Africans on Crown 1ands.23 Recommendations on most of these
issues will appear in various sections of the chapter. Con-

trol of Thangata is the primary concern of this section.

The basic recommendation of the Commission on this issue
was that, since the 1917 Ordinance had failed to achieve its
objectives, it should be repealed and replaced by an Ordinance
which legalized the practice. The Commission suggested that
Thangata was not objectionable if properly regulated by law
and strictly supervised; and since landholders would not acc-
ept tenants except as labourers, '"all that legislation should
attempt is to provide that if a landlord does accept native
tenants he shall do so only upon terms which are fair to the
native”.24 The report accordingly attempted‘to‘detail‘tgxms
it considered fair to the natives and acceptable to the sett-
lers. It also suggested the restoration of the requirement
for written Thangata agreements which was removed from the
1917 Ordinance, and the amendment of the Employment Ordinance
to ensure that combined labour and tenancy agreements were not

prohibited.

A recent assessment of the report of the 1920 Land Comm-

ission claims that its recommendations '"were far-reaching' .and,

if acted upon, would have removed many of the tenurial defects

25

on African and non-African holdings. It is submitted, with

respect, that the recommendations on control of Thangata were
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too one-sided and do not deserve such an accolade. The Commi-
ssion was so biased that it had the temerity to suggest that
"fixity of tenure' for the Africans could be achieved by re-
placing permanent land rights with four-year tenancies. It
also supported periodic eviction of tenants, despite the fact
that scarcity of resettlement land in the affected areas was
by now a well-known fact. It was perhaps a blessing in dis--
guise that the Colonial Office failed to act on the proposals,
especially during the reign of Governor Smith, who appeared to
be unduly susceptible to overtures from the settler community.
When Governor Bowring took office, he instantly recognized
that the Crown did not possess sufficient land to absorb all
Africans who were likely to be evicted if the recommendations
of the Commission were fully implemented. As a temporary mea-
sure, while the issue was being restudied, he proposed restri-
ctions on evictions carried out under the 1917 Ordinance bef-

ore alternative resettlement land was found on Crown 1ands.26

Governor Bowring was also one of the first administrators
to moot the idea of private land reacquisitions as a solution
to the problem of Thangata. This view was endorsed by the
East Africa Commission chaired by Ormsby-Gore M.P. which vis-

27 .
The Commission was severe-

ited Southern Nyasaland in 1924,
ly critical of the government's connivance in the treatment of
all Africans resident on private estates as rent-paying ten-

ants, contrary to the original Certificates of Claim. It rep-

orted:
"We cannot but regard it as anomalous that in

Southern Nyasaland the machinery of government is

being used to impose on native residents claims
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not included in their titles, while such claims
are not enforced in Northern Nyasaland and are
excluded in Northern Rhodesia. This condition

of affairs is likely before long to lead to agi-

tation and possibly litigation." 28

The Commission suggested that, although new African immi-
grants were not entitled to protection under the Certificates
of Claim, it was desirable that, as far as possible, they
should be treated as indigenous members of the community and
excused from Thangata. It is notable that this desirable pro-
position came from an external commission which did not in-
clude local commissioners. Local enquiries and administrators
were not so impervious to pressure from settlers. Even Gover-
nor Bowring, who began his tenure with a fair appreciation of
the problem, soon became more accommodating to the settlers.
After consulting the influential Chamber of Commerce, he reco-
mmended the passage of a law which was remarkably similar to
the still-born 1904 Ordinance. When changes proposed by the
Colonial Office were taken into account, the measure was trans-
formed into a new Natives on Private Estates Ordinance 1928,

which repealed and replaced the 1904 and 1917 Ordinances.29

The most significant and novel feature of the 1928 Ordin-
ance was the classification of Africans on private estates in-
to the categories of "Exempted Natives', ''Natives under Spec-
ial Agreements' and '"Resident Natives''. Exempted natives were
paid employees like domestic servants, resident in .dwellings
provided by the estate holder. A native under a special agree-
ment was entitled to residence on the estate by virtue of a

written contract, approved by the District Magistrate, which

specified that he was entitled to work for the estate holder
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for a period not exceeding six months in any one year. This
category was included to cater for 'visiting tenancy'" arrange-
ments. Africans were permitted to reside on private land for
a short period for the purpose of growing a specified economic
crop under the supervision of the landholder. The crop was
then sold to him at preferential prices. A ''resident native"
was ''any male native or unmarried female over the apparent age
of 16" resident on the estate for a period of three years, or
for any period with the knowledge of the owner, who was nei-
ther an exempted native nor resident under a special agreement.
Landholders were prohibited from permitting residence on the

7

estates except under one of the three specified categories.30

The majority of Africans on private estates were ''resid-
ent natives'", and the Ordinance was primarily concerned with
the rights of this group. In return for reasonable amounts of
subsistence land and amenities like grass and firewood, every
resident native who was not excused.from‘tgx‘payments was lia-
’bievtblpéy an annual rent fixed by District Rent Boards. The
rental obligation for polygamous males increased with each ad-
ditional wife taken. Unlike the repealed 1917 Ordinance, the
1928 law specifically permitted the provision of labour "in
lieu of or in abatement of rent payable', but the choice was
with the resident. If he elected to work, the estate holder
was bound to provide employment at prevailing market rates
within walking distance from the dwelling of the resident.
Each day and month of labour provided entitled the resident to
specified rent rebates. The period of employment was also

specified to ensure that the resident had time to attend to

his gardens during the rainy season. If the estate holder was
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unable to provide suitable employment, he was obliged to pro-
vide facilities for growing economic crops which he could be
requested to purchase at prevailing market prices. Production
of specified quantities of a specified crop entitled the resi-
dent to a full rent rebate. If neither employment nor facil-
ities for growing crops could be provided, the landholder was

deemed to have waived the resident's rental obligation.

The tenure of resident natives was by Section 21 termin-
able at the end of each quinquennial period, beginning from
the day the Ordinance was applied to a particular part of the
protectorate.32 Six months before the end of the period, the
estate holder was required to serve notices of intended evict-
ions on the District Resident, who was responsible for imple-
menting them. Not more than ten per cent of resident natives
on the estate could be removed on each session. It was incum-
bent on the government to resettle evicted Africans on Crown

land in the vicinity or elsewhere in the protectorate.

By Section 25, one-tenth of an estate exceeding 3,000
acres could be acquired compulsorily for the purpose of estab-
lishing native resettlement areas. Crown land of equivalent
value in another part of the protectorate could be offered in
exchange for the acquired holding. This provision was so stub-
bornly resisted by estate holders that an amendment which in-
creased the size of acquirable estates to 10,000 acres soon

33 This

followed the publication of the principal ordinance.
neutralized the effectiveness of the acquisition policy in

solving the problem of Thangata on many estates.
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The 1928 Ordinance was the most complicated measure yet
to emerge on the control of Thangata. 1Its approach was simi-
lar to that of the 1920 Land Commission. It attempted to pre-
scribe '"fair" terms for the Africans which were also accepta-
ble to the settlers. This was not an easy task. Both sect-
ors of the community predictably found the principal provis-
ions of the Ordinance wanting and controversial. Controversy
started with the definition of "resident native' in Section 3.
The High Court ruled in 1930 that the word '"knowledge' in the
definition did not necessarily imply '"approval" or ”consent”.34
Thus, Africans living on a private estate without the prior
approval of the estate holder could become '"resident natives"
entitled to registration as soon as the fact of the residence
was known to the estate holder. He was not thereafter entit-
led to evict them summarily, without recourse to the proced-
ures described in Sections 21 and 22. The Court also sugges-
ted that even if the Africans in such a case were not resident
natives,kc;iminallpenalties.stipulated by the Ordinance were
not applicable. The only remedies available to the estate
holder were civil actions for trespass. This decision was re-
garded by landholders as a threat to their land rights. They
feared that nothing would prevent hundreds of natives from be-
coming ''resident natives' without permission and contrary to

the specific wishes of the landholder.

Africans were also adversely affected by the definition
of a resident native. First, as in all previous statutes, no
distinction was made between Africans protected under the ori-
ginal Certificates of Claim and those who were not. Everyone

was liable to pay rent, work or grow economic crops. This was
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an infringement of the Certificates of Claim. Secondly, the
definition did not include '"married females'" and their hus-
bands living in matrilocal villages under matrilineal customs.
As soon as a girl born on the estate got married, she was deem-
ed to have lost the status of a resident native. The new fam-
ily was permitted to reside on the estate only under special
agreements which often entailed onerous labour conditions and
an uncertain tenure. Some unscrupulous landholders did not
wait for children born on the estate to be married: they were
denied the status of resident natives accorded to their par-
ents upon the attainment of adulthood or the apparent age of
sixteen. This caused considerable anguish and disruptions of

social life in the matrilineal communities.35

The fairly wide choice of resident natives on whether to
pay cash rent, work or grow economic crops was one explanation

for the the efforts of landholders to restrict this category

of tenants on the estate. If the landholder‘wanted strict

labour, he could be frustrated by the residents electing to
pay cash rent. If, on the other hand, the tenants elected to
work, and the landholder was not in need of so much labour,
the alternative of providing facilities for growing economic
crops was attractive only when commodity prices were good.

The provision was regarded as a burden when the world economy
was undergoing a slump. There was also the possibility that
some of the smaller landholders could not afford to employ all
residents or provide them with facilities for growing economic
crops. The resulting 'no-rent, no-labour tenancy' which the
Ordinance insisted upon was disliked by the estate holders.

It encouraged them to look forward to mass evictions at the
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end of the quinquennial period. Some of them enforced a rig-
orous rent policy to ensure that a maximum number of resident
natives would be eligible for eviction. The maximum rent of

£1 per annum fixed by the District Rent Boards, which was al-
ready too high, was regarded by such landholders as the mini-
mum acceptable. This was of concern to the African residents
as well as the administration, especially since there was in-
sufficient Crown land on which to accommodate residents who

were likely to be evicted.36

The first quinquennial period ended in 1933 without the
mass evictions anticipated. Some landholders claimed that
they refrained from exercising their rights in order not to
embarrass the government and, in return, they expected favour-
able responses to the new proposals which were to be made

shortly.37

The administration was by then under Governor
Young and, like most of his predecessors, he decided to begin
his tenure with a fresh enquiry into the problem. In December
1933 a select committee of the legislative council was appoin-
ted to report on new legislation needed to ensure 'the fullest
agricultural development of the protectorate'. After taking
evidence from landholders, but not from the tenants, the Com-
mittee concluded that two factors were retarding the develop-
ment of private estates in the country. The first was the
continuing uncertainty over the rights of Africans protected
by the original Certificates of Claim. The Committee conclu-
ded that these rights should be finally extinguished with the
co-operation of the newly created Native Authorities, and an

appropriate draft Order in Council was prepared. The second

factor was the 1928 Ordinance. The Committee concluded that
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the rent and labour provisions were too onerous for most of
the smaller landholders. A Bill was prepared to repeal the
provisions and empower the landlord to collect only a monetary
rent. It also purported to replace quinquennial evictions
with a system under which tenants could be removed at any time

after a court action.38

The Secretary of State refused to sanction these amend-
ments, arguing that the 1928 Ordinance had not been in opera-
tion for a period long enough to justify the conclusion that
it was retarding agricultural development. He regarded the
failure of landholders to meet their obligations under the Or-
dinance as an effect of retarded economic development rather
than the cause of it. He further observed that it was a step
of doubtful expediency to involve the newly-created Native Au-
thorities in the unpopular exercise of extinguishing protected
and privileged African land rights.39 Governor Kittermaster,
who took over from Governor Young in 1934, insistgd‘that‘a new
1éw‘wé§ neceésafy because the 1928 Ordinance was not the "fin-
al and best solution to the ﬁroblem”. But the Secretary of
State held on to the view that it required a longer trial per-
iod. Sixteen months passed before Governor Kittermaster revi-
ved the issue; this time against a backdrop of possible evict-
ions at the end of the second quinquennial period.. The Secre-
tary of State referred the matter to Sir Robert Bell, who was
commissioned at about the same time to enquire into the finan-

cial position of Nyasaland.40

41

Sir Robert Bell's report was published in 1938. It was

very inconclusive on the control of Thangata and non-disturb-
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ance of indigenous African residents on private estates. He
suggested two possible courses of action. The first option
was to allow conditions which had been ''stabilized in the
course of ten years to continue'. The second course was ''to
endeavour soon to distinguish between original occupiers (or
their descendants) and more recent arrivals, and to make an
equitable distinction between them'. The original occupiers
would then be granted free rights of occupancy over defined
areas and the recent arrivals would be treated as resident na-
tives or natives under special agreements. Sir Robert Bell
was aware of the possibility of African opposition and other
problems likely to be encountered if the second course of act-
ion was preferred. He concluded that the choice between the
two courses was a matter of government policy, but since the
second quinquennial period was about to expire, the only prac-
tical course would be to await decisions of landholders on
evictions. This dreaded event came to pass in 1938 without

large scale ev1ct10ns, and the outbreak of the Second World

War in 1939 relegated the issue into the background.

(d) Post-War Developments

The reluctance of the Secretary of State to authorise a
revision of the 1928 Ordinance before the outbreak of the Sec-
ond World War had the positive effect of preventing the local
administration from striking a bargain with the settlers which
would have prejudiced African land rights. But inactivity
also kept alive the threat of mass evictions of Africans from
private estates. When the third five-year period ended in

1943, a large number of eviction notices were served for the
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first time in some of the densely-populated districts.42 Sin-

ce the Africans had no other areas to move to, they began to
resist eviction, and the threat of serious social unrest be-
came real. Some administrators attempted to minimize the
threat as the work of political agitators or emerging African
pressure groups. But the seriousness of the situation was
soon fully appreciated and, in 1946, Sir Sidney Abrahams was
appointed as an independent Land Commissioner with a brief to
examine new ways of controlling Thangata and to advise gener-

ally on land policy.43

After a more exhaustive enquiry than any hitherto attemp-
ted, Sir Sidney Abrahams produced a report acknowledged to be
one of the best on land tenure in Nyasaland. His recommenda-
tions on control of Thangata, although not original, were un-
equivocally expressed. He reported that there was an unbridg-
eable difference of opinion and conflict of interest between
the settlers and the Afrigan‘residents."The‘settlers wanted to
‘retain tenants on the estate for as long as they required lab-
our, and to evict them when it was convenient to do so. Afri-
cans, on the other hand, wanted to live unmolested, free of
rent or labour obligations, like their brethren on Crown lands,
and to select where to sell their labour. He concluded that
"the only solution was the clear-cut one of getting rid of the
status of resident native and leaving him free to quit the
estate or stay there on terms satisfactory both to himself and
the landlord, substituting contractual for statutory rights".44
This solution was only possible if alternative accommodation

was found elsewhere, but since Crown lands in the affected

areas were already congested, the Commissioner suggested the
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e

acquisition of private estates as an essential element in the

"emancipation'" of the African residents.

The report recommended the selective acquisition of priv-
ate estates which were 'unoccupied and uncultivated'" or "occu-

45 The acquisition

pied and cultivated by resident natives'.
of private estates cultivated by resident wage labour, natives
under special agreements or visiting cultivators was not re-
commended. It was suggested that such acquisitions would not
serve any purpose, since there was no resident native problem
to solve and no congestion. The report further claimed that
the country stood to gain from the retention of such estates
under European control. It is submitted, on the contrary,
that the acquisition of any estate which was not properly cul-
tivated was more desirable irrespective of the presence or ab-
sence of the resident native problem. This was arguably the
weakest part of the report. Fearing European opposition, Sir
Sidney Abrahams did not propose the acquisition of sufficient.
land to ensure a complete "emancipation” of the Africans. His
proposals would have resulted in large numbers of Africans re-
maining on the private estates as unprotected labourers, their

land rights exchanged for token compensation.46

Sir Sidney Abrahams emphasized the need for orderly and cont-
rolled resettlements on acquired holdings in order to prevent
the recurrence of congestion and bad land use.47 He suggested
that the supervision of all acquisitions and resettlements
should be entrusted to a planning committee consisting of gov-
ernment officers from the responsible departments and one or

more estate holders. It was anticipated ahd hoped that land-
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holders would amicably negotiate all proposed acquisitions,
but in the "extremely improbable" event of non-co-operation,
resort to compulsory acquisition was recommended. A new law
containing a simpler acquisition procedure was proposed to re-
place the existing cumbersome Ordinance.48 This was the first

recommendation of the report to be implemented.

The Public Lands Acquisition Ordinance was enacted in
1948.49 It empowered the government to acquire any private
land for "public purposes', but this concept was left undefi-
ned, thus foreclosing possible challenges to particular acqui-

sitions as ultra vires of a defined public purpose.50 The Or-

dinance provided for the payment of compensation calculated on
the basis of the fair market value of the land subject to the
acquisition. But the previous requirement for an additional
solatium of 15 per cent was omitted. The Ordinance also ex-
cluded provisions on reference of contested acquisitions to
preliminary enquiries or arbitration. It provided for direct

access to the High Court, thus expediting the procedure.

The second recommendation to be implemented was the con-
stitution of the Planning Committee and the publication of its
report in 1948.51 The Committee reported that there were
1,207,000 acres of freehold land with an approximated popula-
tion of 200,000 residents. It suggested the acquisition of
545,857 acres, priority being given to the purchase of 453,641
acres in the Shire Highlands at an estimated cost of £275,359.
The government was invited to declare that further acquisit-
ions would be impracticable, and that Abrahams' solution could

not be implemented in full. The Committee was, prima facie,
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concerned with the prohibitive cost of "full emancipation'.
But some of the recommendations show that it reneged because

of the perennial bias of all local enquiries to the settlers'

view-point. For example, the report concluded:52

"(i) There should be no wholesale acquisition of
undeveloped land which is suitable for Euro-
pean cultivation ... where a reasonable ass-
urance is given that the land in question
will be used for intensive development under
a European management within a reasonable
period; and

(ii) Where it is shown that part of an estate ac-
quired primarily for native settlement could
more suitably be developed by intensive Euro-
pean methods Government should not hesitate

to grant a long lease of such area to a sui-

1

table European on definite conditions ...

The colonial administration predictably accepted the sug-
gestion that ''full emancipation' of residents from Thangata
was impossible, but it refused to declare that no more acqui--
sitions would be made after the specified acreage was purchas-

ed.53

This was of little significance in practice because
private estates were in any case acquired at a very leisurely
pace. By May 1956, almost a decade after the publication of
the Abrahams Report, only 294,674 acres out of the 545,857
acres recommended by the Planning Committee were acquired.54
In contrast, immediate priority was given to settler demands
for the repeal of the disliked 1928 Ordinance. But pending
the enactment of a new law, eviction of resident natives at

the end of the quinquennial period of 1948 was temporarily

suspended.55
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The revision of the law was finalised by the enactment of

the Africans on Private Estates Ordinance 1952.56

According
to the Chief Secretary, since large-scale periodic evictions
under the 1928 Ordinance were no longer possible, the objeét—
ive of the new law was to prevent unnecessary movements by
providing resident Africans with all practicable security of
tenure. All major changes in the law were made '"with this end
directly in view'. Other minor amendments had a bearing on
this main purpose in that they were designed '"to facilitate
the maintenance of satisfactory relations between landlord and
tenant, which,.of course, is a factor which is all-important

. . 57
in the prevention of unnecessary movement'.

A summary of
the principal clauses of the Ordinance refutes these assert-
ions and shows, conclusively, that it neither secured the pos-
ition of the Africans nor promoted harmonious relationships
between tenants and estate holders. Concessions were made to

settler demands on almost every key issue, and this made the

position of the tenants even more onerous.

The first concession in favour of the settlers was an in-
crease of rent from about 20s. to 52s.6d per annum, subject to
further annual increases. The standard rent now payable was
three times the statutory monthly wage for unskilled labour.
District Boards previously entrusted with the fixing of annual
rentals were disbanded and replaced by a single Arbitration
Board responsible for resolving other rent and tenancy dis-
putes. Resident Africans retained the right to elect to work
in lieu of or in abatement of rent, but landholders were enti-
tled to reject the choice if the tenant proposed to work out-

side the rainy season.58
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Another concession was the removal of an estate holder's
obligation to provide facilities for growing economic crops in
the absence of work. The only option for the tenant was to
pay rent in cash or work in lieu thereof. Residents were in
fact prohibited from growing economic crops for any purpose
without the prior consent of the estate holder. Even the sub-
sistence land available was reduced to the amount which a ten-
ant, his wife and children could cultivate "without assist-
ance'. This land could be taken away if if was not maintained

"in efficient agricultural use”.59

The abolition of the quinquennial period of evictions was
also of ultimate benefit to the settlers. They were now enti-
tled to evict tenants at any time, and for reasons which did
not necessarily imply a breach of the tenancy arrangement. A
tenant could be evicted for the simple reason that the land

was required for a different purpose. The quid pro quo for

loss of protected land rights in such cases was negligible
compensation for disturbance. The government could assist in
the resettlement of evicted tenants on Trust lands, but the

new law stated that this was not a binding obligation.60

Since the tenure of residents on private estates was made
less secure, but alternative land for resettlements was not
readily available, the effect of the 1952 Ordinance was to
compel residents to do the estate holder's bidding. This in-
variably implied providing labour during the rainy season.

The Ordinance revived and strengtheneé Thangata in its origin-
al form. It was the least objective of all the statutes so
far reviewed. The political milieu in 1952 encouraged the en-

actment of such a law. This was the penultimate year before
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the imposition of the Federation of Rhodesia and Nyasaland, a
union demanded by the European settlers but resisted by the
Africans. Settler influence was then at its peak.61 The Nya-
saland government abdicated its responsibilities to the Afri-
cans to such an extent that it permitted the inclusion of a
discriminatory clause in the Ordinance which prohibited resid-

ent Africans from driving on private estate roads.62

Africans reacted by increasing their opposition to the
Ordinance as well as to the Federation and the political order
in general. This degenerated into violence and deaths on some
estates in 1953, but the government was not sufficiently goad-

ed into remedial action.63

In 1954, Oliver Lyttleton, the

Secretary of State for the Colonies, visited the protectorate
and advised the government to hasten the acquisition of esta-
tes closely occupied by the Africans. Thangata, in his opin-
ion, had outlived its purpose.64 The government responded by
amendlng the Land AchISltlon Ordlnance to prov1de for refer-

" dlsputes to the High Court.65

ence of "

voluntary acqu1s1t10n
This procedure was previously reserved for compulsory acquis-
itions. It was claimed that the amendment would facilitate
voluntary acquisitions without rendering them compulsory.

But an alternative and more plausible explanation would sugg-
est that this was a ploy by landholders, collaborating with
the government, to spin out voluntary acquisitions by resort-
ing to dilatory High Court procedures. Other measures adopted

in this last decade of settler domination of government had

the same effect.
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In 1956, an amendment to the 1952 Ordinance was passed to
ensure that after 18th July 1956 no person would acquire the

status of a resident African on a private estate.67 This was

apparently in keeping with the policy of '"progressively' abol-
ishing Thangata. When the new and more vocal contingent of
African members of LEGCO insisted that the practice should be
abolished immediately, a government spokesman did not hesitate
to announce that such a remedy was not available. He insisted
that it was not ''a matter of legislation with a stroke of the
pen to bring an end to this system".68 This refusal to act
led to more protests and criticisms inside and outside the
Chamber. When Dr. Banda took over the leadership of the Afri-
can political party in 1958, the protests against Thangata,
colonial agricultural policies and colonial rule gathered a
ceaseless momentum. There were more serious social disturb-
ances in 1959. A State of Emergency was declared: Dr. Banda
and some of the African political leaders were interned. In
the absence of its erstwhile critics, the government passed‘
aﬁothér‘éméndmeﬁt‘tb‘the‘i952 Ordinance which increased the
ability of estate holders to demand the eviction of resident
Africans if the land was to be put 'to intensive use - poss-

69

ibly not agricultural". This was the last pro-settler Than-

gata statute.

When the State of Emergency was lifted and African lead--
ers released, the first General Election was held on 15th Aug-
ust 1961 and was won convincingly by the Malawi Congress Party
led by Dr. Banda. Several candidates from the victorious par-
ty were invited to join the government. Dr. Banda became Min-

ister for Natural Resources. In May 1962, he introduced a
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Bill designed to abolish Thangata "immediately' and to redress
long-standing grievances of Africans resident on private esta-
tes.70 The Bill was passed into law without serious opposit-

ion from the politically decimated European sector.

/1 retained

The Africans on Private Estates Ordinance 1962
the threefold classification of residents or tenants as ''exem-
pted residents', 'resident Africans'" and residents under spec-
ial agreements. It should be recalled that this last-mention-
ed group was the least protected and more prone to onerous la-
bour conditions. The categories were redefined in such a way
that most of the tenants became resident Africans or exempted
residents. Any person who was resident on the estate by vir-
tue of a special agreement under the 1952 Ordinance was deemed
to be an "exempted resident". 1In addition, every male or un-
married female over the apparent age of 18 who was resident on
the estate in any capacity, except as an employee, was entit-
led to apply‘for registrationlaslalrgsident African within six
months from the operative date of the Ordinance (17th August
1962). The Ordinance also provided for the subsequent regis-
tration as resident Africans of any males contracting valid
marriages with registered unmarried females. This removed a
particularly felt grievance against all previous statutes
which failed to appreciate or respect the importance of uxori-
local residence after marriage among the matrilineal peoples
on private estates. The Ordinance finally transferred the im-
portant power of approving new special agreements from magis-
trates to the Minister, thus ensuring control tempered with

political sensitivity.72
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Significant concessions to the Africans were also made on
rental obligations. First, the rate was reduced and fixed at
£1 per annum for each group of family dwellings. Secondly,
the following persons were exempted from the payment of rent:
unmarried women; women married to husbands registered on the
estate as resident Africans; persons exempted from paying tax
under the Taxation Act; resident Africans deemed to have no
means due to sickness, age, infirmity or preoccupation with
the care of infant children; and all persons who were ''resid-
ent natives' on 30th June 1942 under the 1928 Ordinance and
their descendants.73 This last exemption was the most signif-
icant. It was a reminder to all estate holders that there
were Africans on the estates who were entitled to rent-free
residence under the original Certificates of Claim. It should
be recalled that this issue was fudged in all previous enqui-
ries because of the problem of distinguishing indigenous Afri-
cans from immigrants. The approach of the African government
was to ignore finer distinctions and to select an arbitrary
date which ensured rent-free residence for the majority. 1In a
different political climate, this would have been resisted as
an illegal extension to the majority of rights belonging to
some of the residents.74 But the shift in political power en-
abled the Africans to disregard such legal niceties and use

the law to atone for the earlier transgressions of the sett-

lers.

Every resident African required to pay rent had the choice to
"elect to work for wages' at rates fixed under current labour
laws. This was not "in lieu or abatement of rent". It was

important for the abolition of Thangata to maintain a distinc-
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tion between the tenancy and work contracts. Rent was payable
by the resident himself from wages earned as an employee and
not as a tenant. If the arrangement was to deduct the rent
from the wage packet, unless the employee consented to larger
deductions, the employer was limited to one-third of the mon-
thly wage. It was now unlawful for any estate owner 'to dem-
and work or exact services form any resident African on any
estate'". The choice lay with the resident, and it could be
exercised at any time. The estate owner was no longer entit-
led to reject offers made outside the rainy season. If there
was no work, the estate holder was required to provide facili-
ties for growing economic crops or excuse the tenant from

75

rent. This was a restoration of the position under the 1928

Ordinance.

On the provision of subsistence land, the limitation of

allotments to the amount a family was capable of cultivating

- without assistance was dropped. All exempted and rent-paying

resident Africans were entitled to sufficient land for build-
ings and the growing of food crops. They were also entitled

to materials like grass, firewood and building materials on

any part of the estate which was not reserved for the protec-
tion of water and other natural resources.76 This was an im-
provement from the 1952 Ordinance, under which the collection
of such amenities was restricted to the small areas allocated

to the families.

On the crucial issue of evictions, the 1962 Ordinance did
not restore the quinquennial period. Evictions could be carr-

ied out annually, but the process was rigorous. An eviction
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could only be carried out pursuant to an order issued by a
tribunal appointed by the Minister. The order could be issued
only on specific grounds. An aggrieved person was entitled tg
appeal to an Appeal Advisory Board and thereafter to the Mini-
ster, who was not bound by the advice of the other institut-
ions. If the order was finally approved and carried out, the
government was once again bound to assist in the resettlement

of the Africans.77

This review of the principal features of the 1962 Ordin-
ance shows that African residents were offered the most fav--
ourable tenancy arrangement ever devised. But the Ordinance
fell just short of a complete abolition of Thangata because it
permitted some Africans to remain on the estates under special
agreements. Children of resident Africans, for example, rem-
ained on the estates after attaining the age of 18 only as re-
sidents under special agreements.78 This was a perpetuation
of the old system. If Thangata was to be completely and imme-
diaﬁeiy abolishéd, all Africaﬁs‘dn‘privaté estates should have
been categorised as employees or resident Africans with no ob-
ligation to pay rent. However, the attainment of this ultim-
ate objective was not far off. The framers of the Ordinance
made it sufficiently harsh for the settlers to compel them to
release to the government most holdings occupied and cultiva-:.
ted by African residents. With characteristic belligerence,

Dr. Banda had this to say to grumbling settler representatives:
" I want Europeans in this country to pay to
employ and pay direct labour and not to go behind
the backdoor of the labour exchange. If you call
that confiscation, call it ... This is simply to
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tell land owners they must sell their land to the

government or else employ Africans to work at

monthly wages L

This ploy apparently had the desired effect. The Lands
Department reported in 1966 that '"the policy of acquiring pri-
vately owned estates for resettlement was vigorously pursued
until the end of 1965 when it was decided that no new resett-
lement acquisitions were to be undertaken;”so Privately
owned freehold land stood at 380,280 acres or approximately
2.4 per cent of the total land acreage. The report did not
give the number of African families still resident on the est-
ates, but the presumption was that most of them were employees
or illegal squatters. In 1961 there were 14,800 African fami-
lies on private land estimated to be 2.8 per cent of the total
land acreage. To rid the country of Thangata, freehold land
was reduced from the original 15 per cent of the total land
surface.alienated by Certificates of Claim to approximately 2

per cent at the time of independence.81

The problem of Thangata on private land had two visible
effects on agrarian change in Southern Nyasaland. First, the
disruption of land rights and the social instability in villa-
ges prevented Africans from participating fully in the agri-
cultural economy other than as providers of labour. This arr-
ested African agricultural development. Secondly, control of
Thangata occupied so much executive and legislative time that
the more important issue of actual development of the estates
was largely ignored. When the 1903 Land Commission studied
the problem, it recommended the imposition of a land tax on

82

undeveloped land. The tax was levied as from 1911, but, the
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rate was so small that administrative and collection costs al-
most matched the income generated. Moreover, the settlers
discovered that they could abscond on payments with impunity.83
Collection was eventually stopped in 1950.84 The only achie-
vement of the land tax was its importance in persuading the
B.S.A. Company to surrender its large undeveloped holding in
North Nyasa to the government in 1937. The government agreed,
in return, to write off tax arrears amounting to £39,507.7s,
4d.85 Other private land holders continued to operate undev-

eloped or unmechanized, labour-intensive estates which were

eventually streamlined by Thangata reacquisitions.

2 Crown Land Disposals

Although the issue of Thangata consistently dominated
colonial land policies, there were times when attention shif-
ted to the vast areas of Crown lands over which the government
had assumed contrqlf ~From the inception of colonial rule to
the mid-1930s, Crown land legislation was primarily concerned
with the regulation of its disposal to European settlers.
This was the period when the assumption that agrarian change
depended on European settler enterprise was never seriously
debated. The following were the principal instruments by
which the disposal of Crown lands was regulated: Queen's Reg-
ulations Respecting Government Land Sales in British Central

Africa, 1895;5°

87

The British Central Africa Order in Council,

1902; 88

and the Crown Lands Ordinances of 1912 and 1931.
The important issues in all these instruments were the method
of land disposal, the nature of the interests to be granted,

development conditions and the protection of existing African

land rights.
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(a) Method of Disposal

The 1895 Regulations on Government Land Sales established
a method of land disposal which was adhered to during the en-
tire alienation period.89 An intending purchaser was required
to select a piece of land on his own, and to submit to the
District Resident a fee of £2 to cover survey costs, together
with an application containing a written description of the
plot and a sketch plan. The District Resident commented on
the suitability of the proposed alienation and forwarded the
application to the Chief Surveyor for verification of the acc-
uracy of the sketch plan and description of the land. If the
proposed alienation was finally approved by the Governor, a
notice appeared in the government gazette specifying the date
on which the plot was to be auctioned at an upset price or
rental. The publication of this notice did not entitle the
applicant to any preferential treatment; the highest bidder
secured the plot on the appointed date. He was then rquired’
to’pay é aépbsit of iO‘pér cent of the amount bid, and the
survey fee deposit which was returned to the unsuccessful ori-
ginal applicant. The land was formally transferred to the
bidder upon payment of outstanding sums which were expected
within one month. The transaction was deemed null and void,
and the deposit forfeited, if the bidder failed to complete
the payments. The Crown Land Ordinance of 1912 increased the
prepayment on land sales to 50 per cent of the amount bid plus
a sum sufficient to cover estimated survey costs. The prepay-
ment for leaseholds was an advance rental for half of the year

plus estimated survey costs.90
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The rationale behind this method of disposing of land was
that it ensured the government maximum returns and income and
offered every settler an equal chance of acquiring the land.
But it also implied that land acquisition could be monopolized
by the wealthy at the expense of the original applicant. One

critic complained:

... Land suitable for planting is wvery hard to find
and when a man has spent perhaps two or three months
in searching for it and has at last found it, the
spot he has found after much trouble is put to public

auction and bought over his head at a price he cannot

afford to pay." -

Potential African buyers were in a worse position. Since they
did not generally possess the economic power to outbid most
settlers, this method of land disposal virtually prevented
them from acquiring Crown lands. The Crown Lands Ordinance of
1912 partially rectified this inherent economic discrimination.
The Governor was empowered to authorise direct sales or leases
in spécial cases involVihg vefy‘pbdr applicénts or iess impor-
tant land rights like yearly tenancies and grazing agreements.
But this power was apparently very sparingly used in favour of

Africans or individual settlers.92

The method of land disposal adopted also made it impossi-
ble for the administration to exercise certain powers of land
control. First, random and unrestricted selection of plots by
applicants made planned and orderly arrangement of estates
difficult. Secondly, the administration could not effectively
control the disposal of land to wealthy but undesirable char-

acters. The need for such control was not apparent when app-
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lications for Crown Lands were relatively few. After the
First World War, the influx of new settlers and the improve-
ment in tobacco and cotton prices changed the picture. Demand
for land increased, and the Crown Land Ordinance 1912 was am-
ended in 1920 to enable the Governor to vet persons eligible
for bidding at the public auction.93 But, as the 1920 Land
Commission observed,94 vetting bidders contradicted the rat-
ionale for public auctions. The administration was no longer
assured of maximum returns and settlers no longer had an equal
chance of acquiring‘the land. The Commission also noted that
little or no bidding took place in practice after vetting was
introduced. It therefore recommended the abolition of public
auctions and the introduction of direct alienations in all

cases. This did not take place during the period of Crown

Land disposals.

(b) The Freehold or Leasehold Debate

In his reboft on the setflemént‘of 1ana in the protector-
ate, Johnston averred that he was averse to selling Crown Lands
to European settlers. '"It was bad policy', he wrote, 'for the
Crown to lose hold of lands which at present would fetch a
poor selling price, and which may in time become very valua-

ble."95

He preferred to lease the land for short periods of
14 or 21 years at very low rentals, thus giving the Crown an
opportunity of participating in windfalls from future land ap-
preciation. It is significant to note that this initial pre-
ference for a leasehold as the interest to be granted out of

Crown Lands was motivated by speculative and financial consid-

erations rather than the need to control agricultural develop-

- 207 -



ment. Johnston, however, predictably contradicted his decla-
red intentions in the actual administration of the land pol-

icy. Freehold sales of Crown land exceeded leases during his
tenure, and the first statutory instrument on Crown land dis-

posals was devised primarily for permanent alienations.96

In 1904, Johnston's successor, Alfred Sharpe, reiterated
that Crown lands would, '"as a general rule, be leased in pre-

ference to being sold”.97

The new terms ahd conditions upon
which land could be leased or sold were indicated in a series
of circulars presumably published under the general authority
of article 7(3) of the British Central Africa Order in Coun-
cil 1902. The following were the types of leases envisaged:
Annual grazing agreements; yearly tenancies of 1 acre for

the construction of native stores in outlying districts;

Firewood cutting leases with a maximum tenure of 5 years;

Building leases for Township plots with a maximum term of 21

- years; and Agricultural leases. This last category was the

most important for our purposes. Agricultural leases were
subdivided into "Long Tenure' leases (12 to 20 years) for the
cultivation of crops like rubber and tea; and "Short Tenure'
leases (7 years), for the cultivation of annual crops like
cotton. Rent in both cases was fixed at 5 per cent of the
upset sale price, payable in advance, per annum. The lease
was renewable at the same rate of rent. The lessee could
also exercise the option of purchasing the fee simple, and
the price was 50 per cent of the total reassessed rent paid.
If the option was exercised during the first term, the price

was the original upset capital value of the land.98

- 208 -



An important factor in the reappraisal of the Crown land
sales policy was the finalisation of contracts for the const-
ruction of a railway in Nyasaland. The railway was expected
to enhance land values and the government, once again, was de-
sirous of participating in anticipated profits from rent re-
assessments or the redisposal of surrendered leaseholds. The
project was, however, ultimately responsible for making the
administration realise that stocks of Crown lands were not in-
exhaustible. Ignoring wiser counsel, the Nyasaland government
covenanted to finance the construction of the railway by a
private company with land grants of 3,200 acres for every mile.
It was subsequently discovered that Crown land stocks were in-
sufficient to cover this obligation. The administration had
to "borrow" its way out of the obligation and, for years to
come, the repayment of the railway loans prevented it from de-
vising and implementing development projects of more immediate

or lasting benefit to the Africans.99

Anéthérvill;considered aépécf‘of the‘réviéed 1énd policy
was the lessee's option to purchase the freehold. Some 48,6093
acres were reportedly acquired through the exercise of this
option. Some of the largest acquisitions are listed in the
table below. The option clearly contradicted the preference
for leases and, after some prevarications between 1906 and
1908, it was finally excluded from government leases as from

1911,190

Any policy which did not amount to freehold grants of

Crown lands at nominal prices was likely to be opposed by Eur-

opean settlers in Nyasaland, but some of the criticisms voiced
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TABLE 3: PARTICULARS OF LARGE ESTATES ACQUIRED IN PURSUANCE
OF THE OPTION TO PURCHASE THE FREEHOLD IN LEASES
OF CROWN LAND.101

YEAR

GRANTEE ACREAGE ESTATE DISTRICT —
- - EXERCISED
Dutch Reformed 2,000 Mlanda Dowa 1905
Church,
Steblecki 1,530 Kawaye Dowa 1907
African Lakes 8,000 Viza West Nyasa 1908
Corporation,
Steblecki 3,000 Tete Dedza 1910

3,000 Lingadzi Dowa 1910

11,850 Lingadzi Dowa 1910
Bradshaw 5,200 . Lujeri Mulanje 1913
J. Scott 1,000 Kapeni Ncheu 1917
E. Mullon 1,032 Meula Mulanje 1917

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

- against the agricultural leases on offer were not entirely

without justification. The leases were too short for both
annual and perennial crops, especially in a virgin protector-
ate with untried soils for some of the estate crops grown, and
no proper infrastructure. As one critic observed, the hazards
of the planting enterprise, plus the fact that the tenant was
not assured of compensation for improvements at the end of the
short term, encouraged settlers to extract from the land as
much as they could without expending on permanent improve-

ments.102

The Crown Lands Ordinance 1912 improved the terms by in-

creasing the length of leases for "slow maturing products'" to
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99 years with a provision for rent reassessment after the ex-
piry of 33 and 66 years of the term. The Governor was empow-
ered to determine whether a product was slow-maturing. Leases
for all other purposes, whether agricultural or not, could be
granted for a term not exceeding 21 years, subject to septen-
nial reassessments of rent. The basis for rent reassessment
in both cases was 5 per cent of the value of adjacent undevel-
oped agricultural land of equal quality. Leases were renewa-
ble at the end of both terms, but in the event of a reversion,
the government was still unwilling to commit itself to the
payment of compensation for improvements. It was also stipu-
lated that rent would be reassessed as if the lease was new if

a renewal of the term was sought.103

Improvements introduced by the 1912 Ordinance did not
quench settler demands for freeholds at nominal prices. The

Ordinance also evoked two particular comments on rent reassess-

~ment. It was contended that prospective tenants were unable

to estimate the potential cost of running an estate because
future rentals were left uncertain. It was also noted that
the basis for rent reassessment was uncertain where there was
no adjacent undeveloped land of equal quality to the estate.
The 1920 Land Commission proposed, in response, that instead
of fresh reassessments, rent should be doubled only upon re-
newal of 21 year leases, and after one-third and two-thirds of

104

the 99 year leases. But the Commission did not endorse

settler demands for longer terms or freeholds. It listed the

following arguments against alienation of land in freehold:105
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(i)

(ii)

(iii)

(iv)

(v)

It was difficult, if not impossible, to com-
pel adequate development of land or prevent
excessive waste when the freehold passed
from the Crown; the inefficacy of the land
tax introduced in the protectorate was fur-

ther evidence of this state of affairs.

It was necessary for the government to re-.
tain some choice over estate holders in
view of the special relationship between
the holders and their native tenants, and
once a freehold was granted, the government
was likely to lose any control over sub-
sequent alienation of the land to unsuit-
able estate holders.

The grant of the freehold terminated the
participation of public revenue in the
increased value of the land, but this
could not happen where leases were subject

to periodic reassessments.

Anything like a general practice of dis-
posing of the freehold of Crown land was
likely to encourage speculation with the
attendant evil of fictitious values.

The nature of European settlement in a
tropical country was not permanent, and
provided the interests of the tenant were
sufficient to justify expenditure and to
require economy of soil, the advantages
of a freehold could be equally attained
by leasehold grants.

Settler Associations in Nyasaland were so infuriated

these remarks that their criticisms failed to acknowledge that

by

the 1920 Land Commission report was otherwise a pro-settler

document.

106

But as far as the administration was concerned,

- 212 -



" the type of lease in vogue in Kenya.

the case against freeholds was so conclusively put that the
leasehold or freehold debate became academic for the rest of
the colonial period. The only debatable issues in the after-
math of the report were the terms and conditions of Crown land

leases.

In 1928, for example, the administration published a Bill
which extended the maximum term of 99 years to leases for fast-
growing crops, with a provision for rent revision within 33
years on the basis of the highest rent obtainable on adjacent

land. 197

The Bill also proposed to offer compensation for un-
exhausted improvements to all tenants who preferred to surren-
der the lease after the revision of rent. The changes propo-
sed attempted to quell complaints that rents were too high and
the short term lease was not a mortgageable asset in a world
depression with plummeting tobacco prices. Unofficial members
of LEGCO insisted that in the absence of freehold grants, the
only other acceptable form of tenure was a 999 year lease sold
at a fixed premium repayable over a number of years, after
which a peppercorn rent would be payable. This was apparently
108 Voting in the legis-
lature was split between the official and unofficial members.
Passage of the Bill was postponed to await instructions from
the Secretary of State and the report of a Select Committee
appointed to reconsider the issue. The main recommendation of
the committee was a reintroduction of the lessee's option to

purchase the freehold.109

The Secretary of State, on his part,
refused to approve any deviations from the main features of
the Bill. He instructed that the law for alienations of Crown

lands in Nyasaland should be similar to the Tanganyika Crown
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Lands Ordinance but not Kenyan law. Using the government's

inbuilt majority in the council, the Bill was bulldozed into

the Crown Lands Ordinance 1931.111

The persisting depression, however, continued to fuel
settler demands for better terms for Crown land leases. At
the same time, rent and land tax arrears mounted. In 1931,
the administration appointed yet another Select Committee to
consider: (a) the determination of leases by notice and re-
entry; (b) the extension of time for the repayment of arrears;
and (c) the extent to which arrears had become irrecoverable.
The Committee reported in 1932 that rent arrears on 127 leases
totalled £11,815 by September 1931. The government was entit-
led to re-enter in most of the cases, but such action was un-
economical if it was not prepared to complete the cultivation
and marketing of crops during the current year. The Committee

further recommended the reduction of rent where detracting

- factors like poor soils, distances from the market, inclement

weather and shortage of wood or water were pronounced. The
suggestions were accepted in principle, but the time was al-
ready past for concessions on the major issue of introducing
the 999 year leases. Disposals of Crown lands were now guided
by the concern for the present and future needs of the Afri-
cans, and 999 year leases which were, in effect, not very dif-
ferent from freehold grants would have contradicted this new

. 112
policy.
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(c) Development Covenants

In the initial stage of colonial rule, the administration
was so concerned with raising revenue from Crown land dispos-
als that due regard was not given to the regulation of actual
land use and its development. One circular issued in 1910 an-
nounced that the lessee's option to purchase the freehold
would henceforth be exercisable over an area equal to three

113

times the land under actual cultivation. But this was not

a development covenant of any meaningful force.

The first statutory instrument to introduce proper devel-
opment conditions in leases was the Crown Lands Ordinance 1912.

All lessees were by Section 10(p) required to expend '"a sum re-
presenting seven times the annual rental ... in the develop-
ment of the land" during the first three years of the term.

By Section 7(3), it was also a condition of every 99 year
lease for ''slow-maturing products' that one-third of the area
should be planted with the crop specified within three years;
that one-half of the area should be employed in proper cultiv-
ation of the crop within five years; and that an area not less

than half acreage should thereafter be maintained in proper

cultivation for the remainder of the term.

According to the 1920 Land Commission, Section 10(p) was
rather vague, and the steps necessary to enforce it, including
the examination of estate account books, were impracticable.
No attempt was apparently made to enforce its observance. The
clause did not make provision for the maintenance of cultiva-

tion throughout the term. It was probably assumed that this
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would be ensured by the initial expenditure. The Commission
recommended that if the necessary inspection could be under-
taken, as in the case of long leases, the tenant should be re-
quired to place under cultivation a certain percentage of the
land for the first three years, and a higher percentage for
the rest of the term. The extent to which Section 7(3) was
enforced was also unclear. The Commission reported that it
was impracticable to expect growers of tea, the major slow-
growing product of the protectorate, to comply with the cove-
nant if sufficient timber was to be grown and reserved for
curing the product. It recommended that the covenant for long
"tea-estate' leases should require the planting of one-fourth
of the estate within the first five years and no more than one

third thereafter.114

The Crown Lands Ofdinance 1931 introduced far more det-
ailed and specific covenants for development which were appar-
ently copied from a Kenyan Ordinance. The schedule below

summarised the nature and value of improvements required.

For the purposes of the Ordinance, permanent improvements
included farm buildings, water reservoirs and irrigation works,
roads, bridges, drainage or reclamation works, the clearing of
land for farming and the planting of trees, hedges or long-
life crops. Non-permanent improvements included livestock,
farm implements, machinery and similar implements which remai-
ned the property of the tenant. Apart from the permanent and
non-permanent improvements, the tenant was required to plant
approved forest trees on an area equal to ten per cent of the

total cultivated land during the first four years of the lease,
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and five per cent each year thereafter until forest land tot-

alled twenty per cent of the cultivated area.115

These covenants were formidable and impressive on paper;
but, as was the case with conditions under the 1912 Ordinance,
enforcement was a problem. The government neither had suffic-
ient manpower nor the political will to inspect and enforce
observance. The Director of Agriculture, ever fearful of pro-

voking settlers, cautioned:

"This is a matter which must be approached deli-
cately. It is undesirable for Agricultural or
Forestry Officers or for that matter District
Commissioners to inspect private estates unless

there is at least a probability that the terms

of the lease are not being carried out.”116

This was in response to a complaint that some of the depart-
ments with the means to evaluate observance of the covenants
were not informed of the number of leases granted, or of the
‘need for inépéétioh; nor wés‘ahy prbVisibn made for the‘cbst

of travelling.

(d) Non-Disturbance of Existing African Villages

When the 1903 High Court case revealed the ambiguities of
the non-disturbance clause in Certificates of Claim,117 Acting
Governor Pearce proposed the insertion of the following re-

drafted clause in all Crown Land leases:
"The site of no existing native village, settlement,

plantation or pasture land shall be included in the
said estate. Such site shall remain vested in His
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Majesty's Commissioner and Consul-General and shall
include not less than 8 acres per tax-paying head
of family, but may be such other or larger area as
His Majesty's Commissioner and Consul-General may
direct. Such an area shall not be deducted from
the area of the said estate. No rent or other ser-
vice shall be exacted from any native tenant upon
the said estate without the previous approval, in

writing, of His Majesty's Commissioner ... or of

some person by him thereunto lawfully authorised.”118

Unlike the clause in Certificates of Claim, the first part of
this condition made it very clear that African villages were
not part of the leased land and were, therefore, fully protec-
ted from Thangata. But this was contradicted by the second
part of the clause, which referred to the Africans as 'tenants"
on whom rent or labour services could not be imposed without
the Commissioner's authority. The last sentence of the clause
was superfluous if the intention was to exclude native vill-
ages from the land alienated to the lessee. The suggested
minimum of 8 acres per family was also unnecessary -and a hind--

rance to proper use of African lands.119

The Crown Lands Ordinance 1912 effected no significant
improvements in the non-disturbance condition. Section 10(h)
reiterated that African lands estimated at 8 acres per family
formed no part of the leased land. But Section 10(i) antici-
pated the existence of African residents on the estates and
attempted to prohibit lessees from demanding rent or labour
services from the original residents or other later arrivals
who settled on the estate with the consent of the lessee.

This clause anticipated and courted Thangata, especially where

the consent of the lessee to the later settlement could not be

- 219 -



proved. What constituted consent was left unclear. It was
suggested in one report that "if squatting has continued for
some time and has been of the character which the landlord
must be reasonably considered to have had knowledge of, and he
has not in the past taken any steps to ejectment, the landlord
must be held to have consented to the settlement of the [squa-
tters) on his lands and would be barred from taking any action

n 120 This was likely to be opposed by sett-

for ejectment ...
lers desirous of cheap labour. Potential conflicts were avoi-
dable here if no land was sold or leased with African resid-
ents and squatters were not permitted to establish residence

on leased estates.

The 1920 Land Commission appreciated the need for leasing
land or keeping it permanently free of African residents. It
recommended that suitable areas for European settlements
should be defined, surveyed in advance, and marked off in
blocks of, say, 1000 acres each. 'These blocks Would‘then‘be
léased to‘abplicants with verifiable financial means and poss-
ibly some experience as planters. It recommended that the
suitable areas should be selected where the least possible
disturbance of native settlements would be required, and such
few settlements as would be found upon the land would, on pay-

121 The weakness

ment of compensation, be gradually moved off.
of this recommendation was the underlying hint that all lands
suitable for commercial agriculture should be marked off and
reserved for exclusive European settlements, even if it meant
removing well-established African settlements. The Commission

also exaggerated the availability of Crown land for such pur-

poses. It estimated, without any proper statistics, that tak-
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ing into account African needs for 30 years, the protectorate
could spare 700,000 acres for European settlements and still
leave 2 million acres in reserve.122 Moreover, the necessity
of further alienations to settlers was not questioned although
figures quoted by the Commission in a different part of the
report revealed an inexcusable under-utilization of land lea-
sed or sold to the settlers. Between March 1919 and March
1921, the area under Crown land leases increased from 13,753
to 118,504 acres. From 1918 to 1920, the acreage under culti-
vation increased from 52,837 to 55,539 acres, and this inclu-
ded leasehold land as well as private land held under Certif-
icates of Claim which exceeded 1 million acres in the Southern

and Central province.123

Such discrepancies, and the obvious pro-settler bias,
made the recommendations of the 1920 Land Commission unworthy
of serious consideration and implementation. In any case,
from 1912 onwards, Government officers repeatedly insisted
thaf Cfoﬁﬁ iaﬁdsvweré 1éased free of African residents. The
spread of Thangata from private lands to Crown lands was app-
arently arrested or avoided irrespective of the faulty draft+
ing of the non-disturbance covenants.124 There is no evidence
to contradict such claims. Nevertheless, when the concept of
protecting Africans through trust lands crept into Crown land

legislation in the 1930s, the likelihood of land being leased

with African villages or residents was minimal.

- 221 -



6L6G°

L8T°
GT6°
LETS
(YA
009°
€00°
00¢Z°

€60°
000°
090°
79T1°¢
968 ¢

HIIANTIENS
SHOVIEOV

9

S
T
L
[4
[4
1
G

1
G¢
9
L
9

G

S

A
[
€1

CIIHANTIENS
SASVHT 40 °ON

9.%°9
8ET9
TL18
LTG0T
LI® ST
I81°¢T
0E% 0T
797°9
%0Z°¢
770G
G70°g
%G8°G
0059
009°¢

(3)
SavIdv
INHE

9€6°8
AYANIE
8GT°0T
Z00°€T
7988
182 11
GST16
EVS°6
96T°€T
989°/
LT9°6

(3)
qdLOdTIO0D
INHYE

168°11
VAVARY
T0L*9
TI%°T
T1L0°Y
s L
€I%‘g
0T% ‘8
€o%°0T
LO%°0T
L6L°L
000°9
0GT°8T
06zt
186°¢€T

qdsvaT
SHOVEYUOV

SHSVHT 40 °ON

el

61

0T
1<
9¢
8¢
0§
8¢
129
[43
1¢

9¢

Nﬁ.mmoﬁ Ol T¢6T " (SHSVAT) STIVSOdSIA ONVT NMO¥D 40 A¥VKWKAS

G UTIVL

Ge6l
7e6l
€eol
ceo6l
1e6T
0ce6T
6C61
8C61
LT61
9761
Ge61
7¢61
€C61l

¢col
1761

dVdIA

222



3 The Concept of African Trust Land

The protection of wider African land rights was not a
prominent feature of Crown land policy before the inter-war
period. As seen above, non-disturbance conditions implied in
leases were poorly drafted and, in any case, attempted to pro-
tect limited rights over existing settlements. In 1913, Gov-
ernor Pearce proposed the creation of exclusive native reser-
ves on Crown lands, but no action was taken, probably because
the suggestion was premature and the merits of a native reser-
ves policy were not sufficiently analyzed.126 The 1920 Land
Commission was subsequently critical of such a policy. It
correctly observed that the 'collection of large numbers of
natives in defined areas would be an unwarranted interference
with the ... occupation ... of their native land and would in

addition be totally unsuitable to their manner of 1ife".127

As an alternative to the:reserves policy the Commission re-
commended that Africans wishing to break away from the mould
of '"communal life" should be allowed to lease agricultural
holdings not exceeding 100 acres at the same rent paid by Eur-
opeans, but for a shorter renewable term of seven years, term-
inable on the death of the tenant. The Commission further re-
commended that other Africans cultivating economic crops like
cotton and tobacco on Crown land plots exceeding three acres
(the limit of what a man and his family could cultivate with-
out external help) should be compelled to take leases and pay
rent. Cultivation of such crops was regarded as ''foreign to
ordinary conditions of native life'" and "a special use of what

belongs to all for the private benefit of the cultivators”.128
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Literature on pre-colonial agriculture in Nyasaland shows
that the growing of economic crops like cotton and tobacco was
not foreign to African life. It predated British Colonial rule

129 It was

and the introduction of European estate agriculture.
also unfair to suggest that Africans should be compelled to
take leases and pay rent or a charge for better use of land
which, as far as they were concerned, belonged to them regard-
less of what current legal quirks suggested. This recommenda-
tion supposed that Africans were not entitled to the free use
of Crown lands. It foreshadowed local acceptance of a decis-
ion from the colony of Kenya to the effect that African rights
in Crown lands were extinguished by annexation of that count-

.130 Nyasaland was still a protectorate, but this did not

ry
deter the Commissioners or the administration from regarding

Africans as tenants-at-will of the Crown.

The recommendation also revealed the Commission's lack of
commitment to the promotion of African agriculture. A charge
would have dissuaded most Africans from growing cotton and to-
bacco. It would appear that the Commission was more interes-
ted in preserving European monopoly over the production of
these crops, and in keeping the general mass of Africans as
providers of cheap labour. It countenanced the elevation to
the status of a rural African middle class of only a few indi-
viduals who could afford to lease 100 acre agricultural hold-
ings. But the short term proposed for such leases was not the
type which the Commission could recommend for European estates.
Moreover, some of the senior officers in the administration
were willing to concede that the contribution to agrarian

change of the small European estates on which proposals for
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progressive Africans were modelled was not very significant.131

It was not regrettable, therefore, that this part of the 1920
Land Commission report was not acted upon. The proposals

would have made Africans on Crown lands even less secure, and
tensions which were already heightened by the post-war aliena-

tions would have increased.

The independent East Africa Commission of 1924 favoured
agricultural development through African enterprise and was
more sensitive to African feelings on alienations of Crown
lands. It suggested that African uneasiness and insecurity
could be assuaged by vesting undisposed Crown lands in a Board
of Trustees which would be empowered to administer the lands
for the use and common benefit of the Africans. This was in
keeping with a similar recommendation proposed for the colony

of Kenya.132

‘This recommendation was repeated and amplified in a memo-
randum on native policy circulated to all governments of the
East African dependencies in 1930. It suggested that the ad-

"

ministration of the territories involved ''exercising a trust
on behalf of the African population ... the object of which
may be defined as the protection and advancement of the native

133 This trust could not be delegated or shared. Thus,

races'.
in the event of conflict between the interests of the Africans
and the immigrant races, priority was to be given to the for-
mer. The first essential of this trust concept in land admin-
istration was '"to remove finally from the native mind any fee-

ling of insecurity in regard to tribal lands; and to keep av-

ailable for all tribes land of such extent and character as
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will fairly suffice for their actual and future needs”.134

The memorandum asserted that legal decisions vesting all un-
alienated lands in the Crown did not imply that Africans in
actual occupation of those lands possessed inferior rights un-
worthy of protection in the courts, 'but only that such cust-
omary rights have not yet been so sufficiently ascertained and
defined that the protection of the courts can in fact be exer-

135

cised". An early and authoritative ascertainment and def-

inition of customary land rights was, therefore, essential.

The trust concept also required that governments ''should
not admit restrictions on the possession, occupation or use of
land by the natives, as in effect to compel them either dir-
ectly or indirectly to take service for wages with private em-
ployers”.136 Thus, some of the statutes on the control of
Thangata passed after 1930 which encouraged or compelled Afri-
can residents to provide labour '"in lieu or abatement of rent"
on European estates arguably contradicted this fundamental
poliéy df coloﬁiél adﬁinistrétién. ‘It‘sﬁould be noted, how-
ever, that the trust concept did not require the annullment of
rights and interests already acquired by immigrant races in

contravention of the policy. Such rights were preserved and

protected.

The first statutory instrument to incorporate the princ-
iples enunciated in the memorandum was the Nyasaland Protect-

137 The pre-

orate (Native Trust Land) Order in Council 1936.
amble recited that it was ''expedient that the customary rights
of the natives ... to use and enjoy the land of the protector-

ate and the fruits thereof in sufficient quantity to enable
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them to provide for the sustenance of themselves, their fami-
lies and their posterity should be assured, protected, and
preserved'". The attainment of this objective was attempted by
restructuring land in the protectorate into the categories of
Crown Lands, Reserved Lands and Native Trust Land. Crown
Lands were defined as '"all lands and interests in land acqui-
red or occupied by or on behalf of His Majesty''. Reserved
Lands included lands originally held under Certificates of
Claim which were previously categorised as private lands;
lands leased, granted or otherwise disposed by the Governor
prior to the Order, except yearly tenancies; land other than
Crown lands in townships; forest reserves; and certain sched-
uled areas. The Governor was empowered to amend the schedule
to reduce, butinot to increase, the category of reserved lands.
Land held by private persons in this category could be surren-
dered and retained in the same capacity or transformed into
Native Trust Land. This was the third and most important cat-
egory. It included all lands in the protectorate, whether
vaéantlér waéte, occupied or unoccupied, which were not inclu-

ded within the categories of Crown or Reserved Lands.138

Native Trust Land was vested in the Secretary of State
for the Colonies, but the Governor was empowered to exercise
powers of administration "for the use and common benefit of
the natives'", subject to the general directions of the Secre-
tary. Without the Governor's sanction, no other person other
than an African could assert a right to use or occupy the land.
The Governor could grant '"rights of occupancy'" to natives or
non-natives if it appeared to him that the disposal of the

land was for the common benefit, direct or indirect, of the
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Africans. Due regard was to be given to 'native law and cust-
139

oms' in all such disposals.

The nature of rights of occu-
pancy was not precisely described in the Order, but they were
analogous to Crown land leases and the administration eventu-
ally resorted to an indiscriminate and interchangeable use of
the two concepts.140 Rights of occupancy could be granted for
a maximum 99 year term, at a rent revisable within 33 year inter-
vals, and subject to any development conditions which the Gov-

ernor devised.

The procedure for disposing African Trust Land was chan-
ged to reflect the new social and political setting. First,
the obsolete public auction method of disposal was abandoned.
Secondly, the law required prior consultations with, but not
necessarily the consent of, the native authority of the area.
The concept of trust land was introduced at a time when the
policy of "indirect rule'", or the use of "authentic'" traditi-
onal rulers in local administration, was in vogue. Apart from
cdnsﬁltations wifh suéh rulers, the 1936 Order in Council sti-
pulated that proceeds from the disposal of the land should be
paid into the treasury of the Native Authority or into a cent-
ral fund for all Native Authority treasuries. Finally, the
Order required the payment of compensation to persons distur-
bed by the grant of a right of occupancy. Compensation was
required even where the acquisition was for a public purpose,
but any payment in this case was made to the Native Authority

141
treasury.

When Sir Sidney Abrahams reported on land policies in

Nyasaland in 1946, he revealed two problems on the operation
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of the 1936 Order in Council.142 The first was on publicity.

District Residents, Native Authorities and Africans in general
were not fully conversant with the terms of the order. 1In one
case, the requirement for prior consultations with HNative Au-
thorities before land disposal was treated as a requirement
for consent, and the construction of an agricultural station
in Lilongwe was held up because the appropriate Native Author-
ity withheld consent at the instigation of the Nyasaland Afri-
can Congress. This political organization was vigilant and
critical of attempts to dispose trust land under the loose
pretext that it would be "indirectly' beneficial to the Afri-
cans. The vigilance in this particular case may have been
misplaced, buf the mere involvement of the party suggests that
Native Authorities were not the only legitimate African spokes-
men on such matters. .The party was concerned that some chiefs
who owed their positions to the administration would pander to
the wishes of their masters and fail to reflect the true wish-
es of the people. There was need for wider consultations with

the party and other pressure groups under the Order.

The second problem concerned the definition of Crown
lands. It should be recalled that the definition of the con-
cept under the British Central Africa Order in Council 1902
included land held by the government for public purposes, as

143 uhich the 1936

well as vacant and occupied African lands
Order categorized as ''Native Trust Land'". But the passage of
this Order was not complemented by a revision of the definit-
ion in the earlier instrument. Thus, for a time, two defin-

itions of Crown lands existed in the law, one including ''Nat-

ive Trust land'", the other excluding the concept. It was also
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~Trust Land.

anomalous for the 1936 Order to classify forests controlled by
the government under '"reserved lands' instead of '"Crown Lands'.
In 1947, "Crown Lands" were more appropriately redesignated as
"Government lands'" and the 1902 Order in Council was duly re-
vised.144 In 1950, "Government Lands" became "public land",
and this term was redefined to include forest reserves and

land in townships which was not under "private ownership'.

This later concept replaced the notion of 'reserved lands".

The word '"native' had by now acquired pejorative connotations,

and the category of Native Trust Land was restyled African
145

Apart from the change in nomenclature, the 1950 Order in
Council empowered chiefs to allocate land to ather Africans
under customary law, subject to the general and special direc-

tions of the Governor.146

This was a belated recognition of
what had always been the customary right of chiefs irrespect-
ive of what statutory law for the time being stated. The new
Order also confirmed the Governor's power to grant licences
out of African Trust land, a power which was first introduced

147 He was additionally empow-

under an amending Order in 1949.
ered to '"'make any grant of African trust land for an estate
[hot] greater than a lease or right of occupancy for ninety-

148

nine years'. The terminology here was still unsettled.

Regulations on Trust land disposals published in the same year
defined leases as including rights of occupancy.149 The regu-
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