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ABSTRACT

Since gaining global attention in the 1980s, child sexual exploitation has been incorporated into a
growing body of both soft and hard law at national, regional and international levels. This research
analyses how the concepts of childhood, gender and sexuality are constructed and articulated within
international discourse. It then applies Flat Law Theory to the case of Morocco in order to examine
the interactions between international norms and the national context, including domestic law and
cultural beliefs and practices, as well as the impact on policy and programmes addressing child sexual
exploitation. It finds that although international discourse has a strong influence, Foucauldian sites of
resistance can nevertheless be identified at the level of the state and society, which challenge

international perceptions of gender and sexuality within the context of child sexual exploitation.

ACKNOWLEDGMENTS

I would like to thank Dr Awino Okech for her academic support and guidance as well as my dear friend
Elizabeth Robson for taking the time to read through a preliminary draft and providing me with

insightful and incisive feedback.

| would also like to extend my sincere gratitude to ECPAT Luxembourg, ECPAT France and ECPAT
International for allowing access to documentation on their work, especially Audrey Rochette, Mark

Kavanagh and Thomas Kauffmann.

This Master’s degree would not have been possible without Thomas Kauffmann, Susanna Greijer and
René Schlechter who kindly supported my application to study at SOAS. Special thanks go to Thomas
Kauffmann to whom | am extremely grateful for both his personal and professional support during

this undertaking.




TABLE OF CONTENTS

s IV EPOACEION ca5ss sumss sossssnssssassisssssisstssssesssssiosss i ssss 3s0s a0 a8 0504400458 50855 P HEETHIIEEHA458 30008 4063 HHRRHI03I400E5 190555 5
1.1 Positioning child sexual eXploitation ... e et e et st e s e s 5
1.2 Research purpose and @UEIING: sssssssssismsssssssinssisesisississsssaaniassssssssssssnssanssisssissssinniiisiiiiianiiiais 8

2. VBTN OO OZY . ettt et et te s e bbs b bbs b bbbt e rab e e e e e raserraeterseeee s e eebae e bbe e bbe hbrs bbb bbb rbrns 9
B = T B e T Y L=t Y= TR OPTP PP 9
2.2 A FOUCAU IO AP RTGAENG: 1555:s5i5500s5550505500055 50865 505 505065505555 5404 55905 1508565409 58555555 3968 495 85054305 E80408 00508350 10
2.3 Flat Law as a theoretical framework.........ooeeevieer e e e e 12
2:4 Research Methods - :::cusmimsciiiaiisismismsmasnmisisiasasaissssissssisnsisasiasistessstisssssisstissssisssnisss 14

2:4.1 Discourse analysis  issssissssssissssismssssssnssssssissssos svisssssssssssisssesssassssssessasssiaseesinsssassiess 14
2.4.2 Case STUAY ANalYSiS...iiiirrereriiesiiiuieraeeeees e irs i rrsiesaeasees st rresrre st sessses s sns e neesesessesenrrsaneeae 14

2.5 LinaLioNS aME SEOPR suissinsirsssssisissssssinsssinsisnssesssssassss ot 550051588558 558550558 065 495 4440543015 803008 80508350 15

3t IntennatioNaltiSCOUNSE : s:s:msm0mzmmammammissnisinsssssnnansnnisassssnsssssisassnsassasaninssasnassassassnsassasianisassissanias 17

3.1 The construction of gender and sexuality in international discourse ........cccocvvvvieiieciiinnnniennnns 17

3.2 The subjectification of children in international [aW .........ccovviiiiviiiiiiiiei e e e e 19
3.2.1 Children as bearers Of FMghtS.......cccivieiee e re e e e een sermnnnanaeeen 19
3.2.2 Children as vulnerable persons requiring special protection ...........ccccoeeeii e niecciicenees 20
3.2.3 Children @S BEBNTS . ... e iiee e ee e e et e e cee ettt e e aeee s et nneeseeaeaeeeeennnnnebeaeeeee s eesnnnraaeeean 21
F:2:4:/Childrenas:gendered BeINES q::ssssssssssssisssasssssssmassrsssissisosssasssisssisssssasanianisiisssisansisansisis 22
3.2.5 Children as seXUal BEINES ...cooviiiiiiiiii e s e se e s e eessseebes e srs e ebs bensssrensans 22

S S UGN 22220555200 35500525555 000 3: 5555 3010055545 055505 5354535685355 5 35 5850 84485 5850 343 2544020830 554050530588 5 RE 43583 445858855 24

4. Flattening international law: Spotlight on MOrOCCO. ... cei ittt e e 25

4.1 Ideologies and norms: The competing “truths” of international and Moroccan law................ 26

4.2 Subjects and spaces: The discourses competing With [aW .........ecuvrieiiciiiiinneee e 28
4.2.1 The perception of gender within MOroCCan SOCIETY .......ciiiviviiiriiiviiirieriiie e ires s reesseseesens 28
4.2.2 The perception of sexuality in MOroccan SOCIELY ...cvvvviveieeee e ee e eae e ee e eerennees 29
4.2.3 The construction of children in Moroccan SOCIELY. ........ceiriireiiiiiniiee e 30

4.3 Practices: The impact of power play on practice......cc.ocooiiiiiiiieeeeeeee e 30
4:3:1 Mapping Ehemain|playerS:ssssssssisssisnaisssasisisisimnsssasasisissassssaseisisiiisisiseiatiamiisassissaniais 30
4.3.2 The deployment of discourse and its iMPact ......coovviviiiriiiie e e enesesesssrennees 33

4.3.2.1 The impact of societal discourse on children’s vulnerability to sexual exploitation.... 33

4.3.2.2 The impact of discourse on policy and programming .........coccceeeeeareienieirsceeeseeesceneens 34

A, SUNTINNGIY 255525135050 00555320 5505055 250555555 2550 546555500 5045555883 350558 8540880555445 35820544 2038 20000 S4mB 30008 SHRRR SR80 805504455 37
5. Conclusion andirecomMmendationS s s sicmismsiisiiniassinsinaiiimisni 38
o = - 41




LIST OF ABBREVIATIONS

ACRWC
ACHPR
AFD

AU

CE
CEDAW
CETS
CRC
ECPAT

EU
ICRW
ILO
LGBT+

MAEL

MENA
MSFFDSM

NGO
OHCHR
OPSC

PPIPEM

SDG
UN
UNCRC
UNGA
UNICEF
UNTS
WHO

African Charter on the Rights and Welfare of the Child

African Commission on Human and People’s Rights

Agence Frangaise de Développement (French Development Agency)

African Union

Council of Europe

Convention on the Elimination of All Forms of Discrimination against Women
Council of Europe Treaty Series

Convention on the Rights of the Child

End Child Prostitution, Child Pornography and Trafficking of children for sexual
purposes

European Union
International Center for Research on Women
International Labor Organization

An inclusive way to represent different sexual and gender identities or experiences
embracing lesbian, gay, bisexual, transgender, queer, questioning, intersex,
asexual, pansexual (My LGBT Plus, 2018)

Ministére des Affaires étrangéres luxembourgeois (Ministry of Foreign Affairs,
Luxembourg)

Middle East and North Africa

Ministere de la Solidarité, de la Femme, de la Famille et du Développent Social du
Maroc (Ministry for Solidarity, Women, the Family and Social Development,
Morocco)

Non-Governmental Organisation
Office of the United Nations High Commissioner for Human Rights

Optional Protocol to the Convention on the Rights of the Child, on the sale of
children, child prostitution and child pornography

Politique Publique Intégrée de la Protection de I’'Enfance du Maroc (Integrated
Public Policy for Child Protection, Morocco)

Sustainable Development Goal

United Nations

United Nations Committee on the Rights of the Child
United National General Assembly

United Nations Children’s Fund

United Nations Treaty Series

World Health Organization




1. Introduction

1.1 Positioning child sexual exploitation

Since gaining global attention in the 1980s, child sexual exploitation has been incorporated into a
growing body of both soft and hard law! at national, regional and international levels in which it is
constructed as both a human rights issue and a crime (ECPAT International, 2015; Ennew, 2008, p.41;

Montgomery, 2015, p.154).

The United Nations Convention on the Rights of the Child (CRC), adopted in 1989, remains the central
piece of international legislation with respect to child rights and the first to address child sexual
exploitation explicitly through its Article 34 which commits State Parties to protecting children from
all forms of sexual exploitation and sexual abuse, making specific reference to prostitution and
pornography (Dushi, 2018, pp.81-2). It also provides the now internationally recognised definition of

a child in its first article (OHCHR, 1989):

“...a child means every human being below the age of 18 years unless under the law

applicable to the child, majority is attained earlier.”

The organisation of the First World Congress against Commercial Sexual Exploitation of Children, in
Sweden in 1996, resulted in the Stockholm Declaration and Agenda for Action being adopted by 122
governments, which declared that the commercial sexual exploitation of children was a “fundamental
violation of children’s rights” (ECPAT International, 1996). It is also the first instrument to provide a

definition of this type of exploitation which:

 Hard law refers to legally binding obligations that are precise and that delegate authority for interpretation
and implementation in contract to soft law which is weaker in terms of obligation, precision, and delegation
(W. Abbott and Snidal, 2000, pp.421-2)




“...comprises sexual abuse by the adult and remuneration in cash or kind to the child
or a third person or persons. The child is treated as a sexual object and as a
commercial object. The commercial sexual exploitation of children constitutes a form
of coercion and violence against children, and amounts to forced labour and a

contemporary form of slavery.”

From the year 2000 onwards, a body of international and regional legislation specifically targeting
child sexual exploitation was developed (Dushi, 2018, pp.81-5). The Optional Protocol to the
Convention on the Rights of the Child, on the sale of children, child prostitution and child pornography
(OPSC) was created in response to “the significant and increasing international traffic of children for
the purpose of the sale of children, child prostitution and child pornography” as well as “the
widespread and continuing practice of sex tourism, to which children are especially vulnerable”
(OHCHR, 200043, p. 247). Article 2 of the OPSC provides the following definitions for child prostitution

and child pornography:

“(b) Child prostitution means the use of a child in sexual activities for remuneration

or any other form of consideration;

(c) Child pornography means any representation, by whatever means, of a child
engaged in real or simulated explicit sexual activities or any representation of the

sexual parts of a child for primarily sexual purposes.”

The OPSC urges its sighatories to ensure that specific acts are criminalised and penalised by national
legislation (Art. 3) and insists on provisions for extradition (Art. 5) as well as the seizure and
confiscation of material in relation to these crimes (Art. 7) (OHCHR, 2000a). Similarly, the Protocol to
Prevent, Suppress, and Punish Trafficking in Persons, especially Women and Children, supplementing
the United Nations Convention against Transnational Organized Crime (hereafter referred to as the

“Trafficking Protocol”) addresses the prevention, investigation and prosecution of trafficking offences,




including for the purposes of prostitution or other forms of sexual exploitation (Art. 3) (OHCHR,

2000b).

Legislation addressing child sexual exploitation has also been developed at various regional levels. For
example, the European Union Directive on combating the sexual abuse and sexual exploitation of
children and child pornography states that they “constitute serious violations of fundamental rights”
(EU, 2011). Further, one of the primary aims of the Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse (hereafter referred to as the “Lanzarote
Convention”) is to “protect the rights of child victims of sexual exploitation and sexual abuse” (Art. 1b)
(CE, 2007) and the African Charter on the Rights and the Welfare of the Child commits its signatories

to protecting children from all forms of sexual exploitation (Art. 27) (ACHPR, 1990).

International and regional instruments such as the CRC, the OPSC, the Trafficking Protocol and EU
Directives are considered legally binding and mechanisms such as the UN Committee on the Rights of
the Child and the Group of Experts on Action against Trafficking in Human Beings (GRETA) as well as
reporting procedures have been established in order to facilitate monitoring the implementation of

these instruments (Cohen, Hart and Kosloske, 1996; Slomanson, 2011, p.4).

Child sexual exploitation is also addressed within the 2030 Agenda for Sustainable Development which
seeks to build upon the work of the Millennium Development Goals and is “grounded in the Universal
Declaration of Human Rights [and] international human rights treaties” (UNGA, 2015). Child sexual
exploitation is covered by Sustainable Development Goals 5, 8 and 16, and explicitly addressed in the
associated Targets. SDG 5 frames sexual exploitation primarily as a form of gender-based violence and
a “harmful practice” in the case of child marriage, whereas Target 8.7 aspires to “end modern slavery
and human trafficking” and to eliminate “the worst forms of child labour”, which includes child
prostitution (ILO, 1999; UNGA, 2015). Finally, Target 16.2 aims to “end abuse, exploitation, trafficking

and all forms of violence against and torture of children” (UNGA, 2015).




The sexual exploitation of children is, therefore, firmly located within the closely entwined

international frameworks of human rights, law and sustainable development.

1.2 Research purpose and outline

This study examines how the concepts of gender and sexuality are understood and articulated within
the context of child sexual exploitation, and to what effect. Following an introduction to the research
topic in Chapter 1 and an outline of the methodology applied in Chapter 2, Chapter 3 analyses how
the concepts of gender and sexuality are formulated within international discourse as well as how
children are constructed as subjects by international legal frameworks. Chapter 4 takes Morocco as a
case study in order to examine the contextual influences that impact the development and
implementation of law at its different levels (its ideological or institutional source as well as its norms,
subjects, spaces and practices). It explores how gender and sexuality are perceived within Moroccan
society as well as by stakeholders addressing child sexual exploitation (NGOs, international agencies
and the state). It also considers the impact of these perceptions on children who are victims of or
vulnerable to sexual exploitation as well as how they influence policy and programmes developed to

address the issue.




2. Methodology

2.1 A Feminist perspective

This research rejects a positivist approach which holds that there is a “truth” which can be discovered
by an “objective knower” (Hesse-Biber, 2004, p.6). Positivism generally results in a reflection of the
dominant androcentric as well as US/Eurocentric worldview and can therefore be deployed to
perpetuate unequal power relations and hierarchies (Hesse-Biber, 2004, pp.9, 11). It also places the
researcher in a hierarchically superior position and assumes that they are in possession of special
knowledge (Hesse-Biber, 2004, p.12). Given these power dynamics, it is a risk for researchers to
assume that they can speak for vulnerable groups or from a subaltern perspective (see Spivak, 1988).
Consequently, this research assumes an interpretist approach, drawing on feminist and Foucauldian
methods, both of which are sceptical of “universal truths” and challenge “hierarchical modes of
creating and distributing knowledge” (Hesse-Biber, 2004, p.3; Foucault, 1978, 1980). These
approaches recognise the (co)existence and validity of different knowledges and “truths” which are

always “partial, situated, subjective, power imbued, and relational” (Hesse-Biber, 2004, pp.13-14).

From a feminist perspective, “objectivity means quite simply situated knowledges”(Haraway, 1988,
p.581) as well as the acknowledgement that they may be “rooted in different and often mutually
irreconcilable epistemological positions” (Larner, 1995, p. 187; Nagar, 2002, p.183). These
perspectives can be deeply influenced by a person’s location or “combination of locations within the
social structure (i.e. race, class, gender, sexuality, geography, etc.)” demanding an intersectional

approach to analysis (Crenshaw, 1991; Hesse-Biber, 2004, p.19).




2.2 A Foucauldian approach

A Foucauldian approach allows us to question where “knowledge” and “truth” are situated but also
to explore how discourse constructs childhood, gender and sexuality, as well as to make the

connection with questions of power (Foucault, 1980, p.97; Graham, 2011, pp.671-2).

- Subjectification

Discourse transforms individuals into ‘recognisable’ subjects “upon whom and through which
particular relations of power are realised” (Graham, 2011, pp.670-1). Foucauldian analysis will be used
to understand how children, and particularly sexually exploited children, are constituted within
discourse through examining the “discursive practices that both objectify and subjugate the

individual” (Graham, 2011, pp.671-2; Foucault, 1980, p.97).

- Knowledge/truth

Certain forms of knowledge such as law have come to represent “truth” through “self-reinforcing
discursive processes” (Foucault, 1978, 1982, p.781; Graham, 2011, p.671; Rubin, 2011, p.143). A
Foucauldian analysis allows us to identify which knowledges are accepted as legitimate and which are
marginalised as well as to “question the intelligibility of truth/s we have come to take for granted”

(Graham, 2011, p.666; Doezema, 2010, pp.9-12).

- Power

Knowledge is not only produced discursively but also deployed discursively as a means of exercising
power (Foucault, 1978, pp.11, 32-3, 102-3). Power is not only exerted from “above” by the state or
institutions, but also from numerous other sites within society such as professional, personal, social
or cultural spheres in which concepts such as gender and sexuality are constructed through discourse

and processes of “normalisation” (Foucault, 1978, pp.89, 92—4, 1982, pp.791-3). Consequently, any
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analysis of power should include sites of resistance as well as dominance (Foucault, 1982, pp.788-9,

794).

- Gender and sexuality

Foucault has rightly been criticised for his “gender-blindness” but this does not prevent us from
applying his conceptual framework to gender (King, 2004, pp.29-30). Indeed, Butler has demonstrated
how gender is constructed, as well as perpetually reinforced, through discursive processes (Butler,
1996, pp.111-2, 118, 1997, p.381). She has also argued that there is a close connection between the
construction of gender and the construction of sexuality, in that “intelligible genders” are central to
the construction of heterosexuality as the norm (Butler, 1990, pp.23, 30). Paradoxically, the
construction of heterosexuality as the norm makes other forms of sexuality possible through non-
compliance (Butler, 1990, pp.23-4; Foucault, 1978, p.94). Determining what is “unnatural” (i.e.
“deviant” sexualities) establishes what is “natural” (i.e. heterosexuality) (Alexander, 1994, pp.9-10)
and so, in this sense, heterosexuality is obliged to position itself constantly and consistently as “the
original and the norm” in perpetual fear of the shadow of homosexuality (Butler, 1996, p.115, 1997,
pp.384-5). From this perspective, heterosexuality and homosexuality are co-dependent because they

are always constructed in opposition to each other (Butler, 1996, p.115; Alexander, 1994, p.6).

It is important to emphasise that “gender” should not be conflated with “women” or “femininity”.
Connell’s theoretical work on masculinity will therefore prove helpful in identifying and examining
constructions of masculinity, especially “hegemonic masculinity”, a dominant form of masculinity
which might not necessarily be performed by the majority of men, but which serves as a reference to
which men should aspire, or in relation to which they should position themselves. Connell also makes
a connection between masculinity and sexuality as hegemonic masculinity is considered to he

heteronormative (Connell and Messerschmidt, 2005, p.832).
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Gender has also been deployed as a Foucauldian “disciplinary technique” to produce “bodies and
identities and operates as an effective form of social control” (King, 2004, p.30). Consequently, Butler’s
and Connell’s conceptual frameworks will complement Foucault’s work on sexuality and power to
facilitate my analysis of how notions of gender and sexuality are understood and deployed through
discourse relating to child sexual exploitation; the aim being to expose the origin, nature and
manifestation of power within these discourses (Foucault, 1982, p.785), as well as the impact on policy

and programme development (Doezema, 2010, p.11).
2.3 Flat Law as a theoretical framework

Feminism has historically been addressed through a rights-based approach and through legislative
means (Fineman, Jackson and Romero, 2009, p.3; Kapur, 2002, p.3). Feminist legal theory has
developed various critiques of international law and the human rights framework that will also prove
useful for examining the concepts of gender and sexuality and how they relate to child sexual
exploitation within current frameworks (Charlesworth, Chinkin and Wright, 1991; Fineman, 2005). For
instance, Feminist legal theory challenges “the modernist, legal positivist and essentially vertical view
of law as a system of imperatives emanating from a hierarchically superior source” and as being

“superstructural”, illustrated in Figure 1 below (Davies, 2008, pp.282, 290-1):
Figure 1: Vertical Law

Source (institutional or ideological source e.g. United Nations)

\ 4

Norms (e.g. legislation, regulation)

¥

Subjects (e.g. citizens) & spaces (e.g. jurisdictions, territories)

3

Practices (e.g. marriage, litigation, property transfer)
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This perspective illustrates how law, and particularly international law, considers itself to be superior
to other institutions such as religion, family, community, economy etc., particularly in non-Western
contexts, as well as how it creates norms, constitutes subjects and shapes practices (Griffiths, 1986;
Maniji, 1999, pp.437, 439). However, the law is both influenced by and intrinsic to its environment
(Davies, 2008, pp.282, 289). As such, law cannot be divorced from its “political, economic, historical
and cultural context” and in some cases may even serve to make “social, political and economic

inequalities appear natural” (Charlesworth, Chinkin and Wright, 1991, p.613; Davies, 2008, p.289).

Flat Law theory, therefore, provides a useful framework for analysing the influences of social, cultural,
economic and political contexts at each of the different levels of vertical law illustrated in Figure 1.

This is understood as a two-way process, as illustrated in Figure 2 (Davies, 2008, pp.290-1):

Figure 2: Flat Law Theory

Contextual influences “ Source “ Contextual influences
Contextual influences “ Norms “ Contextual influences

\ 4

; Subjects & :
Contextual influences “ s;aces “ Contextual influences

\ g

Contextual influences “ Practices “ Contextual influences

Flat law theory facilitates a Foucauldian understanding of the power of law in that it does not “flow
from a single centre but is located in multiple sites” and allows us to think of “alternative practices of
law, alternative knowledges about law, alternative localities in which law exists, and alternative legal
subjectivities” (Davies, 2008, p.286). This framework is applied in Chapter 4 when analysing the

influences at each of these levels in the Moroccan context.
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2.4 Research methods

This dissertation uses two main research tools to achieve its objectives: discourse analysis and case

study analysis.

2.4.1 Discourse analysis

Discourse analysis is concerned with the “relationship between language (text, discourse) and power
(political struggle, inequality, dominance)” (Breeze, 2011, p.495). Consequently, it focuses on context
and the “social processes and structures” that produced the language (Wodak and Meyer, 2001, p.3).
This association between “real language phenomena and the workings of power in society” is its real

strength (Breeze, 2011, p.520).

Hence, this research applies the Foucauldian framework set forth in Section 2.2 to analyse the
discourse employed in international legal and child rights frameworks, as well as by international
agencies, the state, NGOs and society, in order to examine how concepts such as the childhood,
gender and sexuality are constructed and deployed, taking the specific case of Morocco to explore the

relationship between discourse and “the workings of power in society” (Breeze, 2011, p.520).

Discourse analysis has been criticised for its overreliance on the personal and political interpretation
of the researcher, for drawing conclusions too rapidly without adequately testing the data as well as
for its emphasis on the negative aspects of discourse (Breeze, 2011, pp.520-1). | am aware of these

limitations which are addressed in Section 2.5.

2.4.2 Case study analysis

Case studies have on occasions been criticised for lacking scientific rigour and encouraging
generalisation but they can also help gain a more holistic view of a situation through facilitating in-

depth analysis of a situation that takes into account contextual realities (Noor, 2008, pp.1602-3).
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Consequently, | decided to select a specific country to use as a case study in order to ‘flatten’ the
international legal and child rights framewaorks related to child sexual exploitation by examining the
influences at each of the vertical levels of law (sources, norms, subjects, spaces and practices) within
its particular context (see also Section 2.3). | chose Morocco because it has a complicated and
sometimes contradictory relationship with issues such as sexuality and prostitution (Venema and

Bakker, 2004).

2.5 Limitations and scope

In keeping with the feminist and non-positivist approach of the research methodology, | recognise
that | am not an “objective knower” (Hesse-Biber, 2004, p.6) and that my sociocultural location and
experience has shaped this study and therefore to some extent its results (Harding, 1987, p.9). For the
last ten years | have been working for ECPAT Luxembourg, a member of the global network ECPAT
International, which played a pivotal role in bringing the issue of child sexual exploitation to global
attention during the 1990s (O’Connell Davidson, 2005, p.31). The combination of my professional
experience and my studies in Gender and Sexuality at the School of Oriental and African Studies (SOAS)
has clearly influenced my choice of research questions and aroused the desire to analyse the issue of

child sexual exploitation through the dual lenses of “gender” and “sexuality”.

ECPAT International places great emphasis on advocacy aligned to international legal instruments and
human rights frameworks and so | have also come to place great importance on these within my work
(ECPAT International, 2018). This research is an opportunity for me to analyse and question some of
these instruments and frameworks in more depth. | have therefore consciously sought critiques of

international legal and child rights frameworks to balance my views and experience.

Much of the current documentation on child sexual exploitation has been produced by ECPAT which
privileges the voice of a network in which a Western and anglophone perspective dominates despite

its international nature. As such, | have attempted to bring in voices from sources outside of the
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network and from the local or national level to balance the dominating international discourse. In
reality, this has been a challenge and more comprehensive research targeting boys, LGBT+ children
and grassroots organisations is required in order to integrate alternative voices more meaningfully. It
should be emphasised, however, that all members of the ECPAT network are independent
organisations, and many are national or grassroots organisations, providing different perspectives to
discourse deployed at the international or even national level. Nevertheless, further research would
throw additional light on contextual influences and resistance to internationally accepted versions of
child rights, gender and sexuality that was not possible within the timeframe and parameters of this

research project.

I have become familiar with the Moroccan context and the organisations working on child protection
through my work with ECPAT Luxembourg, which has also facilitated access to certain information and
documentation. Nevertheless, | have always been based in Europe spending only short periods of time
there, and so | recognise that my knowledge of the context remains limited. Furthermore, research
and literature focusing on gender and sexuality in relation to child sexual exploitation are scarce in
general but even more so in countries such as Morocco where such topics remain taboo. | have tried
to offset these limitations by drawing on literature by Moroccan scholars and NGOs as well as the
results of research commissioned by international organisations, some of which address these

concepts separately rather than in direct association with each other.

My ability to read French has enabled me to analyse legal documentation, such as Morocco’s Penal
Code, as well as literature produced in French by international agencies or Moroccan NGOs. However,
I am unable to read Arabic, so my sources are limited to those drafted in French or English. It is
therefore important to bear in mind that all these knowledges are “situated” (Haraway, 1988, p.592)
and that their analysis as well as my own is always an interpretation influenced by a certain

“theoretical, epistemological or ethical standpoint” (Wetherall, 2001, p. 384).
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3. International discourse

3.1 The construction of gender and sexuality in international discourse

The UN takes two approaches towards defining gender. The first is the “minimalist approach”
employed at the multilateral level of state negotiations which deliberately leaves definitions
ambiguous in order to please all parties (Oosterveld, 2005, pp.57-8, 66). In contrast, the second

approach involves UN agencies elaborating relatively detailed definitions (Oosterveld, 2005, p.67).

Consequently, the term “gender” has been incorporated into non-binding international documents
concerning women since the early 1990s without ever being clearly defined (Adolphe and Fastiggi,
2013, p.612; Oosterveld, 2005, p.66). Attempts to “radically” redefine gender as a social construct in
line with Judith Butler's theory (see Butler, 1990) have been systematically resisted (Adolphe and
Fastiggi, 2013, p.613; Oosterveld, 2005, pp.66-7). Nevertheless, UN agency definitions, although
diverse in style and focus, highlight that gender is a socially constructed concept that is not static but

influenced by society and cultural factors over time (Oosterveld, 2005, p.67).

Following strong lobbying by non-governmental organisations, gender was finally defined within
international law in 1998 by the Rome Statute of the International Criminal Court, which describes it
as “the two sexes, male and female, within the context of society” (Art. 7.3) and has been widely
criticised for lacking clarity and conflating the concepts of gender and biological sex (Oosterveld, 2005,

pp-55-8).

The UN appears to apply the same two approaches to sexuality. On the one hand, there is a lack of
clarity regarding sexuality within international law (Fellmeth, 2008, p.801). On the other hand, the
World Health Organization provides a comprehensive definition of sexuality as encompassing “sex,
gender identities and roles, sexual orientation, eroticism, pleasure, intimacy and reproduction”, which

are expressed through “thoughts, fantasies, desires, beliefs, attitudes, values, behaviours, practices,
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roles and relationships” and influenced by diverse biological, psychological, socio-economic, legal,

political, historical and cultural factors (World Health Organization, 2015, p.5).

The persistent use of the phrase “men and women” and lack of reference to alternative gender or
sexual identities in international instruments such as the United Nations Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) illustrate that sex and gender are
understood in purely binary terms (OHCHR, 1979). Nevertheless, the UN Committee on the
Elimination of Discrimination against Women has since drawn attention to the increased vulnerability
of lesbian, bisexual, transgender and intersex girls and women to discrimination and violence (2017,
para.12). Furthermore, it recommends that State Parties repeal laws that criminalise the expression
of non-heteronormative gender identities and sexual practices and integrate “comprehensive

sexuality education” for both girls and boys into school curricula (2017, paras. 29-30).

The UN CEDAW Committee also urges State Parties to prioritise the Sustainable Development Goals
related to gender equality, non-discrimination and ending violence against children including abuse,
exploitation and trafficking (2017, para. 35). However, the SDGs replicate the same binary
understanding of gender and target only women and girls within the context of sexual exploitation.
No reference is made to men, boys or persons with non-heteronormative gender or sexual identities
within this context. SDG 10 draws attention to (in)equality and calls for “the social, economic and
political inclusion of all irrespective of age, sex, disability, race, ethnicity, origin, religion or economic
or other status”. The term “other status” may be interpreted to embrace non-heteronormative gender

identities and sexual orientations but their omission is nevertheless noteworthy.

With respect to regional frameworks, the African Union’s approach to gender has largely been
informed by UN frameworks and shares the same binary understanding of gender as two biological
sexes to which stereotypical roles are attributed (ACHPR, 2003, paras. 2.2, 4.2; Banda and MacKinnon,

2006, pp.244—6; AU, 2009). Non-heteronormative gender identities and sexualities remain absent
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within AU legislation which also resorts to the use of the aforementioned catch-all “other status”

(ACHPR, 2003).

European legislation is more progressive in terms of recognising multiple sexual orientations yet
replicates the binary model of gender (Verloo, 2006, p.217). The European Charter of Fundamental
Rights and Freedoms of the European Union and the Lanzarote Convention are the only legal
instruments that explicitly express the right to protection from discrimination based on sexual

orientation or sexual minority status (Fellmeth, 2008, p.804).

Despite the ambiguity of international human rights frameworks, they are nevertheless increasingly
applied to gender and sexuality through associating them to rights such as the right to freedom of
expression, privacy and protection from discrimination and violence (Fellmeth, 2008, pp.801-4; World

Health Organization, 2015, p.4).

3.2 The subjectification of children in international law

Law has typically been concerned with defining and codifying what is deemed legitimate or illicit, and
international law is no different in this respect (Foucault, 1978, pp.82-3). International legal and child
rights frameworks transform children into “recognisable” subjects in the following distinct ways in
relation to sexual exploitation, gender and sexuality (Foucault, 1982, p.777; Graham, 2011, p.670): as

rights holders, as vulnerable persons, as agents, as gendered beings, and as sexual beings.

3.2.1 Children as bearers of rights

During the years between the two world wars, the modern concept of the child in the Western world
evolved from an “object of care and concern” to include the conception of the child as a “subject
whose interests and rights should be respected” (OHCHR, 2007, p. xxxvii). This is reflected within
current international legal and human rights frameworks, such as the United Nations Convention on

the Rights of the Child (CRC), in which children are constructed first and foremost as holders of specific
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civil, cultural, economic, political and social rights (International Save the Children Alliance, 2005,
p.15). Articles 34 and 35 of the CRC specifically address the right of children to be protected from
sexual abuse, exploitation and trafficking, which is also further elaborated upon in the Optional
Protocol to the United Nations Convention on the Rights of the Child, on the sale of children, child

prostitution and child pornography (OPSC) (OHCHR, 1989; 2000).

The African Charter on the Rights and Welfare of the Child (ACRWC) takes inspiration from the CRC
and enumerates many of the same rights (ACHPR, 1990, Art. 46). However, there are also some
significant differences. Children are also perceived to have responsibilities, such as respecting their
“parents, superiors and elders”, maintaining and strengthening “African cultural values” as well as

contributing to “the moral well-being of society” (ACHPR, 1990, Art. 31).

3.2.2 Children as vulnerable persons requiring special protection

The CRC defines a child as “every human being below the age of 18 years unless under the law
applicable to the child, majority is attained earlier” (OHCHR, 1989, Art. 1). Age is used as a basis for
defining the vulnerability of children. Both the CRC and the ACRWC assert that the child requires
“special safeguards and care” due to her/his “physical and mental immaturity” in their respective

introductions (OHCHR, 1989; ACHPR, 1990).

The OPSC suggests that children are especially vulnerable to sexual exploitation through expressing
alarm “at the significant and increasing international traffic of children for the purpose of the sale of
children, child prostitution and child pornography” and the “widespread and continuing practice of
sex tourism, to which children are especially vulnerable” (OHCHR, 2000, p. 247). It also recognises that
certain groups of children “are at greater risk of sexual exploitation” although it does not specify these

groups aside from “girl children” (OHCHR, 2000, pp. 247, 252).

Furthermore, the United Nations Committee on the Rights of the Child, the organ responsible for
monitoring the implementation of the CRC by State Parties, associates specific risks with adolescence
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such as “pressure from society, including peers, to adopt risky health behaviour” as well as
“developing an individual identity and dealing with one’s sexuality” (UNCRC, 2003b). However, LGBT+

children are rarely explicitly included in lists of vulnerable groups (Sandberg, 2015, p.340).

3.2.3 Children as agents

Whilst international legal and child rights frameworks class children as a vulnerable group requiring
special protection, the CRC also makes efforts to emphasise children’s agency through their right to
freedom of thought, expression and association (OHCHR, 1989, Art. 12-15). However, there are two
main caveats to these rights. The views expressed by the child are (a) “weight[ed] in accordance with
the age and maturity of the child” and (b) subject to legal restrictions related to “public order (ordre

public), or of public health or morals” (OHCHR, 1989, Art. 12, 13).

The ACRWC recognises the same right to freedom of thought, expression and association, but also
states that the parents or legal guardians of the child “shall have the duty to provide guidance and
direction in the exercise of these rights” and that they should be “subject to the national laws and

policies” (ACHPR, 1990, Art. 9).

The UN Committee on the Rights of the Child urges State Parties to ensure children have access to
sexual education and information “as they begin to express their sexuality” (20033, para. 16). In reality
however, access to information and the ability of children to express an alternative gender or sexual
identity are subject to national laws which might criminalise homosexuality, as well as cultural or
religious beliefs held by their family or society. It is, therefore, unclear how effective the CRC is in
terms of ensuring children can exercise agency to the extent of choosing their gender or sex, which

concerns trans and intersex children in particular (Sandberg, 2015, p.344).
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3.2.4 Children as gendered beings

It is interesting to note that the CRC does not make any specific reference to gender and never uses
the terms “boy” or “girl”, only “child” and “children”. This appears to represent inclusivity, but it could
also be interpreted as considering children as neutral rather than gendered beings. Biological sex is
referenced within the context of discrimination, namely that all children are entitled to the rights and
freedoms set forth in legal frameworks regardless of their biological sex (CE, 2007, Art. 2; OHCHR,
1989, Art. 2). Biological sex is also linked to vulnerability. Girls are identified as being particularly
vulnerable to sexual exploitation and disproportionately represented in the number of victims by all
legal instruments pertaining to child sexual exploitation (OHCHR, 2000a; 2000b, Art. 2; EU, 2011, Art.

G

The UN Committee on the Rights of the Child has since gone beyond the concept of gender as
biological sex through underlining the dangers of “gender-stereotyping”, which it regards as impacting
the health, vulnerability and development of both boys and girls, as well as contributing to the
proliferation of harmful cultural practices such as child marriage (2003a, para. 8; 2003b, para. 24,
2013b, para. 8). However, discrimination against girls remains the primary focus (Sandberg, 2015,

p.339).

Finally, whilst no specific reference is made to boys or gender identity within these legal instruments,
the Committee on the Rights of the Child has subsequently identified transsexual and transgender
children as being especially vulnerable to sexual exploitation and violence and exhorts State Parties to

be proactive in ensuring their right to protection (UNCRC, 2011).

3.2.5 Children as sexual beings

There is no explicit mention of children’s sexuality or sexual identity within the CRC itself. Article 8
addresses identity within the context of national or cultural identity (OHCHR, 1989). The Committee

on the Rights of the Child has not explicitly linked gender identity to this article but has linked sexual
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orientation to children’s identity (2013a, para. 55). Nevertheless, there is a strong case to be made for
this article to cover both gender and sexual identity (Sandberg, 2015, p.343). The issue of sexual
orientation has, however, been explicitly linked to the principle of non-discrimination (UNCRC, 2003b,

para. 6; 2013b, para. 8; CE 2007, Art. 2).

With respect to sexuality, the UN Committee on the Rights of the Child has recognised that
adolescence is a period characterised by “sexual and reproductive maturation” and urges State Parties
to address “cultural and other taboos around adolescent sexuality” (2003b, para. 2, 30). The
Committee also warns against “judgemental attitudes” towards the sexual activity of girls” (2003a,
para. 8) and children whose sexual behaviour does not conform to prevailing societal or cultural norms
(20033, para. 11). It encourages an acknowledgement of the reality of adolescents’ lives and access to

appropriate information (UNCRC, 2003a, para. 11; 2003b, para. 16(b)).

Both the Lanzarote Convention and the European Union’s Directive 2011/92/EU on combating the
sexual abuse and sexual exploitation of children and child pornography recognise children as sexual
beings emphasising that these instruments do not intend to regulate sexual activities between
consenting minors which should be considered a normal part of human development (Van Bueren,
1994, p.53). The Lanzarote Convention urges that children be educated on the risks of sexual
exploitation and abuse within the context of sexuality (CE, 2007, Art. 6). In addition, the Convention
reserves its Parties the right not to apply, in whole or in part, the article criminalising the production
and possession of pornographic material to children who have reached the legal age of consent and
produced images themselves by mutual consent and “solely for their own private use” (CE, 2007, Art.
20). This intends to prevent minors from being prosecuted for the production or possession of
pornographic material involving children as a result of sharing sexual, naked or semi-naked images or
films of themselves within the context of a consensual sexual relationship not involving abuse.

However, it is ultimately left to the discretion of Member States (CE, 2007, Art. 8).
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3.3 Summary

Numerous contradictions can be observed within international discourse regarding the construction
of gender, sexuality and childhood. For example, a child is defined within international law as being a
person under the age of 18 years, but only if majority has not yet been reached at an earlier age under
domestic law (OHCHR, 1989, Art. 1). Further, international law provides no single, precise definition
for gender or sexuality. This ambiguity within international law is the result of State Party resistance,
which has subsequently been countered by the definitions, declarations and recommendations of

different UN agencies and initiatives (Farrior, 2009; Oosterveld, 2005, p.67).

It is also evident that there is tension between certain concepts developed within international
discourse such as children’s vulnerability and agency, which creates the potential for “special
safeguards” or the risk to “public health/morals” being used as arguments to curtail children’s
expression of gender or sexual identity (OHCHR, 1989; ACHPR, 1990). This is particularly relevant to
child sexual exploitation as the development of sexual identity is considered a risk factor (UNCRC,

2003b).

Considering the sensitivity of gender and sexuality, the ambiguity within international law may
discourage a backlash against a perceived imposition of Western liberal values. On the other hand,
however, one might ask how effective international law is in protecting the rights of children,
particularly those with non-heteronormative gender and sexual identities (Sandberg, 2015, p.344).
The publication of definitions, declarations and recommendations by UN agencies may raise
awareness and advance the debate but UN monitoring mechanisms fail to raise these issues

systematically with State Parties (Sandberg, 2015, p.341).
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4. Flattening international law: Spotlight on Morocco

International legal frameworks have been described as “a product of the consent of sovereign states”
negotiated through supranational institutions and founded upon a set of shared principles and values
(Binder, 1999, p.211). However, this perspective masks the impact of differences in ideologies and the
power dynamics at play between State Parties as well as the considerable role and influence of non-
state players in shaping these frameworks, such as civil society groups, NGOs and lobbyists, each

representing a range of diverse interests and priorities (OHCHR, 2007, pp. xxxviii—xxxix, 936-7).

As described in the introduction, a body of international and regional legislation specifically targeting
child sexual exploitation has evolved since 2000. This body of law, which could be described as

In

“vertical” in nature (see Section 2.3, Figure 1), derives from supranational institutions such as the
United Nations, the European Union and the African Union and has come to represent a certain form
of Foucauldian “truth” (Graham, 2011, p.671). Legal instruments such as the UN Convention on the
Rights of the Child (CRC) and its Optional Protocol on the sale of children, child prostitution and child
pornography (OPSC) or the European Directive combatting the sexual abuse and sexual exploitation
of children represent the norms relating to child sexual exploitation at the international level. Children
are the primary subjects of these norms although they may also, in some cases, subjectify perpetrators
or child protection professionals. The spaces concern the territories of the State Parties to the
conventions or in the case of the European Union, its Member States. Finally, the practices concern
the legal statutes that derive from these conventions and are transposed into domestic law (see
Davies, 2008). This chapter aims to analyse the contextual influences at each of these echelons of

international law within the Moroccan context in order to illuminate the dynamics of power but also

of resistance at play.

25




4.1 Ideologies and norms: The competing “truths” of international and Moroccan law

Morocco’s initial reservations to the CRC and the CEDAW reveal the tensions present between
ideologies and values promoted by international institutions and those upheld at the state level. Upon
ratification of both instruments Morocco expressed reservations to several articles with the potential
to conflict with Islamic Law (OHCHR, 1979; 1989). Indeed, Morocco defines itself as a “sovereign
Muslim state” in its Constitution and the vast majority of the population are Sunni Muslim (UNICEF,
2011, p.1). Islam therefore has a strong influence on its social, cultural and legal traditions. The CEDAW
Committee described Morocco’s reservations as “incompatible with the Convention and therefore
impermissible...” (UNICEF, 2011, p.1). Morocco finally withdrew its reservations to the CRC and to
CEDAW in 2006 and 2011 respectively, and has since ratified the OPSC without reservations (World

Bank, 2015, p.xiii; UNICEF, 2011, p.2).

Morocco withdrew from the African Union in 1984 and was only recently readmitted in 2017 (The
Guardian, 2017). It has nevertheless positioned itself as a leader on combating child sexual
exploitation within the Middle East and North Africa (MENA) region through aligning itself to various
international and European norms. It became the focal point for the topic in the region after hosting
two Arab-African forums in 2001 and 2004 respectively (UNCRC, 2005, paras. 13-15). Furthermore,
Morocco is the first non-member of the Council of Europe to request accession to the Lanzarote
Convention and became the first Arab-Muslim country to host a visit of the Special Rapporteur on the
sale of children, child prostitution and child pornography (Ayoubi Idrissi, 2014, p.14; Boillat, 2012).
Finally, Morocco has ratified almost all international legislation relevant for combating child sexual

exploitation (OHCHR).

Consequently, Morocco has introduced various changes to its domestic legal framework over the last
fifteen years in in order to strengthen its compliance with international legal obligations. For example,

Morocco’s Family Code (Moudawana) was reformed in 2004 to raise the legal age of marriage for both
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men and women from 15 to 18 years and Morocco amended its constitution in 2011 to enshrine equal
rights for men and women (UN Women and Promundo, 2017, p.104). Morocco’s child protection
legislation is relatively comprehensive as a result of such efforts, and several articles of Morocco’s
Penal Code criminalise the sexual exploitation of children (Government of Morocco, 2011b). However,
it is still not fully compliant with international standards (MSFFDSM?, 2015, p.18) and inconsistencies
exist between international and Moroccan law and discourse with respect to gender and sexuality,

which impact the protection of children from sexual exploitation:

Article 448 of the Moroccan Penal Code criminalises human trafficking for the purpose of sexual
exploitation, especially prostitution and pornography, and provides for more severe penalties when
the victims are minors. Furthermore, Article 497 criminalises the incitement to or facilitation of
underage prostitution, Article 503-2 criminalises the exploitation of children in pornography and
Article 503-2-1 criminalises both forced and child marriage. However, despite the minimum marriage
age being fixed at 18 years for both girls and boys, it is possible for children younger than 18 years old

to be married through derogations provided by family judges (UNCRC, 2014, para. 42).

Both pre-marital and extra-marital sex are forbidden within Islam and illegal in Morocco (Art. 490,
491) which is inconsistent with the intention of international legislation to avoid regulating “the sexual

life of children” (OHCHR, 2007, pp. 720-1).

Articles 484 and 485 criminalise indecent assault on minors and Article 486 ensures that the sentence
for rape is more severe if the victim is a minor. However, it should be noted that Article 486 defines
rape as a man having sexual relations with a woman against her will thus providing no protection for
men or boys who are victims of rape (Ayoubi Idrissi, 2014, p.71). Finally, the criminalisation of

homosexuality by Article 489 of the Penal Code is clearly inconsistent with the principle of non-

2 Ministére de la Solidarité, de la Femme, de la Famille et du Développent Social du Maroc (Ministry for
Solidarity, Women, the Family and Social Development, Morocco)
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discrimination on the grounds of sexual orientation mentioned in Article 2 of the Lanzarote

analysis here / drawing in flat law theory

Convention to which Morocco has requested accession (Boillat, 2012).
explicitly?

4.2 Subjects and spaces: The discourses competing with law

Law transforms individuals into “recognisable” subjects through constructing them as citizens, rights
bearers, etcault, 1982, p.777; Graham, 2011, p.670; Davies, 2008, pp.290-1). It also creates
“spaces” such as legal jurisdictions and territories which may include different layers such as federal,
state or customary law (Davies, 2008, pp.290-1). However, Foucault shows us that there are also
social, religious and cultural spheres outside of law that resist and construct their own subjects
through their own discourse and processes of “normalisation” (Foucault, 1978, pp.89, 924, 1982,
pp.791-3). The following sections examine how gender, sexuality and children are constructed within

such spheres within Morocco.
4.2.1 The perception of gender within Moroccan society

Morocco has been described as being caught between tradition and modernity and undergoing a
period of social transition in which there is increasing support for gender equality amongst both men
and women, but also uncertainty as to what form this should take (Ennaji, 2016). There is a striking
discrepancy between public support for government policy that promotes gender equality and private
attitudes and practice, which tend to reflect more conservative viewpoints (UN Women and

Promundo, 2017, pp.95, 141-2).

Hegemonic masculinity (see Connell and Messerschmidt, 2005) is defined by both Moroccan men and
women as “moral, physical, and domestic authority” according to research undertaken by UN Women
and Promundo (2017, p.98). Men are expected to be heterosexual, strong and stoic — crying is “not an

option” (p.99). By contrast, women tend to be defined by their emotions (p. 100). Most Moroccan
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men believe it is their duty to protect female honour, which is closely linked to virginity (p. 138), and

male honour is associated with the dress and behaviour of their female relatives (p. 137).
4.2.2 The perception of sexuality in Moroccan society

Islam may in some respects be considered to have a generally positive attitude towards sexuality, in
that it regards sex as a “divine gift”. It is, however, only to be enjoyed within the confines of marriage
(Obermeyer, 2000, p.241). Pre-marital and extra-marital sex are forbidden within Islam and are both
illegal in Morocco (Government of Morocco, 2011a). Both men and women in Morocco believe this
standard should be applied more strictly to women than to men and there is general support for the
criminalisation of consensual sex between unmarried people (UN Women and Promundo, 2017,

pp.105, 129).

The research undertaken by UN Women and Promundo also shows that sexual diversity is not
tolerated within Moroccan society where homosexuality is illegal for both men and women and
generally viewed as a Western import, immoral, and a danger to the family, @ 2 ailure of homosexual
men to adhere to conventional masculine standards is seen by many to justify violence although there
may be slightly more tolerance of male sex work, as it involves “having sex with men for a living, rather
than for pleasure” and not necessarily identifying as homosexual (UN Women and Promundo, 2017,

pp.131-2).

Nevertheless, some have observed that traditional attitudes towards sexuality are being challenged
due to changing relations between the sexes, socio-economic transformations, health concerns
(HIV/AIDS, STDs) and the influence of mass media (Obermeyer, 2000, pp.240-5). Nevertheless,

guestions of sex and sexuality remain huge social taboos (Obermeyer, 2000, p.246).
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4.2.3 The construction of children in Moroccan society

The traditional perception of children within Moroccan society is that they should be submissive
(ECPAT International, 2014, p.40). The authority of parents and other adults is considered absolute,
and children who express an opinion are considered impolite or lacking respect (MSFFDSM, 2015,
p.17). This is clearly in tension with the right of the child to freedom of thought, expression and

association defined in Articles 12-15 of the CRC (OHCHR, 1989).

The perception of the child in Morocco is also highly gendered. Boys are generally considered
(especially by men) to be responsible for the behaviour of their sisters and most boys also have far
greater freedom than their sisters, partly because they do not have to perform household chores and
partly because they are allowed more autonomy, although they may be expected to contribute to
household income in return (UN Women and Promundo, 20178). These perceptions are clearly

conflict with the principle of gender equality promoted within international discourse.

Sexuality remains taboo with parents refusing to broach the topic with their children due toignorance,
unease or shame and for fear of arousing their curiosity and encouraging immorality. With respect to
prostitution, adolescents (particularly girls) are often stigmatised by society and perceived as

delinquents rather than victims (MSFFDSM, 2015, p.17).
4.3 Practices: The impact of power play on practice

4.3.1 Mapping the main players

In order to locate sources of power and resistance as well as to examine their effects, it is necessary
to identify the main players involved in combating child sexual exploitation in Morocco. The state plays
a primary role in this field, through setting child protection policy and legal frameworks. However, it
is important to recognise that the state is not one monolithic entity but rather a system, comprising

different officials, departments and ministries with varying degrees of influence and resources (Brown,
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1992, pp.13-14). In Morocco, the following ministries contribute directly to both the development
and implementation of public policy on child protection and welfare: Solidarity, Women, the Family
and Social Development; Justice and Liberties; Home Affairs; Youth and Sport (MSFFDSM, 2015, pp.

42-4).

Dynamics of power and resistance between these state bodies manifest themselves in various ways.
For example, Morocco’s national child protection policy, the PPIPEM?, identifies the Ministries of
Tourism and Communication, as having a key role in protecting children from sexual exploitation in
tourism and online (internet, social media, etc.) (MSFFDSM, 2015, pp. 42-4). However, the authorities
and even the Minister of Tourism have regularly denied the existence of sex tourism in Morocco (Le
Monde, 2016). Furthermore, the PPIPEM commits to introducing sexual education into school
curricula, but this remains to be implemented and does not feature in its implementation plan
suggesting potential resistance from the Ministry of Education (MSFFDSM, 2015, p. 35; MSFFDSM,

2016).

The influence of international agencies on national policy should not be underestimated and is
exercised through international legal and sustainable development frameworks and their respective
monitoring mechanisms, as well as through technical support and funding. For example, the UN
Committee on the Rights of the Child is responsible for monitoring the implementation of the CRC
through receiving and analysing reports from State Parties as well as international agencies such as
UNICEF and civil society (Cohen, Hart and Kosloske, 1996). UNICEF also collaborates closely with State
Parties to provide technical support and funding in addition to being in a strong position to facilitate
partnerships with other international players, such as other UN agencies, governments and

development banks (UNICEF, 2017, pp.3, 6, 11).

3 Politique Publique Intégrée de la Protection de I’Enfance du Maroc (Integrated Public Policy for Child
Protection, Morocco)
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NGOs working on child sexual exploitation in Morocco include Moroccan NGOs, such as AMANE* and
Bayti, as well as European NGOs such as ECPAT France and ECPAT Luxembourg, all members of the
ECPAT International network whose specific mission is to end child sexual exploitation (ECPAT
International, 2018). ECPAT France and ECPAT Luxembourg have both received funding from their
respective governments to develop projects to combat child sexual exploitation in partnership with
AMANE and Bayti as well as other Moroccan organisations not affiliated to the ECPAT network (ECPAT

France, 2018; ECPAT Luxembourg, 2018).

As seen in Section 4.2, Islam has significant influence on discourse and attitudes around gender and
sexuality in Morocco and so, therefore, do its religious leaders (AMANE, 2012, p.27; UNICEF, 2011,
p.1). As a result, the PPIPEM’s implementation plan intends to collaborate with religious leaders on

raising awareness on child rights (MSFFDSM, 2016).

The private sector is also increasingly being identified as a key player in combating child sexual
exploitation, especially internet providers and the tourism industry (MSFFDSM, 2015, p. 23) due to
the perceived growth of sexual exploitation online and in the travel and tourism industry (Hawke and
Raphael, 2016; OHCHR, 2007, p. 247). This has resulted in these sectors being targeted by the PPIPEM
and Morocco’s collaboration with the Council of Europe to strengthen the protection of children

against online exploitation (MSFFDSM, 2018).

Finally, since children are considered agents in their own protection and development within child
rights frameworks, some measures have been introduced in Morocco to promote their participation.
These include Human Rights and Citizenship Clubs in secondary schools, as well as institutions such as
the Children’s Parliament and National and Regional Councils. However, these structures do not
normally include the most vulnerable children and are not specifically involved in combating child

sexual exploitation (ECPAT International, 2014, pp.40-1).

4 association Meilleur Avenir pour Nos Enfants
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4.3.2 The deployment of discourse and its impact

4.3.2.1 The impact of societal discourse on children’s vulnerability to sexual exploitation

Despite child sexual exploitation being regarded as a social plague inconsistent with Moroccan culture,
a certain level of tolerance and even complicity has been observed amongst law enforcement, families

and society in general (UNICEF, 2003, p.17).

The perception of the girl child within Moroccan society clearly impacts her vulnerability to sexual
exploitation. A girl’s worth is closely associated to her honour (i.e. virginity) (UN Women and
Promundo, 2017, p.138). If an unmarried girl loses her virginity or falls pregnant, she is considered a
prostitute, even if it was the result of rape, which increases her risk of further abuse and exploitation
(AMANE, 2012, pp.18-19; UNICEF, 2003, p.18). The stigmatisation frequently leads to such girls
leaving home of their own accord or being rejected by their families (or workplace in the case of
domestic workers) and falling into prostitution as a result (UNICEF, 2003, p.14; UNCRC, 2014, paras.
23, 46). In this context, marriage is often considered a form of protection for girls by family or society

(Ayoubi Idrissi, 2014, p.36).

However, it should also be noted that the perception of boys can also increase their vulnerability to
certain types of sexual exploitation. Preconceptions in Moroccan society maintain that boys are more
resilient and better able to protect themselves in comparison to girls. They are therefore typically
granted more freedom than girls (UN Women and Promundo, 2017, p.108). They are also more likely
to run away from home due to family conflict (UNICEF, 2003, p.14). Consequently, boys spend more
time unaccompanied on the streets increasing their risk of being exploited in street prostitution and
from a younger age than girls in this context (UNICEF, 2003, pp.7, 14). Indeed, research commissioned
by UNICEF revealed that boys were at a higher risk than girls of being exploited in prostitution in

Marrakech (UNICEF, 2003, p.7).
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The religious discourse that premarital sexual relations and homosexuality are sinful as well as their
criminalisation leads to children involved in prostitution frequently being treated as criminals rather
than as victims requiring protection, discourages them from seeking assistance and leaves them
vulnerable to harassment and exploitation by corrupt police (UNICEF, 2003, pp.15, 29; UNCRC, 2014,
paras. 23, 40b). The fact that the vast majority of children involved in prostitution are adolescents
between 14 and 18 years old also means that they are more likely to be considered responsible for
their actions and therefore a delinquent rather than a victim (AMANE, 2012, p.8; Ayoubi Idrissi, 2014,

p.36).

Silences or absences within discourse also impact the vulnerability of children. The fact that sexuality
remains a taboo and is not broached within the family, school or society (MSFFDSM, 2015, p. 17) is
believed to contribute to children’s vulnerability to sexual exploitation as they do not know how to
protect themselves and are unlikely to seek help if they fall victim due to the associated shame

(UNICEF, 2003, pp.17-18, 29).

4.3.2.2 The impact of discourse on policy and programming

The close connection between international discourse and funding opportunities reveals formidable
power dynamics in play. International agencies and donor governments align their strategic priorities
and funding criteria to international legal and child rights frameworks and so states and NGOs seeking
funding for their programmes are encouraged to replicate the discourse deployed at the international
level in order to increase their chances of success (AFD, 2014, pp. 6, 12; MAEL, 2012, pp. 7-8, 11).
International discourse thus also influences policy and programming at both the level of the state and
civil society. For example, UNICEF played a central role in the development of the PPIPEM, which
reiterates the fundamental principles of the CRC including the principles of equity and non-
discrimination, gender equality and child participation (MSFFDSM, 2015; UNICEF, 2016, p.27).

Interventions developed by NGOs working on child sexual exploitation in Morocco also promote a
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child rights approach, child participation and gender equality (ECPAT France, 2017; ECPAT

Luxembourg, 2017).

The French Agency for Development commits 50% of its funding to interventions for which gender
equality is the primary or significant aim (AFD, 2018, p. 13). Programme funding proposals emphasise,
therefore, the promotion of gender equality and girls as primary beneficiaries (ECPAT France, 2017;
ECPAT Luxembourg, 2017). Although they acknowledge that boys may represent a significant
proportion of victims in certain contexts, they are not identified as a specific target group despite
research showing that boys appear to be more vulnerable to street prostitution (ECPAT France, 2017;
ECPAT Luxembourg, 2017). As a result, the emphasis on girls as victims runs the risk of boys being

overlooked as potential victims or at particular risk in certain situations.

In spite of the overwhelming emphasis on the vulnerability of girls, the PPIPEM does, nevertheless,
take a slightly more nuanced approach with respect to sexual exploitation. Whilst it underlines the
specific vulnerability of girls engaged in domestic work, it does not make any distinction between the
level of vulnerability of boys and girls and highlights the need to consider the different types of risks
and consequences for boys and girls respectively (MSFFDSM, 2015, p. 17, 29). However, it does not
specify these differences, which would facilitate the development of more targeted responses, neither

does it mention LGBT+ children.

The emphasis on gender equality has led to the inclusion of gender training within ECPAT’s project to
combat child sexual exploitation in Morocco (Consulting and Development, 2017; ECPAT France, 2017;
ECPAT Luxembourg, 2017). The training replicates the binary notion of sex (male/female) and gender
(masculinity/femininity) and asserts that prostitution reproduces gender inequality, in that a woman’s
body should always be available for a man to satisfy his sexual desire, thereby reinforcing the
assumption that it is only women and girls who are sexually exploited (Consulting and Development,
2017). It mentions sexual orientation in passing with relation to discrimination but otherwise boys and
LGBT+ children are not identified as specifically vulnerable (Consulting and Development, 2017). The
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social taboo and stigma surrounding non-heteronormative sexuality in Morocco is sure to play a part
in this omission but the focus on women and girls within international discourse may also contribute

to this blind spot.

The growing attention at the international level afforded to the sexual exploitation of children online
as well as in travel and tourism in addition to the funding made available has also influenced
programme and policy direction (Hawke and Raphael, 2016; Montgomery, 2015, p.154; WePROTECT
Global Alliance, 2016). For example, the PPIPEM targets the information, communication and
technology (ICT) industry together with the travel and tourism industry, and the Moroccan
government is also collaborating with the Council of Europe on strengthening the protection of
children online (MSFFDSM, 2018). The ICT and tourism industries are also targeted within NGO
interventions to combat child sexual exploitation (ECPAT France, 2017; ECPAT Luxembourg, 2017).
However, these actions have also been met with resistance due to the taboo surrounding prostitution.
Tourism authorities have regularly denied the existence of sex tourism in Morocco (Le Monde, 2016),
and whilst managers in the travel and tourism industry have been ready to discuss the issue with NGOs
on an individual basis, they have retreated when it comes to taking more specific action (ECPAT

France, 2017; ECPAT Luxembourg, 2017).

Although the issues of sexual orientation and gender identity have received attention in some of the
General Comments issued by the UN Committee on the Rights of the Child, they are not specifically
mentioned within the legislation itself (Sandberg, 2015), and it is clear that this is a particularly
sensitive topic in Morocco due to current societal attitudes and legislation outlawing homosexuality.
As aresult, LGBT+ children are not addressed explicitly in state or non-state discourse with respect to
child sexual exploitation. For example, a guide on sexual violence against children published by the
Moroccan NGO AMANE does not identify sexual orientation or gender identity as risk factors with

respect to child sexual exploitation (AMANE, 2012, pp.18-20). The guide does, nevertheless, partially
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address misconceptions regarding homosexuality in its FAQ® section by affirming that it is not a form
of sexual abuse and that a boy will not automatically become homosexual if a victim of such abuse
(AMANE, 2012, pp.11, 21). This may serve to protect the victim from further stigmatisation or rejection
by the family but may also prevent open dialogue with victims who may indeed be struggling with

their sexuality.

4.4 Summary

The case study of Morocco demonstrates that despite an overall political will to subscribe to
international human rights frameworks, resistance to elements of this ideology persists at various
levels of the state and society. This resistance has been expressed explicitly at state level through
reservations to articles of international conventions, for instance, but it is also felt in more subtle ways.
Morocco may have raised the legal age for marriage to 18 years old in line with international law, for
example, but derogations are regularly granted by judges permitting marriage at a lower age (UNCRC,
2014, para. 42). This reveals tensions within the state system as well as the strength of cultural norms
and their power to influence even the judicial process. Legal reform alone cannot bring about change
at the level of “practice” within Davies’ hierarchy of vertical law (Davies, 2008, pp.290-1; see also

Section 2.3, Figure 1).

International discourse has certainly shaped policy and programming relating to child sexual
exploitation in Morocco. However, it should also be noted that State Parties and, to a certain degree,
NGOs and other civil society movements also contribute to international frameworks in various ways
through advocacy, UN monitoring mechanisms and consultations (Cohen, Hart and Kosloske, 1996,

pp.443-6; OHCHR, 2007).

* Frequently asked questions
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Societal attitudes often prove resistant to international norms regarding children, gender and
sexuality. However, counter-resistance is deployed through actions developed by both the

government and NGOs to raise awareness, albeit it with a certain level of tact and discretion.

Furthermore, traditional attitudes towards sexuality (especially pre-marital relations) are being
challenged by young people as a result of media influence but also socio-economic pressure
(individuals are marrying later due to a lack of financial resources) (Obermeyer, 2000, pp.240-5).
Young LGBT+ people are also increasingly showing resistance through subversion and establishing
LGBT+ organisations despite the risk of discrimination and persecution (Akaliyat, 2018; Collectif Aswat,

2018; Dehghan, 2017; Rachidi, 2016).

To conclude, although | would agree with Davies that international law is largely vertical in nature
(Davies, 2008, pp.290-1), norms are not only imposed from ‘above’ (i.e. the institutional level). In
addition to the “horizontal” contextual influences that Davies alludes to at each level, influences can
also ascend the hierarchy from ‘below’. Nevertheless, it certainly remains a challenge for grassroots
groups to exert influence at the international and state levels. Despite the various forms of power,
resistance and counter-resistance, the absence of boys and LGBT+ children as potential vulnerable
groups within discourse on child sexual exploitation, both internationally and in the Moroccan context,

remains stark.

5. Conclusion and recommendations

This study has revealed the contradictions within international discourse regarding the concepts of
childhood, gender and sexuality, which are largely the result of compromise aiming to ensure that all
State Parties remain committed to international child rights frameworks (Qosterveld, 2005, pp.57-8,

66-7).
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Despite resistance, the understanding of gender at the international level has nevertheless evolved
from biological sex to include social conditioning, although it continues to be constructed primarily in
binary terms (male/female, masculine/feminine). Perceptions of sexuality have also broadened from
reproduction to include gender identity, sexual orientation, as well as sexual pleasure and intimacy

(World Health Organization, 2015, p.5).

The replication of international discourse on childhood, gender and sexuality by state actors, NGOs
and civil society at their respective levels demonstrates the strength of its influence. However, this
study has also identified Foucauldian sites of resistance at all levels, especially that of society, which
challenge international perceptions of gender and sexuality within the context of child sexual

exploitation.

Although progress has been made in addressing issues of gender and sexuality through the application
of international legal frameworks, some suggest the “traditional human rights law paradigm” may
have become obsolete due to its focus on the state and its failure to address non-state actors and

cultural relativism (Farrior, 2009, pp.94-5).

Indeed, the invisibility of boys and LGBT+ children in discourse is certainly linked to social taboos and
cultural sensitivities. However, international discourse also plays a role in silencing the perspectives
of boys and LGBT+ children due to its overwhelming focus on girls when it comes to sexual violence
and exploitation (Sandberg, 2015, pp.340-1). International discourse is deployed to construct women
and girls as victims of sexual exploitation, whereas boys and men are typically regarded as offenders
(Lillywhite and Skidmore, 2006, p.352). As a result, most interventions target girls, and those that
target boys generally aim to disrupt stereotypes regarding masculinity that can lead to sexual violence

against girls (Hoyaux and Chabbert, 2014).

Whilst it is not disputed that girls and women represent the majority of victims of sexual exploitation

at the global level (Capaldi, 2015, pp.8, 10; OHCHR, 2000a; 2000b), the emphasis on the protection of

39




girls results in a failure to understand the specific vulnerabilities and needs of sexually exploited boys
and LGBT+ children and prevents the development of targeted and appropriate support (Mitchell et

al., 2017, pp.143, 148).

Although research has shown that a significant proportion of boys are also sexually exploited, the
experiences of male and transgender victims remain invisible (Mitchell et al., 2017, pp.147-8; UNICEF,
2003). It is, therefore, vital that further research be undertaken, which avoids bias and ensures
disaggregation by age, sex and gender identity (Mitchell et al., 2017, p.148). Qualitative research
targeting boys and LGBT+ children as well as grassroots organisations is also required in order to
integrate these perspectives more meaningfully. It should take an intersectional approach to
understand the impact of different layers of discrimination on vulnerability to sexual exploitation. For
example, a LGBT+ boy from a middle-class background may be more vulnerable to online sexual
exploitation, and an underprivileged heterosexual boy may be more at risk of being exploited in street

prostitution.

NGOs addressing child sexual exploitation should reach out to organisations working with boys and
LGBT+ children in order to improve their understanding of the specific vulnerabilities and needs of
LGBT+ children, adapt their tools/approach accordingly and develop more appropriate and targeted
responses. It is undeniably challenging to address sensitive issues such as sexuality within conservative
contexts. Nevertheless, it is possible through developing a deep understanding of the context as well

as strategic selection of themes, terminology and partners (see Chandra-Mouli et al., 2018).

Finally, despite the weaknesses outlined in this study, international child rights frameworks should not
be abandoned as they continue to provide an important platform for applying pressure at the level of
the state, especially when it may be challenging for civil society within that country (Farrior, 2009,
p.93; Sandberg, 2015, pp.351-2). However, it is essential that perspectives on gender and sexuality
from the grassroots level within the context in question inform these processes in order to ensure that
contextual and cultural specificities are taken into consideration.
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Hannah this is well executed dissertation. It is well
organised and clearly demarcates the boundaries of
your work both methodologically and analytically.
You are attentive to and therefor reflexive about the
gaps in your data collection and analytical methods
and attempt to work around and through them. |
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the dissertation given your privileging of flat law --
some indication of scholarship in that field if any
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interested in questions of trafficking.
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researched submission. Your engagement across
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child within international legal institutions and
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