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PERSONAL LIBERTY AND THE LAW IN THE NEW COMMONWEALTH: A COMPARATIVE SURVEY
Thir Narayan Singh

AB ST RACT

The structural scheme of this study may be briefly explained as follows:
Part 1: Foundations of Personal Liberty:
This part contains the Introduction and Chepter 1. The special
features of the methodology of this study - the introduction of what
we have called "Walue jurisprudence" - has been explained with
necessary particulars in the Introduction to lay the "foundations"
of personal liberty. In Chapter 1 are revealed the several aspects
of the "foundations" - the social and political aims and attitudes,
ancient and modern, Western, Asian and African, and the embryonic,
as well as the fully developed forms of Humen Rights jurisprudence
manifested respectively in some important constitutional landmarks
of the Western political system and in the International Legal System.
Part II: Invasions of Personal Liberty: "Saocial-Security”:
Chapter 2 covers this part and it deals with the norms of "restraints"
end "protectiond' associated with the concept of "Social Security",
namely the protection of society. Section I deals with the "Pouwer
of Arrest" (Common Law as well as Statutory): Section II with "Preventive
Justice", which includes powsrs to bind over and anti-recidivist
measures,
Part III1: Invasions of Personal Liberty: "State-Security":
This Part embraces Chapters 3 to 8, all dealing with "emergency
provisions" - the nomms of "restraints" and "protections" associated
with the concept of "State Security". Chapter 3 deals with the Common
Law provisions for "Necessity" and "Martial Law". In Chapter 4 are
discussed the emergasncy legislation relating to the "Defence of the
Realm™ in the United Kingdom and also the relevant legislation dealing
with the "Northern Ireland problem®. In Chapters 5 to 8 the treatment
of the topic is extended to important areas of New Commonwealth. In

all cases relevant case-law is discusssd in separate sections and in



Part

the New Commcnuwealth context, the relevant constitutional

provisions are also discussed in addition to statutory provisions.
IV: Prospects for Personal Liberty: Conclusions:

In Chapter 9 which forms this Part the prospects for personal liberty
are assessed with reference to the twin aspects of the concepts -
"value" and "legal" - to emphasize the operation of the ™jalue
jurisprudence", and a plea is made for the introduction in all
national legal systems of an element of "humanitarianism" to link

the twin concepts to improve the prospects for personal liberty.
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PART I

INTRODUCTION

I. General
I.1 The ever growing contemporary concsrn for protection of personal
liberty is undoubtedly a global phenomenon. But it is also true that the
incidence of "invasions" of personal liberty is the highest in the "Third
World" (the developing countries) end that it is the form or nature of the
"invasion“ rather than its extent or expanse which has accentuated and
internationalised the concern. Today "prisoners of conscience" are held
in great numbsr in different parts of the "Third World" but in the New
Commonwealth the disease has appeared in many states in an endemic fomm.
This phenomenon has inspired this research or, in legal terms, has
provided its "justification".

II. Methodology: "Walue jurisprudence"

1.2 The departure in this study from the conventional terms of a
legal thesis, by introducing the concept of "Walue jurisprudence", needs
some explanation. It is the result of adopting an empirical approach
normally associated with disciplines other than law, more particularly with
work carried out in laboratories. We gradually realised in the course of
research that it is not only unrewarding to think of personal liberty in
terms solely of norms of positive law but that such norms in fact operate
in terms of "values"™, albeit imperceptibly. We found that it is necessary
to give recognition to this process. UWe realised that it is necessary to
emphasize the fact that, if the human mind does not work in a vacuum, it
also does not work merely through the institutions that it has created

such as "law" in its various manifestations and their ramifications:

"law" is founded on "reason" but "values" can claim a transcendental
character. Indeed, the new "Human Rights jurisprudence", evolved under the

international system of the new world order, is based on '"values" concerned



with the fundamental issue of the very existence of mankind. Uue have
merely articulated this premise by introducing the concept of "Walue
jurisprudence".
‘L3 It is true that the main body of the study conforms to what may be
described as a conventional treatment of the subject, namely, the
examination of the institutions of positive law concerned directly with the
"invasions" of personal liberty. But the detailed analysis of the "legal"
norms of "restraints" and "nrotections'" has in fact been undertaken with a
view to revealing the truth - the truth that the "legal" institutions are
in fact value-actuated - the truth that the various agencies associated
with the making, the enforcement and the administration of law, the
legislature, the executive and the judiciary, in fact operate through a
"value-process",
1.4 It is also true that in this study the "socio-political"®
institutions, unlike the "legal" and "legal-political®, have not received
a similar exhaustive treatment., It is because this is a legal thesis.
We accept the position that there is little doubt that the "foundations"
of personal liberty lie mainly in the ideas and institutions of political
thought emanating from such concepts as "society" and "polity"; "lauw"
(positive law) a priori mainly regulates personal liberty by prescribing
the norms of "restraints" and "protections", which is manifested in the
process of "invasion" of personal liberty. The basic framework or thes
infra-structure of this study is thus based upon certaiq‘concepts and, to
link up the "legal" and the "value" concepts, certain expressions have
been used in a technical sense which will first be defined.

III. Definitions
(1) The New Commonwealth
1.5 Sir Ivor Jennings used the term "New Commonwealth™ in 1958 in
relation to those countries which ws have, in this study, referred to

compendiously as Commonuwsalth Asia, namely the states of the Indian sub-



continent (India, Pakistan and Sri Lanka) and of South-sast Asia (then
only the "Federation of Malaya" had come into being).1 On the other hand
it is commonly used nowadays in relation to all states of the Commonwealth
other than the United Kingdom and three "Dominions" of Canada, Australia
and New Zealand.2 Notwithstanding these facts ws have adapted the term
“"New Commonwealth™ for the purpose of this study for definite reasons. Ue
reiterate that the basic difference betwsen the "old" and the “neu"
Commonwealth lies in their different indigenous "traditions", although
they have come to share many common "aspirations". The traditions of the
former are undoubtedly Anglo-Saxon/Norman in origin while the dominant
strands of "indigenous" traditions of the latter are the traditions of
Asia and Africa which prevail even in areas lying outside the territorial
compass of these two continents: for example, in the Caribbean (which is
not included in this study) the large part of the population consists of
persons of African and "Indian" originj in small islands like Fiji and
Mauritius also, people of "Indian™ origin form a major part of the
population. Pakistan, although it has left the Commonwealth, is included
in this study for the same reason, namely, to articulate the "value"
aspect and not the territorial aspect in the consideration of "legal
norms. Indesed, in Pakistan the operation of the "“value-process" has
assumed such a significant and, at the judicial level, wholesome aspect,
that its omission would have required a more laboured effort to support the
theory of ™Walue jurisprudence".

(2) personal liberty

1.6 In this study we have examined the concept of personal liberty
in its twin aspects - as a "legal" concept and as a "value" concept. In
the pure Anglo-Saxon system (which prevails in the "old" Commonwealth)

the distinction is at best manifested in the recognition of the difference
between "moral" and “positive" or "legal" rights: it is contended that a

"right™ not only means "lauwful entitlement" but also "just antitlement”.3



Under the international system, personal liberty is a "human right" and
according to the "legal" norms of the system, the “fundamental human
rights" spring from the reaffimmation of the "worth of the humen person".4
Indeed, Judge Kotaro Tanaka has said that "the value of a person is a
juridical concept of an absolute character" and that "it is not only a
technical term".5 And he rightly assé&s that human rights have always
existed with human beings "“independsntly of, and before, the St:ai:e."6
Under the national legal systems of the New Commonwealth the right to
personal liberty is a "fundamental right" but the content of the right, or
the purport of the expression, has been examined at socme length only by

the Indian judiciary:7 through a bizarre operation of the "value-process"
it has given the "legal" concept of personal liberty a meaning which

violates the norms of the "value jurisprudence". Thus, a case is made ocut

in this study for a proper appraisal of the tuwin aspect of personal liberty
and for a proper integration of the two concepts through the "value-process",.

(3) "Law" and ™alue jurisprudence"

(A) The Nexus
1.7 In Anglo-Saxon jurisprudence, "law" is regarded generally as an
institution of control: it plays a "regulatory" role and only positive law
is "law" whether it is common law or statute-law. In this study we have
also dealt with other manifestations of "law", such as "Natural Law" and
"Humanitarien Law". Indeed they do not have the same "regulatory" role
under the national legal systems of the common law jurisdiction. But
it is necessary to remember that "Natural Law" has been absorbed iﬁto the
common law in England (in America, in the constitutional Bill of Rights),
heving first undergone transformation into principles of Christian pisty.
Many principles of administrative law in both England end America are,
howsver, directly tracesble to "Natural Law", nzmely, the "Rule of Lauw" in
its special aspect and the so-called "principles of natural justice",

particularly such principles as the rule of audi alterem partem. Indeed,



as Schwartz and Wade observe, principles of administrative law have
praliferated as it has to deal with "problems of keeping the powers of
government under proper legal control“.e And it is difficult te conceive
of a wider umbrella than the concept of "Natural Law" under which can
shelter new juridical concepts. No doubt the same principles of Christian
piety gave birth to the "Humanitarien Law" under the international system,
to embrace in its ambit the Civil Law tradition.

1.8 But whence came this metsmorphosis ? It is to be attributed

to "value jurisprudence". In Asia and Africa, in the traditional
jurisprudence, "duty" was regarded as an institution of control, but
traditional "values" were swamped by Anglo-Saxon institutions. The "Value
jurisprudsnce" thus assumes an important role in tracing the development
of new attitudes and new institutions in the emergent States.

(B) The key elements of "Walue jurisprudence"

1.9 ™ alue" at common parlance is the measure of importance attached
to a particular idea or a thing. In this study the term "valus" is used to
denote the inarticulated idea of a concept wvhich determines the content of
the concept, not merely with reference to the norms of positive law obtaining
at any particular time in any particular territory but with reference to
innate human understanding and human culture. At different times and under
different climes human understanding and human culture change, from these
changes emerge different "value-concepts"; they cannot be directly relatable
to changes in "legal nomms", they are independent of them. They operate
through the "“walue-process" regulating the content of the parallel "legal"
concepts. Thus, in this study we contend that not only is "personal
liberty" a "legal" as well as a "value" concept, but there are other
concepts as well that need similar treatment, namely, “liberty", "security",
"state", "society" and "[human] person"; even the more legalistic concept

of "Rule of Lauw" embraces an element of dualism. On this premise we have



used expressions such as "social security" and "state security" for which
there does not exist any universal terminological parallel.9 These tuwo
concepts, in this study, are meant to denote the legal norms concerned
with the protection of "society" in the first case and the "state" in

the second case, to form the value-triangle of personal liberty.

I1.10 The process by which the inarticulate idea of a “value concept”
is activated and is used to "regulate" the content of the "legal"™ concept
is described in this study as the "value-process". The process operates
at different levels through different means or agencies and it is
constituted with different ingredients, chiefly "public opinion".

In a modern polity the process operates through the different orgens of
the state such as the exscutive, the legislaturs, the judiciary and the
bureaucracy and also through different social agencies such as the |
individual, the family, the group and orgenisations variously constituted
(such as "Pressure groups"). The aims and attitudes of the several organs
and agsncies of the state and the society respectively are influenced and
moulded by "public opinion". The last-mentioned term is meant not only to
include the activities of the various "media" but also to embrace all
kinds of public, private, parlismentary and juristic (including judicial)
debates. The scale and the scope of the debate and the extent of human
involvement in it determines its capacity to mobilise "public opinion".
Such debates evidently form an essential element of the vitality of "public
opinion". It cannot however be ignored that although the “walue process"
operates through "public opinion" there is a "constant factor" which

forms the keynote of the "value-process" in so far as its operation in the
field of personal liberty is concerned. The keynote is the triangle which
is formed by the "walue-concepts" of "humen rights", “social security” and
"gtate security". This will be revealed in the course of examination of the
"foundations" and "invasions" of personal liberty in the succeeding pages

0
of this study.‘



Cheapter 1

THE FOUNDATIONS OF PERSONAL LIBERTY

1. Western political thought and some important constitutional landmarks

(1) A Genersl View

1.1 Law and politics find a common meeting ground in the search for
the origin of the concept of liberty. According to Deen Roscoe Pound the
Common Law, even in its beginnings, saw the problem of, "on the one hand,
effective ordering of conduct in a civilised society, and, on the other,
hand, such limitations of and checks upon those to whom that ordering is
committed as to preserve due balance between the general security and the
individual life."1 Sir Isaiah Berlin has written about "two concepts of
liberty" and has observed that there is an "open war that is being fought
between two systems of idezs which return different and conflicting answers
to what has long been the central guestion of politics - the question of
obedience and Eoercion."2 However, Professor Maurice Cranston obsserves
that the western bolitical philosophers had one thing in common in that they
all shared "& deep concern with freedom as a concept and a value" although
they had different idsas about the meaning and content of the cancept.3
Hobbes, Loéka and Mill, observes Cranston, were interested in preserving
the freedom of each individual from interference by his neighbours or

his rulers while Aristotle, Roussesu and Hegel wsre more interested

in the "gquality" of a man's f‘reedom.4

1.2 A summary of this great issue, which has been a preoccupation

of Western philosophy for many centuries, is inevitably inadequate. The
distinctions, on the one hand, between the two schools of thought and,

on the other hand, between the formulations of the different philosophers
were subtle and complex. 1Indeed the spectrum is so broad that in each
case the fommulations have been variously branded as "absolutism",

"ecollectiviem", "positivism™ in one case and "liberalism", "nmaturalism"



(2o

and "individualism® in the other case, to name but a few of them. UWe
have desliberately omitted the important and distinct concept of "communism"
from the first group. The modern "western world" does not own it as a
"western" political philosophy apparently for the reason that it is
considered to be an antithesis of the western concept of "liberal
democracy"”. We propose to discuss Marx, Communism and the Russian
Revolution separately as part of the new world order.

1.3 In this section it is necaésary to discern the influence only

of the "liberal” currents of western political philosophy5 on the

making of such iﬁLortant constitutional documents as Magna Carta and the
Bill of Rights in England and also of the American Declaration of
Independence and the fFrench Declaration of the Rights of Man and of the
Citizen. However we have to look back to the ancient Greeks and their
"Natural Law"™ as it is asserted that the continuity of western political
thought is reflected in the traditional concepts of "natural rights"

and the "rights of man" end the modern concept of "human rights".6
Evidently, ideas took concrete shape with the march of civilisation.
Indeed, we do not hear the ancient sages spesaking in terms of "personal
liberty” or "freedom of movement"; they spoke of "liberty" in general
terms and more of "law", its content and nature. Gradually the terms
"state" and "sovereignty" and the concepts of "rights" and"powsr" came to
be discussed. For the first time in Magna Carta, in chapter 39,

the concept of "due process of law" came to be embodied through which
personal liberty was protected although, as we shall sese, the contemporary
political thought did not engender personal liberty as a specific and

distinct concept.7



(2) The Greeks and "Natural Law"

1.4 The civilisation of the polis - the ancient Greek city-states of
the fifth century B.C. - with its stratified social setting of aristocrats,
citizens and slaves and the rule of oligarchy could not obviously be
expected to generate what we consider today as "™liberal® views. Howsever,
the concept of "natural law" appears to have been bd:n out of the
distinction made by a group of philosophers known as the Sophists betwsen
physis ("nature") and logos ("d;vine law") on the one hand and nomos
("lau") as applied to the human life of the polis on the other.® one

was eternal and wise; the other, being man-made, was arbitrary. It is
true that Socrates and Plato do not explicitly refer to "natural law" but
in Plato's Republic there is an inquiry into the nature of justice. Plato
sees the polis as "man writ large" but the idesa is open to divers
interpretations;so—Socrates, on the other hand, points out that the
powerful frequently rule in their own interest and are corrupted by pouwer
itself.sb One thing is, howsver, certain. The two philosophers were
abviously concerned with what has been called "“the harmonious balance or
principle of justice" in the city-state (which is not to be understood

in the modern sense of the enforcement of public law) and the supreme end
of the state was conceived in attaining the moral perfection of its
citizens.

1.5 With the gradual change in the social setting taking place during

the transition from polis to cosmopolis, in the Laws, Plato becomes more
categorical. He subordinates law to community interest rather than to any
absolute or abstract higher morality.10 Even Aristotle, in his Politics,
does not cary the concept of “the laws" any nearer to "natural law".
Although he asserts that laws ought to be rational and accord with

oliteia, unjust and inequitable laws cannot be invalidated for there are

no sanctions against bad laws as "the law" is not "sovereign";11 the



opposition party had to overthrow the constitution rather than the
government.12 It waes, in fact, the stoic school of philosophy which
beceme active towards the end of the fourth century B.C., that ceme out
openly in support of the "Law of Néture“.

1.6 The Stoics were interssted in the cosmos which led them to
believe in the universal brotherhood of man and they came to relate what
they considered to be the M“innate reason" of man to the cosmic order.1

A new era had begun - the transition from polis to cosmopolis was

complete. Man was required to live "in accord with nature"; nature was
full oflams.14 In other words primacy came to be attached to "natural
reason“ or “universal reason' through which, as has been said, the concept
of conscience entered into the history of political thought. UWhether it
was a case of resistance or of obedience, to authority, appeal was made

to "conscience".15

(3) The Romans and "jus gentium" and "jus naturale"

1.7 The Roman mind, it has been observed, was not speculstive but
"nractical, military and legalistic".16 Cicero has been credited with
translating Stoic philosophical ideas into Latin legal terms. The
Hellenistic idea of "Law of Nature" was linked up with the "Lauw of the
peopla” and as a result "jus naturale" became more practical and
"jus qentium" more general.17 The Roman Commonuwealth had become a big
world and "jus gentium" which was devised for foreigners and was, as such,
in great need of sxtended application, found justification for such a
course in "jus naturale". 1In De Republica, Cicero defined Natural law in
the following terms:
There is in fact a true law, right reason, in accordence with
nature; it applies to all men, is unalterable and gternal. . .
Thers will not be one law in Rome, another in Athens, one now,
another later on, but one law for all people at all times;
one master and ruler over us all, the inventor, promulgator
end enforcing judge. [emphasis added]

Thus, the tribal "jus civile" as well as the "jus naturale" are equally

subordinated by the new norms of "jus naturale" although, in practice, the



later Roman lawyers, as has been pointed out, did not always allouw

jus naturale to prevail against jus civile but the relation between the
three systems was not clearly defined.19 Nevertheless, it is possible to
assert that jus naturals probably modified not only the application but also
the content of jus civile even if it could not supersede the latter;zo

the influence of Natural Law was also to be seen in the proliferation of neuw
concepts.

1.8 Cicero could insist that the state must preserve jus, nemely, right
and law, and that one could expect ffom the state justitia, namely, due
process of law. But, as monarchy had come to stay, the concern for liberty
and tule of law lost its primacy although Seneca could still insist that
monarchs chould not be tyrants.z1 The influence of Natural Law was also to
be found in the Institutes of Emperor Justinian. Justice is defined as

"the constant and perpetual desire of qiving to every man What is due

to him" and jurisprudence as "the knowledge of things divine and human, and
22

the exact discernment of uwhat is just and unjust.”

(4) The Church, Naturel Law end Mediasval ideas

1.9 The period between the collapse of the Roman Empire and the rise
of mediasval civilisation has been called the "Dark Ages".23 With the
disintegration of the Greeco-Roman society, the Christien Church alone, it
has been pointed out, had the vitality and the organ;zation to take over the

bankrupt society.24 By the fifth century, St. Augustine, in De Civitate Dei,

formulated a theory of society which, it is asserted, paved the way for the
theocratic claims of the mediseval church.25 In Book XIX he argues that
"true justice" cannot exist in a pagan 5tate.26 However, he also observes
that peace and order rather than justice are the essentials of an
"efficacious covernment™ and that government was a "necessity" despite its
"impurity".27 It has been pointed out that "the formulation of abstract
norms o justice based on a natural law accessible to the reason of all men

by meens of logical demonstration did not interest Auqustine™ and it has



also been suggested that his replacement of justitia with concordia
parallels the modern distinction between legal and moral rights.28

1.10 It was left to the thirteenth century Christian philosopher,

St. Thomas Aquinas, to state his political thoughts in terms of Natursal

Law with greater certainty. Unlike Augustine he does not see Natural Law
simply as God's lLaw. To him, it is "both dsscriptive and normative, both
biological and moral".29 He does not say that a Christian is obliged only
to obey the edicts of a truly Christien, or just govermnment, but he says
that an edict which manifestly contravenes Natural Law can be discbeyed

for "unjust laws have no moral validity"; any edict which was contrary to
the basic principles of "justice" was not "law" according to him.30 It has
been suggested that he might have been willing to concede to some extent the
right of revolt against tyranny31 and that although he did not enumerate the
"matural rights of man", he believed in the right te life by which he meant
both the duty to live and the right to a decent 1iving.32 He regarded
liberty rather as a feature of a justly ordered saociety than as an
inalienable right of the individual.33

1.1 We must not forget the feudal character of mediaeval European
society. In fact the Church itself gave recognition to the feudal

conception of ownership. The right of inheritance of the individual was

to depend on baptism and "rebirth" in that the "universal dominium" vested
itself in the Church.34 Even kingship was held in trust: the King was

under God and Natural Law.35 Aquinas referred to the "“common good" as
providing the test for the validity of modification of any law.36 In a

sense it might have been an appeal to Natural Law, Before the individual
finally emerged as a fully-flsdged citizen in the late thirteenth century,
the affairs of society were actually managed in England by tﬁe "commonwealth"
of the village government.37 Under the feudal system even the King was
subject to the "feudal contract” which promoted the concept of law as a
vehicle of government by Ycounsel and consent™ to counteract the unfettered

powers of the King envisaged by his theocratic role.38
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1,12 The double role of the King - as a feudal lord and as a theocratic
monarch - had an important bearing, it is pointed out, in the making of
Magna Carta. The grievences which led to its making were the result of
"gyeruse" of the monarchical powers.39 The Charter was not, therefore, a
revolutionary document. It merely restored the balance although, in the
process, legal protection for the first time came to be accorded to the
rights of the individual in the renowned chapter 39 of the Charter.ao
Indeed, as has been suggested, the feudal law and the feudal practice had
brought forth the "awareness" of certain "fundsmental rights'" of the
individual.41 The common law, it has been asserted, was an offspring of

the feudal law and the Charter reiterated the primacy of common law by
referring repeatedly to the "unwritten ancient liberties".

(5) New Interpretations: From Renaissance to French Revolution

1.13 Machiavelli's The Prince (written in 1513 after his banishment
from the service of the Florentine state) is still concsidered to be a work
of considereble merit. He extolled the virtues of a republican form

of government whose chief characteristic, according to him, was liberty but
he said that it was dangerous to givs liberty suddenly to those people uwho
were not used to it.42 Nevertheless he was not opposed to revolutionary
methods. Indeed, he believed that the State rested on violence.43 He is,
however, renowned particularly for his theory of duality in morality - i
political and private., This has been seen as a radical break with the
Christian and Hellenistic tradition.44 However, as we shall see, his
theory was anticipated by the great Indo-Aryan political philosopher,
Kautilya, who was a contemporary of the ancient Greek philosophers.

1.14 The sixteenth and seventeenth century produced such other
eminent political thinkers as Jean Bodin in France, Hugo Grotius in
Holland, and Hooker, Hobbes and Locke in England. It mzy be usefully
noted in this connection that in the beginning of the sixteenth century
the French, Dutch and English were yet to ccmmence their "intrusive

voysoee", while the Portuguese had already made journeys to the east, to



Indis, and the Spaniards to the uest, to Mexico and Peru. In the succeeding
century, however, each of the nztions had set up plantations and colonies
and were engaged in the grouwinn oversses trade. These developments gave
rise to many legal and political problems, such es ownership, sovereigniy,
jurisdiction and international rs:tlaticms.a5 It has also to be noted that
the feudal aristocracy was fecing graduzl decay, with the rise of a
cepitalist middle class, and that there were such events taking plzce as
the establishment of nation-states, the growth of strong monarchies and
the repudiation of the "cosmopolitan asutheority" of both Pope and Emperor,
uhich had been the basis of the concept of the single society of
mediaeval Christendom. It was against such a background that the
political thinkers expounded their views.

1.15 The political thought of Bedin is reflected in his theory of
sovereignty but, as has been sugogested, it was perheaps considered by him
2s ™he only radical remedy for the disorders of his oun France."A6
According to him in a democracy there is always a chronic disorder and
therefpre there is less real liberty, which he calls "true popular
1ib9rty".47 Howsver, he asserted the existence in all "republics" of an
unlimited legal authority to which all owe obedience as a duty.48
According to him, sovereignty was mzn's creastion and it arose from the
nature of man and from human need and aspiration.49 He also spoke of

' 5
leges imperii as fundemental lazws which limited sovereignty, 0 but except

for his "conscience", there was no legal obligation on the sovereign to
obey Natural Lau.51 Even so, he appears to suggest that a Magistrate
ought to disregard the sowereign's order which was violative of Natural

52 Undoubtedl
Law even if he had to face the consequences thereafter, ° Y

Bodin raised many interesting and important questions but he left them
unanswered and possibly it is for this reason that his theory has been
described as being built upon "disjointed foundations."53

1.16 Hooker, whose philosophy is described as "par excellence a

philosophy of law", alsc advocates that positive laws which are
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demonstrably contrary to Divine or Natural Law may be discbeyed.54

Society, government and law, all rest on and imply consent.55 Hooker was
essentially a man of God but he said that reason supplemented direct
revelation and that Natural Law, found out by reason, supplemented Divine
Lam.56 He was against the blind acceptance of authority.57 The pouwer

of making laws he ressrves for the people and conceded to the sovereign

the right of veto on the ground that the sovereign has to enforce the lam.58

It is observed that as Hooker was conscious of the need to support his oun
59

Queen's government, he combined sovereignty with the rule of lew. He
attributes divine right to the laws rather than to rulers.60
1.17 The Dutech jurist Grotius and the English philosopher Hobbes were

almost contemporary. Grotius, however, concerned himself more with
international law. Even so, his conception of "the state" and "law"
constitute a distinct contribution to the political thought of his time.

It is observed that his concept of state involves 2 perception of utility
and elsc an element of consent and that it is nearer to the Social Contract
of Hobbes and Rousseau than the Governmental Contract of Hooker and Locke.61
Like Hobbes, he also denied psople the right to rebel but following Bodin
he distinguished between a King and a tyrent; the lstter could even he
slain, Although sovereignty was some sort of "dominion" it was to be

held under Law, especially Law of Nature.62 He regards Jjus naturalm as the
dictate of rinoht reason and said that it was so immutable that it could not
be changed by God Himself.63 He is categorical that positive law is
subordinate to Natural Lau.64

1.18 Hobbes, in writing the Leviathean, it is claimed, provided a
"wondrous confirmation" of the circumstances of the E£nglish civil war.

It cen be said that his renouwned social contract theory was epitomised

in his statement - "Liberty and Necessity are Consistent".66 It has been
pointed out that he distinguished betuween the Right of Nature and the Law of
Nature, between jus and 325;67 Laws of Nature are "those restraints by

which we agree mutually to abridge one another's liberty."68 The
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"SOVERAIGN", the "great LEVIATHAN", the "mortal God", wes to be instituted

by the common consent of all men for their "peace and defence".69 Men

choose the sovereign "for fear of one another, and not of him whom they

institute".70 In lLeviathan he propounds the theory of obedience to

"Civill Power" under which the surrender of men to certain constraints

is contemplated but, as obedience is grounded on the right to personal

protection, the right of self-defence is expressly reserved.71 Hobbes

believed in what has been called a "single, unlimited" sovereign authority.

The conflicting voices of the King and Parliasment led to the English civil

war, according to Hobbes.72 It has been suggested that although the central

idea of his theory was that the state was "all-powerful and beyond moral

criticism” it was subject to a few important qualifications; the sovereign

was to satisfy the needs of his subjects and he was to confine his attention

to their outward behaviour and not to try to judge their private thoughts.

Thus, he ruled ocut "inquisitions and extracted confessions".73 His

outlook has been rightly described as "utilitarian", anticipating one

aspect of "Benthamism” and his interpretation of the Law of Nature as

"an instinct for sel’r‘-preservation".74

1.19 Indeed, in political theory the continuity was never broken.75

After the "Glorious Revolution" England with its widening influence in the

world turned to the Whig interpretation of the tradition of mediasval

freedom - disciplined power and rule of lau.76 It is therefore not difficult

to ses that some of the old values which found expression in Magna Carta

wvere reassessed and reiterated in the Bill of Rights, which declared

"the Rights and Liberties of the Subject" after deploring the fact that

King James II had endeavoured to "extirpate" the "laws and liberties" of

the kingdom by his various acts which the statute itself listed.

1.20 ©Uf the two great promoters of the Whig tradition we have already

briefly referred to Hooker and his ideas. Locke's interpretations have been
77

described as "more businesslike and even more influential.” It has also

bern asserted that "It was from the political speculation of Locke and the



actual working out in England of the principles of toleration and limited
monarchy that the French thinkers of the Enlightenment drew their

inspiration".78 In Tuo Treatises of Government, Locke writes in the

preface of the Restoration as having been founded upon the "consent of the
people” and of the resolution of the peopnle to preserve their "just and
natural rights". His concept of the "Law of Nature" differs from that of
Hobbes in that he relates it to "declared and reasoned laws"™ although he

is preparad to concede that the concept is founded on the instinct of self-
preservation which drives men into society.79

1.21 Indeed, as has been observed, Hobbes and Locke both conducted
their theorising from a common base, that of the state of nature and the
social contract, but they arrive at two radically different conclusions.80
Hobbes, who lived through the uncertain ties of the Civil War, was more
concerned with "security" while Locke was determined to safequard liberty as
he considered loss of liberty to be the worst of evils - "to be subject

to the inconstant, uncertain, unknoun, arbitrary will of znother man".81

It is sugcested that it was in the context of the tax on ship-money and of
the arbitrary arrests of the Stuart regime that Locke demanded that

"certain spheres of private interest should not only be regarded as
inviolable but also that the law should safeguard the subject's richts in
these spheres."82 The right of a men to life, liberty and property, he
asserted, were "natural rights" and that these were "self-evidently true
like axiqﬁé of oeometry". He stood for separation of powers and
categorically insisted that legislative authority ocught not to be
delegated so as to make laws "conformable to the law of nsture".
According to Crenston, Locke's main thesis that "“morality, as a system of
rules" was superior to both customary and enacted law is of enduring
importence despite the fact that his conceptual scheme of "natural rights"

and "matural laws" was not free from inf‘irmity.84 Similerly, his concept

of "consent" was central to the theme of "legitimacy" of a govermment but
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it has been pointed out that except for the right to resist (revolution),
there was no indication of 2ny other sanction and the concept merely
attempted to "moralise the relationship betuween the individual and
government".85

1.22 It has been claimed that Locke's views were "developed and
broadened out" in France and America.86 Indeed, as we shall see, in the
two important constitutional documents resulting respectively from the
American War of Independence and the French Revolution there is to be
found a distinct impress of the concepts evolved by him. But it is also
necessary to refer briefly to the views of three great French philosophers
who flourished after him and who were nearer in point of time to these two

great political events, It is obssrved that Montesguieu's analysis of the

British Constitution in the eleventh book of Esprit des Lois deeply

affected the thoughts of the American and French revolutionaries.87
Indeed, the doctrine of sepesration of powers advocated by him forms the
cornerstone of the American Constitution. He detested the despotism of
the French Government and saw real hope for liberty in the solution of the
problem of "control of powers".ea He passionately believed in what is
called "the validity of Natural Reason or the Universal Law of Reason".sg
Voltaire, on the other hand, it is said, was powerful because as a
propagandist he was not committed to specific political doctrines but,
like Montesguieu, he was also a great admirer of English constituticnalism.gD
1.23 Rousseau, it is stated, "formulzted the middle-class revolt
against the intellectual arrogance of the ace of reason."g1 He is

92

credited with the conception of "popular sovereignty". In

Du Contrat Social (Bk.I, viii) he asserts that men are naturally unequal

but as a result of the social contract they are made "egual by convention
and legal richt". He posits sovereignty in the legislative power which,
accarding to him, is reserved to the people and cannot be delegated.93

In other words, "tho individuals who are citizens exsrcise their
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sovereignty collectively when they meet in the general assembly” and it

is the general assembly which can only enact lams.94 Locke's ideas had
immense influence on Rousssau's formuleations. Roussesu did not live long
enough to see the actual revolution, although he was an unsparing critic
of the existing regime and provided, it must be said, the immediate
inspiration for it.

1.24 However, it was the great British parliamentarian Edmund Burke
uho reacted strongly to the contemporary events in France and brought

out his "Reflections on the Revolution in France". Burke thought that the
revolution was "sacrilegous" in that it snapped the link that existed
bstween the state, the world of nature and Gnd.95 As has been sungested,
in the Reflections, he distinguished between "root-and-branch" change as
happened in France and the "piecemeal" change of the "Glorious Revolution®
of England and of the Pmerican War of Independsnce uwhich he had def‘ended.g6
Indeed, Burke has been described as the "greatest prophet of English
nonservative tradition" vho had all his life attacked the "nakedness
end solitude of metephysical abstraction" in which Rousseau revelled.97
His own concept of "Natursl Reason" implied the "spcial instinct of the
whole man" and not the "old-fashioned abstract rationality".g8 There was
"one great immutable pre-existent law" and there could be no erbitrary
powers for, that would be, according to Burke, against the "Rights of
Humanity".gg

1.25 Houwever, the political philosophy of Burke, as well as that of
Rousseau, has been termed a "romantic reaction™ to the political concepts

100 The British philosopher Hume, who

formulated in the "Ace of Reason".
was a contemporery of both Rousseau and Burke, had challenged the
traditions of "natursl reason" of pagen antiquity,101 although he
aceepted "natural lsw" as the law of self-preservation and also the
concept of rule of law based en the "consent of the governed".m2 The

Germen philocopher, Kant, who was also a contemporary of Burke, attempted,



o9
<

houever, to give a new interpretation to Hume's ideas. He asserted the
freedom of "goodwill" to reaffimm the "moral liberty" of man.103 hile
Burke lzid emphasis on "duty" to oppose the arbitrary exercise of pouwer,
Kant distinguished between "juridicel" and "moral"™ duties. According

to Kent, reeson demands that in order to assure the freedom of others

gach individual hzs to impose certain restraints upon his own freedom

and as a result there will then be a system of lsus under which the "will"
of all is brought into a harmony. He was convinced that there could be

no "ideally perfect" Constitution althouch he had "sympathy" with the

104

Constitution of the United States of America.

(6) The Pmerican and French "Declarations"”

(R) The Amcricen Declaratinn of Independence, 1776

1.26 Relevent extracts from the Declaration zre guoted belouw:

When in the course of humen events it becomes necessary
for one people to dissclve the political bonds. . . and
to assume rmong the Powers of the earth the separate ond
equal station to uwhich the Laws of Nature and of Nature's
God entitle them. . . they should declare the causes which
impel them to the sepesration.. .

We hold these truths to be self-evident, that all men eare

created equasl, that they are endowed by their Creastor with

certain unalienable Rights, that among these are Life,

Liberty and the pursuit of Happiness. That to secure these

rights, Governments are instituted among Men, deriving

their just powers from the consent of the governed. . . [emphasii
added

Among the verious "causes" listed, the following are noteworthy:

(i) Suspending of operstion of laws, sven when they were enacted
as of "immediate and pressing importence" till the Royal
Assent was obtaineds;

(ii) refusing Assent to "Laws, the most wholesome and necessary
for the public good" and to "Laws for establishing Judiciary
Powers"s

(iii) making the judges "dependent on his will alone" for tenure
of office and payment of salaries; '

(iv) keeping "in time of peace, Standing Armies without the
consent" of the legislatures of the colonies;

(v) rendering "the Military independent of and supericr to the
Civil Pouwer";

(vi) depriving in many cases "the benefit of Trial by Jury";

(vii) transporting "beyond the Seas to be tried for pretended offences".



1.27 The political philosophy of Locke is amply reflected in the text
of the Declaration quoted above, but at the same time it is also esasy to
see why Burke also defended the American War of Independence which he did
not ses in terms of a "revolution". The tie had to be "dissolved" as of
"necessity" which was recited in the document itself as so many "causes"
and sach of the causes which we have listed above, as we shall see, was,
in some manner similar to the causes of the "Glorious Revolution", and
amounted to the denial of the Common Law rights and Rule of Law. The
Declaration was possibly meant to bs read as a preamble to the Federal
Constitution that came to be enacted after a decade and contained a very
short preamble which stated the objects of the Constitution to be, inter
2alia to establish "justice" and to secure "liberty". 1In defining the
lagislatiue powsr, prochibition against the enactment of a Bill of Attainder
and ex post facto laws and against suspension of habeas corpus was
expressly stated in the Constitution in Art.l (ss.9 & 10). The Bill of
Rights, however, came to be enacted later, in 1791, and was contained in
the first ten amendments but it could be enforced only against the Federal
Government. The situation was remedied when the 14th Amendment was passed
in 1868, after the Civil War. Both the 5th and 14th Amendment, however,
prohibited deprivation of "life, liberty and property" of any person
"without due process of law"; the 4th Amendment, howsver, in temms
provided for protection against "unreasonable™ arrests, searches and
seizures.

(B) TIhe French Declarstion of the Rights of Man and of the Citizen, 1789

1.28 The Declaration was €firmed in the French Constitutions of 1946
and 1958. Extracts from the relevant articles of the Declaration are
quoted bslows

Men are born free and remain free and equal in respect of
rights. . ." (art 1)

The purpose of all civil associations is the pressrvation of
natural snd imprescriptible rights of man. . . liberty,

property and resistance to oppression (art 2)
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The nation is essentially the source of soversignty. . . (art 3)
Liberty consists in the power of doing whatever does not injure
another. . . [these] limits are determineble only by the lau
(art 4) :

The law is an expression of the common will. . . (art 6)

No one shall be accused, arrested or imprisoned save in the
cases determined by law and according to the forms it has

prescribed. . . All who solicit. . . or ceuse to be executed,
arbitrary orders ought to be punished. . . (art 7)

[emphasis added]
1.29 The French Declaration did not set out the "causes" or
Justification for the revolt. 0On the other hend it uses the phraseology
of the “popular™ political philosophy of Rousseau in abundant measure; the
definition of the terms "law" and ™liberty" are noteworthy. Such vague
definitions can only be accepted as manifestation of high ideals. Even
in the importent article 7 the sanction agalnst exsrcise of arbitrary pouwsers
is signified by the term ™ought" although it cen be said that the very
mention of the specific words "arrest"™ and "imprisonment™ are referable to
the influence of English Constitutionalism on both Voltaire and Montesquieu.
The other important point to be noted in the article is that it stresses
the importance of procedure by using the word "forms". However, the origin
of the importance attached to "procedure"'which is also reflected in the
modern European Convention of Human Rights (art.5), is also traceable to
the "English Experience" which we now proceed to examine in greater detail.

(7) Ihe Enqglish Experiences Due Process of Law
(A) A General View

1.30 It is commonplace knowledgse that the English Common Law is judge-
made law: it has grown up iﬁ courts through the procedures and the
interpretations of the courts. UWhen a statute was involved in any causs
the role of interpretation was indeed vital but generally the courts
regulated their procedure in such a way that they ceme to be acclaimed as
champions of personal liberty. In the "unuwritten™ British Constitution

the right to personal liberty is protected, even without "written guarantees"
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through such provieions of great entiquity as a well-defined power of
arrest, the right to bail, the right to a fair trial (which included the
right to jury) and protection against "unlawful® detention by the right

to the writ of habeas corpus. We propose to deal in this study with some
of these provisions which are of a fundamental character and of general
importance in the context of the lauws of the New Commonwealth. The
provisions of Magna Carta, the Bill of Rights and habeas corpus along

with those of the Petition of Rights and the Act of Settlement constitute
the basic structure of the British Constitution but in this study we propose
to confine our deteiled examination to the first group of provisions.

(B) The "Due Process" and the Right to Bail

1.3 Magna Carta was not a revolutionary document: it merely

recognised pre-existing usages end ct.usi:cms.105 But the menner in which

this was done, and the process by which it was procured in 1215, wers
indeed revolutionary; they gave it its perennial constitutional
importance. As observed by Viscount Bryce, it declared the supremacy of

'lex terras', on which "“the fabric of British freedom was solidly set

106

before a representative Perliement had come into existenca." The

following passage from the confirmation of the Charter by Edward I in
1279 throws into relief the importance of the process:

Know ye that we. . . to the profit of all our realm have
granted for us. . . that Great Charter of Liberties and

« « « made by the common assent of all the reelm. . . shall
allow the said charter(s) in pleas befors them and judgment
in all their points; that is to say the Great Charter of
Liberties as common law. . . [emphasis added]

In the above passage the supremacy of the common law was apparently
attributed to the common essent of all the realm and the charter's
greatness was founded upon it and not on royal assent.

1.32 The traditionalists led by Bishop Stubb hold the view that the
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Charter and its immediate ancestor, the Coronation Charter of Henry I,
were confirmation of the essential principles of the old laws of Alfred
and of Eduard.107 Holdsworth endorses this view and observes that it
could be connected with Cnut's Charter of Liberties and the Anglo-Saxon
writs.108 The important point to be nated is that the Charter symbolised
a charismatic events it rehearsed, in a conflict situation of an unusual
type, the fact that the ancient customs of the realm were of supresme
binding force, binding equally the King and his subjects. The King,
John, had changed the normal course of the politicael life of the nation.
It was the power of the Barons against which the Crouwn and the people had
been uﬁ}ed "in the name of law end order™ but now the King had became the
lau-breaker.'%? The clergy end the merchants joined the Barons end made
common cause against the King for their several grievances arising out of
royal misadventures, such as the war with France that he had lost. The
document, as has been said, marked the beginnings of a constitutional
government.110 Alsa, it may be said, it underlined one of the basic
concepts of common law jurisprudence - the negation of arbitrary power -
embraced by the modern rubrics of Rule of Law. Thus, in a rudimentary way
it leid the foundations of a new form of government and also defined the
powsrs of the executive orgen using common law norms. This revolutionary
process and manner of treatment of common law secured it the status of a
constitutional document.

1.33 It is true that by 1645 most of its provisions had become
obsolete but the core provisions have stood the test of time, few though
they may be.111 We have quoted above from the confirmetion by Edward I,
which found for it a place on the statute book and conferred on it the
honorific title, "Great Charter". Before that it had beanlconfirmed many

times, 38 times according to some scholars while others put it as high as

55 times.112 The process is important for it conferred on the Charter the



character of fundamental law as we understand it today. No doubt, this
practice of confirmation has been traced to earlier proclamations of the
King's peace at the beginning of sach reign but the fact that its
fundamental character was asserted from time to time to test the validity
of both exscutive and legislative acts is noteuarthy.113' In 1320 the
"award" of the Baronry against Hugh and Hugh le Despencer were grounded
inter alia on violations of certain provisions of the Charter, although
eventually it was set aside, but also on the ground that it was violative

of the Charter's provisions in chapter 39.114 In 1330 the impeachment

of Roger Mortimer was likewise grounded.115 In 1368 a statute of Edward
111 declared that "if there be any statute to the contrary, it shall be

holden for none".116 In 1535 Sir Thomas More grounded on the Charter his

challenge to the statute on which the Crown had based his indictment.117
Many instences ebound: we have quoted a few examples only.

1.34 However, notice has also been taken of the phase during which
the authority of the Charter was on the wane and a Bill was introduced

in 1606118 which echoed the language of the statute of 1368 of Edward III,
mentioned above. This phase, we might recall, coincided with the Stuart
regime when the entire body of common law was eclipsed by a pronounced
emphasis on prerogatives, as we shall heve occasion to see.119 But the
concept of parliamentary sovereignty not having evolved at that time, the
fundemental character of the Charter was not only restored but found
further exposition first in the Petition of Right of 1628 and then in

the Hebeas Corpus Acts of 1640 end 1679, and the Bill of Rights of 1689,
as we shall sese in the following pages of this atudy.120 With the great
constitutional settlement of 1688-89 the concept of parliamentary
sovereignty started gaining ground at the cost of the theory which
propounded that common law was immutable. As Lord Scarman observed in
his Hamlyn Lectures, "the common law is no longer the strong and independent

121

ally, but the servant of Parliament.” This notwithstanding, the Charter,
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with its Common Law origin, retains its appeal albeit on a subdued note;
although the challenge grounded on the Charter to the emergency laws
enacted during the first world war did not succeed, some common law

rules nevertheless prevailed against the Northern Ireland Emergency laws.122

1.35 Its provisions, which we may now examine, justify the comment
that it was a lawyer's document: although it dealt with specific grievances
and followed mediseval class distinctions, treating each class separately,
notice may be taken of the use of the word "grant™ in respect of
"liberties" in relation to "freeman" in chapter 1. Thers are some
provisions, those dealing with the administration of law and justice, which
touched the rights of all citizens alike. They deserve greater attention
although they profess to deal with procedural and not substantive rights.
The venue of the court which followed the King was fixed to cut down

delay and cost, vide chapter 17. In the next two chepters we find
reiteration of a similar principle that local issues should bs tried
locally. In chapter'ZD en injunction against excessive fines (amercements)
was undsrwritten by laying down the twin criteria of "means®" and

"measure". It has been suggested that chapter 24, as also chapters 38,

39, 45 and 61, embodied the basic idea of the Rule of Lawzu3 this

perhaps projects a narrow view of the concept. The provisions of chapter 20,
as also 40, which we quote below, with those of 24, 38 and 45, should be
included under the same rubric.

24, No sheriff, constable, coroners, or our other bailiffs,
shall hold the pleas of the croun.

38. No bailiff shall in future put anyoneto trial, upon his
bare word, without credible witness to support it.

40. To none will ws sell, to none will ws deny, or delay,
right or justice.

45. We will not appoint justices, constables, sheriffs, or
bailiffs, except of such as know the law of the kingdom
and are of a mind to keep it well.



It is true that in the contemporary context the emphasis was on the word
"sell" in chapter 40, which purported to abolish the prevalent practics,
but we are trying to ses if the provisions indicated above carried a
common ethos which corresponded to that of the modern concept of Rulse of
Law. UWe submit that the answer ought to be in the affirmative.
1.36 We now quote below the originel Latin version of the renowned
chapter 39:

Nullus liber homo capiatur, vel imprisonetur, aut

dissaisiatur, sut utlagstur, sut sxletur, aut aliquo
modo destruatur, nec super eum ibimus, nac super eum

mittemus, nisi per legale judicum parium suorum vel
per legem terrse., [emphasis added

The English version runs thus - "No freeman shall bs taken, or imprisoned,

or disssised, or outlawed, or exiled, or in any way destroyed, nor will we
go upon him, nor will we ssnd against him, except by the lawful judgment
of his peers or by the law of the land." It will be possible to understeand
now the emphasis supplied in the Latin version. The true import of the
expressions marked out has been intensely debated which we proposs to
discuss in brief.

1.37 It has been established that the term "liber homo" included the
villein.124 Sir Paul Vinogradoff observes that in criminal and police
matters the villein was on the same level as the freemen and a common law
Jjudge would have found it difficult to reconcile free birth and unfree
tenure. The word “vel" was the subject matter of another controversy.

Sir Paul categorically asserts that the second “wel" was used in the
conjunctive sense. The normal meening in Latin of the term was “or"

as Dr McKechnie points out while referring to the first "vel".125 Houwever,
he concedes that sometimes it also meant "et", namely "and". Does this
show that even at that distent period the common law judges had evolved
sophisticated rules of interpretation that have come down to this day as
part of common law 7?7 The debate has definitely revealed this interesting

aspect of common law and also supports the proposition that the Charter

was a lawyers' document.



1.38 Professor McKechnie also observes that there was no peerage
until long after King John's time and that judgment by the accused's
equals was &an old English custom spplicable equally to high and low. The
term ™judicum parium" should not therefore be understood as conferring a
special benefit on the barons.126 Professor F.M. Powick on the other hand
contends that by chapter 39 the Barons intended to lay strees not so much
on any particular form of trial (judgment of peers) as on the necessity
for protection against the arbitrary acts of imprisonment, disseism and
outlawry in which John had indulged.127 However, he concedes that it met
the desire of the freeman for prevention against administrative
proceedings at the King's commend, such as imprisonment without prospect
of a trial in the local court.128 If that was the purpose, one must say
that it was not fulfilled as we shall ese when we discuss the writ of

habeas corpus.129 Sir Peaul reads the two expressions together -

judicum parium end legem terrse. He concludes that emphasis was on
"legality all round, both substentive and procedural® and adds that

"the formuletion was elastic enough to stand carrying over from the class
Justice of the feudal lords to the common law."130
1.39 Professor McKechnie discusses the import of the term “legem
terrae" in greater detail and observes that the statutes affirming,
expanding and explaining the Charter show that the expression was read
in the 14th century as equivalent to “due process of law®. He refers to
an enactment of 1352 which, after reciting chaepter 39, insisted on
"indictment on presentment of good and lawful people of the same
neighbourhood." The interpretation placed on this chapter aimed at
prohibiting the trial of men for their lives and limbs before the King?!s
Council on mere informal end irresponsible suggestiona.131 But it could
also be said that chapter 39 did in fact reiterate the common law rule

that the royal prerogative was a part of common law and that, so far as

personal liberty was concerned, the common law did not recognise eny
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prerogative right to tamper with it. Glanvill and Bracton had applied the
term "leges" to all unuwritten laws of England.132 The term "legem terras"
therefore included prerogative end if we read the two expressions,

judicum parium end legem terrse, conjunctively, following Sir Paul, we

cen clearly see the limits of prerogative defined. It is therefore not
difficult to appreciate the abiding appeal of chapter 39 in the modern
context as it denies to the Executive the power to act arbitrarily in
matters concerning the personal liberty of citizens. It enticipated the
notion of “ordinary law" inherent in Dicey's modern theory of the Rule of
Lau.133

1.40 It remains now to say something sbout chapter 61. It was
deleted in the later confirmations so it is now of historic importance only.
Or McKschnie underrates its importence, saying that it only conferred a
right of "legalisad rebellion®™ on the Barons and did not provide a real
sanction. The King re-affirmed his pledge to ebide by the Charter and to
redress grievances chould there be eny violation and in default, chepter 61

provided ", ., . the twanty-five barons, who with the commonalty of the

whole land shall destrain and grieve us in whatspever wey they can. . .
saving our person and that of our queen and children.® Ue have added
emphasis to show that the criticism is not fully justified. On the other
hand we submit that the important right affirmed in chepter 39, without

a corresponding remedy, made it easier for the Crown to violate it. This
defect, as we shall see, was finally removed by the Hebeas Corpus Acts of

1640, 1679 end 1816 in an effective mannar.134

No doubt, chapter 36 stated
that the "writ of inquisition of life or limb"™ shall be "freely granted"
but, as has been pointed out,135 it has been erronaouslyléonfuaed with the
writ of habeas corpus which, in its pressnt form, had not been evolved till

then.136

1.41 On the whole, it must be said that the true importance of the

Charter lies in promoting constitutionalism in the Commonwsalth or, to



be more precise, in the proliferation of British constitutionalism and its
export to colonies and dependencies. As Sir Ivor Jennings points out,
many concepts not originally there have been read into it, such as trial
in open court, independence of judges, trial by jury and the writ of
hebeas corggs.137 The "Due Process® doctrine evolved in the Amsrican
jurisdiction also owed a great deal to the Charter as we find that in a
statute of 1354 (28 Edw III, c.3), uvhich professed to reaffirm the
principles of the Charter, an explicit reference was made to the phrase
in these terms:

No men of what estate or condition that he be, shall be

put out of land or tensment, nor teken, nor imprisoned,
nor disinherited, nor put to death, without being brought

in enswer by due process of law. [emphasis edded]
Although the Supreme Court in the U.S.A. developed in dus course a
comprehensive doctrine, the same was to be found in the provisions of the
4th, S5th and the 14th Amendments of the Federal Constitution which con-
tained jn them, as we have seen, the pith and substance of the provision

quoted above. 138

1.42 However, it is to be noted that, subject to the operation of the
doctrine that an Englishmen carried his law with him,139 the Charter had
a limited application in the territories comprising the bulk of the Neu
Commonwealth. Even so, the ™spparatus of law" in Asia and Africa was
erected on the concepts emanating from the Charter with such meticulous
care that the courts there could cleim to be, as Sir Ivor Jennings has
observed, "“heirs of the courts in Westminster, acting freely and fairly
and applying common law remedies even when the wrongs are not common law
wrongs.”140

1.43 We may now turn to exemine how the Charter promoted the
development of the writ of habeas corpus and the latter's role in
protecting persocnal liberty, but it is worthwhile to refer to the

week end subtle influence of the Charter in the dependencies, It has

been observed that Blackstone's theory of allegiance was based on the
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Charter.141 buring the colonial rule, a prisoner in India tried

unsuccessfully to press this theory in support of his application for
habeas corpus after he was confronted with the contention of the Croun
that the protection of the Charter was not extended to the native
population.142

(b) Ihe Right to Bail and the Bill of Rights
1.44 The Bill of Rights, as we have already ssen, was a product
of the "Glorious Revolution", Its constitutional importance lay as much
in the fact that it placed succession to the throne on a statutory
basis, as is commonly assartad,143 as we submit, in the fact that the
document listed the grievances against the depossd King before enumerating
wvhat were described as the "true, ancient and indubitaeble rights and
liberties of the people", which, the document stated, "shall be firmly
end strictly holden and obssrved". This drafting techniqus, as we have
ssen, provided an immediate precedent to the American revolutionaries who
listed in the Independence Declaration “causes" similar to what in its
predecessor were called "laws and liberties" which the King "did endeavour
to subvert". Indeed, the Bill of Rights was, like its illustrious

144 Unlike the "Dsclaration",

predecessor, Magna Carta, a lawyers' document.
it wes not based on an appeal to "Natural Law" which, as Professor de
Smith points out, despite the fact that in 1765 Blackstone was paying it

"lip-service"” had long since ceassd to have legal s:lgnii’:lcam:a.M5

The Right to Bail

(1) 1ts basic character at Common Law end under old Statutes
1.45 However, the important point in connection with "due process of
law" to be noticed in the Bill of Rights is that it complained among others
against "excessive bail" and against "excessive fines" and "illegal and cruel
punishments" and also against "fines and forfeitures before any conviction

and judgment", which, among others, were described as "utterly and

directly contrary to the known laws and statutes and freedoms" of the



()
<D

realm. It therefore gueranteed that - "excessive bail ought not to be
required nor excessive fines imposed nor cruel and unusual punishments
inflicted".

1.46 We have to see therefore what were the Yknown laws and statutes
and freedoms" concerning bail. According to Stephen, "In early times

the fprmal accusation was often, perhaps usually, the first step in
procedure and the prisoner was not arrested until after he had been
indi.cted“.146 He also asserts that "Right to be bailed in certain cases
is as old as the law of Englend itee1pn, 147 [emphasis edded] The origin of
the right could possibly be traced to the ancient Common Law writs =

De Homine Replegiando which was rooted in the ancient process of

replevin and the writ of Naingrize.148 But, as Stephen observes, "the main
foundation of the Bail Law" was to be found in the Statutes of Westminster,
the First of 1275 (3 Eduw I c.15), which specifically dealt with "which
prisoners be mainpernable and which not" and with "the penalty for unlawful
t:\aj.lmant“.“'9
1.47 The object of the statute was to guard against the corrupt
practices of the Sheriffs and others who, it was stated "have taken and kept
in prison persons detected of felony, and incontinent have let out by
replevin such as were not repleviable, and have kept in prison such as uwere
replevisable because they would gain of the one party end grieve the

other". Imprisonment for three years was provided as penalty for "unlawful
bailment” and on the other hand "amerciaments to the King" was provided

as penalty for "“unjust or corrupt" dstention. As we shall sse, provisions
in respect of bail were also to be found in the Habeas Corpus Act 1679

and even in that Act a senction against "unduly delaying the writ" was
provided.150 As Stephen obssrves, although the statute dsfined the

bailable and non-bailable offences, it did not distinctly indicate whether
"persons arrested on suspicion (@.g. by hue and cry) were to be bailed or

151

not." Indeed, the statute did not codify the law ralating to bail and
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this position still prevails despite the fact that a large number of
enactments have since been passed in respect of bail including the latest
Bail Act 1976. The various old statutes generally dealt with the powers
and procedure in relation to bail of the subordinate courts end, as
Stephen observes, “"the powsr of superior courts to bail in all casss,
even high treason, has no history" and that it has existed unaltered
from earliest times.152 In cases of treason, in 1848 statute (11 & 12 Vic.
c.42) provided that no bail may be taken except by order of the Secretary
of State or the High Court.
1.48 Thus, the right to bail existed and still exists at common law but
it is an "entrenched right" and it is therefore not an ordinary right
availeble under both statute and common law, The statutes have from
time to time qualified the right, by defining the extent of the right
exsrcisable under different circumstances through the process of
regulating the powers and procedure of the courts where the right was
eventually exercised. The sanctions enacted against refusal of beil, and the
fact that the Bill of Rights recognised that "excessive" bail made the
right illusory and prohibited such exercise, made it incumbent on the
Judiciary to exercise its powers in relation to bail judicially. It
may ba mentioned in this connection that, espart from the statutory
sanctions, at common law, on proof of malice or improper motive, for
refusal of bail the Judge could be sued in damages.153 This position,
as we shall presently sse, has besn fortified in the latest enactment.

(i1) Ihe Modern Leu - The Bail Act 1976
1.49 The object of the enactment was elaborately spelled out in the
long title which makes it clear that it is not a complete code. However, by
virtue of s.1(2) the common law provisions in respect of bail were
superseded to the extent provided in the Act. Similarly, the existing
statutory provision relating to bail was amended and repsaled to the
extent provided for in schedules 2-4 by virtue of s.12. The important

provisions of the &ct are to be found in 8s8.3 to 5 and scheduls 1
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which we may briefly examine to sse the new cast of the right.
1.50 The Act regulated the procedure of all criminal courts in
England end Wales in bail matters. s.4 dealt with the "general right to
bail of accused persons and others™. It dealt with the procedure when an
accused person applied to "a court for bail® and also when he appeared
or was brought before ™a magistrates! court or the Crown Court in the
course of or in connection with proceedings for the offence®; it did not
apply to proceedings "on or after a person's conviction" or to
proceedings against a fugitive offender. By sub-s.(5) read with schedule 1
the "conditions of bail® were defined. The schedule describsd "psrsons
entitled to bail®™ and was in two parts. Part I dealt with cases of
"defendents accused or convicted of imprisonable offences" and Part II with
those concerned with "non-imprisonable offences". In both cases
“exceptions to right to bail" wers set out separately in detail [emphasis
addad]. These must therefors be considered as controlling the exsrcise
of discretion of the courts in the matter of granting bail and thersfore
containing the core provisions of the Act.
1.51 It is apparent that the Act did not disturb the main slements of
the existing criteria. Paragraph 2 of Part I of the schedule is quoted
belows

The defendant need not be granted bail if the court is

satisfied that thers are substantial grounds for believing

that the defendant, if releassd on bail (whether subject

to condition or not) would -

(a) fail to surrender to custody, or

(b) commit an offence while on bail, or

(c) interfere with witnessss or otherwiss obstruct the

course of justice, whether in relation to himsslf or
any other person.

We have supplied emphasis in the extract to indicate the greater measure of
control sought to be exercised on the exercise of discretion of the court,
possibly in view of the nead to pressrve the Yentrenched" character of

the right. However, it may be pointed out that the concept of "protective

custody” installed in both parts of the Schedule (in para.3 in each casse)
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does not receive similar treatment: the requirement of "substantial ground"
has been omitted and the twin criteria also - “protection", and in the

case of a child or young person, "welfare® - appear to confer a wide
discretion on the court.

1.52 However, the last-mentioned flaw was, to some extent, removed

by sub-ss 1(a); (3) and (4) of 8.5 which required the decisions on bail to
be recorded by the court and provided that when a Magistrates' court or

the Crown Court withholds bail it had not only ta'give reasons therefor
but also to give a copy of the ®note" thereof to the person in relation to
vhom the decision was taken. It is conceded that this position can only
obtain if the two paragrephs 3 of Parts I and II of Schedule I were read

in conjunction or subject to the provisions of 8.5 and there was no reason
why it should not be done in view of the fact that Schedule 1 and 3.5
carried the common caption “supplementary provisions® although in s.5,
unlike s.4, the application of the schedule to its provisions was not
explicitIQ contemplated., Notice may also be taken of the fact that, in so
far as decisions under paragraph 2 of Part I were concerned, paragraph 9
thereof itself provided for edditional guidence to the courts which uwas,
significantly statsd in a mandatory form - "the court shall have regard

to such of the following considerations".

1.53 .0f the “general provisions" dealt with in 8.3 notice may be taken
of the fact that the old system of taking recognizances from persons
granted beil was abolished and & "duty™ was placed on the person bailed

to surrender to custodys breach of this duty was made punishsble under s.6.
The section also accepted and embodied the recommendation of the uorking
Party that sureties should not be required as a matter of course, in that
sub-8s.(3)(b) and (4) provided that before release on bail a person “may
be required" to provide a surety but sub-s.(6) empowered the court ["only"]
to require the person to comply, either before release on bail or later,
with such requirements as might "sppear to the court" to be necessary,

among other things, to secure that he surrenders to custody. Nevertheless,
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it must be said that the Act has, in many respects, added to the "entrenched"
character to the right to bail and the last-mentioned provision doss not
detract from the inherent strength of the ancient right. Indeed, in the
recent past the right has only been “suspendsd", in the Habsas Corpus

154

Suspension Acts and now in the Northern Ireland (Emergsncy Provisions)

Act 1973 the right has only been “restricted" in that 8.3 permits
only a High Court judge to grant I:va:ll.“55

(C) Unlawful detention end the Writ of Habeas Corpus

1.54 In our search for "sntrenched rights" in the unwritten British
Constitution we have already found one, namsly, the right to bail but the

right to the writ of habsas corpus ad subjiciendum had greater importance
in that it could procure peremptory anullment by the judiciary of an

unlawful detention by restoring the prisoner to his full and complete
liberty. However, as we shall soon discover, it was in fact a
procedural right - a remedy svolved by common law courts - which was

recognised end entrenched more deeply in the legal system of the state,

by statutes.156 Indeed, the remedy of habeas corpus represesnted another

aspect of "due process of law" which had to be preserved and fortified
as was done in the case of the right to bail.
1.55 As observed by Dicey, the statutes which are popularly called

Habeas Corpus Suspesnsion Acts hardly correspond with the name they have

received; they do not even mention the words™habeas corgus".157 In a

statute enacted on Februery 28, 1800 (39 & 40 Geo.s, c.20) it was recited
as follouws:

Whereas it is necessary for the public safety. . . that any
person who shall be in prison within the United Kingdom of
Great Britain or at any time thereafter by warrant. . .
signed by any of His Majesty's Principal Secretaries of

State. . . for high treason, suspicion of treason or
treasonsble practices, may be detained in safe custody without
Bail or Mainprize, until February 1, 18013 and that no Judge
or Justice of the Peace shall bail or try any person so
committed. . . any law or statute to the contrary
notwithstanding. femphasis added ]



As we shall see, although the Parliament later adopted a different device
to achieve the same result, the position did not alter materially; the
courts, recognising the changed circumstances, reoriented thsir approech
but did not rule that under no circumstences could they entertain and
allow any application for the writ of habsas n:u:;:l:gus."sB

1.56 The fundamental character of the right is therefore attributable
to its immutability but its constitutional importance finds expression

in the fact that it had nurtured and protected for several centuries
citizens! ®civil and political rights" as they are now called, namsly,

the right to liberty and security of person and the right to be proteéted
against arbitrary arreet or detention.159 But thess richts, as we have
saen, were existing at common law and were recognised as such in Magna
Carta wvhich, in turn, has to a great extent contributed to the evolution
of the writ in its present form. Holdsworth categorically asserts that
the judges were influenced by chapter 39 of Magna Carta in developing urits
to safeguard personal liberty and that in this process they were assisted
by legislature.160 He refers to the mediaeval writs of De_Homine
Repleqiando, Mainprize and De Odio et Atia (mentioned as the Writ of
Inquisitioﬁ in chepter 36 of Magna Carta) which, he points out, proved
inadequate in due course, in protecting personal 11barty.161

1.57 There is houwsver no dispute on the point that it was not an
"original® writ; it was a part of the “mesne process" of common law.
Instances have been cited of the use of the process dating back to 1199
and 1214, 1In the latter case, an order in the Coram Rege Rolls in the
TYREL case has been quoted as the suthority.'°? It is established
therefore that the common law courts could direct any person to produce
before them any person they named. (Literally, "habeas corpus" meent - to
have the body. So when writs in ancient times were issued in Latin, the

term eppears to have been used in the literal senss.) However, the

practice of giving direction to a person having the custody of another



commanding him to produce the latter end to furnish the cause or authority
of such custody, which is the gist of the modern habeas corpus could, as
has been suggested, be attributed to the writ of “corpus cum causa".163
1t has been observed that svidence exists of such writs being issued by
Chancery in 1341 and that in the fifteenth century it had a widespread
use in enforcing “privilege'.164
1.58 Maitland observes that the prisoner who had not been bailed or
replevied by the Sheriff or the Justice of the Peacs could bring

his case by a writ of habeas corpus befors the common law courts, as the
First Statute of Westminster (3 Edw 1, c.15) in 1275 had defined the

cases in which "pledges" were not allowed. The judges of the King's

Bench did not consider that the statute haed limited their powsr and in the
exercise of their discretion they bailed persons accussd of treason,

murder and also those committed under the special command of the King or the
Council although according to the statute ™pledges" were not allowed in

such casss.165 There were precedsnts, he says, of such persons having

been bailed by the King's Bench in 1344 and also subssquently during the
reign of the Tudors and James I as had been committed by the King or the
Counci.l.166 Both writs, the ancient hebeas corpus and corpus cum causa,
were judicial writs and it is possible that there was a period when both
forms were used, A judicial writ did not require to be stamped with the
Great Seal out of Chancery and could be issued by any judge under his
personal authority, perhaps by "word of mouth" if the gaoler were present

to hear the command.167
1.59 Indeed, as has been suggested, the "quality" of the writ was
dependent entirely upon the "command" of the court which was a
manifestation of the “independent existence of Royal authority through the
administration of royal court." 1t has been said - "The stronger the

King's judges became in a rslatively decentralised and anarchic society, the

more could they seek to impose their will. And what was more natural than
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that the exercise of that will should take the form of personal commands

168 To this we may add Maitland's observations

from those same judges."
that during mediasval times England was full of "private prisons of
Lords®, On the prayer of the imprisoned subject the King sent his writ
to the keeper of the gaol bidding him to have the prisoner's body brought
before the King's court - this prerogative of the King, in dus courss,

9

came to be regarded as the right of the subjact.16 The following passage

from Blackstone explains more fully the "prerogative" nature of the urit=170
o o o [it is] directed to the persons detaining another, and

commanding him to produce the body of the prisoner, with the
day and ceuse of his caption and dstention. . . to do, submit

to and receive whatsoever the judge or court awarding the
writ shall consider in that behalf. This is a high prerogative

writ end therefore by common law [issues] out of King's Bench

e o o for the King is at all times entitled to have an account

why liberty of any of his subjects is restrained. . .

[emphasis added]

The foregoing discussion has an important bearing on the extent of the
hotly debated right at common law of making succassive applications to
each of the seaveral judges of the different courts.
1.60 Upon a writ bsing issued, obssrves Coke, “the gaoler must
retourne, by whom he was committed, and the casuss of imprisonment" and
that if the court found that the imprisonment was contra legem terres,
the prisoner had to be discharged; if "“doubtful and under consideration®,
he had to be beiled; and if "just and lawful", he had to be remanded.171
According to Blackstone, the English law defined the "times, the causss
and the extent, when, wherefor and to what degree the imprisonment of the
sub ject may be lawful®™., This was manifested by the rule that upon every
commitment the reason for which it is made has to be expressed sa that the
court could, upon an habeas corpus, examine into its validity and
according to the circumstances of the case either discharge or bail or
remand ths priaoner.172

1.61 Thus, we see that it was natural for the judiciary to aencounter

mainly two problems in establishing the writ as a quick and efficacious



remedy, namely, the interpretation of the term "legem terree™ and the scope
of inquiry into the “gaoler's retourne". In solving thess problems the
judges were confronted with challenges from the executive which they could
meet effectively only by taking their stand on the primacy of common law,
vhich invested them with the right to state the law. At the same time it
is difficult to lose sight of the nature of their office. How sscure was
their own tenure to ensure their independence ? We find that it is only
after the Revolution that the judges were commissioned - ggeﬁdiu 8

bene gesssrint - to hold office during good behaviour. This was

confirmed by the Act of Settlement in 1700. Earlier the judges have been
holding office - durante beneplacito - during the King's good pleasura."3
Much despended therefore on the attitude of the exscutive.

1.62 1t has been obssrved that the conduct of the judges in the 1630s
undermined the public prestige they hed enjoyed during the era of Coke.174
It has also been observed that the judgses of Elizebeth's reign had returned
a very obscurs, "perhaps designedly obscure answer" to the guestion,
whether commitment by the special command of the King was a sufficient
return.175 Reasons are not far to seek. It is a well established fact of
history that the royal power started gaining ascendency during the reign
of the later Tudor monarchs and reached its zenith in Stuart times. King
James I, in The Trew Law of Free Monarchies, pronounced that the Kings were
"God's vice-regent on earth" and that there were no legal limits to their
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pouwsrs. Still, he did not deny the primacy of common lau17 and we have

noticed earlier that during his reign the judges had in fact bailed
persons committed by the King.178 His successors however started
interfering with the indepsndence of the judiciary by resorting teo
arbitrary dismissal of the judges and therefore they h;d become, as has
been suggested, "servile creatures".wg
1.63 It will not be wrong to suggest that the people had begun to

consider the writ of habeas corpus a constitutional right before the



]
H»
[IREY

"unconstitutional®™ phase in history hed begun and that statutes were passed

to recognise the constitutional character of the right. Both Janks1BD

and Holdsworth181 refer to the cases nf'§ggﬂgﬂ182 and HDMELL183 decided

in 1588 and to the “Resolution in Anderson" by the Judgas end Barons in
1591 end assert that these events had established hebeas corpus as a remedy
which was "substantive" according to Jenks and “best" according to
Holdeworth. Jenks categorically asserts that the Habeas Corpus Act of

1679 had merely set at rest the "doubts“ as to “competent tribunal"

end about the writ's nature, namely, "es of right“.184
1.64 It is also necsssary to take notice of the fact that in both
the Extradition Act 1870 (vide s.11) and The Fugitive Offenders Act 1967
(vide 8.8(1)) it is provided that the magistrate committing under those
Acts must inform the person committed that he has a right to epply for
the writ of hasbees corpus. The fact that persons other then British

sub jects are committed under these Acts show that the right to the writ
is a part of the immuteble law of the land which is administered alike

to all persons. In fact persons detained under the provisions of the

Immigration Act, as we shall see, have successfully pursued the remedy

of habsas corpus.

1.65 We may now examine generally scme of the importent decisions

which provide the legislative history of the relevant stetutes and also

show how the judicial approach was responsible for securing the writ the
status of "constitutional right". UWe take up first the DARNEL case,185
which is supposad to have precipitated the first constitutional crisis

in English legal history. King Cherles I having dissolved Parliament
appointed a Commission to raiss "loen money" for the prosecution of war.

The Commissioners were privately instructed as to their function and duties,

Several defaulters were imprisoned but only five Knights, including Sir

Thomas Darnel, applied for habeas corpus. Sir Nicholas Hyde, C.J., speaking
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for the court, held as follows:

(a) The court was "not bound™ to exemine the truth of the
return but the sufficiency of it.

(b) The precedents cited do not bear out the priscner‘s
contention that when a man was committed by the King's
command and no just cause was shouwn, upon a general return
the perty was "ipso facto" delivered if the return was not
emended.

(c) There were precsdents to show that a person detained "per

speciale mansdatum domini reqis" was either remanded or
delivered by the King's command. The Resolution by the

Judges (in Anderson) also endorsad this, saying "ws know
not the cause of the commitment™®.

(d) If no cause of commitment be expressed, it was to be
"presumed to be for matter of state" of which the court
could not "“take notics".

The Report carried the following footnotez186
Sir Rendolf Crew shewing no zeal for the advencement of the
loan was then removed from his place of Lord Chief Justice,
and Sir Nicholas Hyda succeeded in his room: a pesrson who,
for his parts and abilities, was thought worthy of that
preferment: yet nevertheless came to the same with a
pre judics, coming in place of so well-beloved end so-
suddenly removed.
We are also told on the authority of Lord Campbell that Sir Nicholas Hyde
was slevated to the Bench to ensure that the prisoner was ramanded.1a7
1.66 The effect of the decision in the DARNEL case was annulled by
the Petition of Right but the controversy did not end. Nine membsrs of
the House of Commons, including Seldon, were committed under the King's
command for seditious words spoken during the "great debate® following
the DARNEL case. This provided the occasion for another habeas corpus
proceeding. In this case thg cause was given and, as Maitland obssrves,

the Judgss ought to have bailed the prisonera.1aB Insteed, they ordered
that the prisoners should also find sureties for good behaviour.189
Therefore, after the Long Parliament met, in 1640, the first Habeas Corpus
Act was passed. This action, it is apparent, was called for by the unusual

approach of the judges of the Stuart period which underlined the

subserviencs of the judiciary.190
1.67 In BUSHELL's case,191 in the return to the writ of habeas corpus

it was stated that:



the prisoner, being a juryman, emong others charged

at the Sessions Court. . . to try the issue betuwsen the
King, and Penn and Mead, upon an indictment, for assaulting
unlawfully and tumultuously, did contra plenem et manifestem
evidentiem openly given in court, acquit the prisoners
indicted, in contempt of the King etc. . .

The jurors haed, in fact, been fined but the applicant did not pay and was
imprisoned. The court held that the jury could not be fined for that
would be “an attaint upon en attaint". Becauss it was an act of the
court of Sessions it could not be accepted that the commitment was for a
ceause "particular and sufficient™, As to its own jurisdiction, the coﬁrt
cited precedents to show that the Court of Common Pleas had discharged
persons imprisoned by other courts upon insufficiency of return and not
merely for "privilsgs"™. For a false verdict a juror could be punished by
attaint only and therefore the cause returned being insufficient, the
prisoner was entitled to be discharged.

1.68 The JENKES case192 is supposed to be the immediate cause for the
1679 Act. The occasion for the detention of Francis Jenkes was a speech
made by him at the Guildhall in London suggesting a petition to be
submitted to the King for summoning a new Parliament. He was called to
the Council Chamber and there he was interrogated by the King, the Lord
Chancellor end others and then upon a warrant of the Council he was
committed to prison. In the warrant the fact of his interrogation was
stated and he was charged for behaving in a "ssditious and mutinous
manner", The Lord Chief Justice was moved for the uwrit which was denied
on the ground of vacation. The Lord Chencellor was then moved, also
without success, although it was concaded that the Court of Chancery is
ever open. Eventually the Lord Chief Justice had to approach the King
for advice and it is stated that, "As soon as His Majesty understood

that vhat was démanded was the subject's right, he immediately commanded
that the laws should have their due course, which their Lordships had
stopped; and accordingly he was bailed."

1.69 Whether or not the courts dealt with criminal matters in a
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different way from the beginning in dealing with applications for
hebeas corpus, the judges of the King's Bench, as we have seen,193

used to bail prisoners notwithstanding the Statutes of Westminster the
First of 1275 (3 Edw 1, c.15). This jurisdiction, which they have bsen
exercising as a long established tradition, the judges refused to
exercise in each of the three cases of DARNEL, SELDON and JENKES.

In the BUSHELL case, on the other hand, the court did in fact, inquire
into the truth of the return. It is therefore not surprising to find
that the 1679 Act laid pronounced emphasis on the provision for bail,
as in s.2, and attached no importance to the latter point. The Statute

merely buttressed the existing rights by sanctions.

1.70 The classic example of the use of the writ in a non-criminal
matter is to be found in the famous SOMMERSETT casa.w4 The master of a

deserted negro slave apprehendsd him eand put him on board a ship to be
teken to Jamaice and sold there. In the return to the writ it was
pleaded that there was a right to detain and sell him according to the
laws of Jamaica from where he was brought to England. The celebrated
dictum of Lord Mensfield is quoted bslow at some lengths
The only question is whether the causs of the return is
sufficient. . . the power of a master over his slave heas
been extremely different in different countries. The state
of slavery is of such a nature that it is incepable of being
introduced on any reasons, moral or political, but only by
positive law, . . it is =o odious nothing can be suffered to
support it, but the positive law. . . I cannot say that this

cass is allowed or approved by the law of England; and
therefore the black must be discherged.

1.71 In the HOBHOUSE casa,195 the prisonerts commitment was under the
warrant of the Speeker of the House of Commons. In the application for
hsbeas corpus it was held that because it was a “writ of right" it did

not mean that it should be issued without a probable cause. The writ ought
not to issue as of course but on a probable cause verified by affidavit.

The writ was, in this case, granted on the submission that propsr time for

pointing out the defsct of the warrant would be upon the return.



1.72 In Ex p. BESSET196 it uwas held, on an epplication by a French
national, that a habeas corpus was claimable at common law. It was found
that the warrent of commitment was not in accordance with the provisions
of the enactment which was of the nature of an Extradition Act.
Subsequently, the 1870 Act, as we have ssen, did, in fact, recognise

this right.197

(i) The cass-law on the encillary rights et Common Lew
1.73 We propose to examine some decisions now to show how the
"constitutional® cheracter of the writ was buttressed by the ancillary
rights that ceme to be recognised at Common Law. In COX v HAKES, Lord
Halsbury observed as follausz1ge
If releass was refused, a person detained might. . . make
a fresh spplication to every judge or every court in turn,
and sach court or judge was bound to consider the question

indaspendently, end not to be influenced by the previous
decisions refusing discharge. If dischargs followed, the

leqality of that discharge could never be brought in

Sectic s Tenrosie aided] o o
Where did the common law judges find justification for evolving such a
procedure ? This question is also enswered by Lord Halsbury: "The
essential and leading theory of the whole procedure is the immediate
determination of the right to the applicant's freedom." [emphasie added]
1t is apparent that the theory was rooted in the common law ethos of liberty
although, as we shall see, the correctness of two of the several dicta of
his Lordship hes been challenged. The three ancillary rights indicated by
his lordship are generally referred to, in short, as - (1) the right of
successive applications; (2) the right of sppeal; and (3) the right of
precedence over other business of the court. In the instant cass the
court held that there was no right of appeal at Common Law against an
order of discharge. In a subsequent decision, as we shall presently
see, the same court followed the decision in the instant case and went
further to recognise the positive right of appeal ' up to the highest

tribunal in the case of refusal of dischargse.



1.74. In SECRETARY OF STATE FOR HOME AFFAIRS v Q'BRIEN199 the House

of Lords was called to pronounce upon the “lagality of discharge" of a
prisoner detained under en order passed under the Defence of the Realm
Regulations, as applied to Irelend in accordance with the provisions of

the Restoration of Order in Ireland Act 1920. The prisoner was arrested
and deported under the order to Dublin where he was detained by the
Government of the Irish Free State. The Court of Appeal having allowsd the
application for hesbeas corpus holding the detention to be illegal, the
Home Secretary had come up in eppesel. It was held that the order was

to be justified by the Minister responsible and that he had no powsr to

order a person to be interned in the Irish Free State. Their Lordships

dismisssd the appeal as incompetent. The Eerl of Birkenhead obaerved:zao

[the writ] is of immemorial antiquity. . . It has through
the egss bsen jealously maintained by the courts of law as
a check upon the illegal usurpation of powsr by the
Executive at the cost of the liege. . . In the courss of
time certain rules end principles have been evolved. . .,
if the writ is once directed to issue and discharge is
ordered by a competent court, no sppeal lies. Correlative
with this rule, and markedly indicative of the spirit of
law is that other which establishes that he who applies
unsuccessfully for the issue of the writ may eppeal from
court to court until he reaches the highest tribuneal in the
land,

It may be profitably recalled here that in the COX cass the Court of Appeal
hed reversed the decision of the Divisional Court which hed, unlike this
case, granted the writ and the question whethsr en appeal lay against the
refusal of the writ was expressly left open.2C! Viscount Finlay in this

case referrad to old practice and said that the matter was then disposed
202

of at once on exparte application. Lord Dunedin expressly approved
Lord Halsbury?!s dictum which has now bacome controvarsial.zos
1.75 A few years later the Privy Council also, in the ELEKD case

204
(infra), 0 followed the decision in the COX case and upheld the right

of successive applications. The decision in the ELEKO case was examined

205

by Lord Parker, C.J. in, In _re HASTINGS (No.2). His Lordship obsarved

that the decision has remained unquestioned, except by an Irish t:asez‘36



end that there were also parallel decisions of the Canadian and
Australian courts. The correctness of the decision was, therefors, left
open for future consideration. On the facts of the case, his Lordship
held that the second spplication before another Divisional Court of the
Queen's Bench Division was incompetent. e must confess that it is not
easy to follow the reasons given in the decision but the legislature was
quick to see the difficulty experienced by his Lordship end, as we shall
sss, the law was amended to terminate the right of successive a;:;pl:i.t:at:icms.2cl7
Nevertheless, the question is res integra in so far as other jurisdictions
of the Commonwealth are concerned., It is necessary, therefore, to
examine, even in brief, the controversy surrounding the decision in the
L£OX case about the right of successive application.
1.76 The main plank of the argument which has termed Lord Halsbury's
opinion as an “inadvertent dictum"208 eppears to be based on the suggestion
that his Lordship might have overlooked the fact that the common lew
courts, in olden times, sat in banco.209 The fact that some of the other
Judges in their separate opinions in the COX case did not use the word
"judge® but “court® end in Ex p. PARTINGTON®'C there was a similer
difference betwsen Park B. and Pollock C.B., does not, we submit, suggest
that Lord Halsbury had used the word ®judge® inadvertently, oblivious of
the ancient procedure. It must be remembered that in the COX case the
main point for decision was concerned with procedure, namely, uhether
the provision of appeal in a criminal matter introduced by the Judicature
Act 1873 was also appliceble to habeas corpus proceedings. His Lordship
dealt with the point with meticulous care, as follous=211

I have insisted at some length upon the peculiarities of

the procedure. . . one cannot suppose that the Legislature

intended to alter all the procedure by mere general words,

without any specific provision as to the practice under the

writ of habeas corpus, or the statutes which from time to

time have regulated both its issus and consequences.

The decision, we submit, stated the law correctly and was rightly followed

in later casses.



1.77 Lord Goddard does not dispute that the right to successive
applications and the negative right prohibiting an appeal against
discharge did in fact grow up bdt unlike Lord Halsbury who speaks of
ancient procedure he traces the origin of the right to the period
following the enactment of the 1679 Act.212 On the other hand, Heustaon,

relying mainly on en Irish decision, STATE (Dowling) v KINGSTON (no.2)

appears to suggest that the right of successive applications was limited
to different oourté and did not extend to several judges. Apparently
agreeing with Lord Goddard he tends to suggest that the ratio in the ELEKOD
case was based not on the COX case but on the right accruing from the 1679
Act.213 He observes that the effect of the Judicature Act weighed

heavily with the Privy Council but this was precisely the reason, as we
have seen, which also weighed with the Court in the COX case and as such
we submit that it is not correct to say that the decision in the ELEKO
case was not based on the COX case. Professor ds Smith, relying on the

214

three decisions in, In re HASTINGS, suggested that “possibly successive

applications to individual judges could be

215 But it is to be noted that Lord

made in vacation" [emphasis added].
Parker, in delivering the unanimous judgment of the court in the sscond
of the three decisions, had made it clear the decision should be read as
limited to the facts of the case, Without examining the divergent views
in detail we might at once suggest that sufficient importance ought to be
attached to the fact that being a "high prerogative writ" dependent on
the “personal command" of the judge, there was, & priori, co-ordinate
jurisdiction in esach judge to issue the writ. This aspect of the matter
appears to have been overlooked by the protagonists of the different vieus.
(b) The Urit snd the Statutes
(i) The Habeas Corpus Acts
1.78 We propose to examine briefly some of the statutes enacted

betwsen the years 1640 and 1816, each one with the common title "Habees

Corpus Act". The first enactment of 1640 (16 Car. 1 c.10) expressly



referred to the "Great Charter" (Magna Carta) and to the various
statutes affirming the Charter, and also to the "common law of the land"
by way of asserting their primacy. It ebolished the Court of Star
Chamber and regulated the power of the Privy Council, heving branded
both these institutions as a "means to introduce an arbitrary power and
government", By s,7 it was provided that the Act was to extend only to
the Court of Star Chamber and "courts of like jurisdiction hereafter
erected and to commitments, restraints and imprisonments of person or
persons commanded or awarded by the King. . . or the Privie Councell."
The important provision was contained in s.6 which, in material parts,
ran as follouws:

Every person committed contrary to this Act shall have an

habeas corpus for the ordinery fees. . . unto the court
of the King's Bench or the Common Pleas in open court shall

without delay upon eny prstencs. . . have forthwith granted

to him a writ of habeas corpus. . . upon return made the

court shall examine and determine whether the cause of

commitment be just or legal and shall thersupon. . .

either delivering, bailing or remanding. . . [emphasis added]
1.79 In the preamble of the 1679 Act (31 Car. c.2) it was stated that
"great delays" had been made in making return to ths writ “contrary to the
known law of the land™ in the cases of persons committed to custody for
“ecriminal or supposed criminal matters" and in s.s8.2 and 6 the Act leid down
provisions as regards bail. Originally s.1 excepted the cases of both
treason and felony but in 1967 the word "felony" was deleted by the Criminal
Lew Act. It fixed a time limit for the return, three days in a usual cass.
Other sanctions are to be found in ss.4, 5, 8, 9 and 11. To "neglect”
either to make the return or to produce the body was made an offence. To
re-arrest a person enlarged on habeas corpus was also an offence. Transfer
of custody of the prissner could only be effected by habeas corpus or
other legal writ. Perhaps s.9 embodied a sanction of an extrems nature:
it was directed against the judiciary itself; it contemplated a penalty for
"unduly denying the writ®™. Sending prisoners beyond the seas was prohibited
by s.11, perheps as a result of the CLARENDON cas2.2'® 1In s.9 the

“competent tribunals" were mentioned - the courts of Chancery, Exchequer,
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King's Bench and Common Pleas. Contrary to the contention referred to
aa.::‘;l.j.er:‘z‘|7 it contained no indicatii:;n of any right of successive application
to these courts; nor was it indicated that the jurisdiction was “conferred" on
these courts for the first time.
1.80 The two enactments that followed in 1803 (43 Geo 3 c.140)
and 1804 (44 Geo 3 c.102) mede more effective the writs of hsbeas corpus
ad testificandum, by which a prisoner could be brought to give evidence.
But we are not concerned in this study with this writ or with the other
forms of the writ of habeas corpus except that of habeas corpus ad
sub jiciendum.
1.81 Next ceme the 1816 Act (56 Geo 3 c.100). By s.6 the gsneral
provisions of the Act were extended to the 1679 Act. In s.1 it was
provided that a Judge could issue the writ in vacation and in cases other
than for criminal matter, or for debt, or on civil process. Thess two
provisions had to be read with the preamble which contained a recital to
the effect that the writ having proved to be "an expeditious and effectual
method of restoring eny person to his liberty" it would be conducive to
"public edvantage™ to extend the remedy of such urit, to enforce
obedience thereunto and to prevent delays in the execution thereof. It
was also noted in the recital that the 1679 Act had a limited scope as it
extended to only "“criminal or suppossd criminal® matter. By s.2 non- |
obedience to the uwrit was made contempt of court. The common lew powsr
of the judges was supposed to be enlsrged by 8.3 which is set out below,
in material parts:

e o o in all casss provided by this Act, although the return

e o o shall be good and sufficient in law, it shall be lawful

“for the Justice or Baron. . . to proceed to examine into the

truth of the facts set forth in such return. . . and if. . .
it shall sppear doubtful to him. . . whether the material

facts set forth in the said return or eny of them be true or
not. . . to let to bail the said person. . . |emphasis added]
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The ssction further contemplated exemination of the truth of the facts

to be continued "by affidavit or affirmation™ and empowered the judge "to
order and determine touching the discharging, bailing or remanding the
party.” This was supplemented by s.4 which expressly provided that the
truth of the return could be controverted. In both the 1679 and 1816 Acts
the long title described them as #4cts for "better securing”, in one case,
and “effectively securing" in the other case, "the liberty of the subject".
The description thus maintained the "high prerogative® nature of the writ
end indicated their Common Law parentags.

1.82 Mention may now be made of the recent statute which has tampered
with some of the important ancillery rights available at common law. Us
refer in this connection to the relevant provisions of the Administration
of Justice Act 1960 (8 & 9 Eliz.2, c.65). s.14 dealt with procedure on
“application for habeas corpus" which s.17(2) defined to mean an application
for the writ whether it was a "civil or criminal® application. Sub-s.(2)
debarred successive applications by providing the twin criteria of the
limitation - “same grounds" and “unless fresh evidence is adduced". s.15(2)
provided for sppeal in civil as well as criminal cases "against order for
release as well as against order of refusal®. [emphasis edded] The right
of meking successive applications has been branded by a contemporary observer
as “an indefensible survival of archaic ideas that seems to have been

218 We find ourselves unable to

based on a misapprehension from the first."
agres with the suggestion that the right served no useful purposs in the
past but we can safely concede that it has outlived its utility as the right
to the writ of habeas corpug has now been firmly established. The changs in
the law brought about by the 1960 Act does not therefore detract from the
efficacy of the remedy by forbidding merely successive epplications in =
limited way (vide s.14(2)), but by providing appeals generally against all
orders passed in habeas corpus procsedings (vide s.15)\the statute is

perhaps effecting the nature of the right in a seriocus menner. Houwever,

the court is still trying to preserve the important character of the right



by adhering to certain salutary rules. An epplication for hesbeas corpus
still takes precedsnce over all other business of the court.

1.83 The important wartime cases have been exemined in detail in en

appropriate context219 but it may be ussful to state the position briefly.

In all the three caseszm - HALLIDAY, LIVERSIDGE end GREENE - the
prisoners were detained under wartime regulations which authorised the
Home Secretary during the two world wars to pass the orders contemplated
thersunder. The regulations were framed under statutes and in the
HALLIDAY case it was the vires of the relevant regulation that was
challenged. It was inter alia contended by the prisoner that the
provision of detention without trial was tantamount to an implied
repeal of the provision of hebeas corpus. The court construed the
regulation against the backdrop of‘ the wartime situation and held that
the prisoner had failed to esteblish that it was ultra vires; the remedy
was not lost but it was for the prisoner to esteblish that he was
unlawfully detainad.221 Normally, as we have seen, by requiring the
ceuse of “caption end detention" to be returned in a hebeas corpus
proceeding, the burden was placed on the person wvho held or authorised |
the detention. Apperently, the court had chenged its approach but
found justification for it in the object of the statutes.

1.84 The LIVERSIDEE cass arose out of an action for false
imprisonment end as such it does not have much relevance to our present
discussions but in the GREENE case the court dealt with the scope of
habsas corpus proceedings at some length, Viscount Maughem held that the
case came under ss. 3 and 4 of the Habeas Corpus Act 1816 but~ the only
fact of which the court could examine the truth, under the regulation,
was vhether the Secretary of State had reasonable cause to believe the
prisoner to be a person of hostile association and that by reason thereof

it was necessary to exercise control over him. Affidavits were filed

on both sides and the Divisional Court had accepted the statement of the
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Secretary of Stata.222 But his Lordship proceeded further to hold that it
was not necessary for the Secretary of State to file an affidavit in view
of the provisions of the ragulation.zza The burden, again, was shifted to
the prisoner and the reason for this wes attributed to the lew. The
position was explained more lucidly by Lord Wright, who observad:224
It may be objected that the discretionary powers thus vested
in the Secretary of State are just thoss which were upheld
in DARNEL's case and condemned in the Petition of Right.
But the enswer is that they are hers lawful under this
regulation because they are conferred by the supreme
suthority of Parliament and are thus the law of the land
In one cass at least, as we shall see, the court attempted to observe the
normal rule as to burdan.225 This indicated that the new approach(
226
dictated by the changed circumstances was not firmly established., This
is also supported by the fact that in both cases, HALLIDAY and LIVERSIDGE,
there were forceful dissents which, as we shall sse, have come to be
accepted as corresponding to the modern epproach of the judiciery in
England and even elsswhere in the Commonuealth.227
1.85 In R v GOVERNOR OF BRIXTON PRISON ex p. SARNU,228 another wartime

cass, the usual wartime epproach prevailed although the detention was
under a different regulation. A Russian national was ordered to be
deported and he was held in interim custody authorised by the Aliens
Restriction (Consolidation) Order 1914, mede under the Aliens Restriction
Act 1914. The application failed on the ground that the prisoner had not
established that he was a political refugse from Russia, as contended.
Low, J., howsver made a significant remark that if the Executive had

said that the writ was to be refused becauss the custody at the ‘moment

was technically legal, that would not have availed if the court found that
"what was really in contemplation was the exercise of an abuse of power®,
1.86 WUe have considered it proper to club togsther for the purpose of

our study the statutes belonging to two different species to examine the



Judicial response for the reason that both had common between them the
"foreign™ element - the state protecting its national interest against a
foreigner in one case and in the other cass it was the right of a foreian
government to try an offender on which the state adjudicated,

1.87 In R v GOVERNOR OF BRIXTON PRISON ex p. AHSAszg the application

for writ was by eleven Pakisteni citizens, who claimed right to the writ as
British subjects by virtue of their being Commonwealth citizens., It was
alleged that they had landed clendestinely and were detained in prison.
They were examined by an Immigration Officer who had issued to each of

them a "notice to refusal of admission™ as contemplated by the Commonwealth
Immigration Act 1962. The prisoners contended that the notices were bad

as they were examined after 24 hours of their landing end as such the Officer
had no jurisdiction to detain them. The Crown contended, relying on the
wartime ca393230 - HALLIDAY, LIVERSIDGE and GREENE, that the notices were
“"good on their face" and the return was sufficient. Relying on the 1816
Act Lord Perker, C.J., held that the validity of the return could be
challenged, His Lordship also held that the Executive had not discharged
its onus to negative the challenge and prove beyond reasonable doubt that
the conditions-precedent for the issue of the notices had been satisfied.
Reliance was placed on O'BRIEN end ELEKO cases (supra). Referring

to the GREENE cass, his Lordship said, "The court was not dealing with the
question that arises here as to the position 'at the end of the day?!",

1 was a case in respect of commitment under the

1.88 Ex p. SCHTRAKEZS
Extradition Act 1870. It was a soacond application on fresh evidence as
contemplated under s.14(2) of the Administration of Justice Act 1960.
Lord Perker, C.J., obssrved that the provision was meant to give
“legislative authority" to the three decisions, In re HASTINGS (supra).
It was held that the proceedings in habeas corpus were not to be equated
with sppeal. The court could only see if the prisoner was properly

detained. No evidence could be admitted except to show lack of jurisdiction



in one way or another - either beceuss the crime was not within the Act
or there was no evidence on which the Magistrate could exercise his
jurisdiction. Both these grounds, we eubmit, could also be taken in
appeal. Therefore, it esppoers that vhere appeal was not provided
legality of a decision, whether judicial, as in this case or exscutive,
as in the AHSAN case (supra), could be tested by hebeas corpus.
1.69 In & later decision, in ARMAH v GOVERNMENT OF GHANA,Z°2 this
poéition was explained and reference was made ta Bacon's Abridgement to
say that the courts ussd to issue the writ of certiorari along with that of
habsas corpus to bring the record to see the sufficiency of the return.
Courts have thus held themselves entitled to correct the error in law
of the Magistrate. The court could consider, it was held, whether
there was sufficient evidencs to satisfy the “relevant test™ prescribed by
the law under which the order was passed. The court could sse whether
there was evidence before the Magistrate, in this cese, which raised a
"strong end probsble presumption™ against the prisoner, who had been
committed under the Fugitive Offenders Act 1881, that he had committed the
alleged offence.
(. c) Ihe Urit snd the dependsncies

1.90 We may now examine the position of the writ in relation to the
dependencies., Before we examine the relevent case-law we may refer to
the relevent statute. In s.1 of the Habeas Corpus Act 1862 (25 & 26 Vict.
€.20) it was provided as follows:

No writ of habeas corpus shall issue out of Englend, by the

authority of eny judge or court of justice therein, into

any colony or foreign dominicn of the crown where Her

Majesty has a lawfully estsblished court or court of

justice having authority to grant and issue the writ,

and to ensure the due exscution thersof throughout such

colony or dominion. [emphasis added]
Commenting on the Act, Sir Kenneth Roberts-Wray observes that "it applies
to_a colony where there is a court having authority to issue writ and
not to a case in which a colonial court has that authority."233 [euthorts

emphasis ]



R

He discusses certain decisions and appears to conclude that the common
law link has not been snapped by the Act. He rightly posits the jurisdiction
of the English court in the "high prerogative" nature of the uwrit (the
common law link) and observes that, “The writ can issue from an English
court to a territory under Her Majesty's protection, irrespective of the
local basic law, provided that the Crown has sufficient _‘iur::i.sd:l.t:t::lon".234
We may now examine some of the decisions discussed by him.
1.91 In Ex p. IINDIERSCINZ35 a writ to Canada was issued by the court,
rather reluctantly, in view of the "higher degree of colonial independence",
That common law mandate left them with no choica is expresssd in the
following passage of the judgment of Cockburn C.J.:
e o« o in establishing a local judicature in Canada, our
legislature has not gone so far as expressly to ebrogate the
right of superior courts at Westminster to issue the writ of
hebeas corpus to that province. . . Lord Coke, Lord Manefield,
Blackstone and Bacon's Abridgment all agree that writs of

hebeas corpus have been and may be issued into all parts of

the dominions of the crown of England, where & subject of the
Croun is illeqally imprisoned. . . nothing short of legislative
enactment would justify us in refusing to exercise the

Jurisdiction, when called upon to do so for the protection of
the personal liberty of the subject. |emphas:ls addedl

As we have seen, the 1862 Act sought to provide the answer by trying to

fill up the void complained of by their Lordships.

1.92 In R v Crews, ex p. SEK!’.;III'I‘:(4 ,236 the applicent, whose claim to

a tribel chieftainship in the Bechuanalend Protectorate had aroused a
heated controversy, was detained on the authority of a proclamation issued
by the High Commissioner for South Africa stating that it was necessary
for the preservation of public psace. The High Commissioner had been
empowered by an Ordsr in Council made under the Foreign Jurisdiction Act
to exercise in the Protectorate the powsrs of Her Majesty to do all such
things "as are lawful" and by proclametion to provide for, among other
things, the prohibition and punishment of all acts tending to disturb the
public peace. Vaughen Williems, 1L.J., referred to the ANDERSON case (supra)

and observed that the 1862 Act applied only to the "territorial dominion"



of the Crown and it had no effect in the Protectorste. The word "foreign
dominion™ used in the 1862 Act did not mean any country out of Her
Majesty's dominion which was the sense in which the word "foreign" was
used in the Foreign Judicature Act. By the word "dominion" the lesgislature
did not mean "powsr" but "territorial dominion".237 His Lordship however
held that the proclemation being valid end the detention being lawful it
was not necessary to decide the point. Kennedy, L.J. was however more
categorical and held that Her Majesty exercised "power and jurisdiction as a
protecting and not as a ruling sovereign® in a Protectorate and as such the
writ could not be issued.238
1.93 The Court of Appeal, in a case from another Protectorats,
Northern Rhodesia, however, held that the jurisdiction of an English
court depended upon the extent to which the Crown exercised general
Jurisdiction in that country. In Ex p. HWENYA,239 reversing the decision of
the Divisional Court, it was held that it would be "in conformity with the
nature of the writ® if the internal Government of Northern Rhodesia was,
in legal effect, indistinguisheble from that in a Colony. In the Divisioneal
Court, Lord Parker, C.J. had held that "while the writ will issue to any
part of the territorial dominion of the Crown, it will not issue to
foreign territories even if such territories belong to a Prince who succeeds
to the throne of Englend”.?*? Reference was made to the opinion of
Kennedy, L.J. and the following dictum of Lord Mansfield in R v gggg§?°1
was accepted as'the "authority" for the decision:

To foreign dominions which belong to a Prince who succeeds

to the throne of England this court has no powsr to send

sny writ of any kind.
1.94 Thus, we sse that the common law link maintained through the high
prerogative nature of the writ allowed the English courts to exercise
Jurisdiction in certain cases notuithséanding the 1862 Act. But after 3

years, in 1865, came the Colonial Laws Validity Act. How this enactment

affected the right of the subject also merits consideration. UWwe know that



none of the English Habeas Corpus Acts applied proprio vigore to any
"possession abroad". Therefore, 5.2 of the 1865 Act could not operate

to invalidate any colonial law enacted to sbrogate any right conferred by
the English Habeas Corpus Acts. Even so, the effect of 8.3 was doubtful.
Although it provided that the repugnancy provision (s.2) was operative

in respsct of the enacted law only, could it be said that the implied
exclusion of common law also implied that the right to the writ at

comman law could be taken away by a colonial law ? Roberts-Wray observes,
perhaps rightly, that the colonial law could abrogate the right in so far

as the jurisdiction of the colonial courts was concerned and not of the

English courts, because of the high prerogative nature of the urit.u‘z
1.95 In ESHUGBAYI ELEKD v OFFICER ADMINISTERING GOVERVMENT OF NIGERIA,Z4

the Privy Council applied the principles enunciated by Lord Halsbury to
the judges of the Supreme Court of Nigeria, as to the right of successive
applications. Lord Hailsham held that although by the Judicature Acts

the courts were combined, still each judge had jurisdiction to hear the
application in term time and also in vacation.zaa The appellant was a
deposed native Chief who had applied to the Supreme Court for the writ
against an order directing his "deportation" to another area. The first
application having failed on a technical ground, the applicant made
another application. The Nigerian Supreme Court held that although the
earlier application was heard and disposed of by a single judge it was
nevertheless a decision of the court and a second application by the court
could not be entertained. In the Privy Council, the contention of the
Nigerian Government was that the right of successive epplication at

common law was from court to court end therefore a second epplication in the
same Supreme Court was incompetent which was, as indicated sbove, rejected.
On merit, the Privy Council held that the deportation order was bad as the
condition-precedent prescribed by law had not been satisfied.

1.96 The decision suggests that in the dependencies the common law right



to the writ was exported in full measure, with all ancillary rights.

From this we may deduce an answer to the question which the Indian courts
had left unansuered.245 Possibly, the right of a British subject to apply
to the English court, in the right of successive application, was not
affected by the 1862 Act. The Administration of Justice Act 1960 did not
apparently alter this position. In the modern context this question has
lost its importance except perhaps in those cases where the Queen is the
head of State. But as we have seen, in certain situations, the ricght to
apply to English courts of citizens of such states of the Commonweelth
where the Queen does not enjoy a similar status, has been racognisad.246
1.97 How and when the colonial courts of the New Commonuwealth started
exercising jurisdiction to issue the writ is another aspect of the matter
that needs investigation. This question can, howsver, be enswered only
generally in this survey, for English law was introduced variously in the
different territories. We can however point with some certainty to the
establishment of Supreme Courts in 1774, 1801 and 1823, at Calcutta, Madras
and Bombay respectively, when the British subjects residing in those
Presidancy Touns secured the right to epply for the writ to those courts.
The effect of the 1862 Act was considered by Norman, J. of the Calcutta
High Court in the AMEER KHAN casa,247 in a limited way. It was held that
the English common law was introduced there long before the establishment
of the Supreme Court but it was not decided if a British subject resident
there could apply to the English court either by passing the Supreme Court
or having failed there to obtain the uwrit.

1.98 The position in Africa and South-sast Asia was not much different.
The superior courts everywhere in the dependencies, whether called

"Supreme Courts" or "High Courts" were modelled after, and invested with
powers similar to those possessed by, the High Court of Justice of Englend.
That apart, as we shall see, the Common Law as well as the English statutes

were made applicable in the dependencies. However, in India, South-east
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Asia and in most of the African territories as well (except West Africa)
additional provision was made in the respective Criminal Procedure
Codes. This position will be examined in the appropriate context.248

It will be sufficient, in the present context, to emphasise the fact that

the right to the writ of habeas corpus has not only firmly established

itself as an immutable part of the law of the land in England but, as
we shall see, everyrhere in the New Commonuwealth, even in DOne Party States

and also states which are or have been, under military rule.249

I1. A short study of the polity and society of ths New Commonwealths

traditional ideas and institutions vis-a-vis modern aims and attitudes

(1) The Indian sub-continent

(A) The Indo-Aryasn civilisation

1.99 The noted Indian historien, K. M. Panikkar, insists that the
evolution and development of social and cultural forces in India cught

to be related to the movements in Central and South-east Asia in view of

the fact that Indo-Aryan civilisation had spread far and wide and had
covered those ragions.1 In this study however, we zre primarily interested
in identifying the common ideas and institutions that still survive or at
least retain their appeal in the modern states of India, Pakistan, Bangladesh
end Sri Lanka, bearing in mind the fact that the Indo-Aryan influence, uwhich
had spread to Malaysia and Singapore also, was more effectively supplanted
there (particularly in Malaysia) by the Islamic influence and discussion

in this part of the study shoulditherefore be confined to the Indian sub-
continent. Indeed, Islamic influence tried to assert itself in Northern
India as early as the elsventh century A.D. uhen some Turkish and Afghen
chiefs invaeded the region and later when the Delhi Sultanste founded itself
firmly in the thirteenth century. But it has been rightly pointed out that
the potentates of the Delhi Sultanszte as well as of its successor, the
Mughal Empire, ruled as Indians and not as foreign sovereigns.2 Modern

Pekistan and Bangladesh have predominantly Muslim populetions. Similarly,
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over ssventy per cent of the people of modern Sri Lanka are Buddhists but
Prince Vijaya of the Lion race, after whom the islend is named, came from
India in 483 B.C.3 and immigrants from India settled there as sarly as

the third century B.C.4 Still, in all these states the Indo-Aryan
institution of village assembly retains its appeal in some form or other.
In India and Bangladesh the panchayat has its pecpular appeal. 1In Pakisten
the institution of _jirnashs possibly inspired President Ayub Khan to

promote what he called "basic democracies".5 In Sri Lanka, the ancient
institution of gemsachavas flourished until recently.6

1.100 It is to be noted that the Aryan ssttlement in India dates

back about 5,000 years. According to Sir Paul Uinogréﬁff, uvho places

the Indo-Europeen union of the Aryan family between 3000 and 2000 B.C.,
before their dispersal the Aryans possessed a fairly high standard of
pastoral pursuits and the beginnings of agriculture.8 He aptly points

out that on accoﬁnt of differences in conquests, mixture of races, climate,
geography and other conditions, development among the Indians, Teutons,
Celts etc. was bound to procsed on divergent lines but he notes that a
"traditional and dialectic" affinity continued to exist betuween them.9
However, Professor Stuart Piggot observes that, "The Aryan advent in

India was, in fact, the arrival of barbarians into a region highly
organised into an empire based on a long-established tradition of literate
urban culture,"10 referring to the Harappan civilisation that flourished in
the North-west region of India (now in Pekistan) in 2500 B.C.; it was,
according to him, "largely self-sufficient and essentially Indian in
origin."11 It was however the Indo-Aryan civilisation which, according to
Panikkar, became "one of the major factors of world history at least from
the sixth century B.C. and was recognised as such by her sister
civilisations of Greece, Persia and China".12 And fortunately, historical
records of this "collateral branch" of the great Aryan family, as Professor

Max Muller asserts, "have been preserved to us in such perfect and legible



documents that we can lsarn from them lessons™ to supply what he calls

"the missing link" in the "intellectual ancestry" of the Anglo-Saxon
13

race.

(B) The Foundations of the Indo-Aryan Polity end Society

(a) The Village Assembly and the ancient society
1.101 There is copious and unimpeacheble svidence to support the
proposition that the role of the village community in the succeeding
constitutional set-up over the centuries as an important vehicle of
continuity has bsen recognised and maintained by the successive rulers
of India. Professor Max Muller tells us that "the political unit or the
social cell in India has always been, and in spite of repeated conquests,
is still the village community."14 Indeed, Sir Charles Metcalfe, member
of the Indian Governor General's Exscutive Council had also observed:1

Dynasty after dynasty tumble down. Revolution succeeds

to revolution. Hindoo, Pathan, Mogul, Maharatha, Sikh,

English are all masters in turn but the villags communities
remain the same.

Sir Henry Maine also spoke in the same vein:16
The truth is that all immigration into India after the
original Aryan immigration, all conquests before the
English conquest, including not only that of Alexander,
but those of the Mussulman, affected the people most
superficially than is assumed in current opinion.
1.102 £E.B. Havell, also writing during the golden period of British
imperialism, makes an important attempt to find an English parsllel
institution when he says that, "The description of old English village
communities in Sleswick and Jutland given by well-knouwn historians
and the characteristics ascribed to the ancestors of the Anglo-Saxon
race, correspond closely with what is known of the Aryan settlements
in India from their literary records and traditional evidence."17 He
ventures to trace the development of the Arysn system as f‘olloms:18
The freedom and general happiness attained by the
pegple of Great Britain with the help of Parliamentary
institutions and the richest revenues of the world can

hardly be compared with that which the Indians within
the Aryan pale enjoyed before and after the fifth century



A.D. . . . The Indo-Aryan Constitution, built up by the

highest intelligence of the people upcn the basis cof their

village communities, and not wrung from unwilling war-

lords and landlords by century-long struggles and civil

wars, sescured to the Indian peasant-proprietor not only

the cunership of the land, but very considerable powers

of self-government. The powers of the central government,

though they might often be abused, were at least deslegated

to it by the people themsslves, and limited by unwritten

laws which by common consent were given a religious

character.
1.103 This view is endorsed by the first Law Commission of republicen
India who reiterates that the village as a territorial unit "enjoyed a
considerable measure of autonomy"™ during the early period and that most
of the later Hindu and Muslim rulers uwere mainly interested in the
collection of revenue and that they favoursd retention of thess

institutions which facilitated this purpose.19

1.104 Althsugh the constitution of the State in the Vedic period
(c.1500-800 B.C.) was monarchical, corporate 1life was not unknown to the
Aryan and we can say on a high authority (Jayaswal) that the village as a
collective unit was well-kncwn and in fact formed the basis of the
Constitution of the Samiti, an institution which had a life of over

1000 years.20 "Going back to the oldest literature of the race,"“ observes
Professor Jayaswal, "we find from the VUedas that the national life

in the earliest times on record was expressed through popular assemblies
and institutions." The Samiti, he adds, was the national assembly of the
whole people and slection of the King was one of its chief f‘unctions.21
The other institution, the Ssbha, which was a standing body of selected
persons and acted under the authority of the Samiti as the national
Jjudicature, outlived the Saniti.22 Sir Srinivasa Varadachariar's

allusion to the double parentage of Sabha, in the context of his effort

to find its parallel in the English Curia Re is,23 is, perhaps, to bs read

with reference to the later influence of strong central government, and



the fact remains that while the Saxon Witenagemot was not the source of
power of the Curia Reqis which was a creature of the Norman Kings, the
Sabha had its origin in the popular assembly.

1.105 Professor U.N. Ghoshal is more explicit in saying that the pouwer
of the Vedic King was limited by the will of the people as expresssd in
the Samiti and the §ggﬂ§.24 Dr. R.C. Majumdar endorses this view and

adds that, ". . . they [the people] took politics sericusly. . . ths
Samiti in Vedic India was characterised by a keen sense of public life

and an animated public activity. . ."25

1.106 Professor A.S5. Altekar, relying on Vedic evidence, tells us that
the village communities enjoyed a practical unlimited autonomy and that
"the State was usually co-terminus with the village."26 Dr. R.K. Mookerji
looks at the relstion between State and society from another angle and says
that the two wers distinct, separate and independent of each other, guided
by a policy of non-interference; that the King was the head of the State
but not of society.27 Very rightly he draws the conclusion that "this
character of local government in ancient India explains the rise of few
empires" and a fortiori, we submit, sbsence of a strong central government
also.

1.107 Next in importance to the village community is the institution

of the village headmen, the Grameni or Gramyevedin of Vedic literature uho,

according to Varadachariar, had the power to punish criminals except

in serious cases. He cites the authority of Professors MacDonnell and
Keith and also the Jataka stories (fifth/sixth century B.C.) in support
of his contention. It is said that the power may have been exercised

by him either personally or in conjunction with the village council and
that the office was probably an elective one in the beginning.28 It is
submitted that these probebilities, read against the backdrop of the
spirit of the Vedic age, make it probable that the democratic element was

retained and nurtured in the institution of the Gramani, and not killed.



This conjecture can be ventured without fear of contradiction as the
Cambridge History of India also speaks in similar vague terms about the
Gramenis "an officer who appears in Rgveda and uwho was probably invested
with both military and civil functions though we have no details of

. . 29
his duties or powers.

(ii) The village assemblies, law end administration of justice

1.108 On this aspect Jayaswal quotes Manu and Arthasastra and
categorically asserts that the King was under the lauw. "Apart from the

operation of coronaticn oath end checks and limitation imposed by

Paura-Jenapada and the council, there was the all-powerful law, the canon

law of the Hindus, which is declared again and again above the King and
as King of Kings," says Jayaswal and adds that there was separation of
executive end judiciary; lawyers were appointed judges.30 (Varadachariar
disputes this).31 Other relevant information collected from Jayaswal may
be summarised thus:32
The King could hear a case only when he was sitting in Council.
The law court was called Sabha which was made up of the
community who helped the judge in the administration of justice
acting as the jury of the court. They were called "the examiners
of the cause" and were concerned with "finding the truth".
The judge was called the "President" or the "Speaker".
Punishment imposed by the Court was carried out by the King.
1.109 According to Altekar, even during the Mauryan period (fourth
century B.C.), when the pouwer of the central government reached its
zenith, though the village assembly lost its power de jure, the position
did not alter de facto.33 He quotes Brhaspati (c.600 A.D.) who asserted
that the King is to abide by and enforce the decision of the puga, greni
etc.34 and contests the claim of Sir Henry Maine that the sanction behind

the decision of village assemblies was mere approbation. Central power



was used to enforce the decision by physical force of the State at its
command, says Altekar.35

1.110 Referring to the residuary pouwers and responsibilities of the
King, Varadachariar discards the extreme view that punishment was the
prerogative of the ruler.36 Historic svidence is guoted by him to show
that the King could inflict punishment only if seven successive tribunals
found a person quilty. Howsver sttractive the argument might sound, it is
submitted that the evidence appears to have been misquoted. The evidence
roalates to the republicen sre when the important functicnaries of the
Stats uere called the "upa-razja"™ and the "raja", literally the Viceroy and
the King respectively. The similitude in the expressions might have
caused the confusion. Another point to be noted in this connection is that
the prerogative pleaded did not possess z wide sweep, for, as Dr, N.C.
Ssngupta observes, "The King's jucicial functions include maintenance of
peace and security, the prevention of sshasa or violent crimes end
infliction of punishment. . ."3 It thus appears that the King's
jurisdiction wss limited to 2 spscified category so that the power and
functions of the popular court were not totally eclipsed despite the fact
that the institution of Kingship was at its zenith of influence. There
was at the most 2 corresponding dimunition in the powsr of the village
courts with the ascendancy of royal pouwer.

1.111 The Vedic period was followed by the republican era which,
according to Jayaswal, bsgan sometime in 1000 B.C. and continued up to

600 A.D.38 It is referred to by Megesthanes (fourth century B.C.) and also

in the Buddhist litersture of the fifth and sixth centuries B.C. 1In

Aitareya-Brshmana (c.1000 B.C.) it is stated that the grsater portion of

Aryan India was under republican constitutions.39 Maximum safequards for
the liberty of the citizen were provided in the Constitution of the Lichchavi
Republic (c. fifth-fourth century 8.C.). An accused was adjudged guilty

only if he was separatély so held by the Senapati, Raja, Upa-raja etc.,



the various functionaries of the State. Similar provision for multiple
enquiry also figured in the Criminal Procedure Codes of the other Genas
(Republics).40
1.112 Before we proceed to examine certain spscial features of the
ancient criminal law, the role of the village assemblies in the
administration of justice may be summarised in the words of Professor
Sidney Webb, whose vieuws proceed from a close and comparative study of
some ‘of the ancient institutions of the Indian and English against the
background of jurisprudential developments in England and thus adds a new
angle to the parspective:41

The Indian villagse offers us, like the Quaker meeting, a

possibly higher alternative, if we believe in government

by consent, in the dscision by the general sense of the

community. In England our lawyers znd statesmen are still

encumbered with the Austinian pedantry of a century ago,

which taught them that obligations are but the obverse of

rights, and that nothing is a right which is not enforceable

by judicial proceedings - the inference being that there cen

be no binding obligation to the public at large. . . the

Indian village, like the early English manor, emphasizes

obligation rather than rightsy and far from confining

itself to rights on which some particular person could

take action for his oun benefit, devotes itself largely to

the obligations to the public.
These observations, it is submitted, explain to a great extent the reason
wvhy a law of civil injuries did not gain importance in Hindu Common Law
and also tend to suggest that in ancient Indian polity the "higher
alternative" of community-consensus ensured the dispensation of even-
handed justice and protected the liberty of the person without compromising
the interest of the community.42

(iii) Special features of ancignt criminal law and polics system
1.113 In the Tagore Law Lectures delivered in 1909, Dr. P.N. Sen has
said that in Hindu Law punishment of crime occupies a more prominent place
than compensation for wrong.43 In the case of injury to person, however, the

victim could also recover seclatium for the pain inflicted in addition te

expenses to which he might be put to as a result of the violence done to him.
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"The law-givers condemned a crime not so much beceuse it involved an
infringement of private right but because it imperilled society and
the tranquillity of the people at large," says Dr. Sen.
1.114 Dr. R.B. Pal tells us in his Tagore Law Lectures of 1930 (on
Hindu Law of the early period) that, "There is no clear indication of an
organized criminal justice either in the King or in the people. There
still seems to have prevailed the system of wergeld (vaira) which indicate
that criminal justice remained in the hands of those who were wrongsd. 1In
the later literature however the King's peace is clearly recognised."44
1.115 Still, it must be admitted that the early position of this branch
of law is obscure. Dr. R.C. Majumdar introduces a third element of
uncertainty by postulating that the two systems of justice were
contemporaneous.45 He speaks of justice being administered by the King
with the help of Purchita (priests) and probably also advisers and of the
common punishment which was to tie tha criminal to a stake. Then he says:
"The system of margela (veiradaya) was in force and we come across the
epithet sstadaya, that is, one, the price of uwhose blood was one hundred
[cows or coins]."
1.116 That a positive development in this branch of law took place in
India in the sarly stages appears from the observations of Dr. P.K. Sen46
in his Tagore Law Lectures which Varadachariar had briefly summarised thus:

The predominant feature of crime according to Hindu Law is

its quality of causing alarm to the people [p.124;

punishment for wrong-doing for preservation of social

order was conceived in ancient times [p.89];

there was no thsory of retribution or vengeance in

the Hindu penal system [p.110].
1.117 Uhatever micht be the earlier stage of the law on this point,
one conclusion can be safely drawn. UWhile law in India was developed
progressively by the Aryans here sc that it could outgrow its primitive
and tribal crigin, in England the idea of compensation associated with the

origin was frozen. This phenomenon is reflected in the primacy attained

by the law of tort in England. The Indian precess is reflected in the
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sarly beginnings of the classification of disputes which did not correspond
to civil and criminal divisions according to modern notions of justice.
Varadachariar refers to the classification of Gautama (c.600 B.C.) based
on covetousness (Dhanamula) in one case and in the other case on desire
and enger (Himsamula) and profers the opinion that this reflects the Hindu
outlook which lays more stress on duty aspsct of each situation.48

A priori we may conclude that the basic issue in all types of litigation,
generally, in ancient times, must have been - whether a person has failed
to perform his duty and is to be compelled to do so and not whether a
person's right has been infringed and he is to have a remedy. It is trite
to say that the general concept of justice in England is founded on the

oft-quoted maxim - ubi ius ibi remediem. Vinogréﬁff was therefore

not wrong in saying that development in the different branches of Aryan

society was bound to proceed on divergent lines.ag

1.118 Dealing with the concept of criminal justice in ancient India,
Lingat points out that the subject belonged not to the science of Dharma
but to Artha.” He relies on the authority of Yajnavalkya (c.100 A.D.)

who calls it raja-dharma (also called prakirnaka in other dharma sastras)

to signify the distinct aspect of the royal authority which was cencerned
with the police functions of the State, He alsoc refers to Manu who enjoins

the King to "root out the thorns" (kantska-Sodhana) of his realm. Manu is

quoted as saying - "The King should take care to render himself harmless

of those subjects who are liable to compromise public order by their
action., . ." [emphasis added] Lingat also quotes KEtEyana to suggest that
the class of crimes grouped undsr grakirnaka consisted of the King
employing spies for the purpose of taking preventive measures."51 [emphasis
added]

1.119 Book IV in Kautjlya's Arthasastra (c.300 B.C.) is wholly devoted

to the topic of kaptaka-Sodhana. Professor P.V. Kane observed that Kautilya
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deals with such a large number of offences that "his treatment compares
favourably with such modern criminal codes as the Indian Penal Code."52
The fact that offenders were brought up for punishment by the King's
officers, says Kane, shows that "offences [were] not viewed as mere
private matters but a matter in which the State was concerned for the
eradication of crime in general."
1.120 It will be useful to note some of the salient features of the
account given in the Arthasastra. Varadachariar says that, "Some of the
provisions ressemble the security sections of the Indian Code of Criminal
Procedure though the procedure contemplated is not the sane."53
Exemining the text we find that in Chapter IV of Book IV, it is stated
that:

There are thirteen kinds of criminals who secretly

attempting to live by foul means destroy the peace

of the country. They shall be either banished or

made to pay an adequate compensation, according as

the guilt is light or serious.54
It may be noted that in early English laws on vagrancy, which had soms
elements in common with Indian law, banishment was also oche of the
prescribed punishments. Other provisions of the chapter indicate that they
wvers epplied to state officials also and their honesty was tested by
employing spies and other methods.
1.121 Another salutary provision directs that three days after the
commission of a crime no suspected person shall be arrested unless there is
strong evidence to bring home the charge.55 No doubt, this is apparently
meant to counterpoise the provision of torture to which end some other
provisions are also directed: thus "false prosecution" is made an
offence and production of conclusive evidence is insisted upon "to exclude
cases of accidental presence at the scene of theft, accidental resemblance
to the thief, accidental presence near the stolen article";56 it was

considered that such circumstantial evidence may lsad to torture which

in turn may lead to confession.



1.122 In Medhatithi's commentary on Manu cited by Professor U.N.
Ghoshal we find a glimmer of approval of the right of private defencs
extending to preservation of one's own property and also the "interest of
others":
The King cannot stretch his armms to reach every individual.
There are some wicked persons who obstruct even the royal
officers [who areJ very valorous and intent upon [the
discharge of ] their duties. But one always fears a person

wsaring weapons. Hence using weapons on all occasions
is justified.5

7
1.123 What kind of law-enforcement machinery existed in ancient India ?
We may now examine this briefly to complete the picture of the administration

of criminal justice. According to Varadachariar only a stray reference

here and there is found in the Dharmadastras about the police system.SB

A text of Apastamba (c.450 B.C.) requires a ruler to appoint "pure and
truthful™ men of three castes for protection of the people in the villages
and towns. In Book Il, chapter I of the work, it is provided that "the
interior of the kingdom shall be watched by trap-keepers, archers, hunters,
chandala and wild tribes!' At the end of Chapter VI of Book IV it is

stated that "a Commissioner with his retinue of 5222259 and Sthanikas60
shall take steps to find out the external thieves and the officer in

charge of a city shall try to detect internal thieves inside fortified
towns." More ancient and hallowed authority, the Atharva Veda (c.1000 B.C.)
is quoted by Dr. R.B. Pal to show that offenders were (most probably)
brought under arrest by police officers before a magistrate where trial
took place by ordeal.61

1.124 On the other hand Altekar states that the village headman
(Gremin) was in charge of the local police duty which comprised watch and
ward attended to by watchmen; between 300 B.C. and 1300 A.D. there was

also a central police organization. During the time of the Maurayan, and
also of the other and later Kings, police and detective officers wers

employed to arrest and chastise robbers and desperate characters.62



1.125 Dr. S.K. Aiyengar gives an account which is at once composits,
compact and concise: "The villags assembly had the responsibility of
tracking down crime. They had their oun village officers whose special
duty it was; when criminals were traced they were brought before ths

.“63 Although this account professedly

assembly for punishment. .
relates to southern India we know that Aryan penetration into the south
took place as early as 600 B.C.

1.126 Dr. Jghn Matthei, in giving a picture of the system of watch

and ward of the seventeenth and eighteenth centuries, says that: "There

is evidence thet this practice of employing men privately for police purpose
goes back to encient times - the Arthadastra mentions wild tribes
[aranyacharas] among those who may be used to protect the interior of the
kingdom."64

1.127 We have so far dezlt with merely the institutional structure

but not the encient Indo-Aryean theories of State and the law. Indesed, =
detailed discussion of the complex theories is beyond the scope of this
study. UWe have had, however, occasion to refer sarlier to the celebrated
ancient political thinkers such as Manu, thaspati and Kau?ilya. But, as
Dr. B.A. Saltore points ocut, between Manu, the lawgiver, whom he places
between circa 1900-1800 B.C., and KauEilya, the celebrated Mauryan Prime
Minister, who is said to have lived in the fourth century B.C., a number

of other eminent political philosophers flourished.65 According to
Professor U.N. Ghoshal the Hindu political theories developed in the
Dharmasutras are usually assigned to the period from the sixth or seventh
to the third or fourth centuries B.C.°° In his Arthadastra Keutilya refers
to his predecessorsﬁ7 but it must be remembered that the great masters wers
exponents of different schools of political thought. However, in these

discussions we praopose to indicate in brief outline only the dominant ideas

of the ancient Indian political thought. It is important howsver to take



notice of the fact that, as Professor Ghoshal points out, while the
Dharmasutras are the product of the "Wedic theological schools and are
inspired by the canonical tradition", in the Arthasastra we find the

"art of Government in the widest sense of the term" dealt with in a manner
which is marked by a "fearless freedom of thuught".68 Indeed, Kautilya
was, in a sense, the trues precursor of the Western philosopher
Machiavelli: both believed in violence and were equally critical of

this aspect of the Aristotelean concept of Stata.69

1.128 The most popular Hindu coneept of State is founded on

matsya nyaya - the rule of the fish (the big ones eating up the smaller) -
to be found in the Nanusmrti.70 The State is, as Panikkar explains.; the
rule, the outcome of the desire of man for security, for a social order

in which he can live and enjoy the fruits of his own labour, which
postulated, a priori, natural squality of man.71 Proceeding further

he observes that State represented force both externally and internally
and that the Hindu thinkers relied on the dualism between dharma

(law or duty) and artha (means of subsistence) to evolve a purely secular
theory of State of which the sole basis is power.72 According to

Pannikkar, "the conception of the state in India was not one based on

laissez faire or the mere maintenance of law and order, but one of direct

activity to further progress."73
1.129 According to Dr. Saltore, "The ancient Indian State, even as
described by Kautilya, did not dare to transgress the limits imposed

upon it by the dharmegastras and the nitiSastras." He proceeds to add

that, "State action in ancient India was circumscribed by ancient usage
of the land" and tries to distinguish it from the modern state which, he
rightly points out, "imposes its will" on both the Common Law and the

individual.74 Another pertinent observation made by Saltore on another

comparative aspect deserves to be quoted:75



If we consider the totality of ancient political

thought, Eastern and Western, in the fourth century,

we may say that Kautilya began wherse Aristotle ended,

and completed the history of ancient governments by

adding the description of the imperial state. . .
It may be remembered that although the two philosophers were contemporariss
Kautilya was the Prime Minister of the great Mauryan Empire whereas
Aristotle's concept was limited by his experience of life in the
European city states.
1.130 The broad concept of law in the early Aryan society can be
gathered from DOr. N.C. Sengupta's observation that, "Law was invariably
looked upon_as founded on the twin roots of religion and agreement of
men learned in sacred lore". This vesting of authority in the "assembly",
according to Dr. Sengupta, distinguishes the polity of the Aryans from
those of the Semites but in the Aryan parishad he finds the parallel
of the Witans of the Saxons, the Druids of Britain and the Pontiffs of
Rome.77
1.131 However, it must be admitted that it was the overriding concept of
dharma that embraced law but the term dharma has defied many attempts at a
satisfactory definition. Indeed, a reputed Western Indologist, Professor
F. Kielhorn, has observed: "I find no English word by which I can fully
express all the meanings of the Sanskrit dharma." This view, as has been
pointed out by Salstore, is shared by the reputed Indian scholar, Dr. Kane.78
Nevertheless, Saletore quotes another Indian scholar, Professor Aiyangar,
to explain the significance of the term. According to Professor Aiyangar
"dharma may connote such different things as law proper, virtue, religion,
duty, piety, justice, innate property and quality and that it was in this
general sense that it was used in the ancient times when it was maintained
by the lawgivers that the Stats had to maintain dharma."79 This definition
of the term dharma offers a plausible explanation of the well-knouwn fact

that it was the concept of "duty" rather than of "rights" that formed the

basis of Indian jurisprudence.



1.132 It is necessary however, to refer to an equally important

concept of dangda of Indo-Aryan political philosophy. Although the literal
mesaning of the term was a staff or a wezspon, in course of time, as Saletore
cbserves, it came to be identified with the science of government as
signified more particularly by the term dandaniti.80 Scholars disagree on
the relative importance of dharmadastra and dggganiti; Saletore notes this
but he zlso deals with the inconclusive debate on the question of whether
the latter evolved from the former.81 He guotes the statement in Manusmgti
that "the wise declare punishment to be identical with law" to say that

the two were co-existent.82 WUs support this view and add that the two
were complementary in the sense that dagda implied sanctions as understood
in modern jurisprudence and Manu considered sanctions as an important

ingredient of positive law.

(C) The Indian society end administration of justice

under Mughal rule

1.133 It is true that the Indo-Aryan political thouéhts had no place

in Islemic jurisprudence yst it must be remembered that the Mughal rulers
considered India as their home and ruled the country as Indian sovereigns.
Indeed, Akbar the Great had made a serious attempt to synthesize

Hindu and Islamic cultures. However, we have already brought sufficient
evidence to light to show that the people were affected most superficially
by the successive conquests. ODr. R.K. Mookerji categorically states

that the alien rulers took possession of the political capitals only and
that even during the Mohammedan rule '"the social life remained untouched."83
Altekar quotes Sir Jadunath Sarkar to tell us that village communities
during this period enjoyed parochial self-government rather than local
autonomy and that although the village council disappeared from western
India, the headman continued to be a man of the people and not an officer

of the central government and that he continued to manage the affairs of the
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village by holding informal consultations with the villags elders.84

1.134 Ue may now refer to the comprshensive account of Sir Jadunath
Sarkar himself‘.85 He tells us that there were Qazis (judges) only in

the provincial capitals, large touwns and seats of Foujdars (district
heads). At other places disputes were settled locally by the panchayat
and salis, which, according to him, were the caste courts and local juries
in the former case and impartial umpire, in the latter case. UWe are

also told that the Qazi's part was that of a jury, to give the verdict;
the Mufti expounded the law. But we ought to know that by his terms of
appointment the Qazi was fommally the judge. Sarkar quotes Bernier, saying
that the local Governor was jealous of the Qazi's power and did not
sufficiently support him.8

1.135 Emperor Aurangzeb introduced the most comprehensive reforms in
the administration of justice. He caused a digested code of Islamic

case-law to be compiled which came to be known as Futwa-i-Alamgiri.

It was meant to check the capricious and arbitrary dispensation of
justice by the Qazis. Later in 1672, he issued a farman (royal writ)
containing his Penal Code in a nutshell. It provides, inter alia, in
clause 32, for "inquiry with all diligence" by the Subahdar (Provincial
Head) into the cases of captives sent up by the Foujdar, "immediately on
arrival." It also enjoins him to inquire into the cases of the prisoners
in "kachari and police chabutra"™ (Court and Police Station), to release
the innocent and to arrange quick trial of nthers.87 Sarkar also quotes

Mirat-i-Ahmadi, which contains the following salutary provisiun:se

When a men is brought to the Chabutra of Kotwal under
arrest by the Kotwal's man or revenue collector on an
accusation by a private complainant, the Kotwal should
personally investigate the charges against him. . . If
a Qazi sends a man for detention take Qazi's order for
your authority. . . If the Qazi fixes a date for his
trial, send the prisoner to the adalat on that datej;
otheruise send him there svery day so that his case
may be decided quickly.




1.136 The above picture captures the contemporary view of the
administration of the central government which had mostly peripheral

authority. Dr. A.B. Pandey in his Sccisty and Government in Mediaevsl

India focuses light on the heart of the country to show us that "Government
officers usually did not come in any close contact with village folk"
and that "they only realised the tax and left the people free to manage

their affairs through ganchaxats."ag M.B. Ahmad in Administration of Justice

in Mediaeval India also lists the panchayat as the only court at the

village level (presided over by headman of the village) among the

different grades of courts that functicned at different levels under Mughal
rule.90 He asserts that, "The administration of justice in the villages
was, as was the tradition from ancient times, left in the hands of the
village councils (ganchayats)."g1 The polics cutposts established as a
preventive measure agsinst theft, dacocity and murder at convenient centres
were instructed to mobilise local support in epprehending and rounding up
thieves and dacoits. According to Ahmad every Muslim could arrest a

person who had committed a "cognizable crime" (Hadd, Ta'zir) in his sight

and that bail or security was discouraged.g2 It is easy therefore to
surmise that such outposts were few and far bstween and not properly
equipped either. Dr. Pendey however, credits the Mughal rulers of

India with "keeping before themselves the ideal of making due provision
for justice" and especially commends the efforts of Akbar and Aurangzeb
for taking special care "to keep the judiciary honest, efficient, just

and industrious." The Mughal emperors, he adds, did not permit the

judges to impose the death penalty without their concurrence.g3

1.137 Sir James Fitzjames Stephen, in oiving a general account of
administration of criminal justice during the Mucghal period, describes the
Nswezb Nazim and his deputy as magistrates, the Foujdar as the officer of
the police and judge of minor crimes, and the Kotwsl was the peace officer

of the night.ga These officers, =zccording to him, formed the pivot of



the machinery of justice in the cepital. In the rest of the country, he
adds, the administration of justice, both civil and criminal, was in the
hznds of the Zamindar who, it is said, inflicted all sorts of punishments
but chiefly fines for his own benefit. This account, it is submitted, is
too general and is perhaps more typicel of Benéal subah than any other
place and that too of a late period, when the Mughal rule was in its
decadence and the Subsh had become virtually independent of the Empire

in 1713,

1.138 It is submitted that Stephen appears to minimise the role of the
village courts to the point of total extinction, for uwhich there is no
justification., Besides the authorities cited zbove, the intrinsic evidence
also supports the conclusion thet a majority of the people were compelled
to resort to "“ceste penchavat" for the important and obvious reasons that
Mohammedan Law did not admit the evidence of "infidels" against "believers"
and also placed great relience on confessions.

1.139 "The role of Zeminder," seys Dr. N. Majumder, "has been the subject
of some controversy."g5 She quotes Warren Hastings who says "I venture

to pronounce with confidence that by the constitution of Bengal the
Zemindar neither presided in the criminal court of his distriect nor

."96 Her ouwn conclusion howsever is that,

executed sentences. .
"Whatever might have been the definite position of the Zemindar . . .
[they were] de facto dispensers of civil and criminal justice on the
disruption of the Mughal Government."g7
1.140 Both Dr. Majumdar and Dr. B.N. Pandey use the same language to
say emphatically that "justice and the police were two wesk points in the
Mughal system."98 The statement, we submit, is not accurate in so far

as administration of justice is concerned. For, although there was an

element of arbitrariness in the administration of criminal justice, it

was mainly due to the peculiar theories of penoclegy (such as emphasis
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on deterrent measures, e.g. mutilation of limbs) and of the rule of

svidence (such as emphasis on confession and on exclusion of evidence

99 On the other hand, the

of non-Muslims) of the Islamic Jurieprudence.

comment on the police system is indeed justified as Ahmad alsc shares the
1

same view. 0o However, he adds that sometimes "dangerous persons"

were either sent to prison or were called upon to exscute "bonds".101

(D) The aims end attitudes of modern Indian political leaders

1.141 The majority of the front renk Indian political leaders who
formed the vanguard of the struggle for independence received higher

education in England and were lawyers by training, like Gandhi, Nehru and

Patel, to name only a few.102 But there was a great difference in their

aimes and attitudes. Gandhi was a traditionalist while Nehru had a mecdern

Western outlook. Gandhi observed as follows:103

My idea of village swaraj is that it is a complete republic,
independent of its neighbours for its vital wants, and yet
inter-despendent for many others in which dependence is a
necessity. . . The village will maintain a village theatre,
school and public hall. It will have its own waterworks. . .
Education will be compulsory up to the final basic course.

As far as possible every activity will be conducted on a co-
operative basis. There will be no castes such as we have

today with their gradsd untouchebility. Noneviolence with

its technique of satyaqraha and non-cooperation will be the
sanction of the village community. There will be a compulsory
service of village guards who will be sslected by rotation

from the register maintained by the village. The government of
the village will be conducted by the Panchayat of five persons,
annually elected by the adult villagsrs, male and female,
possessing minimum prescribed quelifications. These will

have all authority and jurisdiction required. Since there
will be no system of punishments in the accepted sense, this
Panchayst will be the legislature, judiciary and executive
combined. . .

Indeed, the technique of non-violent non-cooperastion movement was tried
with some success by Gendhi first in South Africa(against apartheid)whare
he had started his legal practice. Later, when he came to India and becams
the leading figure in Indian politics the Indian National Congress, which
spearheaded the freedom movement, adopted Gandhi's technique which had

earned him worldwide acclaim. The African leadesrs like Nyerere and Kaunda



were also greatly influenced by Gandhi.104 But we find that Gandhi

contemplated a system of government which conformed solely to the
traditional pattern. His dencuncement of the caste system and
untouchability was, howsver, singularly modern in approach.
1.142 Nehru, on the other hand, was an internationalist. He did not
subscribe to Gandhi's view that immobility was a virtue. Gandhi deplored
the fall of successive Western civilisations and observed that "India
remains immovable and that is her glory.“105 Nehru, on the other hand,
deplored the "contradictions in British rule" but extolled the virtues of
: ... 106

Western dynemiem. Nehru said:

The impact of western culture on India was the impact of a

dynamic society, of a 'modern' consciousness, on a static

society wedded to medieval habits of thought which, however

sophisticated end advanced in its own way, could not progress

because of its inherent limitations. And yet, curiocusly

snough, the agents of this historic process wers not only

wholly unconscious of their mission in India but, as a

class, represented no such process. . . If change came it

was in spite of them or as an incidental or unexpected

consequence of their other activities. . . They succeeded

in slowing down the pace of that change to such an extent

that even today the transition is very far from complets.
Nehru was critical of the traditional approach and of the tendency of
Indian society to "cling" to what it considered as its superior
"philosophical background". He realised that the "impact and influence
of the West were on the practical side of life which was obviously
superior to the Eastern" and wanted these to stay.107 He analysed the
Marxian philosophy and declared that he "accepted the fundamentals of the
socialist theory" although he did not like to trouble himself "zbout its
numerous inner controveraies.108 He was moved by the "scientific spirit
that has been at the back of Western civilisation for the past 150 ysears
or so."109 Indeed, President Radhakrishnan richtly described Nehru as
"a maker of modern India, who tried to put India on a progressive,

110

scientific, dynamic and non-communal basis". Nehru spoke particularly

of "socialist patterns of society" for India with a "democratic apparatus"
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of parliamentary democracy and an independent self-developing economy with
a strong public sector" for heavy industries.111
1.143 Eventually, when free India's republican Constitution was
fremed Nehru's views prevailed. Gandhi was dead but his views were
forcefully projected by Rajendra Prasad who advocated (albeit
unsuccessfully) the idea that "village republics" ought to form the
basis of the new Constitution.112 Indeed, the "constitution-making"
process preceded Independence and at each earlier stage the panchayat
had retained a strong appeal. In the'"Commonuwealth of India Bill" which
was drafted in 1925 by a convention of members and ex-members of the
Indian legislatures (uwhich was presided over by Sir Tej Bahadur Sapru,
a former Law Member of the Government of India), clause 37 provided that the
village should be one of the units cof government and that each village
should have a panchayat with powers to "administer all village affairs".
The Bill was introduced in the House of Commons in December 1925 and was
ordered to be published but with the fall of the Labour Government its
fate was sealed.113 Earlier, in Gokhale's "Political Testament" issued
in 1914 a demand was voiced for extension of locsl self-government with the
"willage penchayat" as its epi—centre.114 Before that, Bal Gangadhar Tilak's
"Constitution of India Bill" of 1895 provided for "village groups" as one
of the four units of the Provincas.115
1.144 In the Republicen Constitution enacted in 1949 a provision was
eventually made without compromising with the idea of a modern framewurk.116
In Art. 40 of Part IV, which provides for the "Dirsctive Principles of
State Policy™ (an idea borrowed from Ireland's Republican Constitution), it is
stated that:

The State shall teke steps to organize village panchavats

and endow them with such powers and authority as may be

necessary to enable them to function as units of self-

government.

Pursuant to this provision the State legislatures have enacted laws in
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each state to set up village panchayats. But the gensrally accepted view
about these new institutions has been most appropriately expressed by a
learned commentator who observes that, "Under the new Panchayat Raj
legislation, new Penchayats are a statutory creation, but their form and
structure are not very different from the traditional village councils

and they exist only in name but not in use."117 Apparently the approach
of the new rulers of free India to the traditional institution is not

much different from that of the colonial masters, despite the difference
in the respective motivation. The Chairman of the Drafting Committes of
the Constituent Assembly had rightly observed that the traditional
institution survived on a "low and selfish level"118 but no effort appears
to have been made to rid them of caste prejudice and other similar vices
es a result of which the new institutions have failed to fulfil their
rola.119

1.145 In 1907 the Royal Commission on Decentralisation had recommendsd
constitution end development of village pancheyats by conferring

jurisdiction on them in petty civil and criminal cases.120 This was

endorsed by the Civil Justice Committee of 1924--25121 but long before that

Governor Elphinstone had established panchayats in Bombay in 1818122

and in 1824 the Madras Governor Munro had expressed the view that

criminal trials could be better conducted at such courts as facts could

be ascertained there in a better uay.123 Indeed, such courts did

function under the Madras Villme Courts Act 1888 and the U.P. Village
Courts Act 1892. Gsnerally, these village courts had jurisdiction to try
minor offences such as theft, assault etc. with powsr to inflict punishment
by fins, the maximum limit being Rs 50. The courts could only summon the
agcused; they had no power to issue warrants for their arrest. The British
experiment obviously aimed at using these institutions as law-enforcing

machinery and not as a measurs for "rural democratisation"™ which the neuw

rulers hoped but failed to achieve on account of the apathetic attitude.



(2) Commonwealth Africa

(A) Sources of ancient African history

1.146 Belated but intensive and painstaking research has indeed
dispelled much of the darkness that surrounded the "dark continent" in
past centuries. It has been found that 2000 centuries ago the "ape man"
appeared in Southern and Eastern Africa.1 Still, the story of the rise
and fall of the ancient African civilisations, particularly of the sub-
Ssharan region, has not been toldlbeyond a general outline.2 Claims are
laid of contacts with China dating back four thousand yaars3 and, with a
little more precision, of trade connecticns between India and Eastern and
Central Africa which has been traced back to the eighth century.4

1.147 The historian's dilemma is perhaps best expressed by Crouwder.

He has observed that the story of Nigeria goes back twe thousand years but
much of the sarlier history is contained in myths and legends and that
written records before the nineteenth century being scenty, botenical and
archeeological evidence and oral tradition has to be resorted to; the
northern region, vhich had contacts with the Arabs was an exception.

His view is endorsed by Kiwanuka who rightly adds that the research in
Africa started gathering momentum only fifty years back when the
anthropologists, sociologists and linguists stepped into the field.6

1.148 It appears that trade connections with Europe had begun when the
French traders established a fort on the western coast in 13837 but it

was not until 1530 that a regular trans-Atlentic slave trade had bequn
when the Spanish government employed Portuguese merchants to transport
slaves to work in the plantations and mines in the Spanish possessions in
the Caribbezn and South America.B However, it was only in the "scrambl? for
Africa™ which wes reflected in the international conference in Berlin in
1884-85 that we first find the European nations thinking in terms of
"conquest and partition"9 and of the "duel mandate" - "to make the trade

ancd resources of Africa avsilable to the rest of the world" {perhaps for



the benefit of their own nations in particular); and “to replace the

slave trade by the moral and material benefits of the Europeen civilisation."10
This partly explained the belated research.

1.149 In our study we are primarily concerned with such ideas and
institutions as are relevant to the theme of personal liberty in the
encient societies and polities of anglophone Africa, with the cbject of
tracing its role in the traditional jurisprudence and legal system. In the
case of India, as in Englend, the sccial, political and legal history of
the ancient period could be gathered from the extant records of the
entigquerian legal texts and institutions, but in the case of Africa we have
to follow mainly the anthropological reconstruction, accepting perforce
Besil Davidson's thesis that '"the history of the Africans was the hending
of the torch from generation to genaration."11 Vheatever may be the source,
evidence or authority that we shall rely on, such an inquiry is impelled by
the necessity of examining the impact of some of the colonial laws and also

of the "indirsct rule"™ on the traditional legal system and institutions.

(B) The structure of the traditional African societies and polities

1.150 The picture, unlike that of ancient Indiz of the Aryen civilisation,
was not the same everyuhere. In Africa there were societies and
civilisations, races and cultures, of different forms and varieties. It

has howsver been rightly asserted that there was "the special quality of
Africa" transcending such diversity exhibited in the existence of 850
societies12 and 800 languages which were, till recently, mostly unwritten.13
We propose, therefore, to examine those social and political institutions
which bear the strong imprint of this quality, bearing in mind the

fact that the societies are classified in broad and general terms as
"chiefly" (centralised) and "chiefless" (decentralised or acephalous)

1.191 Typical acephalous sccieties found in West Africa wers the Ibo

and Tiv of eastern Nigeria and the Tallensi of the 'northern territories!



of Ghena; in East Africa, such tribes as Nandi, Masai, Kikuyu, Logoli and
Arusha inhabiting different parts of Kenya and Tanganyika were acephalous.
Similarly it may be said that among certain tribes inhabiting different
parts of Nigeria and Ghana and some parts of East and Central Africa,
there was a predominance of "chiefly" societies. "Indirect rule", as uws
shall see, effaced the distinction and in course of time "official"™ (in
Kenya) or "warrant" (in Eastern Nigeria) Chiefs came to be appointed

even in those territories where the traditional system did not recognise
such functionaries. Indeed, the "scramble" had already produced

artificial political boundaries,

Sogieties
1.152 Perhaps the only common institution of the societies of this
class is the age-sets or age-grades which comprise individuals uho
occupy a particular set or grade at a particular time end perform social,
political end judicial functions.14 Even so, the racial characteristic
of ecach tribe found expression in the local Qariation mainly in respect
of the number of sets and their functions. Ssligman discusses the age-
sets of the Nilo-Hemitic race (Nendi, Masai etc.) and observes that the
ordinary functional divisions of boys, warriors and elders not only
served as a system of pesacetime administration but alsc as an instrument
of military operation. The "medicine man" is said to be both the spiritual
as well as temporal head of the tribe, but nesither the extent of his
authority nor his functions are precisely stated, except that they are
required for rain-making.15 Lucy Meair speaks of another office (poiyot),
while asserting that there is no ranking of class or lineage among Nandis.
When the elders who have moved out of the warrior grade collect under a
shade tree for deciding any matter they recognise one of them as their
leader. He is the poiyot. He lays before the elders the mattsr to be

discussed and then after teking the sense of the meeting he gives a
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decision in its name.

1.153 In an official study of the social and political structures of

a number of minor tribes of East Africa, it is shoun that the authority of
decision-making and dispute-ssttlement was generally vested in the slder
members of the tribe.17 Among the Arusha, it has been stated, the authority
was not confined to any group with limited numbers but was diffused among
the uvhole according to a gensral view of the capacities of men at

different ages.18 About the Masai it has been observed that the "centre of
political gravity" was not with elders, but with a republic of young
men.19 Hailey points out an importent basic distinction that marked the
Kikuyu age-sets in that the age was not the sole criterion, for "admission
into a desired grade" could well be a matter of personal prestige and
wealth.zD Kenyatta describss the Kikuyu organs of government with
precision and speaks of a hierarchy of councils of elders at the village,
district and national levels, having vested in them the authority of decision
making.21 For dispute settlement the "normal forum"™ appeared to be the
"kinship court"22 over which the elders presided.23

1.154 The Ibo of East Nigeria, according to Hailey, presented "the most
outstanding example in the British African colonies" of an indigenous
structure, as he found it difficult to trace "any definite seat of
executive authority" in the Ibo political system.24 He quotes Perham

who had identified the institutions which catered for the basic needs of
Ibo society, such as collective family responsibility and the age-grades
which served as the "potential policemen" and of the councils uwhich

settled feuds between local groups.25 The chairmen of the "Council of
Flders", according to Elias, were sometimes religious functionaries.26
Carlston attributes to the middle age group the role of "regulatory,
advisory and judicial body of the village" and to the junior age-

grades, executive functions which included the duties of policemen.27

Among the Tiv of Northern Nigeria the focal point of social and political



organization was the concept of "Ter" which referred to both lineage
group and the land it occupied and meant in social terms a good working
relationship betwsen the two, according to Carlston.28 The only person
who could possess "legitimate authority" among the Tiv was the compound
head. It has also been observed that "elders and men of affluence,
prestige and power" performed, in fact, "political and legal action"
within and on behalf of the lineage group.29
1.155 In the case of the Tallensi and the Logoli it can be said that
the centre of political gravity is to be found not in the age-sets or age-
grades but in the concept of lineage or kinship. Each lineage group has
a certain post designated in kinship terms. Such functicns ameng cthers
as of a political and conflict-solving character are perfermed by social
structures defined by kinship ties.30 It has been asserted that the
Logoli have "no political structure as distinct from the kinship and
social structﬁre"31 and that "there is no tribal judicial zsuthority but
Jjustice is administered by those affected by the offence in questicn."32
Uhether the dispute is inter-clan or intra-clan the individual's interest
in the dispute is not accorded primacy; his role in the process of
settlement is insignificant. It is the group in the former and the clan
in the latter case that takes "judicial action" and that too for a
negotiated settlement.33 Needless to say, the absence of an adverserial
context is a typical feature of almost all forms of African societies in
general.
1.156 The position among tﬁe Tallensi does not appear to be much
different. It has besn stated thus:34

Segnents bitterly opposed over divergent interests unite

vigorously on matters of common interest. Co-members of

any unit have a common interest in one another's welfare

and in safeguarding one another's right.
Disputes givé rise to tension in the society and what is sought is the

restoration of harmony, peace and order through de jurse recognition of

conflicting claims. And, as has been observed, intra-clan disputes having
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arisen mostly out of rival claims to priority in the exercise of a
politico-ritual right, the diviner plays the role of decision-maker in

the ebsence of a judicial system.35 Mention is made of two other offices -
the chief's and that of the custodian of the earth; in some cases they are
merged. No political power, however, is attached to these offices.

Indeed, as has been seid, they merely carried the status of "primus inter
pares in the native system"; and the contest for the office was a contest

of segments and not of individuals.36

1.157 It has been observed, perhaps rightly, that in its primitive form,
African society was typically decentralised and that the process of
"oolitical centralisation™ took placs when cultural, religious and
occupational homogeneity was broken with the gradual infusion of
immigrents holding a diversity of ideas.37 Not only was there an intrea-
continental movement of the indigenous races, but the influence of the
Arabs in particular, appear to have contributed a great deal to this
process. The various forms of political centralisation that ceme to
flourish at different periods in different parts of the continent has been
fitted into a common rubric of "African despotism" and some of the
similarities of the basic pattern have been stated thus: monarchical
absolutism, divine kingship, electoral succession, territorial
bureaucracy, dual role of the ministers etc.

1.158 Wsst Africa saw the riss and fall of a number of major states
with centralised authority bstween 300 and 1897 A.D. In the territory
now known as Nigeria the Hausas, Yorubas, Fulanis, Binis and other

minor tribes had centralised political systems.39 The Hausa-Fulani

states flourished between 900 and 1837 A.D. and the Yoruba states between

1000 and 1893 A.D. while the kingdom of Benin, which was founded in 900 A.D.,



was last to fall to the British in 1897.%C In the middle region of
modern Ghana the Akan states gppeared in 1200 A.D. from which first
emerged the Asante Union in 169941 and then the short-lived Fanti
Confaderacy of 1867-71; the former has been described as a "well-organised
military and democratic political system."42 In Central Africa the
establishment of the Luba and Lunda kingdoms in 1500 and 1600 A.D.
respectively, and of the Lozi kingdom in 1650, is noteworthy.43 In
East Africa a large number of coastal city states had sprung up, the
first in 750 A.D., leading to the emergence of the "Swahili" civilisation
in 1300 A.D. based on Arab, Persian and Bantu cultures and to the
founding of Mombasa in 1505 A.D.44 In the area of modern Uganda, the
two major kingdoms of Buganda and Bunyoro arose almost contemporanecusly
in 1500 A.D.;45 these, with the neighbouring kingdoms of Ankole and Toro,
survived throughout the colonial period and formed the "Federal States"
in the federal independence Constitution of 1962.

(ii) East_and Central Africa
1.159 The Ugandan kingdoms, it is said, were ruled by "divine kings"
who governed through an elaborate hierarchy of court officials and
provincial chiefs.46 It has also been obssrved that the territorial
units of government of these states, which were of a feudal character,
were comparable to those of feudal Europe.47 In all such states the
judicial system was based on a hierarchy of courts held by the subordinate
chiefs and the saza (county) chiefs as well as the Katikiro, in Buganda,
who were all sppointed and were also liable to be deposed by the King.
The office of the Prime Minister and Chief Justice was combined in the
Katikiro who heard the final appeals, subject to the final verdict of the
King.48 There was a body called the Lukiko, which was an assembly of the
King, the Katikiro and ancther ten chiefs who held charge of the

administration of the different districts and had to render accounts for

the management to the King through the Katikiro.49 The king (known as



Kabaka) has been described as a despot and it appears that the Lukiko

met at his pleasure.50 It is, howsver, interesting to note that the
chiefs held meetings in their respective districts, in connection with
their administrative weork, which could be attended by any man, even a
resident alien who did not, of course, have the voting right.s1

1.160 It must, howsver, be remembered that in Uganda, besides Buganda
and other kingdoms with hereditary monarchs, there were "multiple

kingdom tribes" and also tribes with acephalous societies.52 Politicel
systems were, therefore, diverse in character. A distinction has been
made between the tribes of northern and southern Uganda respectively

on the basis of the zbsence of a "sense of community betuween the chief

and the people".53 Chiefs at all levels were not traditional institutions
in the same sense throughout East Africa as a whole; however, the pattern
of the centralised political systems of Tanganyikz was almost similar to
that of Uganda.54 In some cases their authcrity wes rooted either in
hereditary rights, particularly at higher levels, or in royal
appointments;55 in other cases, as we have seen, it depended solely

on royal patronage. However, at the lowest levsl, even in Buganda, it

has been noted that clan leesders acted as village headmen and possecssed
judicial power.56

1.161 The position in Northern Rhodesia (now Zambia) does not appear
to be different. In the kingdom of Bemba, all district chiefs were
princes end the clan leaders were politically unimportant.57 The Bemba

in effect formed a2 union of chiefdoms while the Lozi, also in Northern
Rhodesia, had become a kingdom in the fullest sense, as a unitary state.
It is said that the Lozi king was more powerful than the First Chief of
the Bemba who merely had a "certain pre-eminence" over the other chiefs.
In the Lpzi kingdom the administration was carried on through the district
officials.SB However, we are told that the political organizations of ths

Bantu peoples of east and central Africa hed certain common features such as
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emphasis on kinship, descent and concentration of executive, ritual

and judicial power in the paramount chief; difference existed in the
details of the machinery of government.S9

1.162 There have been continuous migrations of the Bantus from the
north towards the south and into east and central Africa and beyond,

into parts of southsrn Africa ss well, during the course of the last 1500
years, and they occupy today almost one-third of the continent.60 Us are
told that the Bantu in the south-eastern area are culturally not much
different from those of the south-central and elso those of farther

north and west.61 We may accordingly, albeit with a note of caution, gather
some importent information from Schapera's learned study of certain tribes,
including those of the Bantu stock, of the southern region. It is,
however, necessary to bear in mind thet he is dealing with Bantu

societies in which centralisation has not been accentuated to such a high
degree as in the "kingdoms",

1.163 We are told that the Chief is the "symbol of his tribe" and one
of the principles of political association in such cases is described as

a "personzl attachment" to him; it is not always based on kinship ties.62
Disputing the Chief's authority is considered a serious crime and
"banishment" is one of the saenctions applied in such cases. It is,
however, based on the principle that only those acknowledged as members of
the community have the right to live in its land;63 the political
community not only has its own territory but also has the right to occupy
that to the exclusion of others.64 Chieftainship is normally hereditary
from father to son but there can also be cases of "usurpation", "secession"
and “creation" of a new tribe.65 However, succession is not automatic;

the senior relatives and important advisers of the deceased chief can

pess over an heir azpparent if he is "unsuitable".66

1.164 According to Schapera's account, there are also "sub-chiefs" in
districts asnd "headmen" in charge of smaller units such as villages, but

the Chief's powsrs both as a legislstor and a judge are plenary.67
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He can make law368 as well as inflict the death panalty.69 In his

executive capacity he can organize "age-regiments" which can be used

as policemen.7U There is, howsver, provision for consultation between

the chief and some form of popular assembly as a part of the machinery of

government which also provides for two grades of advisory personnel at

higher levels, a well-defined hierarchy of courts as well as central and

regional executive officers besides the sub-chiefs and ths headmen71 with

a duplication almost in all respects at the level of the local rulers.7

It appears that besides the natural check toc which the unlimited pouwers

of the Chief are subjected by the mechanics of administrative

decentralisation, his potentially autocratic rule is regulated by some

other means as well., The tribal cgnceptions of "good government" and

"ideal chief" are possibly the most important ones. The Chief is

publicly exhorted to be just end judicious and to consult his councils.73

Such advise is normally giveéfgome point in his installation ceremony

and his tacit acceptance might well have the effect of a coronation oath.

Some of the extreme sanctions used ageinst an autocratic chief are

"assassination",75 "expulsion and replacement" of the chief and "secession"

from the tribe.76

1.165 West Africa has been called the home of the "true negro".77

The Bantu and the Nilo-Hamitic tribes of the East and Central part of

the continent with which we have dealt with so far, are said to have been

"Hamiticized to a varying extent".78 Of the Hausa and the Fulani of Northern

Nigeria it is said that the former are essentially negro, though they speak

a Hamitic language, and that the Fulani zre of Hemitic origin and culturs

though they have also, except perhaps the "pastorals", gradually absorbed

neqro blood.79 However, both tribes are no longer pagan but are adherents
80

of Islem. The Fulani consolidated their conguest of the Hausa states

in 1810 by extending their empire over an area which covered one-third



of the population of Northern Nigeria.a1

1.166 In the Fulani empire eleven "emirates" or chiefdoms owed
allegiance to the Sultan of Sokoto; Chiefteinship in the area has been
described as "a nexus of relations of clientage". The chisefs of the
vassal states were clients as well as vassals and they attained office and
secured its tenure only by demonstrating their allegiance to their
immediate superior whose clients they were. In the same way, within the
community the officials and "title-holders" were his clients.82 The
administrative set-up has been described as "highly centralised" and the
chiefs as "autocratic" and operating in a "feudal type" of social and political
organisation.83 The capture and explocitation of slaves, and waging wars
for that purpose, were significant aspects of the exercise by the Hausa-
Fulani states of their political power in the nineteenth century.

There was, therefore, a regular army and, as parts of civil administration,
there were also the police and prisons as wsll as courts of justice.85

It appears that the impact of Islem on Hausa social life, though slow end
gracual, was almost total, unlike India, where the Moghul rule could

not break down completely the social structurs so as to bring about

a total effacement of the indigenous village assembliés, the Eanchaxats.es
In Northern Nigeria (Hausalend) many important tribal institutions,

such as lineage, clan and extended family, became extinct.87 On the

other hand, it has been observed that the Fulanis found in Hausaland a
well-organized system of govermnment which they retained.BB As the courts
bame to administer the Maliki school of Mchammedan Law, the indigenous
legal system appears to have been superseded.

1.167 Another people who were not originally of Negro blood were the
Yorubas of the south-western region of Nigeria. Arriving between the
seventh and tenth century A.D., they are said to have founded the first
settlement at Ife and the Oni of Ife beceme the religious head. The

political capital was removed to Oyo and the Alafin of Oyo became first



in practice, and later nominally the suzerain, of all the Yoruba chiefs.
fach clan was virtually independent and was governed by a king whose
powers were controlled by a council of elders which had the right of
"electing"” the King and advising him in all routine matters.Bg In Legos,
the king wass called Oba; in Ibadan, Alzke, where the four divisional

kings under him were called Obas. The Alafin was assisted by a council of
the paramount chiefs (the kings). It has been observed that the hisrarchy
of advisers was based upon the principle of representation and of mandate.90
The Alafin must belong to a royal family although he was "selected" by the
council ("cabinet") and it is also said that there was a leadsr like the
Prime Minister who headed the council.91

1.168 Although the Obe appeared in the role of a divine king, with
ritual as well as temporal =authority, the Yoruba did not tolerate the
arbitrery exercise of powsr by any authority at any level. He, as uwell

as the Alafin, could be denounced and had then either to leave the country
or to commit suicide, otherwise he was killed.92 This did not perhaps
apply to ths head of a lineage who wielded considerable power among its
members by adjudging their offences and arbitrating in their disputes;93
he was not deposed but de facto authority passed to another.g4 There

was one type of "secret society", the Ogboni, and the age-sets also played

important roles in the political set-up.°>
1.169 The Obas of the Edo, to their east, were, however, more powerful

and could not be removed, although in rank they equalled the Alafins of

the Yoruba. They could appoint chiefs, ignoring linsage claims. The

Benin Kingdom of the Edo has been described as a powerful and organised
empire.96 The kingdom was divided into tribute units or fiefs and the fief-
holders were responsible for day-to-day administration. The King, who was
assisted by seven hereditary nobles is said to have had "exclusive right
over life and death of his subjects".g7 Slave-trade and slave-uwars

appears to be a common feature of West Africa and their effect was reflected



in the economic, social end political structure of the Yoruba and the Edo

in perhaps the same measure as in the case of Hausa-Fulani.ga

1.170 In Ghana, it was mainly the Akan people who are said to have the
"archaic state system™ in which the state was a social as well as a
political entity. Here also linsage, kinship and age played an important
role and "selection" of chiefs was confined to one or more royal lineages.
The selection was made by the "Queen Mother", the blood relatives and the
"elders" on behalf of the people.99 The "elders" were heads of important
lineages and were chief's councillors. They held a hereditary office, the
symbol of which was a "stool". UWhen an "elder" died his successor was
selected by the grown-up men and senior women of the lineags, subject to the
chief's acceptance. There were oaths of allegiance by the members of the
lineage to the elder-designate and by the latter to the Chief. The Chief's
selection itself, we are told, had to be approved at a meeting of village
headmen, elders, commoners and the spokesman of the young men. The latter's
position was politiecally important in that public opinion and criticism of
the government was expressed through him.100

1,171 The Chief was bound by oath to consult the elders and to obey
their advice. He could be de-stooled by the elders if he habitually

re jected their advice, broke a taboo, committed a sacrilege or beceme
rhysically unfit. The tribe or the division was administered on a policy of
decentrelisation and for passing laws the divisional councils had to be
summoned where the representatives of the whole people met. The council had
to approve also major executive and administrative proposals.101 The
chiefship was essentizlly a sacred office. The Chief had to perform verious
rites for the welfare of his people as respects food, heslth and fecundity.102
Osei Tutu, who was the chief of a2 tribal division at Kumasi, succseded in
uniting the other chiefs into a confederacy and came to be knoun as the

Pssnte Hene (the King of Ashanti) and the renowned "golden stool" became

the symbol of unity. However, decentralisstion remained the dominant feature
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of the new Ashanti constitution and the old family, clan and tribal organ-
1

ization survived under the new regime. 03 There was no separate judiciary.

The distinction between civil and criminal liasbility was not sharp:

»

emphasis was on "arbitration™ and the only recognised forms of punishment
were death and f‘ine.104 Althouch slavery appears to have been institution-
alised the slaves were, it is said, for all practical purposes, members

of the f‘amily.105

1.172 The Fanti who formed another branch of the Akan people had a similer
political syst9m106 but their attempt to confederate like the Ashanti was a
failure, as has been indicated in the beginning. All Akans were matrilineal
but there were non-Akan tribes also in Ghana who had chiefly political
systems which have been termed as "less democratic" although there was a
difference inter se of degrees. These other tribes are said to be
patriarchal, patrilocal and patrilineal and though they had their ouwn stools,

their conception of them did not carry the same mythical significance.107

1.173 A short comment on the institution of chiefship is called for in
that the institution truly displayed what has been described as the "special
quality" of Africa.108 This special quality is menifested in

a pronounced form in the fact that the Chiefs almost everyuhere were
hierarchically graded and in most cases the office was either hereditary or
otherwise linked up with lineage which gave prominence to his ritual
functions and made him a traditional institution in the true sense.
Besides, we have also seen.that the so-called "African despotism" did

not figure prominently in most cases in that the Chief's powers were
regulated in varying degrees through various means of checks which,
possibly, may not have proved to be equally efficacious in all cases,

It is also necessary to take note of the impact of Islam and

K
Christianity on these ancient African societies. In the second ELELD
casem9 the Privy Council observed that "the barbarous customs of the earlier

days may under the influence of civilisation become milder without losing
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their essential character of custom" when it was suggested that the ancient
custom of killing a deposed Chief was moderated into the milder custom of
banishing him. How the indigenous socisties generally reacted to the
superimposition of the civilisations of the sast and west does not appear,
however, to have received the attention it deserves although it is
admitted that social structure was a "condition of equilibrium™ which, when
disturbed, undergoes a modification and that there was a need to study

110

African political systems from this perspective. How the institution of

chiefship was modified by "indirect rule" we shall be examining soon.

1.174 Some of the West African societies, despite their distinctive
political systems, sharsd certain common institutions of political
significance besides slavery and the slave trade as means of "associated
control": emong the Yoruba the Ogboni stood betwsen the Oba and his people.111
A "secret society" has been described as "an embodiment of, and a means

of canalizing, supernatural power".112 The Ogboni, it has been observed,
was an "earth cult" and it performed pelitical and judicial functions,
including the power of life and death over the Oba; its principal orgen was
the "council of state" (Byo Misi).113 Among the Ashanti also it is said
that a similar earth cult was prevalent but whether or not it was
institutionalised in a similar manner it is not stated.114 Among the
chiefless societies, in Ghana, the Tallensi also practised the "earth cult"
which appears to have been institutionalised in the office of the “custodian
of the earth" and in the "Cycle of the Great Festivals". The two
institutions appear to act as integrating forces to harmmonise relations and
relieve any tension that might develop between the different clans.115

1.175 It is stated that the "secret society" among the Ibo and the Tiv
of Nigeria was a "typically judicial body deciding the more intractable

intra-villege disputes."115 The Ibo society was known as Mmo. Its
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members acted as maskers and were regarded as ancestral spirits. It

could administer oaths of various types, such as compelling non-members

to obey the members, to speak the truth, and could also impose and enforce
sanctions against persons accused of certain offences.117 Anmong the
Eastern Ibo, according to Basil Davidson, the Ekpe had legislative

as well as judicial functions and it also acted as an enforcement
agency.118 Oracles and diviners also had important roles. Not only

were .they consulted in detecting witchcraft offences but it is said that
some of them also functioned in courts which decided certain types of
disputes between individuals and also betuween villages.119 Among the Tiv,
the Nyesmbua appears to act as a sort of constitutional device in that it
promoted the Tiv political philosophy which denied acquisition of legitimate
institutionalized pouwer by any person.120

1.176 Seligmen has rightly observed that the secret societies of the
West African tribes ;ere a type of mutual benefit club and that they
functioned variously .as a ritual of initiastion, a symbolism, a particular
ceremony, etc.121 tut they also had a constitutional significance of some
importance as indiceted zbove. The dominant role of such cognate ideas as
kinship and ancestor-worship and its wider connotation, the belief in
spirit, which permeated through the entire fabric of the traditional
African society, possibly contributed a grest deal in involving and
sustaining the institutions we have discussed. Uhat relevance they have
in the political set-up of the modern age is, however, a different matter
more zppropriate for sociological research.

1.177 It is possible to relate the system to the concepts of clan,
kinship end lineage which, as ws have seen, formed the basic social and
political structures of African societies generally.122 Indeed, Basil

Davidson calls it a "working organization for political action" outside

purely family affairs.123 It was this aspect which gave it its "special
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African guality". On the other hand, its economic function as a "nuclear
group"™ which usually consisted of a family unit of three or four generations
and which provided "ultimate security" to its members, had an Indian
parallel in the institution of the Mitakshara (Hindu) joint family system.
On the other hand, in the ancient Indian village assembly or the village
republic, we did not find any political role being attributed to the joint
Family.qzd However, it has been observed that the village, in Africa, was
generally regarded as a "social" (and not "political) unit125 and that the
"village community"™ was an "essential economic unit" and that suthority in
the village was vested in the heads of families, council of eldars and the
chiefs.126 Indeed, the apparent absence of a well-defined and clear
distinction between social and political ideas and institutions could only
be understood in terms of what we may call African philosophy.
1.178 The composition of an extended family differed according to the
tule of residence prevailing in any clan or lineage,127 but such families
had certain common 'basic characteristics' such as sharing the same
compound or homestead and accepting the leadership of the senior male
member in the dominant line of descent.128 How such a "residence group"
functioned and how it was motivated has been stated succinctly thus:129

the people have ordered their affairs inside a !jural

community' composed of a varying number of nuclear groups

inside, that is, the widest grouping within which there

was a moral obligation and a means ultimately to settle

disputes peacably.
However, the African social 1life has been influenced not only by Islem
and Christianity but also by challenges of the modern age as the system
suited a time when, as has been said, "activities were performed in common
and the economy was self-sufficient and based on subsistence agricultura.“130
Nevertheless, it has been found that the system has retained its appeal
for the modern town-dwellar.131

1.179 We have to look, howsver, in another direction tc asppreciate

the importance of the concept of extended family in the context of the
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post-independence political development in some of the African states.
It has apparently provided a strong argument to ridicule the criticism
that the One-party State was a negation of the concepts of democracy and

socialism. A small quotation from President Nyerers's writing aptly

demonstrates this:132

We in Africa have no more need of being 'converted' to
socialism than we have of being 'taught' democracy.

Both are rooted in our past. . . Modern African socialism
cen draw from its traditional heritage the recognition of
'society! as en extension of the basic family unit. But it
can no longer confine the idea of the social family within
the limits of the tribe,(nor indeed the nation. . . beyond
. « « Buen the continent. . . to mankindg

[emphasis added]
Although tribalism was not a problem of any acutenass in Tanzania as it

was in Zambia or even in Nigsria and Ghena, President Nyerere's warning
against dangers inherent in limiting the extension of thse idea to tribe

was indeed prophetic. Zambia saved herself by adopting a one-party state
Constitution but both Ghana and Nigeria, particularly the latter, succumbed
to tribalism and lost a democretic government. It has no doubt, besn
rightly asserted that the traditional African state based on kinship was a
prototype of an extended family but it has also to be remembered that the
boundaries of the modern states no longer corresponded with the tribal

boundaries.133

1.180 Any study of traditional African jurisprudence must take note of
certain classic studies - e.g. of the Lozi of Zambia by Gluckman,134 of the

135 and of the Ashanti of Ghana by

Tiv of Northern Nigeria by Bohaﬂén
Rattray,136 as being typical. However, as we have alresady seen, and as
Heiley observes of the baraza of East Africa and palaver of West Africa,
emphasis in decision-making and dispute-settlement everywhere appears to
be placed on discussion and consensus,137 even when there was an

identifiable judicial organ such as the "courts" of the chiefs, with the

apparent exception of the Islamic Hausa-Fulani states and perhaps of a



few other "chiefly" states having an institutionalized judicial
organisation encouraging some sort of adverserial form of litigation,

38 and Ashanti,139 where there was even a requirement

such as Buganda.1
of court fees. The African traditional process of dispute-settlement was
not accusatorial either, even when the dispute was of a "eriminal®
character, as Lucy Mair appears to suggest in discussing the process in
végue among the Arusha of Tanganyika.140 The general Africen pattern
possibly reflected the central idea of traditional jurisprudence which, as
has been pointed out, postulated litigation based on duties and not
rights.141

1.181 What Gluckman writes of the Lozi was true of almost every Africen
society, namely, irremedisble bresking-up of relationships was

disapproved. The "court" pleyed a conciliatory role and the ' judges"
considered the total history of relations between the parties and in the
"oublic interest" a civil suit was sometimes converted into a criminal
case. The central figure in the judicial process is that of a "reasonable
man" - a stendard by which the conduct of the parties is adjudged and it

is seid that the judges are reluctant to support the party who is right in
"law" but wreng in "justice".1a2 It is steted that they import equity,
social welfare and public policy into their application of law and the
judicial process is seen as "an zttempt to specify the legal concepts
within ethical implicetions" according to the structure of scciety" and
thus developing the law to cope with social change.143

1.182 Certain rules of substance as well as procedure present a close
perallel to Anglo-Saxon jurisprudence. A ruler quld "mulct or punish"

a person only after trial in court and he himself was not above law
although he was not tried in his own court.144 Penalties which a

court could impose were death, throttling and flogging; imprisonment was
146

145
unknown . The presumption of innocence was adopted in criminal trials

anc the rule sudi alterem partem was normally observed s also certain rules




of evidence bearing a striking resemblance to English rules, such as the
necessity of testing evidence by cross examination which, houwever, the
judges themselves undertook.147 Indeed, cross examination was one of the
three stages in which "judicial logic" operated, the other tuwo being the
teking of a decision on the evidence and the exposition of law in support
of the decision.148 Needless to say the first end ths last-mentioned
features certainly bore a distinctive characteristic.

1.183 The jurisprudence of the Tiv provides a study in contrast as,
unlike the Lozi, their society was "chiefless". The Tiv, Bohannan
observes, do not distinguish between a sin and a crime and bresch of the
norm vhich has to be counteracted either by self-help or by ritual was
called_1£g£.149 A few other concepts are also notewsrthy: jir, which
means a court and also a case;15U kweghbo, which indicates the dangerous
and anti-social element in any human activity and the kwaghdang which
indicates a thing, person or act which is morally reprehensible.151
Incest, homicide and sometimes adultery are said to require rituzl
reparation. However, homicide, as also rape and slave-dealing, cannot
now be tried by the moots which are not recognised by government as
courts but are called "jir at homs"” or "jir of the lineage", and which
still handle the ifer of witchcraft. Theft and assault are other
numerically important ifer. Penalty for stealing was either revenge or
ridicule and also return of the object or its 9quivalent.152

1.184 A jir cen be arbitrated by any one before whom the parties are
willing to discuss, usually at a market which is in the charge of either a
headman or a group of three or four elders.153 Among the Tiv the emphasis
is on self-help. The parties may be allowed to carry out the decision of
the jir. One may protect one's ouwn right even using violence and a

reprisal by way of revenge may also be resorted to.154 It is stated that

the key concept, the jir, embodied the concept of law among the Tiv155

and, as Carlston suggests, this was related to the concept of 'tar' as well

156
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so that eventually it beceme a guestion of restoring social harmony as in
the case of the Lozi. The same principle has been noticed in the casé of
another Zambian tribe, the Ngoni. It has been observed that the judges who
were also councillors and village headmen had an interest not only in

good administration but also in social development, in 'order' and also
'1am'.']57 This was possibly the result of the primacy accorded in the
traditional African polity and society to social rather than political
norms as the state was gensrally co-terminus with society.

1.185 A departure from the truly traditional idees and institutions
was, however, to be noticed in the chiefdoms and kingdoms evincing a
strong centripetal tendency in terms of political power and institutions.
As Rattray observes, emong the Ashanti also, befors the rise of a powerful
aristocracy, the chief aim of the authorities was to see that the possible
ceuses of the dispute were avoided and a conciliation was brought about
between parties temporarily estranged by litigation.158 Later, it became
the rule that the offences committed within the kindred group had to be
referred to the central authority for decision. Even the Ashantis, it
appears, made little distinction between a sin and a crime; the central
authority was bound te punish only when "an act hated by the tribe was
ccmmitted.159 For such acts as a theft there was no direct redress, not
even self-help. The injured party deliberately committed a sin to attract
the jurisdiction of the central authority when the matter was indirectly
investigated. The death penalty was probably unknown but a person could
be "expelled" or sold as a slave to avoid a likely blood feud on account
of corporate responsibility of the kindred group if an offence was
committed within é clan.160

1.186 It is stated that for certain acts considered "hateful to the
tribe" (Oman Akyiwadie) an Ashanti was liable to summary arrest and trial

without further legal formality and to suffer cepital punishment.161 A

murder was also considered such an act but it is observed that it weas



because of the dread of supernatural reprisal and that one could not
"buy one's head" if he héd committed a murder.162 Among other acts
punishable with death were attempted suicide, certain kinds of sexual
offences, certain forms of abuses and assaults, invocation of a curse
upon a chief and witchecraft etc.163 Among the Baganda of East Africa
who had a powerful kingdom sanctions as well as procedure were equally
arbitrary. Suspected persons were forced to submit to a poison ordeal.
For accidental homicide the sentence was a fine but for petty theft,
mutilation. There were no prisons and men were put into stocks. But
even there it was the dread of the supernatural rather than the fea¥ of
penal sanction enforced by the central authority that appeared to act
as a deterrent.164

1.187 The range 6? sanctions in the traditional legal system of
Africa was indeed a wide one and could be classified, as has been

suggested, into transitory and permanent. 1In addition to compensation,

fines and corporal punishment, a temporary banishment could also be

included in the first group but not imprisonment which was almost unknouwn. 65
Death and permanent banishment, it is said, appertained to the group of
permanent sanctions but how slavery could be classified has not been
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stated although mention has been made of its use against habitual offenders.
Both banishment end sale of a person into slavery probebly produced almost
similer results in view of the importance attached to the concepts of
kinship and extended family in African socisties generally; banishment also
served as an alternative saznction against habitual offenders like witches
and witch doctors.167 It thus appears that banishment, which later
reappeared as "deportation™ in the colonial legal system, was a powerful
sanction in the traditional legal system and was used for serious offences.
Another distinctive feature of the traditional legal system of Africa,

demands special emphasis: norms of social behaviour generally constituted

the law and the breach of any norm was looked upon as disturbing the social
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equilibrium which czlled for measures to restore it through discussion,

conciliation, compromise and settlement.

(C) A short study of select areas of impact of colonisl rule on

traditional ideas and institutions

1.188 It has been observed by Professor J.S. Read that the African
legislatures as well as the judiciary adopted an ambivalent attitude in
dealing with witchcraft but the remark applies more appropriately to the
institutions of ths colonial era.168 There is no doubt that the British
realised early the importance of anthropological study of social and
political institutions of African societies after the great Ashanti
uprising that took place in the Gold Coast follouwing demand for surrendsr
of the "golden stool". Such studies unfortunately did not achieve the
desired result. Perhaps colonial legislators and judges alike considered
it to be their divine duty to discharge conscientiocusly such
responsibilities as appeared to them to be vital to their "civilizing"
mission in the "dark" continent.

1.189 However, there can be no doubt that relevance of the African
concept of witchcraft in the field of enactment, enforcement and in the
administration of law as well as of justice has a double edge. On one
side stands the urgent necessity for putting an sarly end to the practice
and belief in witchcraft. 0On the other side stands the equally pressing
problem of protecting rights recognised under the traditional legal
system. Adnittedly the latter does not conform to Western notions of law
and j:étice. A choice has therefore to be made and it appears that the
leaders of free Africa have made this choice. The traditional ideas and
institutions do not appeal to modern African aims and attitudes and the
colonial witchcraft laws therefore hold the field under the new set-up also,
despite the difference in motivation.

1.180 O0f the Azande people of Central Africa, Professor Seligman observes
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that: ". . . witchcraft is a normal event of everyday life through
169

which he may suffer at any hour of day or night." In writing of the

Kikuyu of Kenya, Kenyatta describes witchcraft as one type of "magical
practice" and states that such practices, "1like religion are inspired by
the daily economic and social activities of the people. . . they run
through and fertilise these activities and refer them to the mysterious
forces which surround human 1if‘e."170 Rattray, in writing of the Ashantis
of Ghana,.observes that witchcraft was considered as a "sin" all over
Africa and that "it was regarded by the community with particular
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dread and abhorrence." [emphasis added] The customary law in Nigeria,

anpther observer points out, visited the practice of witchcraft with

serious punishment as "a witch was not only a disturbing element in the

w172

community but also a threat to its supernatural governance. Nadel

speaks of the institution of the "anti-witchcraft society" (ndako ‘qboya)
znd of the office of Léig (later, Sagi) whom he describes as the
"Controller of Witchcraft" under the traditional political system of the
Chiefs of the Nupe tribe of Northern Nigeria and adds that the

institution retained its appeal even under the Mohemmedan Fulani Emirs.173
1.191 It is therefore necessary to see how the belief of witchcraft
worked in traditional African societies, the rationale of these beliefs and
the sanctions '‘against such practices in a little more detail. Accusations
of witcheraft, says Professor Gluckman, arose out of competition betuween
kinsfolk. Such accusations maintain the egalitarian basis of society.174
In a way, witchcraft acts as a means of social control. Even uwhen there
is acute shortage of foodstuff and famine conditions prevail, prices do
not rise.175 Emotions such as anger, hatred and jealousy are also
connected with such beliefs and as such witchcraft also acts as a general
code of morality. Lest he provokes another to bewitch him, such feeslings

have to be ccntrolled.176 He also tells us that such beliefs do not



operate in all social relationship: a commoner does not accuse a noble;

a man usually accuses his neighbour.177 As a theory of causation alsgo

suqh beliefs have their due importance. Uhen an Azande suffers a misfortune
'he consults oracles and witch-doctors to identify the particular witch

which has ceused it.w8

1.192 In a detailed study of the belief of witchcraft among the Azande,
Professor Evans-Pritchard has presented us with certain valuable information.
It is believed that certain persons possess witchcraft-substance in their
body which grows with the body. O0Older persons are therefore considered to
be more potent witches.179 Witcheraft is, however, not merely a physical
trait but is also inherited.180 Witches are to be found among Both men

and women but women are beuwitched only by their own sex while men are

by either sex.w1 Evans-Pritchard points out the difference between what

he calls "good mangic" and sorcery and also between a sorcerer and a witch.
Witchcraft, oracles and magic, he says, are three sides of a triangle.182

We might say from what he suggests, action of the oracle is at once
diagnostic and preventive while that of magic is pesitive, in combating
witchcraft. A sorcerer uses the technique of magic and derives his pouwer
from medicine while & witch acts without rites and spells, instead using
hereditary psycho-psychical powers to attain his or her ends.m3
1.193 However, good megic even, says Evans-Pritchard, may be lethal
but it strikes at that person only whao had cchmitted the crime; good
medicines cennot be used for evil purposes. Bad magic is used out of
spite against men who have not broken any law or moral conventicn. Good
magic is open; sorcery is a secret rite, Sometimes it is difficult to
distinguish betuween the two: magic of vengeance is most destructive but
at the same time it is also considered as "most honoursble®. 1t is
regarded es the judge uwho seeks cut the person who is responsible for any
84

. . . . .1
death occasioned by magic and acting as an executioner, slays him.

He also observes that most magic is male prerogative185 and that old and



middle-aged men ars usually ocuners of medicines.186 Sanctions also
differed: compensation in olden times could be paid for death caussd by
witcheraft but a sorcerer in identical circumstences was invariably put

te death.187

1.194 It is not unnatural that there should be some measure of
difference in so far as the sanctions are concerned. Despite the fact that
in almost all African societies distinction between crimes and civil
injuries was less recognised, the offence of witchcraft was considered

as a public wrong, which Professor Alan Milner categorises as an offence
against supernatural power.18B He conciders ordsal itself acting as a
self-executing sanction; its function was both penal and evidentiary.
Kenyatta gives a graphic description of the procseding according to
customary law tsken against a witch from accusation until his public
exscution by burning him to death. 1In spite of such steps as arrest and
trial with which the community as & whole is associated, the final

judgment says Kenyatta, is passed by the kinsmen of the witch himself:

it is some of his own near relations who have to set fire to his body safter
all his kinsmen formally denounce and disoun him.18g Read also tells

us of a "suspected" witch being "tried" at a large public gathering and
sentenced to death.190 Another observer speaks of "secret trial"™ in the
forest before execution by the relatives of the witch. At such trials
presumption of guilt loomed large, he points out.191 Read correctly points
cut thet in small, homogenous, integrated societies in Africa greater
Emegésis was laid on such sanctions as self-help, restitution and
compensation. Milner also spezks of the wide range of sanctions prevalent
under customary law for different offences. It is not therefore difficult
to conceive of cases in some societies where the sanction of self-help

even in such offences as witchcraft gaimed recognition in view of the

concept of presumption of guilt that prevsiled when "trials" took place.

1.185 It is clearly not possible to examine in detail in this study the
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uittheraft laws of East and Central Africa and the provisions of the
Criminal Codes of Ghana and Nigeria relating to witchcraft and allied
offences.‘ Even so, we may identify the problem area which lay around the
defence in homicide cases when pleas such as provocation, self-defence,
mistaken fact, were put forward on behalf of the defendant. The defencs
was based on the belief in witchcraft, and justification for the culpable
act was evidently sought in the traditional sanctions, such as of self-help.
In trying to grapple with the difficult problem which was loaded with a
great deal of sociological and anthropological bias, Courts tried to

evolve certain tests. It was held that the belief ought to be genuine and
reasonable.192 How far the tests were satisfactory was another matter, faor
they followed from Western notions of law and justice. What concerns us
most is the application of these tests and with due respect it is submitted
that they were not correctly applied.193 Courts considered what was
genuine and reasonable from the viewpoint of an Englishman of the

twentieth century. It will be apposite to recall in this context that
belief in witchcraft once prevailed in England too, and that it faded out
gradually with the advent of the industrial revelution. However, it may
alspo be pointed out that although the colonial rulers sought to tackle the
problem in Africa through legal means the law enacted in Nigeria and Ghana

lacked the force, vitality and concern that is to be found in the

comprehensive enactments of the five countries of East and Central Africa.w4
1.196 Professor A.N. Allotb refers to some decided cases, such as those
185 196

of FABIND and GALIKUWA , observing that the application of English lauw
in criminal matters may be "varied" to take account of African beliefs and
patterns of behaviour.1g7 Indeed, in FABINO the court accepted the plea of
provocation and altered the conviction from murder to manslaughter but in
the other cases the plea failed. As already submitted the courts did not

act in a uniform manner in applying the tests they had eveolved. The

colonial legislature did not feel inclined to creste a new category of



defence in homicide cases in the context of pervasive belief in witchcraft
but the matter deserves the attention of independent legislatures.

Uhether er not such a measure is necessary under the altered conditions

of the independence era can only be answered after intensive sociological
studies with emphasis on "socialisation", "culture patterns", "value
systems" which, as A.I. Richard points out, British anthropologists

have so far neglected.198 Nadel's observation, made in his study of the
Nupe of Northern Nigeria, that modern law courts have failed to afford
protection to the so-called victims of witchcraft, also deserves

attention.199

1.197 In 1618 the "Company of Adventurers of London trading into
parts of Africa" was granted a Royal Charter which established forts in
Gambia and alsoc in the Gold Coast between 1618 and 1631. In a subsequent
Charter granted by King Charles II in 1660 there appeared a power to use
martial law almost similar to that conferred upon the East India Company.zOD
The relevant recital in the Charter (Patent Rolls, 12 Car II, part xxi),
was as follous:

. . . grant unto them full power, license and authority to

name and appoint Governor from time to time in the said

plantation. . . who shall have full power end authority. . .

to execute and issue within the said plantation the lauw

called the martizl law for the defence of the said

plantation against any foreign invasion or domestic

insurrection or rebsllion. . .
Similarly, as happened in Bombay,202 when a "ecourt of judicature" was
established for "forts", "plantations" and "factories" on the Gold Coast,
by a subsequent Charter (Patent Rolls, 24 Car II, part iii) it was
constituted with "one person learned in civil law and two merchants" but
s : s 203
it was to deal with maritime cases aonly.
1.198 However, it cannot be said that the two early Charters referred

to zbove in any way established the soverseignty of the British Crouwn in

Africa. The island of Lagos was ceded ta the British by the native Chief



in 1861 but even before that we find the "usurpation" of judicial as well
as legislative authority in the celebrated "Fanti Bond" of 1844. The
Chiefs acknowledged in the Bond that "power and jurisdiction™ were being
exercised in places not only within, but also "adjacent to", the forts
and settlements, “"for and on behalf of" the British Crown. In an important
clause, quoted below, the germ of indirect‘rule, we submit, could be
traced:204
. . murder, robberies and other crimes and offences
will be tried and inquired of before the Queen's
judicial officers and the Chiefs of the district

moulding the custom of the country to the general
principles of British law.

[emphasis added]
Until independence everywhere in British Africa the machinery of government
continued to function along two parallel lines with two sets of executive,
legislative and judicial organs, as we shall see.
1.199 It haes been observed that the principle of indirect rule
aimed at using Africans as "agents" as they wers cheaper znd they also
acted as "chock-absorbers" and that both the colonial powers end the
chief's, needed and reinforced each ather.205 It is true that the
hard coré.of fhé boliéy uﬁicﬁ bahe.tb @révail in all territories bore
a single central theme but we cannot agree that it was first drauwn up by
Lord Lugard in the Northern Nigeria Protectorate in sharing power with ths
Emirs who were given Letters Patent, it is stated, to confirm their
position, subject to the British government's right to impose taxation
and control allocation of land.206 However, it is to be noted that the
politiqal authority throughout the whole of Northern Nigeria did not
vest in the Emirs and, as has been stated, there were as many as 500
treaties vhich the Royal Niger Company had made in the "Niger territories"
and which were recognised by three Anglo-German agreements between 1885
and 1898 which secured control of jurisdiction over the entire territory

7

for the British.20 On the other hand, in several parts of Southern

Nigeria police and armed forces were used in "punitive expeditions"
P P



between the years 1900 and 1913 in the process of establishing, expanding
and ccnsolidating the protectorat9208 although some of the Yoruba states
appear to have "surrendered power and authority™ over certain civil and
criminal matters by the "judicial agreements" of 1904-08.209

1.200 The above process illustrates how power, authority and jurisdiction
were acguired in different territories in Africa by divers means.210

Besides, the political culture of the pecople of the different territories
hardly conformed to a single uniform pattern. Hailey, therefore, ricghtly
observes that "flexibility of epplication is the outstanding requirement

in the technique of the native authority policy".z11 Another observer
appears to describe this technigque as "progressive adaptation cof native

institutions to modern conditions."212

Allott has suggested four reasons
fthat impelled the British rulers to retain the customary or traditionzal
legal system - economy, also perhaps, sdministrative expediency, e.g. to
meet the insufficiency (in the rank and cadre) of trained personnel, ready
acceptance of British over-rule, compliance with the agreements and treaties
under which jurisdiction was assumed and the nature of British law, which
was considered too sophisticated for a primitive population.213

1.201 These reasons could equally apply to the system of "indirect
rule” as a whole but it has also been stated by another observer that

the share of European officials in the administration was limited to
"nersuasion"” to allow sufficient "freedom of action" to the native rulers
to preserve the "reality" of their authority emong his people.214 There
could, however, be another possible reason, cr rather a motivating factor.
Could it be that "indirsct rule" was an indirect way to abridge the breach
of legality ? Admittedly, the treaty-making process of acquiring
territorial sovereignty was of doubtful validity as had later been
Judicially nuticed.215 The Chiefs could not give more than what they

possessed and, as we have seen, in most cases the traditional concept of

the Chief's authority was a combination of ritual as well as temporal



powers without any positive aspect of territorial sovereignty. Houwever,

the temporal powers menifested themselves in the judicial and executive
functions combined in the person of the Chief. Uhether or not the

"Indirect rule" attempted to infuse the doctrine of separation of powers

into the remodelled political authority of the Chiefs by dealing separately
and also in separate legislations uwhat may be called their"non-judicial" or
"political"™ status and functions as distinguished from "judicial", the

Chiefs definitely lost their paramcuntcy through this metemorphosis.

Thus, the "“reality" of their new suthority was, in fact, less real than it
seemed to be. On the other hand, by creating "Chiefs" uwhere none existed,

the M"indirect rule" engendsred a Pen-African appeal for the institution.

1.202 Lucy Mair has rightly observed that two opposite trends are
discernible in the policy underlying the system - to improve what was

found end to make all nem.216 In Heiley's words two types of "native
authorities" were created ~ agencies deriving their authority entirely

from statutory enactments for their sppointment and those which, though

s0 appointed, derived esuthcrity from their treaditional s’catus.m’7 Althouch
the observations of both Lucy Mair and Heiley were made in the context of

fast end Central Africa, the general position was hardly much different,

Lucy Meir, however, mzkes a significeant general comment when she says that

the Africezn chiefs traditionelly represented a smeller politicezl unit and

had different functions and, as area and functions both changed, the link with
tredition was snapped.218 According to Hailey, his second type was

ccnceived as "a means of endeavouring to graft our hicher civilisation upon
the soundly-roocted native stock. . . moulding it and establishing it into
lines consistent with modern idezs and higher standards."21g
1.203 After four years of formel assumption of sovereignty in the

Gold Coast with the constitution of the "colony", law for "indirect rule"

wzs enected there in the Native Jurisdiction Ordineznce, No. 8 of 1878
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which envisaged a kind of "dusl rule", as relations between the Akan and
Fanti states znd the government were regulated by agreements. This position
continucd until the Native Administration (Colony) Ordinance (No. 18 of
1927) introduced a larger measure of administrative control.zzg For
Achznti, the Native Authority Crdinance, No. 1 of 1935, was enacted and
similarly, for the Northern Territories, Ordinance No. 2 of 1932 was
separately enacted. The tribes inhabiting these two areas, as we have
seen, had widely divergent types of institutions, with the predominance

of "chiefly" societies in one case and of the "chiefless" in the other.

We zlso noted that the Fanti Bond of 1844 for the first time empouwered the
Britich and the Chiefs to act conjointly in the exercise of "judicial”

and "legislative" powers as the Ashanti Treaty of 1831 merely reccgnized
the position of the British Governor at Cape Coast as a mediator in

case of acts of aggression agezinst Ashanti or the states inter 58.221
1.204 The link with the 1844 "Bond" was maintained in the Native
Jurisdiction Ordimence of 1878, as it purported to deal with "certain
powers and jurisdictions" znd not the functions severally and separately.
Even so, the attempt to split up, and scele down, the traditional
perconality and authority of the Chief was successfully made. The terms,
"cad Chief" and "Chief" were defined; the latter included the former

and also certain named traditional Chiefs. The zpplication of the
Crdinance was however, subject to a proclamation by the Governor made with
the advice of the Executive Council (s.3). This provision was eventually
modified after the legislation was re-enacted as Ordinance No. 5 of
1883;222 the other material provisions remained substantially in the
original form. 1In its deified form, as it stood in 1920, s.3

provided that "powers and jurisdiction" of all "native authorities" (not
defined), shall be exercised according to the provisions of the Ordinance

"and not otherwise". The traditional hierarchy of subordinate Chiefs

was also tempered with by s.4 (cep. 82) uwhich vested in the Governor the



power to subdivide the Head Chief's division and appoint Chiefs for these
units. Both in the original 1878 Ordinance and its 1883 re-enactment
(cap. B82), s.29 vested in the Governor in Council the power to "suspend"
and "dismiss" any Chief uwho shall "appear to him to have abused his pouer
or be unworthy or incapable of exercising the same unjustly or for other

sufficient reasons" subject, of course, to the rule of audi alterem partem.

1.205 The provision just quoted clearly made a mockery of the Chief's
traditional authority in that the ultimate =uthority of the Chief to his
tribe, clen or linsage was now subordinated to a new supreme authority.

This position was further strengthened by the Chiefs Ordinance, No. 4 of
1904,223 and lster buttressed by the 1927 Urdinance,224 which repealed and
replaced both 1883 (czp. B2) and 1904 (cap. 80) Ordinances. The

deposition of any Chief, as also his election and installation made in
accordance with native custom, was subjected to the requirement (in 1883), of
"confirmmztion" by the Governor. 1In 1927 thefa appeared not only new classes
of mative authorities, such as "Paramount Chiefs", "Divisional Chiefs",
"Chiefs" and “"Headmen", but also new institutions, such as "State Councils",
"Provincial Councils" and "Jludicial Committees", which were entrusted

with such matters as the election and deposition, as well as deportation
following deposition, of the new classes of native authorities (ss. 2 to 14).
Deportation could be from the "fommer place of abode to another place

within the state" (s.10). This provision (albeit in a modified form) was
incorporated in the enactments of 1932 and 1935 relating respectively to

the Northern Territories and Ashanti, although the "Native Authority"
envisaged there was of a different form in that it cerried substantially

the seme status in so far as such matters as election, appointment,
installation and deposition was concerned.225

1.206 In Nigeria, Lord lLugerd's policy, it has been observed, first

found expression in the Native Authority Proclamztion No. 2 of 1907 in

the Northern Protectorate and in Proclamation No. 25 of 1901 in the
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Southern Protectorate.226 In the Eastern Provinces the native members
of the "Native Councils" established under the Proclamations were given
"warrants" to exercise authority for the "“conservation of peace™ in their
respective areas for they had no customary or hesreditary status, and came

22 It is also necessary to refer to twe

to be known as "Warrant Chiefs".
other Proclamations of 1901 appertaining to Southesrn Nigeria of which No.
15 did not apply to the Central and Eastern Provinces to which No. 26
exclusively applied. Uhile the former set up "Councils" at different
levels, the latter provided for a "Head of a House". In 1914 the tuwo
Protectorates were amalgamated and Native Authority Ordinance No. 14 of

28 In 1943 the law on the subject in the Protectorate

1816 was enacted.2
and the Coclony was embodied in a single enactment. The central theme of
the lau of Nigeria was the seme as that of the Gold Coast - the pouwer of
appointment (also contemplating plurality of Chiefs) and punishment by

the Chiefs, and also of specifying their functions and scope of authority
came to he vested in the govsrnment, destroying completely the traditional

9 Indeed, in 1943, the "modernisation" was carried a step further

link.22
by enabling the "native authorities" to become "corporate bodies" (s 45). The
seme central theme zlso informed the law enacted in East and Central
Africa.zzo

1.207  UWest Africa, as we know, had a preponderance of "chiefly"

societies and later came to be known as the traditional home of "indirect
rule". But the traditional Chiefs even when in other territcries, wherever
they existed, met the same fate. Their political status was completely
blacked out and they became not only "agents" but virtwlly servants of

the colonial rulers. It is apparent that there was a deliberate attempt to
discard everywhere the traditional structure. The paramountcy of the

Chief was now replaced by a derived authority which was sought to be

supported by such provision as making it an offence to "intrigue" against

his authority, which obviously carried a hollow ring of sanctity for the



office.231 Such provision could not supply the traditional authority
which was completely effaced by tampering in various manners with the
customary method of election and deposition of the imcumbent and

most materially perhaps, by contemplating plurality in the office of the
Chief. Lucy Mair rightly observes that the new Chief became a symbol

of alien rule to some subjects;232 another observer peints out that the
Chief was driven out of politics with the advent of independence.233

Both however overlock the fact that the ritual functions of the office

of the traditionzl Chief possibly retained for the office a great measure
of respect and appeal, as reflected in the Independence Constitution of
Ghana as well as in the position in Central Africa.z34 It may also be
interesting to note that in the few cases that came before the courts during
the colonial era, the judiciary sdopted a cautious apprcach in matters
concerning "election" and "deposition" of the Chiefs considering possibly

the political aspect of the matter.235

1.208 Under "indirect rule™ the "New Chiefs® (the Native Authorities)
were entrusted with "non-judicial" functions which were generally similar
in all cases everyuwhere, namely executive and legislative. It was only

in detail and emphasis that the provisions differed. It appears that the
legislative function was developed gradually end found prominence where

the "native authority" was contemplated in a plural form. Emphasis all
along, from the beginning, in all these enactments, was on the necessity of
maintaining "law and order"™ in the community. The political status of the
Chief having been reduced, as we have seen, his execut%va functions also_took
the form of an agency for law enforcement. The phraseology is also common
in almost all enactments. He was required to "interpose" to prevent crime
and arrest offenders, Similarly, he could "issue orders" for the purpose,
inter alia, of prohibiting any conduct which might cause a riot or breach

of the peace. 1In the early enactments of Gold Coast and Nigeria, he was
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even described as "the conservator of peace"236 and, of course, in all
cases and at all times disobedience of his "lawful" orders was made an
offence. If he failed to act in eny situation he could be ordered to do
so by the appropriate official of the general administration, who could
even act himself.

1.209 The legislative power in Nigeria in the beginning appears to
have been vested in the "Native Councils" as in Southern Nigeria it was
provided in s.2 of The Native House Rule Ordinence that sny "regulation"
passed by the Council under the provision of the Native Courts Ordineance,
with the consent of the Governor, was to be considered as "Native Law and
custom”. In the Gold Coast, s.5 of the Native Jurisdiction Ordinance

1883 provided that the Head Chief cof a Division, with the concurrence of the
Chiefs, captains, headmen and others who wera councillors of his stool,
according to native custom, could make "byelaws consistent with the lauws
of the Colony" for "promoting the peace, good order and welfare of the
people of his division". The byelzws required spproval znd were subject
to disallowance. In the 1927 Ordinance the "Paramount Chief!" replaced

the Head Chief but there was another significant provision in s.130

which empowered the "State Council" to record its opinion on "any subject"
of customary law. If the Governor in Council was satisfied that it was
agreesble to the majority of other native functionaries, it could be
"nroclaimed" as the law on the subject. In the consolidated Nigerian
Ordinance of 1943 the scheme followed was almost similar: s.25 dealt with
pouwer to make 'rules' and s.30 with the 'declaration and modification of
native law and custom®.

1.210 However, as has been observed, "legislation was not a primary
issue™ in the traditional African saciety.z37 The innovation, we submit,
was motivated by a twin objective. 1In the first place the power to make
'rules!' and 'byelaus' was not truly a legislative power but an 'incidental
power! that was given usually to a body corporats as a mezsure of administrat-

ive convenience to enable it to carry out its function more effectively
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and ordsrly. The other powsr wss incdeed of z radicel nature which zimed
at using law &s a means of social chance as was suggested by the condition
attached to it, nemely, such "declared" law wes not to be "repugnent

to justice, equity and good conscience" or incompetible to the enacted
law. Obviously, the aim was to mould the native law according to British
notiaons of justice, as wss sxpressed in 1844 in the Fanti Bond.

1.211 Ue have already seen that in most traditionel African societies
Chieftainship, where it existed, carried with it also judicial pouwer, as
in only a few societies wes there a separate institution of a juciciary,
for the obvious reeson, as already incicated, thet theres was emphasis on
discussion, compromise and cettlement, due =2gzin to the importance
attached to social norms rather than legal ncmms, in all sccieties
generally. The British rulers, on the other hand, made specific

provision for dispensing "nstive justice", as He&ley prefers to call the
system. In Kenya, the Chiefs wecre not associated with a "Tribunal and
members of the "Tribunal" were chosen for their personal cqualifications
who, although required to administer customary law primarily, also
administered the statutory law of a wide range.238 However, it was nct a
case of altering the traditionzl structure, as "chiefless" societies
predominated in Kenya but what was significant was that Art.52 of the

East Africa Order in Council 1897 empouwered the Governor to make "Queens
Requlations”" by which he could not only meke rules for the administratien
of justice in "native courts" but also "alter or modify" the operaticn of
any native law or custom "in the interest of humanity or justice". Later,
Ordinance No. 29 of 1930 provided that "Native Tribunals" should be
constituted "in accordance with native law and custom" and, as has been
stated, it wes towards the end of the colonial period that a gradual
policy of integration of the dual court system ceme to be adopted.239

1.212 In Uganda, as we have seen, a hierarchy of courts with "appointed”
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personnel existed in the “kingdoms". This tradition appears to have been
gontinued.zao Native courts were first constituted with only the "official
Chiefs" but later re-organ#ised with half "officials" and half "commoners"
with the "Chiefs" as Presidents.241 In Tanganyika also, it has been
observed, ne innovation was introduced by Ordinance No. 5 of 1929 as it
did not prescribe the constitution of the courts but by "warrants" the
native authorities were appointed as native courts. If any "Chief"

was the native authority in any case he presided over the "Bench" which
was constituted according to native custom.242 The same pattern was

43 In Ngrthern Rhodesia alsc Benches wers

followed in Nyasaland.2
constituted according to native custom and the "Chiefs" held courts with
the help of two assessors who were cselected by him; in Barotseland ruled

by the Lozi the hierarchy of the traditicnal courts such as the Paramount's
court and the District court appears to have continued withcout any material
change.zaa

1.213 In Yest Africa, in the Native Jurisdiction Ordinance 1883

iteelf provision was madeéﬁ Part III,'ss.1U-2§)for "Native Tribunals"
which had, as in every other case, a plural membership with the Head

Chief and also the Chief of any subdivision or village and their respective
councillors forming tribunals to try breaches of byelaws and "to exercise
civil and criminal jurisdiction". The criminal jurisdiction was to include
the power of punishing offenders by fine or by personal detention or

"other native punishment not repugnant with natural justice or with the
principle of the law" (s.13). 1Its successor, the 1927 Ordinance, enlarged
the pomers of the Native Tribunals and also provided for a Native Court of
Appeal. The Native Courts Ordinance, No. 2 of 1935, made for Ashanti,

also provided for plural membership with the Ashantehene or a Head

Chief or a Chief, or any other person or persons or a combination thereof,

and in addition enabled the District Commissioner to sit in the court as an

"adviser" (s.4). The Tribunal could administer such customary law as
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was "not repugnant to natural justice or morality or inconsistent with
any provision of any other Ordinance" (s.B), hereinafter referred to as
the "Ashanti formula".

1.214 In Nigeria a different process was followed and a separate
statute, The Native Courts Ordinance, No. 8 of 1914 was enacted which

was replaced later by Courts Ordinance No. 44 of 1933. 1In the Northern
Provinces an "alkali" with or without assessors constituted the native
court; elsewhere (including the Colony) the court was composed of either
a Head Chief or a Chief or any other person, including a non-native, or a
combination of them, with or without assessors (s.4). Courts were graded
as "A" to "D" according to pouwer conferred on them and Grade "A" court
was given "full judicial powsr". Provision was made for a "Final Native
Court of Appeal" (ss. 29 and 30) and in certain ceses sppeals from its
decision could also lie to the Supreme Court and from there to the UWest
Africen Court of Appeal (ss. 32, 34). The appellate courts also were
provided with Assessors (s5.39). Legal representation at the original
stage was expressly barred (s.24) and the practice and procedure of the
court was, subject to rules made under the Ordinance, regulated by native
law and custom (s.14). The Ashanti formula (supra) in respect of
customary law was reproduced and, in addition, the imposition of
punishment "repugnant to nétural justice and humanity" and specifically
mutilation and torture was expressly forbidden (s.10).

1.215 It is not possible to suggest the motivation behind the policy
of providing everyuhere courts with a plural forum under "indirect rule".
No doubt, in the traditional societies, in many areas, "judicial power"
was vested in the "council of elders", but even in areas where central
authority was pronounced and the judiciary was institutionalised, the
emphasis was, as we have seen, on discussion and compromise, and a plural

membership was perhaps best suited for such purpose. The members of the



"Wgtive Tribunals" could not possibly be legally trained in adequate measure
and a decision by discussion among them could apparently obviate

arbitrary decision making. However, the more important contribution of

the Native Tribunals was possibly reflected in incidental uqification of
the substantive as well as procedural provisions of the traditional legal
system. Needless to say, such unification which was carried out in
accordance with the "Ashanti formula™ could cbviocusly ensure that the
deleterious provisions of the traditional legal system respecting sanctions
(in many cases harsh, inhumane and arbitrary) and also enforcement
procedure were filtersd ocut. In other words, personal liberty in the
social context received better protection under "indirect rule" through
the adninistration of justice by the "Native Tribunals".

1.216 On the other hand, it can be said that in the political context
personal liberty was evidently better protected under the traditional
social, political and legal systems. As we have seen, there uwere

effective checks against abuse of authority by the Chiefs under the
traditional cystems: "African decpotism" was a myth. Under colonial rule,
the new attitude was broj9cted into the stance of "legality" and

"legalism" adopted by ths new rulers. The "colonial constitutionalism",

as we chall see, was, in fact, an entithesis oF."constitutiDnalism";

the colonial laws themselves authorised arbitrary exscutive actions.
Indeed, the colonial rule could claim legitimacy only by resorting to
"legalism" and "legality" as the concept of government by consent was the
antithesis of colonialism and the international system had not attained
sufficient strength to contain colonialism. However, the indirect rule
incidentally made a uholesome and strong impact on "tribaliem" as

colonial rule itself broke down tribal boundaries to pave the way for the

creation of independent nation-states.




(D) The aims and attitudes of modern African political leaders

1.217 Chana was the first state of Commonwealth Africa to attain
independence, in 1957. Its leader, Kwame Nkrumah, spelled out succinctly
the attitudes of the emerging nations in the following terms:24
. . the philosophy of the African revolution. . . is

defined by three political components of our liberation

movement - namelys: Nationalism, Panafricenism and

Socialism.
Martin Minogue, who gquotes Nkrumah, observes that, "the labels selected by
Nkrumeh remeain the most convenient catch-phrases to summarise the
dominant strands in Africaen ideology". He proceeds to add that the
Uestern philosophy was turned to good effect by the African leaders
"against embarrassed imperial governments which had customarily pretended
not to notice the blatant contradictions between their own explicitly
democratic values and the coleonial autncracies."246 As we have already
seen, in India also, the leaders had adopted the same stance many decades
earlier.247
1.218 The Africen leader strives hard to retain popular zppeal for
the call to nationzal unity which had served him well in the struggle
for independence. And as Minogue cbserves, national unity is seen as the
guarantee of independence and political competition as subversive.
Minogue rightly points out that this fact was central to the new African
ideology and to its belief in the need to restructure the emergent
political system: "Political organisation henceforth is to centre on
a single political party which will act to reflect the popular will."248
It was perhaps not difficult for the African leader to preach this
doctrine as parliamentary democracy, even in its barest form, had a
fragile existence in “ommonwealth Africa,249 unlike India.250 Although
the "indirect rule" in Africa was en attempt at modernisation of the

traditional political system it was not meant to provide a training base

for self-government. However, the erosion of traditional values caused by
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the experiment possibly helped the African leader to promote the Africen
251

brand of socialism which was described as "reconstructed traditionalism".
It made the compromise between old, traditional values and modern values
readily acceptable to the populace.
1.219 Indeed the traditional "tribalism" was turned to good effect
by Nkrumsh in the new creed of Pan-Africanism. The idea was not nesw but
Nkrumah beceme its most vocal exponent to use it not only as an instrument
to hasten decolonisation but also to promote the economic salvation of
Africans. He spoke of "common functional organs" to promote the idea of a
Common Market for Africa.252 In Nkrumah's view there was no difference
between what he called "economic imperialism" and "political imperialism"
and that it was necessary to create a "nion of African States" to ensure
what he called "mutual security and prosperity of our people".253 In
another context, Nkrumah maintained that Ghana society was "by its ouwn
form and tradition fundamentally democratic in character."zsa
1.220 However, it is to President Nyerere of Tanzania that we have to
look for the most lucid exposition of the African brand of socialism which
found most voceal expression in his concept of ujamaa (familyhood) and the
"Arusha Declaration". The following quotation projects in bold relief
what may perhaps be considered as the central theme of his doctrine:2

It is particularly important that we should now understand

the connection between freedom, development, and discipline,

because our national policy of creesting socialist villages

throuchout the rural areas depends upon it. For we have

known for a long time that development had to go on in

the rural areas, and that this required co-operative

activities by the people. . .
and

The Ujamma village is a new conception, based on the post-

Arusha Declaration understanding that we have to develop

its people, not things, and that people can only develop

themeelves., . . Ujamma villeges are intended to be

socialist organizations created by the people, and
aooverned by those who live and work in them. . .
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Indeed, the picture which Nyerere paints is similar in many respects with
the one that Mahatma Gandhi had painted in the penchayst system of

government that he envissged for fres Indie, besed on the traditional

concept of village assemblies.256

1.221 The concept of "humanism'" of President Kaunda of Zambia was also

rocted in the "legacy of Africen tradition" which, zccording to him,

recognised a "Man-centred" society.257 However, he Dbservad:25B

. . . care must be taken that we do not over-stress or
over-emghesize the importance of preserving our past
society at the sxpense of mzterial development of ocur
people. . . the crucisl point [is to] preserve what is
good in our tradition, and at the same time allow our-
selves to benefit from the science &nd the technology of
our friends from both the test and the Eazst. . .

1.222 The follouwing extract from an official publicetion of the Kenya

: . X 259
Government is also relevant to our present discussion:

The sycstem adopted in Kenya is African Socialism but the
characteristics of the system and the economic mechznism

it implies have never been spelled out fully in an agreed
form. . . two African traditions which form an essential
basis for African socialism [are] - politicel democracy and
mutual social responsibility. . . Africezn socialiem differs
politicezlly from communism because it prevents the exercicse
of disproportionate political influence by economic pouwer
groups. . . Mutual social responsibility is an extension

of the African family spirit to the nation as a whole. .

1.223 Houwever, as Basil Davidson points out, in Africa today, "public
opinion could not be ignored, and public opinion wanted progress."260
Thus, notuithstanding their dogmas and precepts the leaders are bound to
adopt a flexible approach in 2ll matters tendino to be more pragmatic
then dogmatic. Indeed, there was a time when the "problem of power" was
one of the dominant trends of the framework within which public opinion
operated but as Davidson observes, these trends have been negated by

events.261
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I1I. The New World Order: Industrialised Societies end the Internetional

System

(1) First phase: Dogmas and events

1.224 The spirit of scientific inguiry uhich marked the birth of the
Industrial Revolution in Englend in the late eighteenth century, followed
by what has been called the Technological Revolution, progressively
permeated the different spherses of human knowledge and understanding
over the decades to establish a neﬁ world order, under which we notice
not only a proliferation of social and political concepts but also a
harmonious co-existence of conflicting values and views, both old 2nd neuw,
With the grouth of industrialised societies, the value of internationel
co-operation has been accepted with increasing rapidity during the last

. few decades since the termination of the First World War, marking the
beginning of the second phase of the development of the new world order.
The fact that the world today stands divided into various "blocks"
makes it all the more necessary to intensify the process of co-operation
which finds expression in international standard-setting in different
fields of human activity, at different levels and through different
agencies. How the value of the(human)"person™ is determined under the
new international norms and through the various international agencies
has to be considered at some length but first it is necessary to deal
with the first phese of the development of the new order, in order to
understand its theoretical base, which can be conveniently stated in
terms of the important dogmas and events of the corresponding period.

1.225 . 1In 1778 appeared Adam Smith's famous work, Wealth of Nations,

which laid securely and firmly the foundations of the laissez-faire

economy into which Smith had imported "en optimistic version of Natural
Law", but the moral principles which informed his views were, as has
been observed, gradually abandoned by the subsequent exponents of the

1
theory. However, the temper of the new order was reflected more clearly



in the German philosopher Hegel's Fundamentals of the Philosophy of Right,

published in 1821, in which he tried to hold a "precarious balance between
rationalism and authoritarianism"2 thereby propounding what has been
called "dynamic,constitutionalism".3 It has also been observed that Marx
took from Hegel the idea that the prime motive force of the historical
process is human lebour or the practical activity of men in society.

In 1845 Engels published his Conditions of the Working Class in England

in 1844, anticipating in form the descriptive passages of the first
5
volume of Das Kapital of Marx, published in 1867. The Marx-Engels
theory of Communism had, of course, found expocsition earlier in ths
Manifesto, published in 1848, under their joint authorship, for the
German members of the Communist League in London, but their "cult"
acquired prestige only throush the Russian Revolution of 1917.6
1.226 The Menifesto opens with the stzstement - ™A spectre is haunting
Europe, the spectre of Communism", and proceeds to add that "the history
of all previous society is the history of class struggle." Continuing
further it states that, "Cepitalism breeds its own destruction™ and that,
"The values which will be destroyed by a revolution which abolishes private
property in the means of production will merely be the values of
bourgeois 1ife."7 The core of the Marxist theory has been stated in
these terms:B
(1) Utilitarien slogen blurs the conflict between classes,
which is such that to rezslise the interest of one class
is to frustrate those of another.
(2) Capitalism having progressed to the point at which the
workers are concentrated in action, they become
orgenised as a result of their experience of
industrial life, having learnt the inadequacy of
bourgeois liberal parliementary democracy for remedying
their conditions.
(3) No political theory can be understood out of its
context in the struggle between classes - appeals to
principles of morality or justice are useless as they

will embody principles to express the interests of
the ruling class.
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The Manifesto, it is said, "attacked all concepts of the rule of Law and
self-government developed in answer to the central and perennial problem
of politics, the control of pouer."g
1.227 On the other hand Mill asserted that it was not the laws but the
traditions, customs and conventions of society that made men less free to
speek and act, starting from the assumption that the judiciary had estab-
lished its independence from both executive and legislature and that nobody
could be tried or condemned for "reasons of state". He agreed that self-
government was a pre-requisits of freedom but at the same time he observed

10

that the real problem of freedom began once self-government was established.

In Utiliterianism (1863), he modified Bentham's ideas about "utility" to

include in it the pleasures of the imagination and gratification nf the
highsr emotions.
1.228 In 1789, Benthan had dsefined "utility" to mean

that property in any object whereby it tends to produce

pleasurs, good or happiness, or to prevent the happening

of mischief, pain, evil or unhappiness to the party uwhose

interest is considered.
According to Bentham, mankind was governed by two "sovereign notions" -
pain and pleasure - and he obssrved that the object of all legislation
must be to ensure "the greatest happiness of the greatest number". Since
all punishment involved pain and was therefore evil, it ought to be ussed
therefore "to excluds some greater evil".11 Bentham is knouwn more for his
preaccupation with the codification of law, and also as a critic of law and

of judiciel and political institutions, rather than as a philasopher. In

Anarchical Fallacies he discarded the theory of Natural Law and called

natural rights "nonsense", Professor de Smith has cited his statement as an
authority for the proposition that the "Anglo-Saxon attitude towards a

comprehensive Bill of Rights has been uniformly negative."12 Indeed, Dicey,
a Benthamite like Mill, had stressed the paramou&t role of "ordinary law" in
1885.13 But, as has been pointed out, he was careful enough to take note of

the fact that what was true of the democratic system of England, need not be

necessarily true of another democratic system, for democracy varied
"according to the
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national temperament of each State".14 It is true that Dicey's
contemporary "Lawyers" like Maine and Stephen did not share his views and
expressed distrust of democracy but, as has been observed, "the habit of
mind induced by service in India", in the cases of both Maine and Stephen,
has to be tzken into account.15

1.229 However, it is to be noted that the international sccialism
preached by Marx and Engels did not strike deeper roots in England, where
"the Fabians threw aside ths older theory of value as based entirely on
lsbour, and the older policy of class-war, for a theory of marginal values
based on utility, and a policy of the gradual socialization of rent," just
as "Benthan threw aside the old conception of natural rights for that of

utility".16 The English socialism took on new bearings in 1914 in

The Great Society of Graheam Wallas who, along with George Bernard Shaw

and others, had brought out the Fsbien Essays in 1889. It hes been

obeerved that Greham Wallas sought to recencile "Febianism with

Occupetionalism in much the sane way, though with more clarity and logic,

as the British Socialist Party in 1912 attempted to reconcile Marxism

1

with Trade Unionism." 7 The open approach of British socialism was

expressed more vocally two decades later (in 1931) by Harold Laski, in

writing"The Dangers of Obedience", in which he observed as follcws:18
For to suppress individuality is to diminish it; and the
outcome of contimuous dimunition is the slave-mind., States
have perished in history not because they could not conceive
great ends, but because their passion for uniformity has
deprived them of the instruments necessary to carry ocut
those ends. High purposes in any community require citizens
high-minded enough to sppreciates them; and men who have been
modelled to a pattern are incapable of intellectual stature.
Men whose minds have been put in fetters cennot exert that
energy of the soul which is the motive power of great
achievement.

1.230 Having taken note so far of the few important dogmas that

geined currency under the new Order, we may now briefly recount the

important contemporary events as the obviocus correlation between the two

cannot be ignored. The State and society are bound to react to important
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gevents, and the new values and new views in turn create new events. It
cannot be gainsaid that the ideas of democracy end self-government acguired
new meanings and contents in England after the American War of Independence.
We have seen how the Utilitarians responded to the new idsas of democracy
end how Mill spoke of self-government. Public opinion was bound to be
influenced by the contempcrary political thought and in turn to influence
state policy, but it has been rightly observed that the British colonial
policy has not been consistent and that it "has not run shead of colonial

n9 The Indian Sepoy

nationalism, but has been a response to its demands.
Mutiny of 1857 resulted in a change in the form of the Indian colonial
administration, with the enactment by the British Parliament of the
Government of India Act in 1858.2D Parlizment also granted
"Constitutions" to the self-governing colonies of Canada and Australia in
1867 and 1900 respectively; the Colonial Laws Validity Act enacted in 1865
was in fact a response to the problem of an Australian colony. In 1907
New Zealznd was also grented a "Constitution". While this process was
going on and the concept of the Commonuwealth was taking shape, the British
surprisingly joined the "scramble for Africa", menifested in the first
International Conference held in Berlin in 1884—85.21

1.231 But there were more important international events that
preceded the Conference. In 1814, "The Treaty of Paris" provided for

the universal prohibition of the slave-trade. In 1856 the Crimean War
begen and in 1861 the Americen Civil War. These events brought an
immediate response from the international community in the form of the
Geneva Conventions of War in 1864, which was the first international
treaty to provide for the sick and wounded prisoners of war being given
humznitarian treatment. 1In 1874 there was an International Conference in
Brussels which dealt specifically with the legal status of insurgents.

Later, the Hague Conventions of 1899 and 1907 dealt with the Laws of War

in greater detail. Possibly the founding, first of the League of Nations
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in 1920 and then of the Unitsd Naztiens in 1945 encouraged further
development of the law in this field which found expression in the

Geneva Conventions of 192%, 1829 and 1945.

1.232 It is true that the "international socialism" of Marx gained

» permanent foothold in PRussia in 1917 with the fall of the Czarist regime
there, but it was only after the end of the First World WUer that the idea
of 2 broad-besed international co-operation on a larger scezle ceptured
the imagination of the world, which saw the Leegue of Nations being
founded in 1920 with headguarters et Geneva and The Permanent Court of
International Justice at The Hegue. It is to be noted thet, zslthough
Fmerica never joined the Leanue, it was President lilscn who first mooted
the idea in 1918, stressing the need for "affording mutual guarantees of
political indepencence and territorizl integrity to great end small
nations alike."zz

(2) Seccnd Pheses  International stencard-setting in the field

of humen riaohts

(A) The Role of the Lescue of Netions

1.233 Although the League of Nations was formally dissolved in 1946,
Russia had joined it as late as 1934 only to be expelled a few years
later, in 1939. O0On the other hand, Germany and fourtecen other States

had withdrawun from it before the Second lUorld Wear began. As we have seen,
the international efforts in the field of human rights have been confined,
until the formation of the Leaguc, to one aspect only, namely, violations
resulting from armed conflicts, insofar as the right to personal liberty
was concerned., This position remained unchanged during the era of the
League except possibly in one respect. Earlier, in various bilateral

and multi-latersl treaties negotiated as early as 1555, human rights
problems were dealt with mainly in terms of the richts of religious
mjnoritiea.23 This aspect was broadened in Art. 22 of the Covenant of the

League, under which certain "advanced nations" became "mandatories on
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behelf of the League". They were entrusted with "a sacred trust of
civilisation" in governing "people not yet able to stand by themselves
under the strenuous conditions of the modern world". A Commission wsas

set up to monitor the process and to submit amnual reports on the "well-
being and development" of the dependent ﬁeople. €1.(5) of the article
guaranteed "freedom of conscience and religion™ and prohibited trafficking
in slaves, arms and liquor, It is pertinent to note that Britain became

a mancatory in respect of Palestine and Tanganyika, among other
dependencies.

1.234 The founding of the League of Nations did not, in view of the
limited scope of Art. 22, contribute to international standard-setting

in the field of human rights, although it might have resulted in, as has
been sugcested, "Internationalisation of the colonial problem", of which
the "security aspect" might have been the prime mover in that it might have
brought about a rezlisstion of the fact that colonizl rule created
inter-state rivalry leading to armed conflict in mezny cases.z4 Indeed,
Britain was a major colonial power which had neither a written
Constitution nor any sympathy for a written Bill of Rights, whether at a
nationel or international level. The Constitutions it granted to its self-
governing colonies like Canada, Australia and New Zealand did not contain
any Bills of Rights. The colonial interests of France possibly swemped
its wider humanitarian sympathies. Although President Wilson had pleaded
for the right of self-determination of peoples in 1918 in his "Fourteen
Points", he could not persuade the American Senate to ratify the
Convention to join the League.25 Although Soviet Russia had had no
colonial problem it adopted a Constitution in 1936 without a Bill of
Rights, to conform with the orthodox Marxian doctrine under which a man

is considered as a '"specis being" and a man is discouraged to think of
himself "in bourgeois terms as an individual with separate inalienable

26

rights". The founding of the United Nations and international standard-
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setting under its eegis, however, influenced the Russian leaders to depart
from the orthodox doctrine in 1965 by amending the Constitution to
incorporate therein a Bill of Rights (albeit non-justiciable) in, among
others, Art. 125 which "guaranteed","in order to strengthen the sccialist
system", freedom of speech, of the press, of assembly and of processions
and demonstrations. Art. 127 "guaranteed inviolability of the person”

to the citizen.

(B) The Role of the United Nations

1.235 The new bearings in the internatiocnal system uwere evident sven
before the actual founding of the United Nations. For this one may look to
Precident Roosevelt'!s declaration of "Four Freedoms" of January 1941
and also to the "Atlantic Charter" cof the same year and to the "Moscouw
Declaration"™ of 1943. lhen the United Nations Charter was signed in 1945,
of the twelve Afro-Asian "original members" (out of a total of 51), only
India (albeit a dependency then) belonged to the New Commonuwealth but the
Afro-Asian membership rose rapidly to 22 in 1960 and 41 in 1970, out of a
total of 127. During this period, as Chief Adebo, the Under Secretary-
General of the United Nations observed, this handful of members "made it
their business to see to it that their brethren who were still under the
colonial yoke attained their freedom and independence as soon as possible
end, in the meanwhile, that they were treated with decency and fairness
by their colonial masters."27
1.236 In the preamble of the Charter it is stated that the object of
the United Nations is, inter alia,

to reaffimm faith in the fundamental human rights,

in the dignity and worth of human persons, in the

equal rights of men and women and of nations large

and small.
Thus it committed itself to the task of stendard-setting in the field of

hiuman rights, but notice has also to be taken of some of the other provisions

of the Charter. Art. 1(2) indicates one of the "Purposes of the United
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Nations" as being "to develop friendly relations smong nations based on
recpect for the people to equal rights and self-determination of peoples".
Art. 2(7) provides that the United Nations shall not "intervene in matters
which are essentially within the domestic jurisdiction of any State".
1.237 Chapter X1 contained "Declerations regarding non-self governing
territories", which ths Afro-Asian bloc used with great determination to
curtail the scope of Art. 2(7).28 Art. 73 in this Chapter, adopted some,
though not all, of the concepts of Art. 22 of the Convention of the League
of Nations. It also spezks of "sacred trust" and the "well being" of ﬁhe
inhabitants of non-self governing territories and requires the "members of
the United Nations which have or assume responsibilities for the
administration" of these territories to do such thinge as cnsure_"their
political, economic, ssccial, and educational advancement, their just
trestmont ond their protection agzinst ebuses" and, in developing self-
government, "tzke due account of the political aspirations of the peopla'.
Chapter XII provides for tha "International Trusteeship System" which
replaces the "Mandate" system of the League of Nations. Art. 76 in this
Chapter indicates the "basic objectives of the trusteeship system, such as
"to encourage respect for humen rights and for fundamental freedoms for
all" and "recognition of the interdependence of the peoples of the worlde”
1.238 Chapters IX and X are concerned with "International Economic and
Social Co-operation" and contain important provisions on human rights
(Arts. 55, 60, 62 and 68). Art. 55 deserves special notice in that it
reiterates "respect for the principle of equal rights and self-
determination of peoples" and that the United Nations shall "promote

universal respect for, and observence of, human rights and fundamental

freedoms for all", but it is to be noted that the underlined expressions
are not defined. Art. 62 empowers the Council to prepare and submit
appropriate "draft conventions" to the General Assembly and also "to make

racommendations for the purpose of .promoting respect for, and observance of



human rights and fundamental freedoms for =11". Art. 68 specifically
empowers the Council to set up "Commissions" for such purpose.

1.238 It is to be noted that the non-aligned nations prefer an
approach of "effective interpretation" of the Charter, uwhich is to be
inspired by its general philosophy and underlying basis and to be directed
towards the fulfilment of its fundemental purposes and stated objectives.
This has replaced the fragmentary and merely prohibitive rule of
international law by an integrated system of more positive standards.29
Indeed, Fawcett points out that Art.2(7) has not afforded the protection
that the drafters contemplated.30 He observes that "it has come to be
accepted that uhere the political right of self-determinaticn of s people
is in issue or where there is at least a systematic denial of human rights,
the United Nations does not regard Art. 2(7) as a barrier."31 There is no
doubt that not cnly the Afro-Asian group has brought a new emphasis to beer
upon the interpretation of the Charter, as both Tuwitchett and Goodwin
observe, but that there is also much truth in Twitchett's contention that
the international drama is now being played out in a new setting, which
the founding fathers could not have anticipated.32 There is also the
pressure from the Communist group, besides the pressure of rapid
developments that are taking place in today's world as a result of
"technological revolution"™ and "“conquest of space", with a lurking danger
of destruction and pollution of natural environment. Twitchett is right
in asserting that intsrnational aspects of human rights and racial
guestions have assumed "a new, more potent guise".33 Godwin is perhaps
more candid when he says that the pressure from the Afro-Asian group is
directed towards declaring "the interpretation of human rights almost
exclusively in terms of the right to national self‘-determination."34 On

the other hend, Professor fFelix Ermacora prefers to take an orthodox view

of Art.22(7) by referring to its precursar, Art.15(8) of the Covenant of

the League of Nations, despite the fact that the two "domestic jurisdiction"
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clauses are differently worded. According to Ermacora both the League

and the United Nations have characters similar to that of a Munion" in a
confederastion and they both have "limited competence".35 However, even
Ermacora concedes a “concurrent jurisdiction" in matters of "gross violation"
and "consistent patterns of violations" of human rights, especially in
respect of protection against discrimination and of the right to self-
determination.36

1.240 It is to be noted that discussions had tasken place in the very
first session of the General Assembly in 1946 on a "Declaration on the
Rights and Duties of States".37 In the draft it was proposed that the
declaration should deal, inter alia, with limitations of the rights of the
stata, discharge of international obligations, and the national and
international scope of the law of nations, but the Secretary-General
observed that it was not a purely juridical guestion and that it was
necessary to tzke into account "warying geograghical and political
conditions and to synthesize them to represent the united juridical

38 It was resolved that the views of not

thinking of the whole world."
only the member states but also of national and international bodies
concerned with international lew be invited, and that further studies be
conducted into the matter by the International Law Commission.39
Unfortunately, the leatter decided in 1949 that the definition of
"domestic jurisdiction™ was not a topic suitable for codification. Some
members expressed the view that while the Covenant of the Leaque
empouered the "Council” to do so, the United Nations Charter, on the

other hand, left it to the member states to define the jurisdiction.['D

1.241 However, in a United Nations seminar in Dar-es-Salaeam (Tanzania)
in 1973 the subject again ceme up for discussion. The seminar was
discussing ways and means for promoting human rights with special attention

4
to the problems and needs of Africa. 1 There uwere views expressed to

the offect that the principles of human rights might in some cases be "put
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aside temporarily" until the majority of the African people had been
educated and their conditions of living improved. It was also said that
it was useless to discuss human rights except in the context of
territorisl integrity of a stete; that the "primary aim" of any
government was to promote the happiness of the people of the country end
that civil and political rights were useful only if they contributed to
the atteinment of this goal.42 The views apparently confirm the position,
as has been cbserved, that "Many Afro-fAsian stetes view internztional law
as a group of legal norms devised by their former colonial masters to
maintain and protect the status quo".43 Similarly, the Ezst Europesn
netions, led by Russia, were also expected to thwart sny attempt to
encroach on "domesstic jurisdiction" as they were apt to consider

international lsw e&s reflecting the values of the cepitalist econemic

systam.aa
(b) The Universal Declsrstion on Humzn_Richts
1.242 The Daclarstion was adopted unanimously by the Generzl Assembly

of the United MNetione, in December 1948, althoucgh eight countries abstained,
including Russia and five other East Curopean countries as well ss South
Africa and Saudi Arabia.45 Professor J.E.S. Fawcett prefers to regard
the document as "interpreting and defining" the relevant humen rights
orovisinns of the Charter.a6 Professor L.B. Sohn, howsver, accords it a
very high status and observes that it has become "a part of the
constitutional law of the world community; and, together with the Charter
of the United Nations, it has achieved the character of a world lau
superior to all other international instruments =nd to domestic laws“.47
The two views reflect the difference, respectively, in the British and
American approach to the character of international instruments arising
from the difference in the constitutionzl position in the two states.

There is apparently another reason for the difference in approach in that
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