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ABSTRACT

T h is  t h e s i s  r e l a t e s  to  th e  c u s to m a ry  law  o f  p r o p e r t y  among 

t h e  Nyimang o f  t h e  Nuba M oun ta in s  i n  t h e  Sudan. B e s id e s  o t h e r  

fo rm s o f  p r o p e r t y  d e a l t  w i t h  h e r e ,  th e  m a jo r  e m p h a s is  o f  t h e  

i n v e s t i g a t i o n  i s  l a i d  on l a n d  a s  p r o p e r t y .  The r e s e a r c h  i s  a l s o  

o r i e n t e d  t o  i n v e s t i g a t i n g  r u l e s  g o v e rn in g  p r o p e r t y  r e l a t i o n s  i n  th e  

t r a d i t i o n a l  s e c t o r  and c h a n g es  i n  a t t i t u d e  and p r a c t i c e  due to  modern 

s o c i o - p o l i t i c a l  and econom ic  d e v e lo p m en ts  i n  t h e  Nyimang a r e a .  I t  

f u r t h e r  i n v o lv e s  t h e  i n v e s t i g a t i o n  o f  t h e  t r a d i t i o n a l  p r o c e s s  o f  

d i s p u t e  s e t t l e m e n t  and  how c u s to m a ry  r u l e s  o p e r a t e  a l o n g s i d e  o r  

w i t h i n  th e  g e n e r a l  n a t i o n a l  l e g a l  f ram ew ork .

C h a p te r  I  i s  a  g e n e r a l  d e s c r i p t i o n  o f  th e  p e o p l e f s h i s t o r y  and 

s o c i a l  and p o l i t i c a l  i n s t i t u t i o n s .  C h a p te r  I I  d e a l s  w i t h  t h e  c o n c e p t ,  

c l a s s i f i c a t i o n  and  t h e  e f f e c t  o f  p r o p e r t y  r e l a t i o n s  i n  t h e  Nyimang 

s o c i e t y .

C h a p te r s  I I I  and IV a r e  a b o u t  p r o p e r t y  and d o m e s t ic  r e l a t i o n s .

T here  t h e  n a t u r e  o f  t h e  Nyimang f a m i l y ,  th e  c o n c e p t  o f  i l l e g i t i m a c y ,  

t h e  p o s i t i o n  o f  t h e  Nyimang f a t h e r  and  h i s  r o l e  i n  t h e  management o f  

t h e  Nyimang ty p e  o f  f a m i ly  p r o p e r t y  a r e  d i s c u s s e d ' .

I n  C h a p te r s  V, VI and V II  t h e  n a t u r e  o f  t h e  r i g h t s  and  i n t e r e s t s  

i n  l a n d  i s  i n v e s t i g a t e d .  I t  i s  shown t h e r e  t h a t ,  a s  a  r u l e ,  t i t l e

t o  l a n d  among th e  Nyimang i s  h e l d  i n d i v i d u a l l y .

D i s p o s i t i o n  and a c q u i s i t i o n  o f  r i g h t s  and i n t e r e s t s  i n  p r o p e r t y  

by way o f  g i f t ,  s a l e ,  p l e d g e  and g r a t u i t o u s  te n a n c y  a r e  d e a l t  w i t h  

i n  C h a p te r  V I I I .

I n  C h a p te r  IX r u l e s  g o v e rn in g  s u c c e s s i o n  t o  p r o p e r t y  and  h e r e d i t a r y  

o f f i c e s  a r e  shown. Under C h a p te r  X th e  modes o f  p r o t e c t i n g  r i g h t s  and 

c la im s  o v e r  p r o p e r t y  a r e  d i s c u s s e d .
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Sudan: An a c c o u n t  o f  t h e  ’ J u s t i c e ,  E q u i ty ,  and  Good C o n s c i e n c e ’
p r o v i s i o n s , O x fo rd ,  1971.
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T h is  p ro v e d  u s e f u l  a s  y i e l d i n g  i n v a l u a b l e  i n f o r m a t i o n  th ro u g h  

p e r s o n a l  o b s e r v a t i o n :  ( i i i )  o r a l  i n t e r v i e w i n g  o f  t h e  e l d e r s

( i n d i v i d u a l l y  o r  i n  p a n e l s ) ,  i n  w h ich  t a p e - r e c o r d i n g  was e m p loyed , 

was t h e  b a s i c  m ethod o f  c o l l e c t i n g  t h e  d a t a .

I n  t h i s  ty p e  o f  r e s e a r c h  one e x p e c t s  many p e o p le  t o  be i n v o l v e d .

I n  my c a s e  t h e r e  w ere  to o  many o f  them  f o r  me to  m e n t io n  them  a l l  by  

name. I n  s h o r t ,  I  m ust e x p r e s s  deep  g r a t i t u d e  and  a p p r e c i a t i o n  t o  

a l l  Nyimang e l d e r s ,  t o  t h e  P r e s i d e n t s  and  members o f  t h e  L o c a l  C o u r t s  

and  t h e i r  c l e r k s  f o r  a l l  t h e  h e l p  t h e y  w ere  a n x io u s  t o  o f f e r .  I n  

p a r t i c u l a r ,  t o  E l i a s  I k a  D ein  o f  t h e  T u n d ia  L o c a l  P e o p l e ’ s C o u r t  f o r  

h i s  i n v a l u a b l e  h e l p .  Among t h e  c o u r t  c l e r k s  I  m u st  s i n g l e  o u t  

S a la h  A sso u sa  o f  t h e  N i t i l  L o c a l  P e o p l e ’ s C o u r t  f o r  a r r a n g i n g  and  

c o p y in g  a l l  t h e  c a s e s  f rom  t h e  R e s i d e n t  M a g i s t r a t e ’ s C o u r t  a t  D i l l i n g .

My warm t h a n k s  a r e  a l s o  due t o  my c o l l e a g u e  Sayed  F a i s a l  M. 

M ussalam , t h e  t h e n  D i l l i n g  R e s i d e n t  M a g i s t r a t e ,  and  t o - Y o u s i f  S ham i,  

w i t h o u t  whose h e l p  i t  would  h av e  b e e n  m ost d i f f i c u l t  t o  a c h ie v e  

a n y th i n g  o f  v a l u e .

I  w ould  a l s o  l i k e  t o  t h a n k  by b r o t h e r ,  Bersham  A b ia  K adouf ,  

and a l l  h i s  c o l l e a g u e s  -  e s p e c i a l l y  t h e  h e a d m a s te r  Sayed  D avid  

B a b ik e r  -  i n  t h e  S a l a r a  P r im a ry  S choo l  f o r  o f f e r i n g  me n o t  o n l y  good 

company, b u t  fo o d  and s h e l t e r  d u r i n g  th e  w hole  s ix - m o n th s  p e r i o d  i n  

th e  f i e l d .  I n  t h i s  r e s p e c t  I  m ust e x te n d  my th a n k s  t o  Sayed A bdel 

Rahaman Y o u n is ,  A s s i s t a n t  M e d ic a l  O f f i c e r  a t  S a l a r a .

To D r. Jo h n  W. B ru c e ,  fo rm e r  r e p r e s e n t a t i v e  o f  t h e  F o rd  F o u n d a t io n  

i n  K hartoum , I  owe a g r e a t  d e a l .  Not o n ly  d i d  h e  t a k e  e v e r y  

o p p o r t u n i t y  t o  a s s i s t  me, by d i s c u s s i o n ,  comments and d i r e c t i o n ,  b u t  

he to o k  th e  t r o u b l e  t o  v i s i t  me i n  t h e  f i e l d .
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The J u d i c i a r y  o f  t h e  Sudan r e l e a s e d  me f rom  my j u d i c i a l  d u t i e s  

t o  a l l o w  me to  be  se co n d e d  t o  t h e  F a c u l t y  o f  Law, U n i v e r s i t y  o f  

K hartoum , f o r  t h e  c o l l e c t i o n  and r e s t a t e m e n t  o f  Sudan Custom ary  Law 

s i n c e  1974. I t  f u r t h e r  a g re e d  t o  e x te n d  th e  i n i t i a l  p e r i o d  o f  th e  

secondm en t f o r  t h e  p u rp o s e  o f  t h i s  r e s e a r c h .  I  t h e r e f o r e  w is h  t o  

e x p r e s s  my th a n k s  t o  t h e  Sudan J u d i c i a r y .  Thanks a r e  a l s o  due t o  

t h e  F a c u l t y  o f  Law, U n i v e r s i t y  o f  K hartoum , w h ich  made i t  e a s y  f o r  

me t o  c a r r y  o u t  t h e  f i e l d w o r k  by p r o v i d i n g  me w i t h  a  c a r  and a l l  

p o s s i b l e  f a c i l i t i e s .

The Ford  F o u n d a t io n  made i t  p o s s i b l e  f o r  me t o  c o n d u c t  t h i s  

r e s e a r c h  by a w a rd in g  me a g e n e ro u s  g r a n t .  I  am v e r y  much i n d e b t e d  

t o  t h i s  g r e a t  F o u n d a t io n .

At t h e  U n i v e r s i t y  o f  London, I  am u n i q u e l y  i n d e b t e d  t o  

P r o f e s s o r  A.N. A l l o t t  o f  t h e  Law D e p a r tm e n t ,  S c h o o l  o f  O r i e n t a l  and  

A f r i c a n  S t u d i e s .  Under h i s  k i n d ,  p a t i e n t  s u p e r v i s i o n  and f r e e  

d i s c u s s i o n  I  b e n e f i t e d  a g r e a t  d e a l  f rom  h i s  p r o fo u n d  k n o w le d g e .  I  

know I  w i l l  n o t  be  a b l e  t o  e x p r e s s  a l l  my g r a t i t u d e ,  b u t  I  a l s o  know 

t h a t  w i t h o u t  h i s  i n s p i r a t i o n  and  p r o p e r  g u id a n c e  t h i s  r e s e a r c h  w ould  

n o t  have  b een  c o m p le te d .  To h im  I  s h a l l  r e m a in  g r a t e f u l  a l l  my 

l i f e .  I  would a l s o  l i k e  t o  e x te n d  my w arm es t  th a n k s  t o  P r o f e s s o r  

J im  Read f o r  m aking  i t  e a s y  f o r  me t o  j o i n  t h e  S ch o o l  i n  t h e  f i r s t  

p l a c e .

I  m ust p u t  on r e c o r d  my th a n k s  and g r a t i t u d e  t o  my w i f e  F a t im a  

(A w a d ia ) , who s h a r e d  w i t h  me a l l  t h e  m i s e r i e s  o f  t h e  r e s e a r c h  and 

who a c t u a l l y  a s s i s t e d  me i n  p r o o f  r e a d i n g  and  t y p i n g  many p a r t s  o f  t h e  

f i r s t  d r a f t  o f  t h i s  r e s e a r c h .

F i n a l l y ,  my th a n k s  a r e  due to  M iss J a n e t  Marks and  M rs. A n n e t te  

P e rc y  f o r  t y p i n g  th e  f i n a l  t e x t .
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CHAPTER I

INTRODUCTION AND BACKGROUND

The Nyimang P e o p le  (Ama)

i )  G e o g r a p h ic a l  l o c a t i o n

The Nyimang, who occupy an a r e a  o f  a p p r o x im a te ly

1 0 0  s q u a r e  m i l e s , * i n h a b i t  a  sa v an n a h  l a n d  n o r t h - w e s t  o f  t h e

Nuba M o u n ta in s  i n  s o u t h e r n  K o rd o fan  P r o v in c e .  T h e i r  l a n d

c o n s i s t s  o f  a  se m i-c o m p a c t  r a n g e  o f  h i l l s  v a r y i n g  f ro m  300

2
t o  1 ,000  f t .  m  h e i g h t .  T h is  r a n g e  o f  h i l l s ,  w i t h

o c c a s i o n a l  b r o k e n  v a l l e y s  i n  th e  c e n t r e ,  e x te n d s  up t o  15 m i l e s

i n  r o c k y  m asses  w e s t  o f  D i l l i n g  tow n. A c c o rd in g  t o  t h e  Sudan

Census o f  1 9 5 5 /56 , t h e  p o p u l a t i o n  o f  t h e  Nyimang t r i b e  was
3

e s t i m a t e d  a t  3 3 ,4 7 3 ,  m aking  i t  one o f  th e  l a r g e s t  t r i b a l  groups

i n  t h e  Nuba M o u n ta in s .  L i n g u i s t i c a l l y ,  t h e  Nyimang a r e

c l a s s i f i e d ,  a c c o r d in g  t o  G re e n b e rg ,  a s  b e lo n g i n g  t o  t h e

4E a s t e r n  S u d a n ic  g ro u p  o f  t h e  N i l o - S a h a r a n  f a m i l y .

I n  t h e  Handbook o f  t h e  A n g lo -E g y p t ia n  S udan , t h e  Nyimang 

p e o p le  w ere  r e f e r r e d  to  a s  " t h e  m ost f o r m id a b le  h i l l  g ro u p "  

i n  th e  Nuba M ountains.** F a t h e r  O h rw a ld e r ,  a  m i s s i o n a r y  who 

s p e n t  some t im e  a t  D i l l i n g ,  m e n t io n e d  t h a t  t h e  i n h a b i t a n t s  o f  t h e  

Nyimang h i l l s  " a r e  known as  th e  b r a v e s t  o f  th e  N u b as" .

See R.C. S te v e n s o n ,  "The Nyamang o f  th e  Nuba M o u n ta in s " ,  ( 1 9 4 0 ) ,  
SNR, 76.
A Handbook o f  th e  A n g lo - E g y p t i a n  Sudan , 1922, 38.
See R.C. S te v e n s o n ,  TThe Nuba P e o p le s  o f  K ordo fan  P r o v i n c e :  An
E th n o g ra p h ic  S u rv e y 1, MSc(Econ) t h e s i s ,  U n i v e r s i t y  o f  K hartoum , 
1965, 141; c f . ,  S .F .  N a d e l ,  The Nuba, London 1947, 362 , who 
e s t i m a t e d  Nyimang p o p u l a t i o n  i n  th e  1940s a t  3 7 ,0 0 0 .
J .H .  G re e n b e rg ,  The L anguages  o f  A f r i c a , B loom ing ton  1963, 8 5 .
A Handbook o f  th e  A n g lo - E g y p t i a n  Sudan , o p . c i t . , 182.
F a t h e r  J .  O h rw a ld e r ,  Ten Y e a r s 1 C a p t i v i t y  i n  t h e  M ahd iTs Camp 
( t r a n s l a t e d  by M ajor F .R .  W in g a te ) ,  London, 1892, 223 .
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S te v e n s o n  f o r  one t h i n k s  o f  them a s  h a v in g  a " g r e a t  in d e p e n d e n c e

o f  mind and r i g o r o u s  t r i b a l  t r a d i t i o n s  w h ich  a r e  d e t e r r e n t  t o

much o u t s i d e  i n f l u e n c e " . *  T h i s ,  u n t i l  r e c e n t l y ,  h a s  k e p t  t h e

2Nyimang p e o p le  im p e r v io u s  to  e a r l y  I s l a m i c  i n f l u e n c e .  B u t ,  

n e v e r t h e l e s s ,  w h e th e r  a l l  t h e s e  c o n t e n t i o n s  a r e  t r u e  i s  f o r  

us  to  s e e  i n  th e  f o l l o w i n g  p a g e s .

The Nyimang, when s p e a k in g  i n  t h e i r  own l a n g u a g e ,  c a l l

3th e m s e lv e s  ama, w h ich  s im p ly  means p e o p l e ,  o r  human b e i n g s .

T h is  i s  u s e d  i n  c o n t r a d i s t i n c t i o n  to  o t h e r  r a c e s ,  and p e r h a p s

r e v e a l s  t h e i r  a r r o g a n t  b e l i e f  o f  t h e i r  s u p e r i o r i t y  o v e r  o t h e r

p e o p l e s .  The word "Nyimang" i t s e l f  i s  u sed  i n  common p a r l a n c e

when members o f  t h e  Nyimang t r i b e  c o n v e r s e  i n  A r a b i c ,  o r  when

th e y  a r e  r e f e r r e d  t o  by o t h e r  p e o p l e .  The e x a c t  o r i g i n  o f

th e  w ord , w hich  i s  o c c a s i o n a l l y  s p e l l e d  a s  "Nyuma", "Nyima"

"Naima" and "Nyamang", i s  unknown. I t  i s  i n v a r i a b l y  u s e d ,

ho w ev er ,  to  d e n o te  t h e  t r i b e ,  t h e  p e o p le  and t h e i r  l a n g u a g e .

To many w r i t e r s  "Nyimang" i s  an  im p ro p e r  v a r i a n t  o f  Nyima,

th e  l a t t e r  b e in g  " t h e  name o f  t h e  h i g h e s t  p eak  (1088 f t . )  i n

4t h e  W este rn m o s t  r i d g e "  o f  t h e  Nyimang h i l l - r a n g e  i n  T u n d ia  

s u b t r i b e .  N adel p o i n t s  o u t ,  p e rh a p s  r i g h t l y ,  t h a t  t h e  h i l l

r i d g e  known a s  "Nyima" s e r v e d  a s  a  landm ark  to  t h e  A r a b s ,  w h ic h  

h a s  e v e n t u a l l y  s u g g e s t e d  to  them  ( t h e  A ra b s )  a  t r i b a l  name f o r

1. S te v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p . c i t . , 17.
2 .  J . S .  Trimmingham, I s l a m  i n  t h e  S udan , London 1965, 245 .
3 .  I n  r e c e n t  y e a r s  t h e  Nyimang h av e  a l s o  b e e n  p o p u l a r l y  r e f e r r e d  

to  a s  a lm a n .
4 .  S te v e n s o n ,  ’ The Nuba P e o p le s  o f  K o rd o fa n 1, o p . c i t . ,  138.
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t h e  i n h a b i t a n t s  o f  t h e s e  h i l l s .  I t  i s  f u r t h e r  n o t e d  t h a t

a n o th e r  h i l 1 - r i d g e  c a l l e d  Nyimding i s  found  i n  K u r m i t i  s u b -

t r i b a l  a r e a .  S te v e n s o n  c o n s i d e r s  t h i s  to  be  t h e  c o r r e c t

o r i g i n  t h a t  was l a t e r  a p p l i e d  to  t h e  w e s t e r n  p e a k  (Nyima) o f  

2t h e  T u n d ia .  The Nyimang p e o p le  th e m s e lv e s  a r e  l e s s  h e l p f u l  

a s  to  th e  o r i g i n  o f  t h e  term* Nyimang'*.

The Nyimang s p e c i f i c a l l y  i d e n t i f y  th e m s e lv e s  a s  ama mede 

kw alad  su e  edu  ( t h e  p e o p le  o f  th e  s e v e n - a n d - a - h a l f  h i l l s ) .

T h is  s im p ly  means t h a t  t h e r e  a r e  s e v e n  Nyimang s u b t r i b e s  w i t h  

a n o th e r  i n c o m p le te  s u b t r i b e  m aking  th e  a c t u a l  t o t a l  o f  e i g h t  

h i l l s .  The in c o m p le t e  h i l l ,  a c c o r d in g  t o  t h e  Nyimang, i s  t h e  

s u b - t r i b e  o f  t h e  s h i r a  ( r a i n m a k e r ) . I t  i s  t h o u g h t  t o  be 

in c o m p le te  a s  t h e y  do n o t  have  a s a c r e d  h i l l  o f  t h e i r  own. 

A c c o rd in g  to  t r a d i t i o n ,  t h e  S h i r o  wa w ere  one s e c t i o n  o f  t h e  

N i t i l  s u b t r i b e  and  m i g r a t e d  to  t h e i r  p r e s e n t  l o c a l i t y  a f t e r  a  

d i s a g r e e m e n t .

Each Nyimang s u b t r i b e  i d e n t i f i e s  i t s e l f  w i t h  a  p a r t i c u l a r  

h i l l  a ro u n d  w hich  t h e i r  p r o g e n i t o r s  w ere  b e l i e v e d  to  have  

s e t t l e d  f i r s t  f ro m  t im e  im m em o r ia l0 These h i l l s  a r e  a s s o c i a t e d  

w i t h  c e r t a i n  c l a n  d e i t i e s  and a n c e s t r a l  s p i r i t s  and a r e  f u r t h e r  

r e g a r d e d  a s  s a c r e d  p l a c e s  f o r  t h e s e  c l a n s .  E ach  h i l l  h a s  i t s  

p r i e s t s ,  drawn f ro m  t h e  members o f  t h e  c l a n  who f i r s t  s e t t l e d  i n  

t h e  a r e a ,  and a r e  known a s  medo i r a n  ( m a s te r s  o r  ow ners  o f  t h e  

h i l l ) .  The s e v e n ,  o r  r a t h e r  th e  e i g h t ,  Nyimang s u b t r i b e s  a r e :

1. S .F .  N a d e l ,  The Nuba: an  A n t h r o p o l o g i c a l  S tudy  o f  t h e  H i l l
T r i b e s  i n  K o rd o fa n ,  London 1947, n . l .  I t  s h o u ld  f u r t h e r  be  
n o t e d  t h a t  a n o t h e r  h i l l  r i d g e  c a l l e d  Nyimding e x i s t s  i n  K u rm it i  
s u b t r i b a l  a r e a .

2. S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n ,  o p 0c i t 0 , 138.
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S h i ro  wa ( t h e  p e o p le  o f  t h e  r a i n - m a k e r )  ( a l s o  known a s  H a j a r

S u l f a n , w h ich  i s  an  A r a b ic  name m ean ing  t h e  h i l l  o f  t h e  s u l t a n /

c h i e f ) ;  S a l a r a ,  N g d i l  ( N i t i l ) ,  Twana ( T u n d ia ) ,  Kwodungol o r

Kwol ( K u r m i t i ) ,  Fwoj i n i  ( F a s s u  -  o r  E l  F o s s ) ,  Kdre ( K a k a r a ) ,

and K e l l a r a .

i i )  H i s t o r y  and myth o f  o r i g i n

I t  h a s  b e e n  s a i d  t h a t  " b e g i n n i n g s  a r e  f r e q u e n t l y  m a t t e r s  o f  

2c o n j e c t u r e " .  T h is  i s  e m p h a t i c a l l y  t r u e  a b o u t  th e  a n c i e n t

h i s t o r y  o f  t h e  Nuba p e o p le s  i n  g e n e r a l  and t h a t  o f  t h e  Nyimang

i n  p a r t i c u l a r .  B ecause  o f  th e  t o t a l  l a c k  o f  any  a r c h a e o l o g i c a l

r e s e a r c h e s  o r  any  w r i t t e n  docum ents  r e g a r d i n g  th e  o r i g i n s  o f

3t h e  Nuba p e o p le s  (and  in d e e d  o f  th e  N y im ang) , one i s  l e f t  w i t h

th e  o p t i o n  o f  r e c o n s t r u c t i n g  t h e i r  h i s t o r y  f rom  c a s u a l

i n c i d e n t s  and h i n t s  t h a t  l e a v e  much room f o r  s p e c u l a t i v e  g u e s s e s .

On t h e  o r i g i n s  o f  t h e  Nuba t h e r e  i s  much c o n t r o v e r s y .

M acM ichael t h i n k s  t h a t  t h e  a n c e s t o r s  o f  t h e  Nuba o f  K o rd o fan

u se d  t o  l i v e  i n  c e n t r a l  K o rd o fa n ,  b e i n g  d r i v e n  s o u th w a rd s  by

o t h e r  s t r o n g e r  t r i b e s ,  w e re  l a t e r  p u sh e d  f u r t h e r  s o u th  by  t h e

4Arab i n v a d e r s  i n t o  t h e  r e c e s s e s  o f  t h e i r  p r e s e n t  h i l l s .

W hether  t h i s  s t o r y  i s  t r u e  o r  n o t  n eed  n o t  be c o n s id e r e d  h e r e .  

However, i t  seems a lm o s t  c e r t a i n  t h a t  m o s t  o f  t h e  Nuba t r i b e s  

( i n c l u d i n g  th e  Nyimang) w ere  s u b j e c t  t o  c o n t in u o u s  m i g r a t i o n s  

s i n c e  t h e  16 th  c e n t u r y  u n t i l  t h e  e a r l y  p a r t  o f  th e  19 th  c e n t u r y .

1. I t  s h o u ld  be n o t e d  t h a t  t h e  u n d e r l i n e d  names a r e  i n d ig e n o u s  t e r m s ,  
w h i l e  th e  b r a c k e t e d  ones  a r e  A r a b ic  names f o r  t h e s e  s u b t r i b e s .

2 .  L .T .  H obhouse , G.C. W heele r  and M. G in s b e r g ,  "The M a t e r i a l
C u l t u r e  and  S o c i a l  I n s t i t u t i o n s  o f  S im p le r  P e o p l e s " ,  i n  F r a n k  W. 
Moore ( e d . ) ,  R e a d in g s  i n  C r o s s - c u l t u r a l  M e th o d o lo g y , 1966, 26 .

3 . S te v e n s o n ,  The Nuba P e o p l e , o p . c i t . , 49 .
4„ H. M acM ichael,  The T r ib e s  o f  N o r th e r n  and C e n t r a l  K o rd o fa n ,

London 1967, 1, 4 , 8 8 .
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I n  any  c a s e ,  t r i b a l  movements and m i g r a t i o n s  w e re  a  d o m in a n t  

f e a t u r e  th r o u g h o u t  A f r i c a  f o r  many g e n e r a t i o n s . A c c o rd in g  

t o  C o lso n :

L a r g e - s c a l e  m i g r a t i o n s  h av e  b e e n  a 
f e a t u r e  o f  A f r i c a n  l i f e  f o r  many 
c e n t u r i e s ,  b o t h  i n  th e  fo rm  o f  
c o n q u e r in g  h o r d e s . . . a n d  i n  t h e  p e a c e f u l  
fo rm  o f  a  s low  i n f i l t r a t i o n  o f  s m a l l  
g ro u p s  s e e k i n g  new l a n d .*

The o r a l  h i s t o r y  o f  t h e  Nyimang p e o p le  t e l l s  s t r o n g l y  i n  

f a v o u r  o f  t h i s  g e n e r a l  s t a t e m e n t .  S u g g e s te d  r e a s o n s  f o r  

s u c h  m i g r a t i o n s  a r e  n u m ero u s .  I n  t h e  Nuba c a s e ,  N ade l  

m e n t io n s  fam in e  and  a t t a c k s  by o t h e r  h o s t i l e  t r i b e s  a s  among

m a jo r  f a c t o r s  w h ich  l e d  t o  some d r a s t i c  m ovem ents o f  c e r t a i n

2  ■-
Nuba t r i b e s .  N e v e r t h e l e s s ,  many o f  t h e  Nuba t r i b e s  have

o n ly  a  v ag u e  i d e a  a b o u t  t h e i r  e a r l y  m i g r a t i o n s  and th u s  a r e

l e s s  a b l e  t o  t r a c e  t h e i r  h i s t o r y  b a c k  t o  t h e i r  o r i g i n s .

The Nyimang h i s t o r y  o f  o r i g i n  i s  no l e s s  o b s c u r e ,  and

a l t h o u g h  N ade l  t h i n k s  t h a t  t h e  Nyimang " h a v e  a  s t r o n g  s e n s e  o f

3h i s t o r y  and  t r a d i t i o n " ,  t h e y  a r e  u n a b le  t o  t e l l  us  p r e c i s e l y

t h e i r  o l d  h i s t o r y  o r  any  o f  t h e i r  p r e v i o u s  m ovem ents . H ow ever,

A r k e l l  t h i n k s  t h a t  t h e  Nyimang a r e  t h e  d e s c e n d a n t s  o f  an  o l d

t r i b e  t h a t  l i v e d  somewhere i n  th e  n o r t h e r n  Sudan . He w r i t e s :

I n  H a t s h e p s u t ' s  te m p le  a t  D e i r  e l  B a h r i  
c h i e f s  o f  I rm  and Nimiu a r e  shown b r i n g i n g  
g o ld  t o  t h e  queen  from  t h e  s o u t h .  The 
N im iu h a v e  n e g r o i d  f e a t u r e s ,  a n d  t h e i r  
name s u g g e s t s  t h a t  t h e y  may p o s s i b l y  h a v e  
b e e n  t h e  a n c e s t o r s ^ o f  th e  Nyima Nuba o f  
s o u t h e r n  K o rd o fa n .

1. E. C o ls o n ,  " M i g r a t i o n s  i n  A f r i c a :  t r e n d s  and p o s s i b i l i t i e s " ,  i n
I .  W a l l e r s t e i n ,  S o c i a l  Change: The C o l o n i a l  S i t u a t i o n , 1966, 107.

2 . See N a d e l ,  The N uba, o p . c i t . , 5 .
3 . I b i d . ,  362.
4 .  A . J .  A r k e l l ,  E a r l y  H i s t o r y  o f  t h e  Sudan t o  AD 1821, London 1955, 106.



T h is  i s  a  d a r i n g  s p e c u l a t i o n  w h ich  h a s  b e e n  d u ly  c r i t i c i s e d  by

S te v e n s o n  a s  b e in g  u n t r u e  s im p ly  b e c a u s e  t h e  te rm  "Nyimang”

i t s e l f  i s  n o t  an  in d ig e n o u s  name o f  t h e  Nyimang t r i b e . * T h u s ,

a s  h a s  b e e n  i n d i c a t e d ,  t h e  te rm  "Nyimang" (w h ich  i s  a  h i l l

name -  Nyima) i s  o f  a  more r e c e n t  o r i g i n .

S a g a r ,  h o w e v e r ,  m e n t io n s  a l e g e n d  t h a t  t h e  Nyimang w ere

o r i g i n a l l y  n e ig h b o u r s  o f  K o a l ib  o f  th e  e a s t e r n  h i l l s .  They

u s e d  to  occupy  j o i n t l y  t h e  h i l l s  o f  Sh iam a, K u l u r ,  D e r in g  (now

u n i n h a b i t e d )  and  D i l l i n g ;  b u t  w ere  d r i v e n  ax>7ay from  t h e i r  p l a c e

o f  s e t t l e m e n t  by s t r o n g e r  t r i b e s  who o c c u p ie d  t h e i r  a r e a

2fo rm in g  a  wedge b e tw e e n  th e  Nyimang and th e  K o a l ib .  I n  

s u p p o r t  o f  t h i s  l e g e n d a r y  s t o r y ,  S a g a r  m e n t io n s  t h a t  t h e r e  

e x i s t  c e r t a i n  s i m i l a r i t i e s  i n  a p p e a r a n c e ,  cu s to m s  and l a n g u a g e  

b e tw e en  th e  Nyimang and th e  K o a l ib .  U n f o r t u n a t e l y ,  S a g a r  

was u n a b le  t o  g i v e  s p e c i f i c  exam p les  i n  s u p p o r t  o f  h i s  

c o n t e n t i o n .

S te v e n s o n  p u t s  f o rw a r d  a more c o g e n t  t h e o r y  i n d i c a t i n g  t h a t

th e  Nyimang a r e  a n  e a r l i e r  o f f s h o o t  o f  t h e  A f i t t i  t r i b e  o f

3J e b e l  D a i r  who sp e a k  th e  same la n g u a g e  a s  t h e  Nyimang. But 

t h i s  s u g g e s t i o n  a l s o  r e m a in s  o n ly  a  s p l e n d i d  g u e s s  s i n c e  t h e r e  

i s  no  s c i e n t i f i c  e v id e n c e  t o  s u p p o r t  i t ,  a p a r t  o f  c o u r s e ,  f ro m  

t h e  la n g u a g e  s i m i l a r i t y .

T u rn in g  t o  t h e  Nyimang th e m s e lv e s ,  one d i s c o v e r s  t h a t  t h e y  

h o ld  w id e ly  d i f f e r e n t  i d e a s  and m yths a b o u t  t h e i r  o r i g i n .  One 

su c h  common myth t e l l s  us  t h a t  Wuj£ ( t h e  p r o g e n i t o r  o f  t h e

S te v e n s o n ,  The Nuba P e o p l e s , o p . c i t . , 143.
J .W . S a g a r ,  "N o te s  on th e  h i s t o r y ,  r e l i g i o n ,  and c u s to m s  o f  t h e  
N uba", ( 1 9 2 2 ) ,  5 SNR, 138-139 .
See S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n ,  o p . c i t . , 144.
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p e o p le  o f  t h e  S h i r a )  had  d e s c e n d e d  from  t h e  sky  on to p  o f  a  

N i t i l  h i l l  c a l l e d  Urum. * Wujd and h i s  f a m i l y  w ere  o r i g i n a l l y  

members o f  a  c l a n  o f  S h i r a  Koymon i n  t h e  h e a v e n s .  The l e g e n d  

c o n t i n u e s  t o  s t a t e  t h a t  when th e  p e o p le  o f  Wujd d e s c e n d e d  to  

E a r t h ,  t h e y  s e t t l e d  on b e b e r d a  on to p  o f  t h e  h i l l  and  l i v e d  

p e a c e f u l l y  u n t i l  t h e  r a i n s  s to p p e d .  They o f f e r e d  a  s a c r i f i c e  

t o  th e  r a i n  d e i t y  by k i l l i n g  a b u l l  b e l o n g i n g  to  two o rp h a n  

b r o t h e r s .  The o rp h a n s  w ere  h i g h l y  i n d i g n a n t  and s t a r t e d  a 

c i v i l  w ar i n  w h ich  m ost o f  t h e  i n h a b i t a n t s  w ere  k i l l e d  and  t h e  

r e s t  f l e w  b a c k  t o  t h e  s k i e s  a f t e r  h a v in g  b e e n  c o n v e r t e d  i n t o  

r a in b o w s .  A p r e g n a n t  woman c a l l e d  I d e n e  was th e  o n l y  s u r v i v o r  

and  was h id d e n  i n  a  p i g  p e n .  L a t e r  s h e  was d i s c o v e r e d  by  

Masoud, t h e  p a t r i a r c h  o f  th e  Foy c l a n  who t h e n  u s e d  t o  l i v e  i n  

th e  v a l l e y  be low  Urum and who u s e d  to  p o s s e s s  th e  a r t  o f  r a i n -  

m ak ing . Id e n e  l a t e r  gave u n n a t u r a l  b i r t h  ( t h r o u g h  h e r  k n e e s )  

to  Wula who became t h e  g r e a t  a n c e s t o r  o f  t h e  S h i r o  w a . From 

h i s  b i r t h  Wula was b e l i e v e d  t o  h a v e  p o s s e s s e d  s u p e r n a t u r a l  

p o w e rs ,  and  h e n c e  showed e a r l y  m a n i f e s t a t i o n s  o f  m a g ic a l  

q u a l i t i e s  w h ich  l a t e r  e n a b le d  h im  ( i n s t e a d  o f  B o r e i  t h e  e l d e s t  

son  o f  Masoud) to  i n h e r i t  t h e  m agic  r i n g  ( turn) o f  r a i n - m a k i n g  

and  th u s  become th e  f o u n d e r  o f  t h e  S h i r o  w a.

The above m y th o lo g y  r e l a t e s  o n ly  t o  one s e c t i o n  o f  t h e

Nyimang p e o p l e .  M ost o f  t h e  Nyimang t r a c e  t h e i r  g e n e a lo g y

b a c k  t o  K udou t ,  whose c h i l d r e n  have  become t h e  f o u n d e r s  o f  t h e

2Nyimang c l a n s .  The f o l l o w i n g  d ia g r a m ,  draw n by N a d e l ,

1. P e o p le  would  s a y  t h a t  t h e r e  a r e  f o o t p r i n t s  £ n  th e  r o c k  made by Wuj£ 
and h i s  f a m i l y ,  t o g e t h e r  w i t h  t h e i r  a n im a ls  when th e y  f i r s t  
d e s c e n d e d .

2 .  N a d e l ,  o p . c i t . , 380 .
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r e p r e s e n t s  t h e  names o f  t h e  a n c e s t o r s  who a r e  c o n s i d e r e d  as  

t h e  f o u n d e r s  o f  t h e  m ain  Nyimang c l a n s .

F i g u r e  I

N i g i d i l

Kudput

T
Gida D iga

Faw ara Modu Baya K e lad Geyo

Sanama B a r i n g i l Maryama

Two t h i n g s  m ust be  made c l e a r :  ( i )  t h e  a bove  d i a g r a m  i s  by

no means c o m p le te ,  and  ( i i )  t h a t  w h i l e  t h e  Nyimang c a n  p o s s i b l y  

t r a c e  t h e i r  g e n e a l o g i e s  and  t h o s e  o f  t h e i r  c l a n s  b a c k  tw e lv e  

o r  f i f t e e n  g e n e r a t i o n s ,  y e t  t h i s  c a n n o t  sh e d  enough  l i g h t  on 

t h e i r  p r e v i o u s  p l a c e s  o f  m i g r a t i o n s .  T h is  i s  so  s i n c e  many 

o f  t h e i r  g e n e a l o g i e s  do n o t  go b a c k  beyond  t h e  t im e  o f  t h e  

o c c u p a t io n  o f  t h e i r  p r e s e n t  s e t t l e m e n t s . *

A common and a  p o p u l a r  t r a d i t i o n ,  t o l d  b y  t h e  Nyimang

th e m s e lv e s ,  m e n t io n s  ' t h a t u t h e  Nyimang m i g r a t e d  a t  a  re m o te

2 .d a t e  f rom  a c o u n t r y  m  th e  w e s t  f rom  a p l a c e  known a s  Tima-Kwuja,

N a d e l ,  h o w e v e r ,  t h i n k s  t h a t  t h e  i n d i c a t e d  p l a c e  i s  bey o n d  Tima

and Abu Ginuk and t h a t  t h e  Kwuja i t s e l f  "may w e l l  h a v e  b e e n  t h e

3Kugya i n  E l  Odeya d i s t r i c t " .  But i n  t h e  o p i n i o n  o f

1. See S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 143.
2 . T h is  can  be e s t i m a t e d  a s  a p p r o x im a te ly  b e tw e e n  th e  16 th  and  17 th  

c e n t u r i e s .
3 . N a d e l ,  The Nuba, o p . c i t . ,  36 2 ,  n . 2 .
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S te v e n s o n ,  " t h e  v i l l a g e  o f  Kwuja [ i s ]  a b o u t  s e v e n  days*  

j o u r n e y  by f o o t  t o  t h e  w e s t ,  n e a r  J e b e l  T im a " .^  The Nyimang 

c a n n o t  t e l l  t h e  e x a c t  w h e re a b o u ts  o f  t h i s  a r e a ,  b u t  s a y  

v a g u e ly  t h a t  i t  i s  now o c c u p ie d  by t h e  Tima t r i b e .

A c c o rd in g  t o  t r a d i t i o n ,  th e  Nyimang, when t h e y  f i r s t  came 

to  t h e i r  p r e s e n t  home, s e t t l e d  i n  t h e  e a s t  i n  t h e  t h e n -  

u n o c c u p ie d  a r e a  o f  B o j i  (Abu S e ib e )  and p a r t s  o f  N i t i l  and  

K u m i t i .  H e re ,  one may n o t e ,  th e  m i g r a t i o n  s t o r y  and  t h e  m yth 

o f  o r i g i n  o f  t h e  S h i r o  wa c o i n c i d e  i n  t h a t  i n  b o t h  s i t u a t i o n s  

N i t i l  was t h e  f i r s t  a r e a  o f  s e t t l e m e n t .  L a t e r  on t h e y  p u s h e d  

t h e i r  way w e s tw a rd  t o  t h e  o t h e r  p a r t s  o f  t h e  p r e s e n t  Nyimang 

a r e a .

F i g u r e  I I  : E a r l y  Movement o f  th e  Nyimang

e a r l y  movements o f  t h e  Nyimang 
s p r e a d i n g  and movements 

f i r s t  o c c u p ie d  a r e a s
^ - v v j ^ l a t e r  a r e a s  a c q u i r e d  e i t h e r  by h o s t i l e  o r  

p e a c e f u l  means
N o te :  The map shows e a r l y  and s u b s e q u e n t  movements o f  t h e

Nyimang p e o p l e .  On t h e i r  f i r s t  a r r i v a l  t h e y  p r o c e e d e d  
t o  t h e  e a s t  and s e t t l e d  a t  Abu S e ib e  v i l l a g e  ( B o j e ) .  
From t h e r e  t h e y  s t a r t e d  to  move w e s tw a rd  o c c u p y in g  the. 
r e s t  o f  t h e  a r e a .

1. S te v e n s o n ,  "The Nyamang o f  th e  Nuba M o u n ta in s " ,  o p . c i t . , 77 .
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These  i n t e r n a l  movements i n v o lv e d  t h e  Nyimang i n  b i t t e r  

w ars  w i t h  t h e  a l r e a d y  e x i s t i n g  t r i b e s  i n  t h e  a r e a c T hese  

t r i b e s  w ere  t h e  H i l l  N u b ian s  o f  D i l l i n g ,  K a rk o ,  G h u l f a n  and  K u n i t ,  

some o f  whom w ere  t h e n  d i s p l a c e d  by t h e  Nyimang f o rm in g  a  wedge 

b e tw een  them . The e x p a n s io n  o f  th e  Nyimang a r e a  c o n t i n u e d  t o  

i t s  p r e s e n t  b o u n d a r i e s ,  w i t h  th e  S a l a r a  b e i n g  t h e  l a s t  o c c u p ie d  

a r e a .  T h is  l a s t  Nyimang a r e a  ( S a l a r a )  was i n h a b i t e d  by K u n i t  

( K u j u r i a )  and o t h e r  t r i b e s  su c h  a s  W ali  and  Tem ein  a l l  o f  

whom w ere  p u sh e d  f u r t h e r  a p a r t  th ro u g h  w a r f a r e .

S p e a k in g  a b o u t  t h e  e a r l y  h i s t o r y  o f  t h e  Nyimang t r i b e ,

S te v e n s o n  s t a t e s  t h a t :

When t h e y  came to  t h e  p r e s e n t  home t h e y  fo u n d  
t h e  H i l l  N ub ian  p e o p le s  i n  p o s s e s s i o n ,  and 
e s t a b l i s h e d  a p l a c e  f o r  t h e m s e lv e s  by  w a r f a r e ,  
w edg ing  th e m s e lv e s  i n  am ongs t  them  and  d r i v i n g  
t h e  N ub ian  f u r t h e r  o u t .  I t  i s  a  f a c t  t h a t  
t o d a y  th e  Nyamang occupy  a  c e n t r a l  p o s i t i o n ,  
e n c i r c l e d  by N ubian  s p e a k e r s . ^

T h is  s t a t e m e n t ,  h o w e v e r ,  was l a t e r  c o n t r a d i c t e d  by

S te v e n s o n  h i m s e l f ,  who w r i t e s :

The Nyimang m ust s u r e l y  h a v e  b e e n  e s t a b l i s h e d  
i n  p a r t  o f  t h e i r  p r e s e n t  h i l l s  b e f o r e  t h e  
com ing o f  t h e  H i l l  N ub ian  s p e a k e r s  who 
a p p e a r  t o  have  f lo w ed  r o u n d  th em .^

£  One would  d i s a g r e e ,  w i t h  r e s p e c t ,  w i t h  S te v e n s o n * s  l a s t

s u g g e s t i o n  and s a y  t h a t  r a t h e r  t h e  o t h e r  way ro u n d  i s  t r u e .

How ever, t h e  s t a t e  o f  a f f a i r s  i n  t h e  w ho le  Nuba M o u n ta in s  

a r e a  i n  th e  p r e - c o l o n i a l  e r a  seems to  h a v e  b e e n  t h a t  o f  

c o n s t a n t  s t r i f e  and  w ars  b e tw e e n  th e  d i f f e r e n t  t r i b a l  g r o u p s ,  

e i t h e r  am ongst t h e m s e lv e s  o r  b e tw e en  t h e  Nuba an d  t h e  A r a b s .

1. S te v e n s o n ,  "The Nyamang o f  th e  Nuba M o u n ta in s " ,  o p . c i t . , 7 7 .
2 . Idem , The Nuba P e o p le s  o f  K o rd o fa n ,  o p . c i t . , 144.
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S p e a k in g  g e n e r a l l y  a b o u t  t h e  Nuba s i t u a t i o n ,  S a g a r  n o t e s  

i n  t h e  1920s t h a t  "m os t  o f  th e  j e b e l s  [m o u n ta in s ]  h av e  lo n g 

s t a n d i n g  f e u d s  w i t h  t h e  m a j o r i t y  o f  t h e i r  n e ig h b o u r s  and many 

v i l l a g e s  w i t h  o t h e r  v i l l a g e s  w i t h i n  t h e  same j e b e l " . ^

T u r n in g  t o  t h e  Nyimang p e o p l e ,  i t  i s  an  a lm o s t  i n d i s p u t a b l e  

f a c t  t h a t  th e y  w ere  known t o  be  t h e  m o st  r u t h l e s s  c a t t l e -  

r a i d e r s  and s l a v e - h u n t e r s  i n  t h e  a r e a .  B e a r in g  t h i s  i n  m in d ,  

and th e  f a c t  t h a t  t h e  Nyimang occupy  a c e n t r a l  p o s i t i o n  b e tw e e n  

a g roup  o f  H i l l  N ub ian  s p e a k e r s ,  i t  i s  n o t  d i f f i c u l t  t o  im a g in e  

t h e  c o n t in u o u s  h o s t i l i t i e s  b e tw e en  th e  Nyimang and o t h e r  

n e i g h b o u r i n g  t r i b e s .  N a d e l  r i g h t l y  n o t e s  t h a t :  "The

r e l a t i o n s  o f  t h e  Nyima w i t h  t h e  s u r r o u n d i n g  t r i b e s  w e re  m o s t l y

2h o s t i l e  l e a d i n g  t o  c o n s t a n t  w ars  and r a i d s " .  I n  a n o t h e r

work N ade l  w r i t e s  t h a t :

I n  t h e  p a s t  t h e  Nyima w ere  a  m o st  
b e l l i c o s e  t r i b e ,  a t  war w i t h  many 
o f  t h e  n e ig h b o u r i n g  g ro u p s  and a l s o  
d i v i d e d  among t h e m s e lv e s ,  h i l l  ^ 
community f i g h t i n g  h i l l  com m unity .

I t  i s  th u s  t r u e  t h a t  t h e  h i s t o r y  o f  t h e  Nyimang p e o p l e ,

p a r t i c u l a r l y  t h a t  f a l l i n g  beyond  th e  e r a  o f  t h e  Condominium

Regime, was m arked by i n c e s s a n t  and t u r b u l e n t  w ars  w i t h  b o t h

t h e  A rabs  and w i t h  o t h e r  Nuba t r i b e s .  Many o f  t h e  w a rs  a r e

s t i l l  rem embered i n  so n g s  c o m p a rab le  t o  e p i c  poem s.

1. S a g a r ,  o p . c i t . , 151. See a l s o  I .  P a l lm e ,  T r a v e l s  i n  K o r d o f a n , 
London 1844, 168.

2 .  N a d e l ,  The N uba, o p . c i t . , 363 .
3 . Idem , "A S tudy  o f  Shamanism i n  t h e  Nuba M o u n ta in s"  ( 1 9 4 5 /4 6 ) ,  

76 JRA I, 3 1 o
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N o t e : T h is  d ia g ra m  e x p l a i n s  t h e  c e n t r a l  p o s i t i o n  o f  t h e
Nyimang t r i b e  b e tw e en  t h e  o p p o s in g  e l e m e n t s .
N o te  t h e  e n c i r c l e m e n t  o f  t h e  Arab e le m e n ts  f ro m  
a lm o s t  e v e r y  d i r e c t i o n .

Nyimang w a rs  w ere  n o t  f o u g h t  s o l e l y  w i th  non-Nyim ang 

t r i b e s .  Among th e m s e lv e s  t h e  Nyimang w ere  n o t  a l l  a t  p e a c e .  

I n f o r m a n t s  i n d i c a t e  t h a t  some o f  t h e  m ost f e r o c i o u s  w a rs  w ere  

f o u g h t  b e tw e en  t h e  Nyimang t h e m s e lv e s .  When th e y  w e re  n o t  

f i g h t i n g  a  d i s t a n t  common enemy, th e y  w ould  t u r n  upon th e m s e lv e s

and l o o t  e a ch  o t h e r ’ s v i l l a g e s .  I n  e f f e c t  th e y  w ere  i n  a

c o n s t a n t  s t a t e  o f  " f i s s i o n "  and " f u s i o n " ,  a  t e rm  u s e d  by

E v a n s - P r i t c h a r d  t o  d e s c r i b e  t h e  N u e r .  I n  f a c t ,  t h e y  u s e d  to

l i v e ,  i f  one may u s e  a  m odern p h r a s e o l o g y ,  " u n d e r  a p e rm a n e n t  

s t a t e  o f  e m e rg en c y " .

A c c o rd in g  to  S a g a r ,  d u r in g  th e  F u r  and Fung S u l t a n a t e s  

(b o th  o f  w h ich  h e l d  sway i n  K o r d o f a n ) , t h e  Nuba w ere  l e f t  v e r y  

much t o  th e m s e lv e s .*  However, t h e  f re e d o m  o f  t h e  Nuba, was

g r e a t l y  j e o p a r d i s e d  by  th e  p r e s e n c e  o f  th e  B ag g a ra  A rabs  i n  t h e

1. S a g a r ,  o p . c i t o , 139.
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p l a i n s  i n  t h e  19 th  c e n t u r y .  As r e g a r d s  t h e  r e l a t i o n s  o f  t h e

Nyimang w i t h  t h e  c e n t r a l  gove rnm en t  d u r i n g  t h e  T u r k is h

a d m i n i s t r a t i o n  and t h e  M a h d is t  r e g im e ,  t h e  Nyimang, l i k e  m o s t

o f  t h e  Nuba M o u n ta in s ,  r e m a in e d  v i r t u a l l y  i n d e p e n d e n t  and  o u t

o f  th e  d i r e c t  r u l e  o f  t h e  T u r k s .  The T u r k i s h  v i c e r o y  f a i l e d

to  s e c u r e  any s u c c e s s  i n  o b t a i n i n g  s l a v e s  among th e

r e c a l c i t r a n t  N ubas , w h ich  p rom p ted  h im  t o  demand s t e r n e r

a c t i o n  a g a i n s t  them . Thus H i l l  w r i t e s :

S la v e  r a i d i n g  i n  t h e  n o r t h e r n  f o o t h i l l s  o f  
t h e  Nuba c o u n t r y . . . .was to o  s m a l l  f o r  t h e  
s a n g u in e  V ic e ro y  who l a t e r  r em in d ed  th e  
D a f t a r d a r :  ’You a r e  aw are  t h a t  t h e  end
o f  a l l  o u r  e f f o r t  and t h i s  e x p e n se  i s  t o  
p r o c u r e  n e g r o e s .  P l e a s e  show z e a l  i n  
c a r r y i n g j o u t  o u r  w is h e s  i n  t h i s  c a p i t a l  
m a t t e r * .

As r e g a r d s  t h e  Nyimang, S te v e n s o n  n o t e s  t h a t :

Always f o r m id a b le  f i g h t e r s  and w i t h  h i l l s  
d i f f i c u l t  o f  a c c e s s ,  t h e  Nyimang had  n o t  
s u f f e r e d  much from  th e  o r g a n i z e d  s l a v e -  
r a i d s  and  w ere  l e f t  t o  th e m s e lv e s  by th e  
T u r k iy y a  g o v e rn m e n t .^

However, n o t  o n ly  w ere  t h e  Nyimang a b l e  t o  keep  th e  same s t a t u s

quo o f  in d e p e n d e n c e  e v e n  d u r i n g  th e  M ahd iyya , b u t  th e y  a l s o

3managed t o  d e f e a t  t h e  s t r o n g  army o f  Hamdan Abu Anga, one o f

th e  s t r o n g e s t  and  m ost renow ned l e a d e r s  o f  t h e  M ahdiyya .

F a t h e r  O h rw a ld e r ,  who was a m i s s io n a r y  a t  D i l l i n g ,  r e p o r t s  t h a t ;

Abu Anga a t t a c k e d  a lm o s t  a l l  t h e  Nuba 
m o u n t a i n s . . . T a l o d i ,  G e d i r ,  and  l a s t l y  Naim a, 
w ere  s c e n e s  o f  b lo o d y  c o m b a ts ,  and a t  t h e  
l a s t - n a m e d  p l a c e  [Nyimang] Abu Anga i n  s p i t e  
o f  h i s  a r t i l l e r y  -  w h ich  was commanded by 
S a id  Bey Guma -  was h e a v i l y  d e f e a t e d  and 
d r i v e n  b a c k .^

1. R. H i l l ,  E gyp t  i n  t h e  S u d an , 1820-1881 , London 1959, 13.
2 .  S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 146.
3 . I b i d . , 148. A c c o rd in g  t o  S te v e n s o n  t h e s e  w a rs  to o k  p l a c e  b e tw e e n

1886 and 1887; S a g a r ,  o p . c i t . , 140.
4 .  F a t h e r  J .  O h rw a ld e r ,  Ten Y ears*  C a p t i v i t y  i n  t h e  M ahdi’ s Camp, 

o p . c i t . ,  181-182 .
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D u rin g  th e  e a r l y  y e a r s  o f  t h e  Condominium, t h e  Nyimang

w ere  a g a i n  l e f t  l a r g e l y  on t h e i r  own w i t h  l i t t l e  i n t e r f e r e n c e

on th e  p a r t  o f  t h e  C e n t r a l  Government i n t o  t h e i r  i n t e r n a l

a f f a i r s .  But t h e i r  d e f i a n c e  o f  t h e  C e n t r a l  Government

c o n t i n u e d ,  and t h e i r  a r e a  w i t n e s s e d  a s e r i e s  o f  d i s t u r b a n c e s

and  g e n e r a l  u n r e s t  i n  t h e  f o l l o w i n g  y e a r s .  I n  1902,

f o r  e x a m p le ,  t h e y  w ere  r e p o r t e d  t o  have  r a i d e d  D i l l i n g :  i n

1906 and  1907 t h e y  r a i d e d  J u l u d ,  and  t h e r e  w ere  o t h e r  i n c i d e n t s

i n  1908, 1914, 1916 and  1917.^  Most o f  t h e s e  i n c i d e n t s

c o n s t i t u t e d  a f l a g r a n t  d i s r e g a r d  o f  governm en t  a u t h o r i t y  by

r e f u s i n g  t o  pay  t a x e s  due  o r  by in v o lv e m e n t  i n  o r g a n i z e d  r a i d s

i n t o  o t h e r  n e ig h b o u r i n g  t r i b e s .  M acM ichael w r i t e s  t h a t  i n

1908 t h e  Nyimang:

. . . w h i c h  had  n e v e r  b een  su b d u e d ,  r e f u s e d  t o  
a cknow ledge  t h e  gove rnm en t  o r  hand  o v e r
c a p t i v e s  t h e y  have  t a k e n .  A p a t r o l  was
d i s p a t c h e d  i n  O c to b e r  and  th e  M oun ta in  was
o c c u p i e d .^

I n  1917, w h ic h  M acM ichael r e f e r s  t o  a s  a  " s e r i o u s  a f f a i r " ,

t h e  Nyimang l e d  by  th e  S h i r a  Agabna, w en t  i n t o  open  r e b e l l i o n

3a g a i n s t  t h e  A n g lo - E g y p t i a n  G overnm ent. However, c e r t a i n  

Nyimang s u b t r i b e s  s u c h  a s  t h e  N i t i l  and p a r t  o f  th e  T u n d ia  

h e a d e d  by Kwueer Nimra re m a in e d  l o y a l  t o  t h e  g overnm en t  and  

t h u s  d i d  n o t  t a k e  p a r t  i n  t h i s  r e b e l l i o n .  A D i s t r i c t  

C om m issioner  was k i l l e d  and "one  o f  t h e  l a r g e s t  p a t r o l s  e v e r  

h e l d  i n  t h e  S u d an " ,  known as  t h e  "Nyima Gebel P a t r o l  ( P a t r o l  32)
4

was em p lo y e d " .  I t  was l a r g e r  m  number t h a n  t h a t  p r e p a r e d

1 . See A Handbook o f  t h e  A n g lo - E g y p t i a n  S udan , o p . c i t . , 181-182 .
2 .  H.A. M acM ichael,  The A n g lo - E g y p t i a n  S udan , London 1934, 100.
3 . I b i d . ,  176.
4 . See M ajor  A . J .R .  Lamb, " O p e r a t io n s  a g a i n s t  t h e  Nuba G e b e l s " ,  

25 The C a v a l ry  J o u r n a l ,  55 6 .

/
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f o r  t h e  r e c o n q u e s t  o f  D a r fu r  i n  1916. A f t e r  some r e s i s t a n c e

Agabna and h i s  men w ere  c a p t u r e d  and b o th  he and h i s  d e p u ty

2
l e a d e r  K i lk u n  w e re  h a n g e d .  T h i s ,  ho w e v e r ,  ended  any f u r t h e r  

t r o u b l e s  i n  t h e  Nyimang a r e a .

2 .  T r a d i t i o n a l  O r g a n i z a t i o n  o f  th e  Nyimang S o c i e t y

. 3i )  S o c i a l  o r g a n i z a t i o n

The Nyimang l i v e  i n  r a t h e r  d e n s e l y  p o p u l a t e d  and l a r g e  

c l u s t e r e d  s e t t l e m e n t s  t h a t  a r e  fo u n d  m a in ly  n e a r  th e  f o o t h i l l s  

w h ich  t h e y  o cc u p y ,  a l t h o u g h  i n d i v i d u a l  h o m es te ad s  may be  

d i s c o v e r e d  h id d e n  i n  th e  v a l l e y s  o r  b e tw e en  th e  num erous h i l l s .

I n  t h e  o l d  d a y s ,  and u n t i l  t h e  Nyima P a t r o l  1917, many i f  n o t  

a l l  o f  t h e  Nyimang s e t t l e m e n t s  w ere  b u i l t  on  t h e  h i l l  s l o p e s  

o r  su m m its .  S in c e  Nyimang h i s t o r y  a t  a l l  t i m e s ,  a s  a l r e a d y  

m e n t io n e d ,  was a  s t o r y  o f  c o n t in u o u s  w a r s ,  b u i l d i n g  on  t h e  h i l l  

summ its was n e c e s s a r y  f o r  d e fe n c e  p u r p o s e s .

Both  t h e s e  s e t t l e m e n t s  and s i n g l e  h o m es te ad s  a r e  known a s  

b e s h i  (hom e). F o r  s o c i a l  and p o l i t i c a l  p u r p o s e s ,  t h e s e  

s e t t l e m e n t s  a r e  d i v i d e d  i n t o  v i l l a g e s  t h a t  a r e  i n  t u r n  a r r a n g e d  

i n  g ro u p s  w h ich  one may c o n v e n i e n t l y  c a l l  h a m l e t s .  They a r e  

known a s  g U d i . Each o f  t h e s e  v i l l a g e s  and  h a m le ts  h a s  i t s  own 

name d e r i v e d  m a in ly  f rom  th e  n e a r e s t  n a t u r a l  s i t e .

I t  m u st  be rem em bered t h a t  Nyimang v i l l a g e s  a r e  n o t  fo u n d ed  

e n t i r e l y  on a k i n s h i p  b a s i s ,  b u t  a r e  composed o f  an  a g g lo m e r a t io n  

o f  p e r s o n s  f ro m  s c a t t e r e d  k i n s h i p  g r o u p s ,  and members b e lo n g i n g

1. L o c . c i t .
2 .  F o r  a  f u l l e r  a c c o u n t  o f  t h i s  w a r ,  s e e  M ajor Lamb! s a r t i c l e  c i t e d  a b o v e .
3 .  See g e n e r a l l y ,  N a d e l ,  The Nuba, o p . c i t . , 3 7 8 -4 1 4 ,  S te v e n s o n ,

The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 138-206 .
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t o  d i f f e r e n t  l i n e a g e s  and c l a n s .  T h is  a g g lo m e r a t io n  may be 

i d e n t i f i e d  a s  f o rm in g  th e  l o c a l  u n i t ,  and  s i n c e  th e y  o ccupy  a 

common l o c a l i t y  i t s  members u s u a l l y  c o - o p e r a t e  and p a r t i c i p a t e  

( th o u g h  n o t  n e c e s s a r i l y )  i n  b o th  p o l i t i c a l  and s o c i a l  a c t i v i t i e s  

o f  th e  v i l l a g e .  T hus ,  among th e  Nyimang, a  member o f  a  c l a n  

o r  a  l i n e a g e  w i l l  n o t  n e c e s s a r i l y  r e s i d e  i n  a  v i l l a g e  w here  h i s  

own g roup  p r e d o m i n a t e s .  C o n t i n u a l  i n t e r n a l  o r  i n t e r - v i l l a g e  

movements a r e  a  d o m in a n t  f e a t u r e  o f  t h e  Nyimang s e t t l e m e n t s .

At t im e s  one  may n o t i c e  new homes ( b e s h i  k a n y e r ) b u i l t  i n  

d i f f e r e n t  v i l l a g e s ,  some o f  w h ich  may b e lo n g  t o  p e r s o n s  new ly  

m oving t o  t h a t  v i l l a g e .

B ecause  o f  t h e s e  r e l a t i v e  f l u c t u a t i o n s  i n  t h e  v i l l a g e  

p o p u l a t i o n ,  p o l i t i c a l  and s o c i a l  a l l e g i a n c e  may be  a t  v a r i a n c e .

A p e r s o n  who moves f ro m  one v i l l a g e  t o  a n o t h e r  m ig h t  f i n d  

h i m s e l f  owning two a l l e g i a n c e s ;  one  to  h i s  c l a n  headman who 

demands f rom  h im  th e  governm en t  t a x e s ,  and a n o th e r  to  t h e  v i l l a g e  

s h e ik h  o f  th e  s e t t l e m e n t  i n t o  w h ich  he  h a s  moved.

M ost im p o r t a n t  o f  t h e  Nyimang s o c i a l  o r g a n i z a t i o n s  i s  t h e  

n u c l e a r  f a m i ly  o r  th e  h o u s e h o ld ,  w h ich  fo rm s th e  b a s i c  

r e s i d e n t i a l  g r o u p in g  and i s  f u r t h e r  r e g a r d e d  a s  a n  e s s e n t i a l  

econom ic  u n i t .  T h is  u n i t ,  a s  w i l l  be  s e e n , * c o n s i s t s  o f  a  man, 

h i s  w i f e  o r  w iv e s  and t h e i r  m in o r  y e t  u n m a r r ie d  c h i l d r e n .  I t  

may a l s o  i n c l u d e  ( a t  t im e s )  an  aged  f a t h e r  o r  a  widowed m o th e r .

A l l  t h e  members o f  t h e  h o u s e h o ld  o r  t h e  n u c l e a r  f a m i ly  

u s u a l l y  occupy a s i n g l e  h o m es te ad  (b e s h i  -  home) c o n s i s t i n g  o f  

a number o f  h u t s  e n c lo s e d  by a t h i c k  f e n c e  i n  a  compound c a l l e d  

w i r .  I n  th e  c a s e  o f  a man h a v in g  s e v e r a l  w iv e s ,  a l l  o f  them

See C h a p te r  I I I  be lo w .
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m ust l i v e  i n  t h e  same compound. But e a c h  w i f e  and h e r  c h i l d r e n ,  

fo rm in g  a s e p a r a t e  s u b f a m i l y ,  m ust  occupy  a d i f f e r e n t  h u t  (w e l ) .  

F ig u r e  IV : A T y p i c a l  Nyimang H om estead w i t h  a  Homefarm

* —  - v— ^

-TIaJj C HO1*1*- ^ " 9
cxC.

Key:
h u t s

t h o r n  f e n c e

r a c k

compound f e n c e  w i t h  
a  g a t e

S u b j e c t  t o  t h e  few y e a r s  s p e n t  by th e  w i f e  w i t h  h e r  f a m i l y  

o f  b i r t h ,  th e  t r a d i t i o n a l  Nyimang m a r r i a g e  i s  v i r i  -  l o c a l 0 

And b e in g  a p a t r i l i n e a l  s o c i e t y ,  t h e  r u l e s  o f  exogamy ( s a v e  i n  

c e r t a i n  I s l a m i z e d  a r e a s )  a r e  s t r i c t l y  f o l l o w e d .  Such r u l e s  a r e  

o b s e rv e d  on th e  c l a n  and n o t  on th e  v i l l a g e  l e v e l ,

a )  The Nyimang c l a n s  ( a r a )

A r i g i d  s e g m e n ta t io n  i n t o  n o n - l o c a l i z e d  c l a n s  and c o 

c l a n s  i s  one o f  th e  d o m in an t  f e a t u r e s  o f  Nyimang s o c i a l  

o r g a n i z a t i o n . *  They c a l l  t h e i r  c l a n s  a r a .  F o r  N a d e l ,

1. See N a d e l ,  "A S tudy  o f  Shamanism i n  th e  Nuba M o u n ta in s " ,  o p . c i t . , 31 .
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t h i s  name i s  t a k e n  f ro m  a r a  ( b u l l r u s h  m i l l e t ) .  A c c o r d in g

to  h im , "A ra  means l i t e r a l l y  b u l l r u s h  m i l l e t 1; t h e  c l a n

i s  th u s  l i k e n e d  t o  t h e  s te m  and  e a r s  o f  c o r n " J  One m u st

d i s a g r e e  w i t h  N adel s im p ly  b e c a u s e  i n  t h e  Nyimang la n g u a g e

t h e  w ords a r a  ( m i l l e t )  and a r a  ( c l a n )  a r e  a b s o l u t e l y

d i f f e r e n t .  S te v e n s o n ,  i n  d i s a g r e e i n g  w i t h  N a d e l ,  p o i n t s

o u t  t h a t  a r a  means t h e  1 i n t e r i o r  p l a c e 1, e s p e c i a l l y  t h a t  o f

th e  compound w h ich  seems to  i n d i c a t e  t h a t  t h e  p e o p le

b e lo n g i n g  t o  t h e  same c l a n  m em bersh ip  h a v e  s p ru n g  o r i g i n a l l y

2
f ro m  th e  same compound. However, S t e v e n s o n 1 s

i n t e r p r e t a t i o n  m ust be  t r e a t e d  w i t h  c a r e .  The w ord a r a  ( c l a n )  i n

Nyimang d o e s  n o t  n e c e s s a r i l y  mean th e  compound i n t e r i o r .

I t  c a n  have  t h r e e  p o s s i b l e  m e a n in g s :  ( a )  s to m a c h ,

(b )  c a p a c i t y  o f  a  c o n t a i n e r ,  and ( c )  t h e  i n t e r i o r  o r  m id d le

o f  a  p l a c e  o r  a  t h i n g .  I n  Nyimang, when a r a  i s  u s e d

t o  r e f e r  t o  a  c l a n  i t  i s  a lw ay s  u n d e r s to o d  i n  s e n s e  (a )

w h ic h  w i l l  a l s o  mean womb. The p e o p le  o f  t h e  same a r a

a r e  th e  p e o p le  who came f rom  th e  s tom ach  -  m ea n in g  womb -

and s h a r e  a  re m o te  common a n c e s t o r .

A l th o u g h  Nyimang c l a n s  may be  r e g a r d e d  a s  a  g ro u p  o f

p e r s o n s  who s h a r e  and r e c o g n i z e  a  re m o te  common a n c e s t o r ,

t h e y  a r e  a l s o  h i g h l y  se g m e n ted .  These  s e g m e n ts  a r e  o f

u n e q u a l  s i z e s  w h ich  may f u r t h e r  be d i v i d e d  i n t o  s u b c l a n s  and

3l i n e a g e s  w h ich  N adel c a l l s  nwonwa. ( s i c ) . B u t a s  h a s  b e e n  

p o i n t e d  o u t  by S te v e n s o n ,  th e  te rm  n i n g o n ( g )  wa ( p e o p le  o f

Idem , The Nuba, o p . c i t . , 379 , n . 2 .
2 . See S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 190.
3 . N a d e l ,  The Nuba, o p . c i t . , 380.
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s o - a n d - s o )  o r  woung wa (o u r  p e o p le )  a r e  u se d  n o t  o n ly  t o  

r e f e r  to  s u b d i v i s i o n s ,  b u t  a l s o  t o  o t h e r  d i v i s i o n s  

i n c l u d i n g  s m a l l e r  o r  l a r g e r  l i n e a g e  g r o u p s .^

2The b a s i c  c h a r a c t e r i s t i c s  o f  t h e  Nyimang c l a n  a r e :

(a )  a  c l a n ,  name; (b )  a  f o u n d in g  a n c e s t o r ;  ( c )  c l a n  s p i r i t ;

(d )  a  c l a n  home o r  p l a c e  o f  o r i g i n ,  and (e )  c e r t a i n  r i t u a l

o b s e r v a n c e s  s h a r e d  o n ly  by th e  members o f  a  g iv e n  c l a n .

However, t h e  d e g r e e  o f  t h e  r i t u a l  o b s e r v a n c e s  v a r i e s  f ro m

one c l a n  to  a n o t h e r .  The d i v e r g e n c e s  o f  r i t u a l  o b s e r v a n c e ,

f o r  e x a m p le ,  a r e  s e e n  i n  t h e  e m p h a s is  l a i d  by one c l a n  o r

a n o t h e r  on s u c h  m a t t e r s  a s  r e l a t i n g  t o  m o ra l  c o n c e p t io n s

3and th e  f e a r  o f  s u p e r n a t u r a l  s a n c t i o n s  b e h in d  them . T h is  

i s  e v i d e n t  i n  t h e  g e n e r a l  a t t i t u d e  o f  members o f  a  g iv e n  

c l a n  t o  t h e  p r e m a tu r e  consum m ation  o f  m a r r i a g e  o r  t h e  

s t r i c t  c o m p l ia n c e  w i t h  t h e  c i r c u m c i s i o n  r i t e s ,

b )  The a g e - s y s t e m

Among th e  Nyimang men a r e  i n i t i a t e d  i n t o  manhood by  th e  

p e r fo rm a n c e  o f  a  c i r c u m c i s i o n  r i t e ,  known a s  s h e l o  k i r o  

o r  tnedei t a i , a f t e r  th e y  have  a t t a i n e d  p u b e r t y .  An

i n i t i a t e d  man i s  c a l l e d  kw ai k a n y e r  (new m an) .  The cerem ony

m arks t h e  end o f  t h e  c a r e f r e e  l i f e  o f  t h e  c h i l d  and th e  

b e g in n i n g  o f  a d o l e s c e n c e ,  and w i l l  n o r m a l ly  be f o l l o w e d  by 

m a r r i a g e .  I n  t h e  o l d  d a y s ,  g i r l s  to o  w ere  i n i t i a t e d  by 

h a v in g  t h e i r  e a r s  p i e r c e d .  I n  th e  i n i t i a t i o n  cerem on 

p r i e s t s  known a s  medo i r a n  ( h i l l  m a s t e r s )  p l a y  a n  i m p o r t a n t

1. S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 191.
2 . See i b i d . , 194; N a d e l ,  The Nuba, o p . c i t . , 384.
3. N a d e l ,  i b i d . ,  3 8 4 -3 8 6 .
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r o l e  i n  b l e s s i n g  th e  c a n d i d a t e s 0 G i f t s  m ust  be  o f f e r e d  

to  t h e s e  h i l l  p r i e s t s  by t h o s e  i n t e n d i n g  t o  be i n i t i a t e d .

I n  t h e  o l d  d a y s ,  t h e  c i r c u m c i s i o n  cerem ony was r e g a r d e d  

a s  a  g roup  a c t i v i t y  w here  a g roup  o f  y o u th s  o f  a p p r o x i m a t e ly  

t h e  same age  w ould  be  i n i t i a t e d  w i t h i n  t h e  same p e r i o d .  

Nowadays, no  su c h  r e q u i r e m e n t  i s  n e c e s s a r y  and any  y o u th  

c a n  p e r f o r m  th e  r i t e  i n d i v i d u a l l y  w i t h o u t  even  c o n s u l t i n g  

th e  h i l l  m a s t e r .

I n  t h e  o l d  day s  t h e  i n i t i a t e s  w ere  o b l i g e d  t o  l i v e  i n  

s e c l u s i o n  i n  t h e  h i l l s  u n t i l  t h e i r  wounds had  h e a l e d .

A f t e r  t h a t  t h e y  w ould  come down i n t o  th e  v i l l a g e  and a  

s e r i e s  o f  f e s t i v i t i e s  and p a r a d e s  would f o l l o w .  I n  

m odern t im e s  no su c h  s e g r e g a t i o n  i s  n e c e s s a r y ,  b u t  

c e l e b r a t i o n s  do t a k e  p l a c e  a s  th e y  d i d  i n  t h e  o l d  d a y s .

As a  s t r i c t  r u l e  no f u l l  b r o t h e r s  w i l l  be  i n i t i a t e d  i n t o  

t h e  same a g e - c l a s s ,  and t h e r e  m ust be a t  l e a s t  f o u r  y e a r s  

b e tw e en  one b r o t h e r  and a n o t h e r .  T h is  r u l i n g  does  n o t ,  

h o w e v e r ,  a p p ly  t o  h a l f - b r o t h e r s .

However, e a c h  i n i t i a t e d  a g e - c l a s s  known a s  k w a id a  

( p e r s o n s  o f  t h e  same ag e )  w i l l  be  c o n s i d e r e d  th e  h e a d  o f  

t h e  t h r e e  s u c c e s s i v e  a g e - c l a s s e s  t h a t  f o l l o w .  The o v e r 

l a p p i n g  o f  t h e s e  a g e - c l a s s e s  i s  i n e v i t a b l e  w i t h  th e  e f f e c t  

t h a t  t h e  t h r e e  j u n i o r  g roups  and th e  s e n i o r  one a l l  b e lo n g  

t o  th e  same a g e - g r o u p ,  and a r e  a l l  c a l l e d  k w a id a .

T here  i s  no g roup  name f o r  t h e  i n i t i a t e s .  B u t e a c h  

i n i t i a t e  m ust r e c e i v e  a new name w hich  he  w i l l  b e a r  

t h r o u g h o u t  t h e  r e s t  o f  h i s  l i f e  i n s t e a d  o f  h i s  c h i l d h o o d  

name. A l l  t h o s e  who b e lo n g  t o  t h e  same a g e - c l a s s  m ust
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o b s e r v e  a s t r i c t  code  o f  b e h a v io u r  to w a rd s  e a c h  o t h e r .

They u s u a l l y  r e f e r  t o  e a c h  o t h e r  a s  te m e l  ( a x e ) . *  They

o u g h t  n o t  t o  q u a r r e l  w i t h  e a c h  o t h e r  and m u s t  h a v e  a

d i f f e r e n t  way o f  g r e e t i n g  one a n o th e r  i n  w h ic h  b o th  h a n d s

a r e  employed,, I n  s h o r t ,  g roup  s o l i d a r i t y  i s  more

p ro n o u n ce d  am ongst t h o s e  who have  u n d e rg o n e  t h e  i n i t i a t i o n

cerem ony a t  th e  same t im e ,  o r  a t  l e a s t  b e lo n g  t o  th e  same

g e n e r a l  g ro u p  o f  t h e  a g e - c l a s s .  N adel s a y s  t h a t :

The a g e - c l a s s e s  n e v e r t h e l e s s  c o n s t i t u t e  
g ro u p s  c l o s e l y  i n t e g r a t e d  i n  t h e m s e l v e s .
The bond b e tw e e n  men who w en t th r o u g h  
a g e - g r a d e  l i f e  t o g e t h e r ,  s t r e t c h i n g  
a c r o s s  k i n s h i p  and c l a n ,  i s  s t r o n g  and 
l a s t i n g . ^

A n o th e r  i m p o r t a n t  s t a g e  o f  t h e  a g e - c l a s s  i s  a t t a i n e d  

by p e r f o r m in g  t h e  cerem ony o f  a s h i o  t w i l  ( l i t . ,  " b e e r  

d r i n k i n g " ) .  But b e f o r e  a  p e r s o n  can  be q u a l i f i e d  t o  p e r f o r m  

t h i s  l a t e r  cerem ony i n  o n e ’ s l i f e ,  he  m u s t  go th r o u g h  a  

s e r i e s  o f  c e re m o n ie s  t h e  m ost i m p o r t a n t  o f  w h ic h ,  a s  

m e n t io n e d  a b o v e ,  i s  t h e  i n i t i a t i o n  by c i r c u m c i s i o n .  The 

cerem ony o f  a s h i o  t w i l  o r  a s h i o  l i d a  m arks  t h e  b e g i n n i n g  o f  

t h e  o l d  age  w h ich  m ust be  c h a r a c t e r i s e d  b y  w isdom  and 

g e n e r a l  r e s p o n s i b i l i t y .  T r a d i t i o n a l l y  t h e  c h i l d r e n  o f  a  

p e r s o n  who h a s  n o t  y e t  p e r fo rm e d  t h i s  cerem ony  w i l l  n o t  be  

a l lo w e d  to  have  any s e x u a l  i n t i m a c y  a t  a l l ,  and  w ou ld  n o t  

t h e r e f o r e  be a l lo w e d  to  g e t  m a r r i e d  l e s t  t h e i r  m a r r i a g e  p r o v e  

b a r r e n .  F u r t h e r ,  t h e  p e r fo rm a n c e  o f  t h e  cerem ony  c a r r i e s  

w i t h  i t  p r i v i l e g e s  e n jo y e d  by th e  Nyimang p a t r i a r c h s  o v e r  

t h e  y o u n g e r  g e n e r a t i o n .

1. P resum ab ly  f rom  th e  axe  u s e d  i n  t h e  fo rm e r  y e a r s  f o r  c u t t i n g  t h e  
o u t s t r e t c h e d  f o r e s k i n .

2 . N a d e l ,  The Nuba, o p . c i t . , 407 .
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. However, b e f o r e  t h e  cerem ony o f  a s h io  t w i l  i s  p e r f o r m e d ,  

c a n d i d a t e s  m ust p e r f o r m  a s e r i e s  o f  communal t a s k s  b e f o r e  

t h e y  can  q u a l i f y  f o r  t h i s  f i n a l  c e r e m o n y . . T h is  w ork  may 

i n c l u d e  c o l l e c t i v e  l a b o u r  on th e  fa rm s  o f  th e  r e s p o n s i b l e  

kwuni (sham an) and t h e  s h i r a  ( r a i n - m a k e r )  and th e  d i g g i n g  

o f  a  w o rd i  ( w a t e r - h o l e )  f o r  th e  common u s e .  The p e r f o r m a n c e  

o f  t h e s e  a c t i v i t i e s  i s  g o v e rn e d  by e l a b o r a t e  g roup  

d i s c i p l i n a r y  r u l e s  i n  w h ich  g r o u p s ,  i . e . ,  t h e  s e n i o r  a g e -  

c l a s s ,  t h e  p r e s e n t  c a n d i d a t e s ,  and  th e  j u n i o r  a g e - c l a s s  

a l l  p l a y  t h e i r  r e s p e c t i v e  a c t i v e  r o l e s .  The r o l e  o f  t h e  

s e n i o r  a g e - c l a s s  i s  m o s t ly  a d v i s o r y  and i t  i s  t h e y  who 

w ould  g iv e  a  name t o  t h e  new a g e -g r o u p  t h a t  h a s  p e r f o r m e d  

th e  cerem ony o f  a s h i o  t w i l , and th e  j u n i o r  a g e - c l a s s  m u st  

a s s i s t  t h e  c a n d i d a t e s  and l e a r n  f rom  t h e i r  e x p e r i e n c e .

A f t e r  a  p e r s o n  h a s  p e r fo rm e d  t h i s  r i t e ,  he  w i l l  t h e n  

r e t i r e  t o  t h e  t r a n q u i l l i t y  o f  o ld  age  and w i l l  u s u a l l y  be  

r e f e r r e d  t o  by th e  name o f  h i s  f i r s t - b o r n  c h i l d  -  n i g e  ma 

( f a t h e r  o f  s o - a n d - s o ) .  However, i t  m ust be  n o t e d  t h a t  

w h i l e  a t  t h e  i n i t i a t i o n  ceremony th e  gap b e tw e e n  t h e  f u l l  

b r o t h e r s  i s  f o u r  y e a r s ,  i t  v i r t u a l l y  d o u b le s  when t h e  r i t e  

o f  a s h i o  t w i l  i s  p e r f o r m e d .

From t h i s  s k e tc h y  o u t l i n e  one can  p re s u m a b ly  i n f e r  t h a t  

th e  i n s t i t u t i o n  o f  age  o r g a n i z a t i o n  i s  th e  m ost i m p o r t a n t  

f e a t u r e  o f  th e  Nyimang s o c i a l  s t r u c t u r e .  I t s  

c o n s t i t u t i o n  c o n t r i b u t e s  i n  a  more s u b t l e  way t o  t h e  

i n t e g r a t i o n  o f  t h e  Nyimang community o t h e r w i s e  d i v i d e d  i n t o  

r i g i d  s e g m e n t a t io n .  The c u t t i n g  a c r o s s  t h e  b a r r i e r s  o f  

th e  c l a n  and l i n e a g e  d i v i s i o n s  has  b een  s u g g e s t e d  by  t h e
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f a c t  t h a t  p e o p le  b e lo n g i n g  to  d i f f e r e n t  c l a n s  and l i n e a g e s

a r e  u t t e r l y  f o r b i d d e n  t o  q u a r r e l  w i t h  e a c h  o t h e r  i f  t h e y

a r e  o f  th e  same a g e - c l a s s  o r  g r a d e ,  i . e . ,  i f  t h e y  h av e  b e e n

i n i t i a t e d  o r  h av e  p e r fo rm e d  t h e  r i t e  o f  a s h io  t w i l  a t  .the

t h e  same t im e ,  and by  th e  g e n e r a l  r e s p e c t  owed by t h e  j u n i o r

a g e - c l a s s  t o  t h e  s e n i o r  one i r r e s p e c t i v e  o f  t h e  c l a n

m embershipo N adel h a s  l u c i d l y  e m p h a s ise d  t h i s  s u b t l e

u n i t y  by s a y i n g  t h a t :

The m ean ing  o f  t h e s e  v a r i o u s  a g e - g r a d e  c e re m o n ie s  
goes  beyond  t h a t  o f  m a rk in g  o f f  p h a s e s  o f  
a d o l e s c e n c e .  The s a c r i f i c e s . . . a r e  m ean t t o  
s e c u r e  h e a l t h ,  p r o s p e r i t y  and f e r t i l i t y .  The 
r i t u a l  p r o c e d u r e  and th e  g r o u p in g  o f  th e  
c o n g r e g a t i o n ,  b e s i d e s ,  u n d e r l i n e  w i t h  th e  
w e ig h t  o f  s u p e r n a t u r a l  a s s o c i a t i o n s ,  t h e  
s o c i a l  s t r u c t u r e  o f  t h e  g ro u p :  t h e y  th ro w
i n t o  r e l i e f  t h e  e x i s t i n g  g roup  u n i t s  -  l o c a l  
g r o u p ,  t h e  h i l l  com m unity , t h e  t r i b e ;  and 
t h e y  a f f i r m  th e  h i e r a r c h y  o f  a c c e p t e d  
a l l e g i a n c e s  -  t o  t h e  l o c a l  s p i r i t  p r i e s t ,  t o  
t h e  h i l l  p r i e s t s ,  and  to  t h e  r a i n - m a k e r  o f  
t h e  t r i b e . *

F u r th e r m o r e ,  t h e  f u n c t i o n a l  a s p e c t  o f  t h e  age  

o r g a n i z a t i o n  i s  e q u a l l y  i m p o r t a n t ,  and i s  d e m o n s t r a t e d  by 

th e  c o l l e c t i v e  a c t i v i t i e s  o f  t h e  a g e - c l a s s  e i t h e r  by  

d e f e n d in g  t h e  w ho le  community ( i n  t h e  o l d  d a y s )  i n  t im e s  o f  

w a r ,  o r  by r e n d e r i n g  communal s e r v i c e s  s u c h  a s  t h a t  o f  

d i g g in g  w o rd i  ( r e s e r v o i r s )  f o r  t h e  common u s e  and th e  

r e n d e r i n g  o f  f r e e  s e r v i c e s  t o  th e  s h i r a  and kwuni f o r  th e  

s a k e  o f  th e  com m unity . A l l  t h e s e  a r e  i l l u s t r a t i o n s  o f  th e  

s t r u c t u r a l  r e l a t i o n s h i p s  t h a t  e x i s t  b e tw e e n  t h e  community 

a t  l a r g e  and t h e s e  age  o r g a n i z a t i o n s  w h ic h ,  i n  e f f e c t ,  

i n t r o d u c e  a n o t h e r  d im e n s io n  to  th e  s o c i a l  c o h e s i o n .

1. I b i d . , 4 1 2 o
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i i )  The P o l i t i c a l  O r g a n i z a t i o n  o f  t h e  T r a d i t i o n a l  Nyimang S o c i e t y

I n  The Nuba, N a d e l ,  w r i t i n g  a b o u t  t h e  Nyimang p o l i t i c a l

o r g a n i z a t i o n ,  s a y s  t h a t :

The Nyima i s  s t i l l  c l o s e  to  th e  l e v e l  o f  
’ s t a t e l e s s 1 s o c i e t i e s :  t r a d i t i o n a l  p o l i t i c a l
c o n t r o l  was l a r g e l y  d i f f u s e  and r u d i m e n t a r y ,  
and  r o s e  t o  c o n s c io u s  u n i t a r y  l e a d e r s h i p  o n ly  
i n  t a s k s  o f  w a r .*

I t  i s  t r u e ,  ho w ev er ,  t h a t  t h e  Nyimang s o c i a l  s y s te m  a t  i t s

e a r l y  l e v e l s  l a c k e d  any c e n t r a l i z e d  p o l i t i c a l  a u t h o r i t y .  B ut

t o  s a y  t h a t  a g iv e n  s o c i e t y  h a s  no p o l i t i c a l  s u p e r s t r u c t u r e  does

n o t  a d e q u a t e l y  i n d i c a t e  t h a t  such  s o c i e t y  s u f f e r s  a  t o t a l  l a c k

o f  any  fo rm  o f  s o c i a l  m echan ism  o r  a  k i n d  o f  c o - o p e r a t i o n  w h ic h

2 .f o s t e r s  s o c i a l  c o h e s i o n .  The Nyimang, one w ould  s a y ,  m a i n t a i n e d

t h e i r  p o l i t i c a l  s y s te m  th r o u g h  v a r i o u s  i n s t i t u t i o n s  i n c l u d i n g

t r i b a l  f u n c t i o n a r i e s  s u c h  a s  th e  S h i r a  ( r a i n - m a k e r ) , t h e  kwuni

(sh a m a n ) ,  wa d i d i a  ( l i t . ,  b i g  p e o p le )  r e p r e s e n t i n g  f a m i l y  g ro u p s

o r  l i n e a g e s  i n  a d d i t i o n  t o  t h e  age  o r g a n i z a t i o n .  A l l  t h e s e

c o n t r i b u t e d  e f f e c t i v e l y  and  i n  some v a r y i n g  d e g r e e s  t o  t h e

m a in te n a n c e  o f  t h e  p o l i t i c a l  l i f e  o f  Nyimang t r a d i t i o n a l

s o c i e t y .  T hus , a s  i n d i c a t e d ,  and  d e s p i t e  th e  f a c t  t h a t  t h e r e

was no s t r u c t u r a l  p o l i t i c a l  o f f i c e  i n  t r a d i t i o n a l  Nyimang s o c i e t y ,

one c a n  e q u a l l y  c l a i m  t h a t  t h e r e  e x i s t e d  a " fo rm  o f

3i n s t i t u t i o n a l i z e d  p o l i t i c a l  l e a d e r s h i p " ,  a l t h o u g h  t h e  n a t u r e  

and t h e  e x t e n t  o f  i t s  a u t h o r i t y  c a n n o t  p r o p e r l y  be  d e f i n e d .

D e s p i t e  t h e  Nyimang t r i b e  b e in g  e t h n i c a l l y  and c u l t u r a l l y  

hom ogeneous, i t s  s o c i a l  s y s te m  (a s  s e e n )  i s  b a s e d  f u n d a m e n ta l ly

1. I b i d . , 447 . See a l s o  id e m , "A S tudy  o f  Shamanism i n  t h e  Nuba 
M o u n ta in s " ,  o p . c i t . , 25,

2. See J .  T osh , " C o l o n ia l  c h i e f s  i n  a  s t a t e l e s s  s o c i e t y "  ( 1 9 7 3 ) ,  14 J A H is t ,  
474 .

3. C f . ,  J .  M id d le to n  and D. T a i t ,  " I n t r o d u c t i o n " ,  i n  M id d le to n  and 
D. T a i t ,  T r i b e s  W ith o u t  R u l e r s ,  London 1958, 16.
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on a r i g i d  s e g m e n ta t io n  i n t o  c l a n s  and l i n e a g e s *  I t  i s  o n ly  

i n  r e l a t i o n  to  t h e s e  i n t e r n a l  d i v i s i o n s  t h a t  one can  p r o p e r l y  

u n d e r s t a n d  th e  n a t u r e  o f  th e  Nyimang p o l i t i c a l  s t r u c t u r e *

Among t h e  Nyimang "Human l i f e " ,  s a y s  N a d e l ,  " a lm o s t  i n  i t s  

t o t a l i t y  i s  d o m in a te d  by th e  p r i n c i p l e  o f  d e s c e n t " . ^  I n  t h e  

o l d  d a y s ,  i n d i v i d u a l  l o y a l t i e s  w ere  owed p r i m a r i l y  t o  th e  

l i n e a g e  g roup  and n o t  t o  any  i n d i v i d u a l  kwuni o r  a  s h i r a .

How ever, t h e  power o f  t h e  f a m i ly  h e a d s  known as  wa d i d i a  

( b i g  p e o p le )  was n o t  a b s o l u t e ;  b u t  i n  a c t i n g  a s  g roup  spokesm en , 

t h e y  n e v e r t h e l e s s  w ie ld e d  c o n s i d e r a b l e  power i n  r e s o l v i n g  

i n t e r n a l  p ro b le m s  w i t h i n  t h e i r  f a m i l i e s ,  o r  in d e e d  any l i n e a g e  

o r  c l a n  d i s p u t e s .  I n  a d d i t i o n ,  t h e  o r g a n i z a t i o n  o f  t h e  Nyimang 

s o c i e t y  i n t o  a g e - s e t s  (m ost i m p o r t a n t  a r e  th e  i n i t i a t e s  and 

t h o s e  o f  advanced  age who have  p e r fo rm e d  th e  r i t e  o f  a s h i o  t w i l  -  

b e e r  d r i n k i n g )  had  p l a y e d  an  i m p o r t a n t  r o l e  i n  m a i n t a i n i n g  th e  

b a s i c  p o l i t i c a l  o r d e r  i n  t h e  Nyimang s o c i e t y .  T h u s ,  w h i l e  

t h e  y o u n g e r  g e n e r a t i o n  o f  t h e  a g e - c l a s s  a c t e d  a s  w a r r i o r s  i n
I

t a s k s  o f  w ar su c h  a s  d e f e n d i n g  th e  community a g a i n s t  a s s a i l a n t s  

o r  r a i d i n g  i n t o  o t h e r  t r i b e s  e i t h e r  f o r  c a t t l e  o r  s l a v e s ,  t h e  

e l d e r s  p l a y e d  a n  a d v i s o r y  r o l e  and  h e l p e d  i n  r e s o l v i n g  d i s p u t e s  

b e tw e e n  t h e  p a r t i e s .  F u r th e r m o r e ,  i n t e r - c l a n  d i s p u t e s  and 

q u e s t i o n s  c o n c e r n in g  r e l a t i o n s  b e tw e e n  t e r r i t o r i a l  c o m m u n it ie s  

o f  t h e  d i f f e r e n t  Nyimang s u b t r i b e s  o r  t h a t  w h ich  e x i s t e d  on 

t h e  t r i b a l  l e v e l  w ere  d e a l t  w i t h  p r o p e r l y  by r i t u a l  f u n c t i o n a r i e s .

T r a d i t i o n a l l y ,  e a c h  o f  t h e  " s e v e n - a n d - a - h a l f "  Nyimang 

s u b t r i b e s  was p o l i t i c a l l y  a u tonom ous , and  a c t e d  i n d e p e n d e n t l y

1. N a d e l ,  "A S tudy  o f  Shamanism i n  t h e  Nuba M o u n ta in s " ,  o p . c i t . , 31 .
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o f  e a c h  o t h e r .  N e v e r t h e l e s s ,  a  c l o s e r  lo o k  i n t o  t h e  Nyimang

t r i b a l  s t r u c t u r e  r e v e a l s  a  h id d e n  t r i b a l  c o n s c i o u s n e s s  and  a

u n i t y  w h ic h ,  i n  f a c t ,  t r a n s c e n d s  t h i s  a p p a r e n t  d i v e r s i t y

n o t i c e a b l e  th r o u g h o u t  t h e i r  p o l i t i c a l  and  s o c i a l  s t r u c t u r e s c

A c c o rd in g  to  N a d e l , * t h i s  u n i t y  r e m a in s  more o r  l e s s  a t  t h e

l e v e l  o f  an i d e a  and f i n d s  i t s  b a s i s  i n  t h e  c o n v i c t i o n  o f  t h e

Nyimang p e o p le  o f  t h e i r  common c u l t u r e  w h ic h ,  a s  th e y  b e l i e v e ,

2d i s t i n g u i s h e s  them  s h a r p l y  from  o t h e r  t r i b a l  g r o u p s .

M o re o v e r ,  t h e  p r a c t i c a l  a s p e c t  o f  t h i s  u n i t y  c o u ld  be e n c o u n te r e d  

i n  t im e s  o f  c a l a m i t i e s  w a r r a n t i n g  th e  m o b i l i z a t i o n  o f  t h e  w h o le  

t r i b a l  g roup  i n t o  a j o i n t  a c t i o n  a g a i n s t  a  common enemy.

I n  t h e  f o l l o w i n g  p a g e s  a  b r i e f  a c c o u n t  w i l l  be g iv e n  a b o u t  

c e r t a i n  p o l i t i c a l  f u n c t i o n a r i e s  who may be r e g a r d e d  a s  t h e  

n e a r e s t  fo rm  o f  t h e  i n s t i t u t i o n a l i z e d  p o l i t i c a l  l e a d e r s h i p  i n  

t h e  t r a d i t i o n a l  Nyimang s o c i e t y .

a )  Wa d i d i a  ( l i t . ,  " b i g  p e o p l e " )

D e s p i t e  t h e  f a c t  t h a t  t h e  Nyimang, a s  h a s  b e e n  

i n d i c a t e d ,  d i d  n o t  h av e  any r u l i n g  c h i e f s  i n  t h e  s t r i c t  

s e n s e ,  t h e r e  e x i s t e d  i n  e a c h  Nyimang s u b t r i b e  c e r t a i n  

i n d i v i d u a l s  who w ere  r e p u t e d  e i t h e r  f o r  t h e i r  immense 

c o u ra g e  and  b r a v e r y ,  o r  f o r  t h e i r  w isdom . Such p e r s o n s  

w ere  r e g a r d e d  a s  spokesm en o f  t h e i r  g ro u p s  and th u s  a c t e d  

a s  headmen o r  a s  l e a d e r s  i n  t im e s  o f  w a r .  F u r th e r m o r e ,  

v i l l a g e  e l d e r s  known as  wa d i d i a  ( " b i g  p e o p l e " ) ,  who 

th e m s e lv e s  r e p r e s e n t e d  h e a d s  o f  l a r g e r  f a m i l i e s ,  u s e d

1. Idem , The Nuba, o p . c i t . , 364 and  p a s s i m .
2 . A l th o u g h  i t  i s  n o t  t h e  c a s e  t h a t  th e  Nyimang h a t e  s t r a n g e r s ,  i t  i s  

t r u e  t h a t  u n t i l  r e c e n t l y  t h e y  n e v e r  i n t e r m a r r i e d  w ith ,  o t h e r  t r i b e s  
whom th e y  c o n s i d e r e d  ( u n j u s t i f i a b l y )  a s  c u l t u r a l l y  i n f e r i o r .
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t o  p l a y  a s i g n i f i c a n t  r o l e  i n  t h e  g e n e r a l  p o l i t i c s  o f  

t h e i r  v i l l a g e s .  As a  r u l e ,  t h e s e  p a t r i a r c h s  u s e d  t o  m ee t  

f o r m a l l y  o r  i n f o r m a l l y  u n d e r  a  g tid i ( b e i n g  a d a y - t im e  

r e s t i n g  p l a c e  f o r  t h e  v i l l a g e  e l d e r s )  f o r  t h e  g e n e r a l  

a d m i n i s t r a t i o n  o f  t h e i r  v i l l a g e  a f f a i r s .  I m p o r ta n t  i s s u e s  

c o n c e r n in g  d a y - t o - d a y  l i f e  and t h e  g e n e r a l  p o l i c y  o f  t h e  

v i l l a g e  would  u s u a l l y  be d e c id e d  i n  t h e s e  d a y - t im e  r e s t i n g  

p l a c e s .  When t h e  need  a r o s e ,  t h e s e  p a t r i a r c h s  e x e r c i s e d  

j u r i s d i c t i o n  ( th o u g h  i n f o r m a l l y )  t o  s e t t l e  d i s p u t e s  b e tw e en  

t h e  p a r t i e s .

b )  The r o l e  o f  t h e  kwuni ( a n c e s t r a l  s p i r i t ) *  i n  
t h e  t r a d i t i o n a l  Nyimang p o l i t i c s

The te rm  kwuni i n  t h e  Nyimang l a n g u a g e  a p p l i e s

b a s i c a l l y  t o  t h e  s p i r i t  f a c u l t y  a l o n e .  The human medium i s

p r o p e r l y  r e f e r r e d  t o  a s  kw unidu  k o y d i  ( t h e  e x p e r t  o r  a

p e r s o n  who i s  s k i l l e d  o r  i s  s p e c i a l i s e d  i n  t h e  a f f a i r s  o f

t h e  k w u n i ) . The Nyimang sa y  t h a t  s p i r i t  p o s s e s s i o n  i s

c o m p a rab le  t o  m o u n tin g  o r  r i d i n g  a  h o r s e .  T h u s ,  t h e  te rm

mordu k o y d i  (an  e x p e r t  h o r s e - r i d e r )  i s  b o rro w ed  and u s e d , :

th ough  im p r o p e r ly  so ,w hen  s p e a k in g  a b o u t  t h e  s p i r i t - m e d i u m  

2r e l a t i o n .  How ever, t h e  modern u s a g e  o f  t h e  t e r m  kwuni 

may a p p ly  b o th  t o  t h e  s p i r i t  f a c u l t y  and  to  t h e  human medium 

a s  t h e  c a s e  may b e .  F o r  o u r  p r e s e n t  p u r p o s e  t h e  word 

kwuni s h o u ld  be u n d e r s to o d  as  r e f e r r i n g  to  t h e  s p i r i t  

u n l e s s  o t h e r w i s e  i s  i m p l i e d .

The kwuni e n jo y e d  an i m p o r t a n t  r o l e ,  e s p e c i a l l y  i n  t h e  

o ld  d a y s ,  and was o f  a  h ig h  s i g n i f i c a n c e  i n  b o th  s o c i a l  and

1. A c o n s e c r a t e d  kwuni i s  c a l l e d  kw ueer w h ich  i s  e q u i v a l e n t  t o  k u j u r .
2 . See N a d e l ,  The Nuba, o p . c i t . ,  441 , n . l .



p o l i t i c a l  l i f e  o f  t h e  Nyimang p e o p l e .  Even t o d a y ,  t h e i r  

r o l e  i n  t h e  Nyimang s o c i a l  l i f e  s h o u ld  n o t  be d i s r e g a r d e d .

I n  t h e  o ld  d a y s ,  and to  a  l e s s e r  d e g r e e  i n  modern t i m e s ,  

th e y  w ere  r e g a r d e d  a s  p a t r i a r c h a l  h e a d s  and e x e r c i s e d  b o t h  

s p i r i t u a l  and s e c u l a r  pow ers  o v e r  t h e  f a t e  o f  t h e  p e o p le .

I n  t h e  p a s t  many o f  t h e  kwuni a c t e d  a s  t r i b a l  f u n c t i o n a r i e s  

and some o f  them  w ere  s p e c i a l i s e d  i n  one  a s p e c t  o r  a n o th e r  

o f  t h e  t r i b a l  l i f e .  Even t o d a y ,  w h i l e  c e r t a i n  o f  t h e s e  

kwuni a r e  f i r m l y  bound up w i t h  t h e  i n s t i t u t i o n a l  l i f e  o f  t h e  

g r o u p ,  s u c h  a s  c i r c u m c i s i o n ,  a g e - s y s t e m  and f e r t i l i t y  c u l t s ,  

o t h e r s  a c t  a s  s o o t h s a y e r s  and a r e  s p e c i a l i s e d  i n  o t h e r  

s p h e r e s  o f  t r i b a l  l i f e ,  su c h  a s  r a i n ,  f a m in e ,  t h e  d i s c o v e r y  

and p u n ish m e n t  o f  o f f e n d e r s  and  ( i n  t h e  o ld  d a y s )  w ere
t

c o n c e rn e d  w i th  l e a d e r s h i p  m  t im e s  o f  w a r .

Of a l l  t h e  above  shamans t h e  w ar  s p i r i t s  known as  

k i d a n g i  o r  k id a n g u  i r a n  ( t h e  m a s t e r  o f  t h e  e x p e d i t i o n )  who 

u s e d  t o  l e a d  and d i r e c t  t h e  e x p e d i t i o n  r a i d s  i n t o  o t h e r  

t r i b e s ,  w ere  c o n s id e r e d  th e  m ost i m p o r t a n t  f i g u r e s  i n  t h e  

t r a d i t i o n a l  Nyimang p o l i t i c s .  And a l t h o u g h  t h e r e  e x i s t e d  

b e s i d e s  t h e  kwuni s p i r i t s ,  c e r t a i n  i n d i v i d u a l  w a r r i o r s  who 

t h e m s e lv e s  a c t e d  as  l e a d e r s  o f  t h e i r  p e o p le  i n  t im e s  o f  w a r ,  

t h e  l e a d e r s h i p  o f  t h e  kwuni s p i r i t  u n d o u b te d ly  ra n k e d  su p re m e .

The s p i r i t  f a c u l t i e s  r e s p o n s i b l e  f o r  w ar  owned emblems, 

m o s t ly  a  c lu b  ( do) t h a t  c a r r i e d  t h e  sham an’s d i s t i n g u i s h i n g  

m ark s .  When i n t e n d i n g  t o  o r g a n i z e  a  k ed an g  (w ar) t h e  

p o s s e s s e d  shaman would  n o m in a te  a  s t r o n g  w a r r i o r  t o  whom th e

1. See id e m , "A S tudy  o f  Sham anism ", o p . c i t . , 26 .
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do w ould  be  e n t r u s t e d  t o  c a r r y  i t  and  ru n  th ro u g h  t h e  

v i l l a g e s  n o n - s t o p  a n n o u n c in g  t h e  d e c l a r a t i o n  o f  t h e  w a r .

As a  r u l e ,  t h e  o r g a n i z e r s  o r  t h e  l e a d e r s  o f  t h e  k e d a n g , 

w h e th e r  th e y  be  no rm a l w a r r i o r s  o r  s p i r i t  f a c u l t i e s ,  were 

e n t i t l e d  to  a  s p e c i f i c  s h a r e  o f  t h e  b o o ty  am o u n t in g  t o  one 

h e a d  o f  c a t t l e  known as  d o - u - b a r  ( l i t . ,  " t h e  cow o f  t h e  c l u b ) .

I n  a d d i t i o n  t o  t h e  war t a s k s ,  i . e . ,  c h o o s in g  t h e  p l a c e

t o  be r a i d e d  and p r o t e c t i n g  th e  w a r r i o r s  a g a i n s t  e n e m ie s ,

many o f  t h e s e  s p i r i t  f a c u l t i e s  u s e d  t o  s a n c t i o n  p e a c e  and

r e c o n c i l i a t i o n  among t h e  k i n - g r o u p s .  I n  many c a s e s  t h e y

u s e d  t o  o f f i c i a t e  a t  r i t u a l s  and c e re m o n ie s  t h a t  l e d  t o  t h e

e n d in g  o f  b lo o d  f e u d s ,  o r  w h ich  r e s u l t e d  i n  t h e  f o r m a t i o n  o f

p e a c e  p a c t s  e i t h e r  b e tw e e n  th e  Nyimang c o m m u n it ie s  th e m s e lv e s

o r  b e tw e e n  th e  Nyimang and o t h e r  t r i b e s  w i t h  whom t h e y  were

a t  w a r .  N a d e l ,  i n  a  s e n s e ,  i s  r i g h t  i n  s u g g e s t i n g  t h a t  t h e

kwuni r e p r e s e n t e d  t h e  o n ly  i n s t i t u t i o n a l i z e d  l e a d e r s h i p  i n

t h e  t r a d i t i o n a l  Nyimang s o c i e t y . ^  He f u r t h e r  s t a t e s  t h a t :

[S]ham anism  i n t r o d u c e d  i n t o  th e  l i n e a g e  f ra m e 
work a  d i f f e r e n t  o r d e r  o f  a l i g n m e n t .  The 
s p i r i t  p r i e s t  i s  t h e  c e n t r e  o f  a  new , more 
f l u i d  g r o u p in g ,  w h ich  e x te n d s  a s  f a r  a s  does  
h i s  r e p u t a t i o n .  T h is  e x t e n t  i s  l o c a l i z e d ,  
and  c o i n c i d e s  w i t h  t h e  zone o f  community 
l i f e .  Shamanism th u s  p r o v i d e s  a  s p i r i t u a l  
f o c u s  f o r  a  community o t h e r w i s e . r i g i d l y  
d i v i d e d  a lo n g  l i n e s  o f  d e s c e n t .

I t  i s  t h u s  t r u e  t h a t  t h e  s p i r i t  c u l t  o f  t h e  kwuni 

p r o v id e d  t h e  Nyimang p e o p le  ( i n  t h e i r  t r a d i t i o n a l  p o l i t i c a l  

o r g a n i z a t i o n )  w i t h  a  fo rm  o f  a  m echan ism  t h a t  was p o l i t i c a l l y  

v i a b l e  w i t h i n  t h e  g e n e r a l  fram ew ork  o f  t h e i r  s o c i a l  s y s te m .

1. I b i d . , 25 .
2 . I b i d . , 31 .



44

But i n  a g r e e i n g  w i t h  N ade l  i t  m ust be rem embered t h a t

t h e  r o l e  and  t h e  a c t s  o f  l e a d e r s h i p  o f  t h e  i n d i v i d u a l  shamans

w ere  more t r a n s i e n t  and w ere  e x e r c i s e d  p r i m a r i l y  w i t h i n  t h e

c o n f i n e s  o f  t h e i r  im m ed ia te  c o m m u n it ie s .  F o r  e x a m p le ,  a

kwuni s p i r i t  who a c t e d  a s  a  w ar l e a d e r  i n  a  g i v e n  Nyimang

community w ould  n o t  h av e  any i n f l u e n c e  o v e r  i n d i v i d u a l s

r e s i d i n g  i n  o t h e r  Nyimang c o m m u n it ie s .  I n  a d d i t i o n ,  so

much o f  t h e  e le m e n t  o f  r i v a l r y  e x i s t e d  b e tw e e n  t h e  kwuni

th e m s e lv e s  t h a t  t h i s  e v e n t u a l l y  had  i t s  w e a k e n in g  e f f e c t s  on

t h e  f r a g i l e  u n i t y  o f  t h e  p a r t i e s  w i t h i n  t h e  same com m unity .*

As t h e  l e a d e r s h i p  o f  t h e  kwuni i t s e l f  was n o t  a b s o l u t e

and h e n c e  was n o t  h e r e d i t a r y ,  and b e c a u s e  i t  was c l o s e l y

a s s o c i a t e d  w i t h  t h e  p e r s o n a l  q u a l i t i e s  o f  t h e  kw unidu  k o y d u ( i )

( sh a m a n ) ,  i t  seemed a lm o s t  c e r t a i n  t h a t  t h e  l e a d e r s h i p  o f

t h e  kWuni was bound t o  c e a s e  and w i t h e r  w i t h  t h e  d e a th  o f  h i s

medium o r  ( t o  a  l e s s e r  d e g re e )  when su c h  l e a d e r s h i p  had  b e e n

s u c c e s s f u l l y  c h a l l e n g e d  o r  c o n t e s t e d  by a r i v a l  s p i r i t .  I t

a p p e a r s  t h e r e f o r e ,  t h a t  d e s p i t e  t h e  o v e rw h e lm in g  im p o r ta n c e

o f  t h e  r o l e  o f  t h e  kwuni i n  t h e  t r a d i t i o n a l  Nyimang s o c i e t y

i n  b o t h  t h e  s o c i a l  and  p o l i t i c a l  s p h e r e s ,  t h i s  r o l e ,  i n

a s  much as  i t  r e l a t e d  t o  t h e  p o l i t i c a l  c o h e s i o n  "was

i r r e g u l a r ,  f l u i d ,  and o f t e n  c o n f l i c t i n g " ,  and  t h u s  " d i d  n o t

2make f o r  t h e  r e a l  u n i t y "  o f  t h e  Nyimang p e o p l e .

1. L o c . c i t .
2 .  L o c . c i t .
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c) The S h i r a  ( r a i n - m a k e r ) *

The word s h i r a , w h ich  i t s e l f  i s  a  H i l l  N ub ian  l o a n

2 . . . .w o rd ,  and p r o b a b l y  came from  t h e  D i l l m g  s h i l  ( k in g  o r

c h i e f ) ,  means c h i e f  i n  t h e  Nyimang l a n g u a g e .  I t  i s  

i n v a r i a b l y  u s e d  t o  r e f e r  t o  t h e  r a i n - m a k e r .  O f te n  i t  i s  

t r a n s l a t e d  i n t o  A r a b ic  a s  " s u l t a n " ,  and t h e  t r i b a l  a r e a  o f  

t h e  r a i n - m a k e r  i s  t h u s  known as  H a ja r  S u l t a n  ( t h e  h i l l  o f  

t h e  s u l t a n )  o r  s h i r o  l i  ( t h e  p l a c e  o f  t h e  s h i r a ) . How ever, 

t h e  word s h i r a  may a l s o  be u se d  t o  d e n o te  any p e r s o n  who 

e x e r c i s e s  power and a u t h o r i t y  (how ever l i m i t e d  o r  w h e th e r  

s e c u l a r  o r  r e l i g i o u s )  o v e r  o t h e r  p e o p l e .

T r a d i t i o n a l l y ,  t h e  s h i r a  i s . a s s o c i a t e d  w i t h  t h e  d u t i e s

o f  r a i n - m a k i n g .  T h u s ,  a s  t h e  c u s t o d i a n  o f  t h e  r a i n  ( v i t a l

t o  t h e  p e o p l e ' s  l i v e l i h o o d )  t h e  s h i r a  a lw ay s  h o l d s  a

s p e c i a l  p o s i t i o n  among t h e  Nyimang p e o p le  and  h i s  o f f i c e  i s

t h e  f o c u s  and  i n t e r e s t  o f  t h e  w ho le  t r i b e .  F o r  t h a t  r e a s o n

he  w i e ld s  u n l i m i t e d  power o v e r  t h e  Nyimang p e o p l e .  U n l ik e

t h e  k w u n i , t h e  s h i r a  i s  n o t  p o s s e s s e d  by a n c e s t r a l  s p i r i t s

b u t  r e c e i v e s  h i s  p o w e r s -o f  r a i n - m a k in g  d i r e c t l y  f rom  t h e

a b r a d i  ( t h e  c r e a t o r ) ,  and  i s  h e lp e d  by a  s p i r i t  m e s s e n g e r

known a s  muslum o r  k u r s h a l . A c c o rd in g  t o  N a d e l :

H is  o f f i c e  b i n d s  t h e  p e o p le  more s t r o n g l y  
t o g e t h e r :  t h e  r e l i g i o u s  r i t e s  o f  Nyima a r e
c o n s c i o u s l y  fo c u s e d  on t h e  p e r s o n  o f  t h e  r a i n -  ^ 
m ak e r ,  t h ro u g h  o f f e r i n g s  and r i t u a l  o b l i g a t i o n s .

1. See g e n e r a l l y ,  N a d e l ,  The N uba, o p . c i t . , 446 , 452 and  p a s s i m : id e m ,
"A S tu d y  o f  Sham anism ", o p . c i t . , 33: s e e  a l s o  A. K r o n e n b e rg ,  "Some
n o t e s  on th e  r e l i g i o n  o f  t h e  Nyimang" (1959) 7 K ush, 2 0 8 -2 0 9 .

2 . See R .C . S t e v e n s o n ,  A S u rv ey  o f  t h e  P h o n e t i c s  and G ram m atica l  S t r u c t u r e
o f  t h e  Nuba M oun ta in  L a n g u a g e s ,  w i t h  p a r t i c u l a r  R e f e re n c e  t o  O to r o ,
K a tc h a  and Nyimang, i n  A f r i k a  und U b e r s e e ,  Band XL, B e r l i n  1956, 107, n . 4 7 .

3 . N a d e l ,  The Nuba, o p . c i t . ,  4 5 2 .
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I n  t h e  o l d  d a y s , t h e  s h i r a  was r e g a r d e d  a s  a  p a ra m o u n t  

l e a d e r  o f  t h e  w ho le  Nyimang t r i b e  i n  t im e s  o f  w a r ,  b u t  

t h a t  was so  " w i t h o u t  y e t  e n t a i l i n g  f u l l  t r i b a l  u n i t y " . *

P e o p le  b e l i e v e d  s t r o n g l y  t h a t  t h e  s h i r a , th ro u g h  t h e  a i d  

o f  h i s  s u p e r n a t u r a l  f a c u l t i e s ,  was c a p a b l e  o f  l e a d i n g  them  

e i t h e r  t o  v i c t o r y  o r  i n t o  u t t e r  d e f e a t .  He was a l s o  

th o u g h  o f  a s  b e i n g  c a p a b le  o f  p lu n g in g  t h e  w ho le  t r i b e  i n t o  

p l a g u e s  o f  d i s e a s e s  and f a m in e s .  I n  t h e  o l d  d a y s ,  and  on 

o c c a s i o n ,  h e  w ou ld  employ h i s  s u p e r n a t u r a l  pow ers  to  

r e s o l v e  d i s p u t e s  b e tw e e n  i n d i v i d u a l  members o f  t h e  

c o m m u n it ie s .  I n  s h o r t ,  h e  was r e g a r d e d  a s  t h e  m ost 

v e n e r a t e d  f i g u r e  i n  t h e  Nyimang community and  no member o f  

t h e  community w ould  d a r e  d i s o b e y  h i s  o r d e r s ,  o t h e r w i s e  h e  

( t h e  s h i r a ) w ould  s a n c t i o n  th e  v i l l a g e  by  s t o p p i n g  t h e  r a i n .

D e s p i t e  t h i s  s e e m in g ly  overw he lm ing  a u t h o r i t y  o f  t h e

s h i r a  i n  t h e  t r a d i t i o n a l  Nyimang s o c i e t y ,  e n o u g h  e v id e n c e

e x i s t s  t o  d e m o n s t r a t e  beyond d o u b t  t h a t  t h e  s h i r a  was r e g a r d e d

more a s  a  mere s p i r i t u a l  l e a d e r  t h a n  someone e n j o y i n g  any

a b s o l u t e  p o l i t i c a l  suprem acy  o v e r  t h e  Nyimang t r i b e .  On

many o c c a s i o n s  h i s  a u t h o r i t y  was n o t  s t r o n g  enough  t o

p r e v e n t  a t t e m p t s  by i n d i v i d u a l  Nyimang s u b t r i b e s  t o  w i th d ra w

from  t h i s  l o o s e  u n i t y  h o l d i n g  t h e  Nyimang t o g e t h e r  a s  a  

2t r i b e .  He waa t h e r e f o r e  u n a b le  t o  s t o p  w ars  w h ic h  w e re  

commonplace among t h e  Nyimang s u b t r i b e s .

I n  a d d i t i o n ,  d e f i a n c e  by o t h e r  w ar  s p i r i t s  to  t h e  

a u t h o r i t y  o f  t h e  s h i r a  was a l s o  a common o c c u r r e n c e .  The

s t o r y  o f  t h e  w ar  s p i r i t  (kw ueer A b i s h e t )  o f  S a l a r a  who

1 . L o c . c i t . 
2. L o c . c i t .
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d i s a g r e e d  w i t h  a  s h i r a  t o  t h e  e x t e n t  o f  s t a b b i n g  h im ,  was 

w e l l  known. The w ar  s p i r i t  o f  F a s s u  o r  e l  Fos was so  

d i s p l e a s e d  w i th  t h e  s h i r a  t h a t  he  p r e v e n t e d  h i s  p e o p le  

f rom  g i v i n g  any g i f t s  o r  c u s to m a ry  dues  t o  t h e  s h i r a  u n t i l  

now. Most r e c e n t  o f  t h e s e  d e f i a n c e s  i s  t h e  s t o r y  o f  

kw ueer  Nim ra o f  T u n d ia  who d u r in g  th e  r e b e l l i o n  o f ’ 1917 

d e f i e d  S h i r a  A ja b n a  and s i d e d  w i t h  t h e  g o v e rn m e n t .

A c c o rd in g  t o  i n f o r m a n t s ,  t h e  s h i r a  was i n  a lm o s t  c o n s t a n t  

d i s p u t e  w i t h  t h e  p e o p le  o f  K u r m i t i  s u b t r i b e .  S i m i l a r l y ,  

i n f o r m a n t s  r e l a t e  a  s t o r y  i n d i c a t i n g  t h a t  t h e  S h i r o  wa 

( t h e  p e o p le  o f  t h e  s h i r a ) w ere  o r i g i n a l l y  a  s e c t i o n  f ro m  

N i t i l  s u b t r i b e  and u s e d  t o  l i v e  t h e r e .  They came t o  t h e i r  

p r e s e n t  l o c a l i t y  a p p r o x im a te ly  s i x  t o  s e v e n  g e n e r a t i o n s  ago 

a t  t h e  t im e  o f  S h i r a  Kurmede. The r e a s o n s ,  a s  t o l d  b y  t h e  

i n f o r m a n t s ,  was t h a t  t h e  s h i r a  was t h r e a t e n e d  w i t h  d e a t h  

b e c a u s e  he  m a l i c i o u s l y  l e d  t h e s e  p e o p le  t o  c o n t i n u o u s  d e f e a t s  

w henever  t h e y  w en t  o u t  r a i d i n g  o t h e r  t r i b e s .  From t h e  above  

s t o r i e s  one  c an  i n f e r  t h a t  t h e  s h i r a  was n o t  c a p a b l e  o f  

p o l i t i c a l l y  u n i f y i n g  t h e  Nyimang t r i b e  u n d e r  t h e  b a n n e r  o f  

h i s  s a c r e d  l e a d e r s h i p .  As a m a t t e r  o f  f a c t ,  and i n  a  

v a r y i n g  d e g r e e ,  now o n ly  t h r e e  o u t  o f  s e v e n  Nyimang s u b 

t r i b e s ,  nam ely  S a l a r a ,  K u rm it i  and T u n d ia ,  s t i l l  owe 

a l l e g i a n c e  t o  t h e  p r e s e n t  s h i r a . The r e s t  h a v e  b r o k e n  

away ( lo n g  b e f o r e  t h e  Condominium Regime) f rom  t h e  S h i r a  

and c l a i m  t o  h av e  t h e i r  own f u n c t i o n a r i e s  f o r  r a i n - m a k i n g .

I t  m ust b e  rem em bered , ho w e v e r ,  t h a t  Nyimang e x t e r n a l  

a f f a i r s  i n  t h e  o l d  days w ere  n o t  a lw ay s  d o m in a te d  by 

w a r f a r e .  T h e re  w ere  t im e s  when th e y  n e e d ed  p e a c e  t o
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r e g a i n  b r e a t h .  F o r  t h a t  r e a s o n  p e a c e  p a c t s  e x i s t e d ,  

e i t h e r  am ongst t h e  Nyimang co m m u n it ie s  t h e m s e lv e s ,  o r  

b e tw e e n  t h e  Nyimang and  o t h e r  t r i b e s .

As r e g a r d s  t h e  i n t e r - t r i b a l  p a c t s ,  t h e y  w ere  e n t e r e d  

i n t o  b o t h  on i n d i v i d u a l  and g roup  l e v e l s .  When made on 

g roup  l e v e l s  t h e s e  p a c t s  u se d  t o  c o m p r ise  t h e  c o n c e r n  o f  

a  s i n g l e  Nyimang s u b t r i b e .  I n t e r n a l  p a c t s  e x i s t e d  b e tw e e n  

t h e  Nyimang s u b t r i b e s  th e m s e lv e s  a s  b e tw e e n  S a l a r a  and  

T u n d ia  and S a l a r a  and  S h i r o  wa. On th e  i n t e r - t r i b a l  l e v e l ,  

t h e  S a l a r a  s u b t r i b e  (Nyimang) k e p t  b r o k e n  p a c t s  w i t h  

G h u l f a n ,  K a t l a ,  T im a, W a l i ,  K u j u r i a ;  t h e  T u n d ia  (Nyimang) 

w i t h  Fanda and K arko ;  t h e  K u r m i t i  w i t h  Mandal and D i l l i n g ;  

t h e  N i t i l  w i t h  D i l l i n g ,  and t h e  S h i r o  wa w i t h  t h e  Hawazma 

A ra b s .  S t e v e n s o n ,  h o w e v e r ,  m e n t io n s  t h a t  t h e r e  was once

a  p a c t  on t r i b a l  l e v e l  b e tw e e n  t h e  Nyimang t r i b e  and  t h e  

K o r t a l a  t r i b e . ^  However, i t  m ust b e  rem em bered t h a t  m ost 

o f  t h e s e  p a c t s  w ere  s h o r t - l i v e d  and  s u b j e c t  t o  i n f r i n g e m e n t s  

a t  t h e  whims o f  b o t h  i n d i v i d u a l s  and  t h e  g ro u p s  o f  e i t h e r  

s i d e .

P eace  p a c t s  b e tw e e n  t h e  Nyimang and  o t h e r  t r i b e s  w e re  

made by  s e n d in g  t o  t h e  i n t e n d e d  t r i b e s  p e r s o n s  known a s  

b w i r u  i r a n  ( m a s te r s  o f  t h e  p a t h ) .  T h ese  p e r s o n s  w e re  f o r  

t h e  m ost p a r t  w a r r i o r s  who had  a l r e a d y  b e e n  c a p t u r e d  and  

ransom ed and who w e re  r e p u t e d  f o r  c e r t a i n  p e r s o n a l  q u a l i t i e s  

su c h  a s  b r a v e r y  and w isdom , and c a p a b i l i t y  o f  n e g o t i a t i n g

See S t e v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n ,  o p . c i t . ,  142.
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t h e  te rm s  o f  p e a c e .  I t  was n o t  n e c e s s a r y  t h a t  t h e y  s h o u ld  

b e  o f  k u j u r  (shaman) o r i g i n ,  a l t h o u g h  a shaman m ig h t  some

t im e s  be  n e e d ed  t o  o f f i c i a t e  a t  t h e  p e r f o r m in g  o f  t h e  r i t e  

r e s u l t i n g  i n  t h e  p e a c e  t r e a t y .

As a  r u l e ,  t h e  b w iru  i r a n  ( m a s te r s  o f  t h e  p a t h )  u s e d  

t o  e n jo y  im m u n i t ie s  s i m i l a r  t o  t h o s e  o f  a m b a ssa d o rs  a s  t h e y  

w ou ld  n o t  b e  c a p t u r e d  o r  m o le s te d  by  t h e  enemy t r i b e s  w h i l e  

on t h e i r  m i s s i o n .  T h is  i n v i o l a b i l i t y  a r o s e  f rom  t h e  f a c t  

t h a t  su c h  a  p e r s o n  h a d  a l r e a d y  b e e n  c a p t u r e d  by t h e  enemy 

t r i b e  w h ic h  f a c t  gave  r i s e  t o  a  p e c u l i a r  r e l a t i o n s h i p  a k i n  

t o  t h a t  o f  b lo o d b r o th e r h o o d  t h a t  e x i s t s  b e tw e en  t h e  p e r s o n  

and  h i s  e x - c a p t o r s .  The two f a m i l i e s  became t u s u l  ( o c h r e ) .  

The e x - c a p t i v e ,  i f  h e  l a t e r  v i s i t e d  t h e  t r i b e  o f  h i s  f o rm e r  

m a s t e r ,  m ust be  d e fe n d e d  by t h e  w ho le  f a m i ly  o f  t h e  e x 

c a p t o r s  a g a i n s t  r e c a p t u r e  by o t h e r  members o f  t h e  enemy 

t r i b e .  I t  was b e c a u s e  o f  t h i s  a v a i l a b l e  p r o t e c t i o n  t h a t  

o n ly  e x - c a p t i v e s  w ere  c o n s id e r e d  as  b e s t  a b l e  t o  s e r v e  a s  

a m b a ssa d o rs  i n t o  enemy t e r r i t o r i e s .

D u r in g  t h e  Condominium t h e  c h a n g e s  w i t h i n  t h e  Nyimang

p o l i t i c a l  s t r u c t u r e  f ro m  i t s  t r a d i t i o n a l  fo rm  t o  t h a t  o f

th e  modern s y s te m  w e re  m ost p r o n o u n c e d .1 The new p o l i t i c a l

s t r u c t u r e  was b a s e d  on  t h e  a p p o in tm e n t s  o f  t h e  Meks ( c h i e f s )

and S h e ik h s  i n  e a c h  s u b t r i b e .  The a p p o in tm e n t  o f  t h e

S h e ik h s  i n  p a r t i c u l a r  was done on a  c l a n  b a s i s ,  t h u s

p r e s e r v i n g  one o f  t h e  m ost i m p o r t a n t  f e a t u r e s  o f  t h e  Nyimang 

2s o c i a l  s t r u c t u r e .  At t h e  h e a d  o f  t h e s e  Meks and S h e ik h s  

was t h e  N a z i r ,  t h e  P aram oun t C h ie f  o f  t h e  Nyimang

1. N a d e l ,  The N uba, o p . c i t . , 470 .
2 .  I b i d . ,  471 .
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C o n fe d e ra c y .  H is  j u r i s d i c t i o n  (b o th  a d m i n i s t r a t i v e  and  

j u d i c i a l )  em braced  n o t  o n ly  t h e  Nyimang s u b t r i b e s ,  b u t  

a l s o  c e r t a i n  n e ig h b o u r i n g  t r i b e s ,  v i z . , M andal ,  W ali  K a r k o ,  

T em ein , K a t l a  and J u l u d ,  a l l  o f  whom a r e  non-N yim ang t r i b e s .

I t  i s  th u s  t r u e  t h a t  t h e  i n t r o d u c t i o n  o f  law  and o r d e r

e n f o r c e d  by g o v e rn m e n t - a p p o in te d  c h i e f s  as  a  means o f

e f f e c t i v e  a d m i n i s t r a t i v e  o f  t h e  a r e a  made m a s s iv e  c h a n g e s  i n

b o t h  t h e  p o l i t i c a l  and s o c i a l  s t r u c t u r e s  o f  t h e  t r a d i t i o n a l

Nyimang s o c i e t y .  B u t ,  a s  m e n t io n e d  by  N a d e l :

T e r r i t o r i a l  c h i e f t a i n s h i p ,  th o u g h  i n  i t s e l f  a  
new p r i n c i p l e  i n  t h i s  t r i b e ,  h a s  em erged  fro m  
th e  r e m a rk a b ly  happy  f u s i o n  o f  t r a d i t i o n a l  
s t r u c t u r a l  f e a t u r e s  -  l o c a l  u n i t s  and c l a n  
o r g a n i z a t i o n .  The f a v o u r a b l e  c o n s t e l l a t i o n  
o f  Nyima g r o u p in g ,  w i t h  i t s  t e n d e n c y  to w a rd s  
a  t e r r i t o r i a l  c o n c e n t r a t i o n  o f  c l a n s ,  h a s  
no d o u b t  g r e a t l y  h e lp e d  to w a rd s  a  sm ooth  
d e v e lo p m e n t .*

However, t h e  s y s te m  o f  N a t iv e  A d m i n i s t r a t i o n  was 

a b o l i s h e d  i n  t h e  e a r l y  s e v e n t i e s ,  and  e v e r  s i n c e  t h e  N a z i r  

w i t h  h i s  Meks and S h e ik h s  h a s  b e e n  d e v o id  o f  any  

a d m i n i s t r a t i v e  o r  j u d i c i a l  p o w e r s .  The a d m i n i s t r a t i o n  o f  

c u s to m a ry  law  i s  now e n t r u s t e d  t o  t h e  L o c a l  P e o p l e ’ s C o u r t s  

s i t u a t e d  i n  N i t i l ,  T u n d ia  and S a l a r a .  A d m i n i s t r a t i v e  

a f f a i r s  a r e  i n  t h e  h a n d s  o f  t h e  S a l a r a  P e o p l e ’ s C o u n c i l ,  

w h i l e  t h e  p o l i t i c a l  a f f a i r s  a r e  h a n d le d  by o r g a n i z a t i o n s  

( fo u n d  i n  b i g g e r  v i l l a g e s )  su c h  a s  t h e  Youth  U n io n ,  th e  

V i l l a g e  D evelopm ent C om m ittee ,  t h e  P a r e n t s ’ C o u n c i l ,  e t c . ,  

a l l  o f  w h ic h  owe t h e i r  a l l e g i a n c e  t o  t h e  SSU ( t h e  Sudan 

S o c i a l i s t  U n io n ) .  A l th o u g h  one c o u ld  o b s e r v e  t h a t  a l l  

t h e s e  o r g a n i z a t i o n s  a r e  mere n o v e l t i e s  and do n o t ,  i n  f a c t ,

1. I b i d . ,  472.
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f i n d  any b r o a d  a c c e p t a n c e  w i t h  t h e  v i l l a g e r s ,  one c o u ld  

e q u a l l y  a d m it  t h a t  once a g a in  t h e  Nyimang s o c i e t y  i s  i n  

th e  p r o c e s s  o f  b e in g  t r a n s f o r m e d  i n t o  y e t  a n o th e r  

d i f f e r e n t  fo rm  o f  s o c i e t y  by a d d in g  a new f o rm u la  o f  

w id e r  t e r r i t o r i a l i s m .



CHAPTER I I

CONCEPT AND CLASSIFICATION OF PROPERTY 
AMONG THE NYIMANG

INTRODUCTION

The Nyimang c o n c e p t i o n  and  c l a s s i f i c a t i o n  o f  p r o p e r t y  p r e s e n t

some b a s i c  p ro b le m s  to  t h e  i n v e s t i g a r o s . Among su c h  p r o b le m s ,

w hich  commonly e x i s t  i n  m ost  A f r i c a n  c u s to m a ry  s y s te m s ,  i s  how

to  f i n d  a n  a p p r o p r i a t e  l a n g u a g e  c a p a b le  o f  d e s c r i b i n g  and h e n c e

a n a l y s i n g  a  p a r t i c u l a r  s y s te m  o f  t r a d i t i o n a l  la w .  The enorm ous

d i v e r s i t y  o f  e c o n o m ic ,  s o c i a l ,  p o l i t i c a l ,  r e l i g i o u s  p r a c t i c e s  and

a t t i t u d e s  h a v e  a m a jo r  im p a c t  on any p e o p l e ' s  i d e a s  o f  p r o p e r t y .

T h is  d i v e r s i t y  i n c l u d e s  t h e  d i f f i c u l t y  i n h e r e n t  i n  a n a l y s i n g  t h e

c l u s t e r  o f  r i g h t s  and d u t i e s  w h ich  d e f i n e  and  g o v e rn  th e

p r o p r i e t a r y  r e l a t i o n s h i p s  o f  members o f  any g i v e n  t r a d i t i o n a l

s o c i e t y .  T h u s ,  s t u d e n t s  o f  A f r i c a n  t r a d i t i o n a l  law s have

e x p r e s s e d  c o n c e r n  i n  f i n d i n g  i t  d i f f i c u l t  t o  d e s c r i b e  A f r i c a n

t e n u r e  sy s te m s  i n  te rm s  " o f  f a m i l i a r  l e g a l  and  l i n g u i s t i c  c o n c e p t s '1.*

A l l o t t ,  ho w ev er ,  th o u g h  he  a c c e p t s  i n  p r i n c i p l e  t h e  u s e  o f

v e r n a c u l a r  t e r m s ,  do es  n o t  c o m p le te ly  a g r e e  w i t h  t h e  " n o t i o n  t h a t  a

a c o r r e c t  o r  s a t i s f a c t o r y  a c c o u n t  o f  a  g iv e n  c u s to m a ry  law  X c a n  o n l y

2
be w r i t t e n  i n  t h e  X l a n g u a g e " .  On th e  o t h e r  h a n d ,  he  f u r t h e r  w a rn s

D. B iebuyck  ( e d . ) ,  A f r i c a n  A g r a r i a n  S y s te m s , 1963, 5 2 ;  s e e  a l s o ,  
T.O . E l i a s ,  The N a tu re  o f  A f r i c a n  Custom ary  Law. 1956, 163 -1 6 6 ,  
173-175; P .  Bohannan, " ' L a n d ' ,  'T e n u r e '  and L a n d - T e n u r e " ,  i n  
D( B ie b u y c k ,  i b i d ; , t i l .
A:N. A l l o t t ,  "Law and s o c i a l  a n t h r o p o l o g y " ,  (1967)  17 S o c i o l o g u s , 17.
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u n h e e d in g  i n t r o d u c t i o n  o f  a l i e n  te rras  i n t o  i n d ig e n o u s  sy s te m s

w h ic h  may h a v e  m i s l e a d i n g  e f f e c t s .  One h a s  t h e r e f o r e  b e e n  w arned

by w r i t e r s  on th e  s u b j e c t  to  r e s i s t  t h e  t e m p t a t i o n  o f  u s in g  an  a l i e n

la n g u a g e  f o r  p u r p o s e s  o f  d e s c r i p t i o n  and a n a l y s i s  b e c a u s e  t h i s  would

1i n e v i t a b l y  l e a d  to  d i s t o r t i o n  o f  t h e  in d ig e n o u s  s y s te m s .  N ever

t h e l e s s ,  m ost  A f r i c a n  sy s te m s  o f  c u s to m a ry  law  a r e  j u r i s t i c a l l y  

u n s o p h i s t i c a t e d  and h e n c e  f a i l  to  e v o lv e  and f i n a l l y  accommodate 

some b a s i c  j u r a l  c o n c e p t s .  The r e s u l t i n g  l a c k  o f  a p p r o p r i a t e  

l e g a l  te rm s  i n  th e  v e r n a c u l a r  w ords m ean t t h a t  t h e r e  h a s  t o  be

e v e n t u a l  t u r n  to  t h e  b o r ro w in g  o f  a l i e n  l e g a l  t e r m in o lo g y ,  w h e th e r

2f o r  p r a c t i c a l  p u r p o s e s  o r  acad em ic  a n a l y s i s .

B. CLASSIFICATION OF PROPERTY

I n  c o n s i d e r i n g  t h e  t r a d i t i o n a l  Nyimang mode o f  p r o p e r t y  

c l a s s i f i c a t i o n ,  i t  m ust be  m e n t io n e d  a t  t h e  o u t s e t  t h a t  t h e  Nyimang 

p e o p le  have  n e v e r  d e v e lo p e d  any  s y s t e m a t i c  c l a s s i f i c a t i o n  o f  v a r i o u s  

ty p e s  o f  p r o p e r t y  i n t o  a  g i v e n  s e t  o r  p e t t e r n  o f  te rm s  a s  w i t h  t h e  

a n t i t h e s e s  m o v ab le - im m o v a b le ,  c o r p o r e a l - i n c o r p o r e a l ,  o r  r e a l  and 

p e r s o n a l  p r o p e r t y  s u c h  a s  o b t a i n s  u n d e r  A ng lo -A m erican  j u r i s p r u d e n c e .  

But i n  th e  common p a r l a n c e  o f  t h e  Nyimang p e o p le  a l l  t y p e s  o f
^  3 ^

p r o p e r t y  a r e  r e f e r r e d  to  by th e  g e n e r i c  te rm  m a id . To them m aid 

w ould  c o v e r  t h e  f o l l o w i n g  c a t e g o r i e s :

1. Land: k e i l  -  s o i l

2 .  T r e e s :  tuma

3 . M ovab les :  t h e s e  may be  d i v i d e d  i n t o  t h e  f o l l o w i n g :

1. F o r  a  f u l l e r  a c c o u n t  o f  some l i n g u i s t i c  p ro b le m s  i n v o l v e d ,  s e e  
A l l o t t 1s "Language  and p r o p e r t y :  a  u n i v e r s a l  v o c a b u la r y  f o r  t h e  
a n a l y s i s  and d e s c r i p t i o n  o f  p r o p r i e t a r y  r e l a t i o n s h i p s " ,  ( 1 9 7 0 ) ,  
A f r i c a n  Language S t u d i e s , 1 2 f f .

2 . C f _. ,  I n t r o d u c t o r y  c h a p t e r  by A l l o t t ,  E p s t e i n  and Gluckman, i n
I d e a s  and P r o c e d u r e s  i n  A f r i c a n  Custom ary  Law, 1969, 1 5 -2 1 .

3. T h is  i s  b o rro w ed  from  an  A r a b ic  word -  m al -  w h ich  means w e a l t h .
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i )  L i v e s t o c k :  k i y e ;

i i )  C h a t t e l s  ( c r o p s ,  h o u s e h o ld  u t e n s i l s  and o t h e r  

p e r s o n a l  p r o p e r t y ,  i n c l u d i n g  h e i r l o o m s  and 

o f f i c e  i n s i g n i a ) ;

i i i )  Money, and

i v )  D e b ts .

1. Land ( k e i l )

Haw kesworth w r o te  t h a t :

The Nuba does  n o t  r e g a r d  la n d  as  a 
fo rm  o f  r e a l  e s t a t e  i n  i t s e l f ,  b u t  
r a t h e r  as  a  medium w hich  c an  be  u t i l i z e d  
f o r  c e r t a i n  p u r p o s e s ,  su c h  as  b u i l d i n g ,  
c u l t i v a t i o n ,  h u n t i n g ,  g r a z i n g ,  t h e  c u t t i n g  
o f  t i m b e r ,  t h e  c o l l e c t i o n  o f  h o n e y ,  e t c . ^

I n d e e d ,  t h e s e  a r e  t h e  m o s t  i m p o r t a n t  f a c e t s  o f  any  t r i b a l

l a n d  u s e ;  b u t  t h i s  p o i n t  m ust n o t  be  t a k e n  to  o b s c u r e  th e

p r o p r i e t a r y  r i g h t s  e n jo y e d  by th e  Nubas o v e r  m o st  o f  t h e i r

p l o t s .  Hawkesworth s u g g e s t s  t h a t  t h e  l a n d  a s  su c h  ( i n  t h e

form  o f  s o i l )  a p a r t  f rom  o t h e r  r i g h t s  and  i n t e r e s t s  i n  i t ,  i s

i n c a p a b l e  o f  p r o p r i e t a r y  o w n e rsh ip  by t h e  N ubas. The p r e s e n t

w r i t e r  b e l i e v e s  t h a t  Haw kesw orth  i s  wrong i n  a ssu m in g  t h a t

t h e  Nubas do n o t  h o l d  and e n jo y  d e f i n e d  r i g h t s  and  i n t e r e s t s  i n

l a n d .  In d e e d  N ade l  h a s  o b s e rv e d  t h a t  i n  t h e  Nuba M o u n ta in s

p e o p le  h av e  a b s o l u t e  p r o p e r t y  r i g h t s  i n  c u l t i v a t e d  l a n d  t o  t h e

e x t e n t  t h a t  th e y  e n jo y  t h e  r i g h t  o f  s a l e  and d i s p o s i t i o n  by 

2w i l l .  But one h a s  to  remember t h a t  Haw kesw orth  w r o te  m  a 

p e r i o d  when th e  s tu d y  o f  A f r i c a n  l e g ^ l  sy s te m s  was i n  i t s

1. D. H aw kesw orth , "The Nuba P e o p le  o f  S o u th e rn  K o rd o fa n " ,  ( I ? 3 2 / 3 3 )
15 187‘

2 . S .F .  N a d e l ,  The N uba, L ondon, 1947, 22 , 23 , 30 ; s e e  a l s o  D. Roden, 
"C hang ing  p a t t e r n s  o f  l a n d  t e n u r e  am ongst t h e  Nuba o f  C e n t r a l  
S udan" ,  (1971) 1 0 :4 ,  J .Ad.O ., 296.
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i n f a n c y ;  i t  i s  n o t  s u r p r i s i n g  t h e r e f o r e  i f  he  made a  f a l s e  

c o m p a r is o n  b e tw e en  th e  t r i b a l  s y s te m  o f  l a n d h o l d in g  and t h a t  

o f  t h e  h i g h l y  s o p h i s t i c a t e d  and v e ry  t e c h n i c a l  E n g l i s h  

t e n u r i a l  s y s te m .  Under E n g l i s h  law , i t  i s  t r u e ,  a l l  l a n d s  -  

o f  w h a te v e r  n a t u r e  -  m u s t  o f  n e c e s s i t y  be h e l d  o f  some 

s u p e r i o r  l o r d  o r  from  t h e  Crown.^ T hus ,  and s i n c e  t h e  

E n g l i s h  law  i s  g e n e r a l l y  c o n c e rn e d  w i t h  t h e  c o n c e p t  o f

2p o s s e s s i o n  r a t h e r  th a n  w i t h  t h e  c o n c e p t s  o f  o w n e r s h ip ,  th e

d o c t r i n e  o f  e s t a t e s  gave  r i s e  t o  s e p a r a t e  and f r a g m e n t a l

i n t e r e s t s  o v e r  l a n d .  T h is  i s  a  p r o d u c t  o f  an  h i s t o r i c a l

e v o l u t i o n  w h ich  Noyes h a d  t r u l y  d e s c r i b e  i t  a s  " f r a c t i o n s  o f  

3p r o p e r t y " .  T h is  p e c u l i a r  E n g l i s h  c o n c e p t  o f  p r o p e r t y  i n

l a n d  i s  f u n d a m e n ta l ly  d i f f e r e n t  f rom  th e  Nyimang i d e a  o f

p r o p e r t y - h o l d i n g .

The b a s i s  o f  l a n d - h o l d i n g  among t h e  Nyimang i s ,  a s  Obi h a s

p u t  i t  f o r  t h e  I b o ,  t h a t  " . . . . t h e . . . . i n d i v i d u a l  e n jo y s  i n t e r e s t s

i n  t h e  l a n d  a s  o f  r i g h t  and  a s  an  i n t e g r a l  p a r t  o f  t h e  l a n d -  

4h o l d i n g  u n i t " .  The p i e c e  o f  l a n d  t h a t  an  i n d i v i d u a l  h a s  

a p p r o p r i a t e d  f ro m  v i r g i n  l a n d  o r  h a s  b o u g h t  by h i s  own c a t t l e ,  

g o a t s ,  o r  c ro p s  e t c . ,  fo rm s an  i n s e p a r a b l e  p a r t  o f  h i s  own 

p r o p e r t y , ( i . e . , n o t  s u b j e c t  t o  any s u p e r i o r  i n t e r e s t  o r  c o n t r o l ) .  

Such a  p e r s o n  w ould  e n jo y  an  a b s o l u t e  p r o p r i e t a r y  r i g h t  i n  

r e s p e c t  o f  t h a t  p r o p e r t y ,  a  r i g h t  w h ich  i n  a l l  c a s e s  w ould  b e  

p e rm a n e n t  and h e r i t a b l e .

1. C h e s h i r e Ts Modern Law o f  R eal P r o p e r t y ,  London, 12 th  e d i t i o n ,  1976, 
14, 28 .

2 .  I b i d . , 2 8 - 2 9 f f .
3 . C.R. N oyes, The I n s t i t u t i o n  o f  P r o p e r t y , 1936, 311; s e e  a l s o ,

H. F o r b e s ,  R e a l  P r o p e r t y  Law, London, 1974, 13 -14 .
4 .  S .N .C . O b i ,  The Ibo  Law o f  P r o p e r t y , London, 1963, 31 ; s e e  a l s o ,

E l i a s ,  o p . c i t . ,  165.
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I t  i s  a p t  t h e r e f o r e  t o  n o t e  i n  t h i s  c o n n e x io n  t h a t  t h e  

Nyimang la n g u a g e  c o n t a i n s  nouns and  p ro n o u n s  w h ich  p r e c i s e l y  

e x p r e s s  p r o p r i e t a r y  r e l a t i o n s h i p s  b e tw e en  a  p e r s o n  and t h e  

t h i n g  he owns and o v e r  w h ich  he  e x e r c i s e s  power o f  c o n t r o l .  

Words su c h  as  anong o r  anon -  h i s  o r  t h e i r s ,  wong o r  wuong -  

mine o r  o u r s ,  and  nyun  -  y o u r s ,  a r e  u s u a l l y  u se d  e x t e n s i v e l y  

i n  te rm s  o f  p r o p r i e t a r y  r i g h t  so  a s  t o  convey  th e  i d e a  t h a t  t h e  

p e r s o n  i n  q u e s t i o n  e n jo y s  a r i g h t  e q u i v a l e n t  t o  " o w n e rs h ip "  

i n  t h e  p r o p e r t y  m e n t io n e d .  The word i r a n  -  m a s t e r  o r  o w n e r ,  

i s  u s e d  to  d e s c r i b e  t h e  p r o p r i e t o r  and h e n c e  l e g a l l y  d e f i n e  h i s  

p o s i t i o n  a s  a  h o l d e r  o f  a  c e r t a i n  o b j e c t  v i s - h - v i s  o t h e r  

members o f  t h e  com m unity .

The f o l l o w i n g  f e a t u r e s  a r e  c h a r a c t e r i s t i c  o f  Nyimang 

i d e a s  o f  p r o p e r t y :

i )  Land among t h e  Nyimang i s  o r i g i n a l l y  a c q u i r e d  by f a m i l i e s  

th r o u g h  o c c u p a t i o n  o f  an  u n a p p r o p r i a t e d  p o r t i o n  o f  l a n d  

and i t s  c o n v e r s i o n  t o  t h e i r  p e r s o n a l  u s e .  B u t  t h e s e  

f a m i ly  l a n d s  a r e  i n  p r a c r i c e  e n jo y e d  by t h e  i n d i v i d u a l  

members o f  t h e  f a m i ly  i n  t h e i r  own r i g h t  and  f o r  t h e i r  own 

b e n e f i t .  T h i s  i l l u s t r a t e s  t h e  s t r o n g l y  i n d i v i d u a l  

c h a r a c t e r  o f  p r o p e r t y  r i g h t s  among th e  Nyimang.

i i )  D e s p i t e  t h e  c e r e m o n ia l  f e s t i v i t i e s  a t  t h e  b e g in n i n g  and  

t h e  end o f  e a c h  a g r i c u l t u r a l  s e a s o n ,  l a n d  h a s  n e v e r  b e e n  

w o rs h ip p e d  a s  a  d e i t y .

i i i )  I n  t h e  e g a l i t a r i a n  s o c i e t y  o f  t h e  Nyimang p e o p l e ,  t h e  

t e n e t s  o f  t h e i r  r e l i g i o u s  p h i lo s o p h y  e m p h a s iz e  t h a t  l a n d  

i s  th e  c r e a t i o n  o f  a b r a d i  ( " c r e a t o r " ) , and t h e r e f o r e  no  

human b e in g  h a s  pow er to  deny i t s  u t i l i z a t i o n  t o  h i s  

f e l l o w  men.



i v )  Land h a s  a lw ay s  b e e n  p l e n t i f u l ,  and  h e n c e  s u f f i c e d  

f o r  t h e  n e e d s  o f  a l l  c i t i z e n s .

v) B e ing  a c e p h a l o u s ,  t h e  Nyimang s o c i e t y  n e v e r  acknow ledged  

any s o r t  o f  l a n d l o r d s  o r  sup rem acy  o f  p o w e r fu l  c h i e f s  

o v e r  t h e i r  l a n d s .

The Nyimang a r e  p r i n c i p a l l y  a g r i c u l t u r a l i s t s ,  so  t h a t  

t h e i r  m a jo r  c o n c e r n  i s  a b o u t  t h e  u s e  and  c o n t r o l  o f  c u l t i v a b l e  

l a n d s .  To b e g i n  w i t h ,  t i t l e  to  l a n d  i s  a c q u i r e d  and  h e l d  by 

f a m i l i e s ;  b u t  a s  so o n  a s  a  p a r t i c u l a r  p o r t i o n  o f  l a n d  i s  

a p p r o p r i a t e d  by an  i n d i v i d u a l  member o f  t h e  f a m i ly  g r o u p ,  

t i t l e  t o  t h a t  l a n d  v e s t s  a b s o l u t e l y  i n  t h e  i n d i v i d u a l  c o n c e r n e d .  

Thus once  a  p e r s o n  h a s  a c q u i r e d  a p i e c e  o f  l a n d  i n  t h i s  way, 

t h e  r i g h t s  t h a t  a c c r u e  to  h im  a r e  n o t  d e t e r m i n a b l e  u n l e s s ,  o f  

c o u r s e ,  th e y  a r e  a l i e n a t e d  th ro u g h  g i f t  o r  s a l e .  D ea th  by 

no m eans t e r m i n a t e s  t h e  r e l a t i o n s h i p  b e tw e e n  t h e  d e c e a s e d  i r a n  

( m a s te r )  and  t h e  p i e c e  o f  l a n d  w h ich  he  h e l d  a b s o l u t e l y .

T h e re  i s  m e t a p h y s i c a l  r e l a t i o n s h i p  b e tw e e n  t h e  p e r s o n  a s  a  l a n d -  

h o l d i n g  u n i t  and th e  l a n d  he  h o l d s .  I t  i s  b e l i e v e d  t h a t  h i s  

s o u l  and th e  p i e c e  o f  p r o p e r t y  h e  h o l d s  become i n t e r m i n g l e d ,  

t h u s  i n v e s t i n g  h im  w i t h  an  a b s o l u t e  and u n f e t t e r e d  t i t l e  

th r o u g h o u t  h i s  l i f e .  I n  many c a s e s  t h i s  c o n n e x io n  i s  

u n c h a l l e n g e a b l e  and t h e r e f o r e  p e r p e t u a l .  I n  o t h e r  w o rd s ,  

among t h e  Nyimang, t h e  i d e a  o f  t h e  " m a n / th in g "  r e l a t i o n s h i p ,  a s  

p o i n t e d  o u t  by Bohannan,1 i s  so  s t r o n g  t h a t  a  s t r a n g e r  who 

w is h e s  t o  s e t t l e  on a n o t h e r 1s l a n d  m u st  c a l l  upon t h e  o r i g i n a l

C f . ,  Bohannan, o p . c i t . ,  102; s e e  a l s o  Sumner and K e e l e r ,  
The S c ie n c e  o f  S o c i e t y ,  1946, v o l . l ,  2 4 7 f f .
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l a n d h o l d e r  to  p e r f o r m  c e re m o n ie s  to  t h e  s p i r i t  t h a t  a b i d e s  

w i t h i n  t h a t  l a n d .  I f  t h e  r e a l  i r a n  ( l a n d h o l d e r )  c a n n o t  

b e  found  o r  i s  d e a d ,  any  p e r s o n  o f  t h e  i r a n * s  (m a s te r  o r  

ow ner) f a m i ly  o r  any  member o f  h i s  c l a n  may be c a l l e d  upon  

to  p e r f o r m  th e  r i t u a l  known a s  t a n y a r i , o r  l i  s h i l  wurda 

( " r i t e  o f  c o o l i n g  th e  p l a c e " ) .  I n  s e t t l e m e n t  a r e a s ,  

e s p e c i a l l y  i n  t h e  o l d  d a y s ,  w here  a new h o m es te ad  h a s  b e e n  

c o n s t r u c t e d  w i t h  t h e  i n t e n t i o n  o f  rem o v in g  a new w i f e ,  t h e n  

b e s i d e s  t h e  above  c e re m o n ie s ,  c h i l d r e n  o f  t h e  v i l l a g e  f ro m  

b o t h  s e x e s  would  be  i n v i t e d  t o  sp en d  t h e  n i g h t  i n  t h e  new 

h o u se  e a t i n g ,  s i n g i n g  s p e c i a l  hymns and  g e n e r a l l y  b e in g  

p e r m i t t e d  t o  beh av e  a s  th e y  p l e a s e .  The i d e a  was t h a t  t h e  

p r e s e n c e  and a c t i v i t y  o f  a  g roup  o f  c h i l d r e n  would  e x p e l  e v i l  

s p i r i t s  from  th e  new p l a c e  and th u s  b r i n g  good l u c k  and 

p r o s p e r i t y  to  t h e  w o u ld -b e  i n h a b i t a n t s .

I n  t h e  a g r i c u l t u r a l  l a n d s ,  h o w e v e r ,  g i f t s  o f  fo w ls  and  

a s h i  ( b e e r )  would  be p r e s e n t e d  to  t h e  p e r s o n  who i s  r e q u i r e d  t o  

make s a c r i f i c e s  and t o  o f f e r  p r a y e r s  and i n v o c a t i o n s  t o  t h e  

d e i t i e s .  The Nyimang c l e a r l y  deny  any  i d e a  t h a t  t h e s e  

s a c r i f i c e s  a r e  p r e s e n t e d  to  t h e  la n d  s p i r i t ;  f o r  them l a n d  i s  

n o t  a  fo rm  o f  a  d e i t y ,  and h e n c e  d o e s  n o t  p o s s e s s  a  s a c r e d  

n a t u r e  o f  i t s  own. T h e re  a r e  no p r o f e s s i o n a l  p r i e s t s  f o r  s u c h  

s a c r i f i c e s .  I n f o r m a n t s  s a y  t h a t  t h e s e  s a c r i f i c e s  a r e  made t o



t h e  a b r a d i  ( " c r e a t o r " ) .  I n  many c a s e s ,  l i b a t i o n s  a r e  made t o  

t h e  s p i r i t  o f  t h e  d e c e a s e d  o r  h i s  a n c e s t o r  so  a s  to  t u r n  t h e  

l a n d  i n t o  a  p l e a s a n t  and p r o s p e r o u s  p l a c e .  A p p e a s in g  th e  f o r c e s  

t h a t  a b id e  w i t h i n  t h e  la n d  i s  p a r t  o f  t h e  j o b  o f  t h e  k e i l o  i r a n  

( " l a n d o w n e r " ) .  L ik e w is e ,  t h e  pow ers  o f  t h e  o r i g i n a l  l a n d h o l d e r  

to  in v o k e  r e l i g i o u s  s a n c t i o n s  c o n t r i b u t e  to  t h e  p e a c e f u l  and 

o r d e r l y  b o r ro w in g  o f  l a n d  and s e t t l e m e n t  o f  d i s p u t e s  r e l a t i n g  

to  p r o p e r t y  among th e  Nyimang p e o p l e .

A n a l y s i s  o f  t h e  Nyimang i d e a s  o f  p r o p e r t y ,  a s  a l r e a d y  n o t e d ,

r e v e a l s  an  i m p o r t a n t  c u l t u r a l  c o n v i c t i o n  w h ic h  p r o f e s s e s  a

g e n e r a l  dogma t h a t  t h e  k e i l  ( l a n d )  i s  t h e  c r e a t i o n  o f  a b r a d i

( " c r e a t o r " ) ,  and m ust be  open  to  a l l  members o f  t h e  community

The u n d e r l y i n g  p r i n c i p l e  o f  t h i s  c o n c e p t i o n  may f i n d  a  p a r a l l e l

s u p p o r t  i n  t h e  p h i lo s o p h y  o f  N a t u r a l  Law. Jo h n  L ocke , t h e

c l a s s i c  e x p o n e n t  o f  t h e  t h e o r y  o f  t h e  n a t u r a l  r i g h t  o f  men t o

c o n v e r t  t h o s e  t h i n g s  w h ich  a r e  n a t u r a l l y  common i n t o  t h e i r

p e r s o n a l  p r o p e r t y ,  b e l i e v e d  t h i s  r i g h t  t o  b e  d e r i v e d  f rom  n a t u r e

(a s  a  g i f t  f rom  God) and  t h a t  i t  s h o u ld  t h e r e f o r e  be i n v i o l a b l e .

T h is  b a s i c  r i g h t ,  a c c o r d i n g  t o  L ocke , e n t a i l e d  an  i m p o r t a n t

i n t e r a c t i o n  b e tw e e n  t h e  p r o p e r t y  so  a f f e c t e d  by  a  man’ s l a b o u r

and  t h e  p e r s o n a l i t y  o f  t h e  p e r s o n  who h a s  r e n d e r e d  t h e  l a b o u r .

I t  i s  t h i s  i n t e r a c t i o n ,  a c c o r d i n g  t o  L o c k e ,  w h ich  e v e n t u a l l y

endows th e  p e r s o n  w i t h  a n  e x c l u s i v e  p r o p r i e t a r y  r i g h t  i n  t h a t

o b j e c t .  He s t a t e s  t h a t :

Though th e  e a r t h  and a l l  i n f e r i o r  c r e a t u r e s  
be  common to  a l l  men, y e t  e v e r y  man h a s  a  
" p r o p e r t y "  i n  h i s  own " p e r s o n " . . . .  The 
" l a b o u r "  o f  h i s  body and t h e  "w ork"  o f  h i s  
h a n d s ,  we may s a y ,  a r e  p r o p e r l y  h i s .  W hat-
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s o e v e r ,  t h e n ,  he  rem oved o u t  o f  t h e  s t a t e  
t h a t  N a tu re  h a t h  p r o v id e d  and l e f t  i t  i n ,  
he h a t h  m ixed  h i s  l a b o u r  w i t h  i t ,  and j o i n e d  
to  i t  so m e th in g  t h a t  i s  h i s  own, and t h e r e b y  
makes i t  h i s  p r o p e r t y .  I t  b e i n g  by him  
rem oved fro m  th e  common s t a t e  N a tu re  p l a c e d  
i t  i n ,  i t  h a t h  by t h i s  l a b o u r  so m e th in g  
an n ex ed  to  i t j t h a t  e x c lu d e s  t h e  common r i g h t  
o f  o t h e r  men.

L o c k e ’ s t h e o r y ,  a s  w i l l  be  s e e n ,  i s  n o t  i n c o n s i s t e n t  w i t h  

t h e  Nyimang t r a d i t i o n a l  c o n c e p t io n s  o f  p r o p e r t y 0 However, 

t h e  r e m a rk a b le  f e a t u r e  o f  t h e  Nyimang c u s to m a ry  law  o f  

p r o p e r t y  l i e s  i n  i t s  em p h a s is  on t h e  p r i n c i p l e s ,  on  t h e  one 

h a n d ,  t h a t  th e  o c c u p a t i o n  o f  u n a p p r o p r i a t e d  l a n d  c o u p le d  w i t h  

l a b o u r  w ould  i n v e s t  t h e  o c c u p a n t  w i t h  f u l l  " o w n e r s h i p " , and 

on t h e  o t h e r  h a n d ,  t h a t  e v e n  i f  p r o p e r t y  h a d  b e e n  so  c o n v e r t e d ,  

o t h e r  members o f  t h e  community a r e  e n t i t l e d  t o  e x e r c i s e  

l i m i t e d  r i g h t s  o f  e n jo y m e n t  o v e r  t h e  l a n d .  T h is  p r i n c i p l e  

would  o n ly  a p p ly  so  lo n g  a s  t h e  l a t t e r  ack n o w led g e  th e  

p a ra m o u n t  t i t l e  and s u p e r i o r i t y  o f  t h e  f i r s t  o c c u p a n t .

T h a t  t h e  g e n e r a l  p u b l i c  h a s  t h i s  p o t e n t i a l  r i g h t  o v e r  a n  

i n d i v i d u a l ’ s p r o p e r t y  seems t o  c o n t r a d i c t  t h e  p r i n c i p l e  o f  

t h e  i n d i v i d u a l i z a t i o n  o f  l a n d h o l d i n g  among t h e  Nyimango 

T h i s ,  i t  i s  s u b m i t t e d ,  i s  o n ly  an  a p p a r e n t  c o n t r a d i c t i o n ,  w h ic h  

i s  e x p l a i n e d  by t h e  Nyimang th e m s e lv e s  who a s c r i b e  t h e  c r e a t i o n  

o f  l a n d  t o  God. H ere  t h e  Nyimang p h i l o s o p h y  t a k e s  on  a 

s t r o n g l y  c o m m u n i ta r ia n  t i n g e .  I t  f u r t h e r  e m p h a s iz e s  t h a t  any  

l a n d ,  th o u g h  i n d i v i d u a l l y  h e l d ,  m ust  n o t  be  d e n ie d  to  anyone 

who r e q u i r e s  i t  f o r  h i s  l i v e l i h o o d .  I n  e f f e c t ,  t h e  f r e q u e n c y  

o f  l a n d  b o r ro w in g  among t h e  Nyimang m ig h t  be  e x p l i c a b l e  i n

1. J .  L ocke , Two T r e a t i s e s  o f  C i v i l  G overnm en t, Everyman e d i t i o n ,  
r e p r i n t  1949, 130.
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t h e  l i g h t  o f  t h i s  g e n e r a l  p h i l o s o p h y .  T h i s ,  a s  h a s  b e e n

i n d i c a t e d  a b o v e ,  i s  a  c o n f l i c t  o f  two fu n d a m e n ta l  and c o m p e t in g

p r i n c i p l e s ,  i . e . ,  t h e  s a n c t i t y  o f  t h e  i n d i v i d u a l ' s  c l a i m  o f

b e n e f i t  e x c l u s i v e l y  f rom  h i s  l a b o u r ,  and th e  s o v e r e i g n  c l a i m

o f  members o f  a  community t o  s h a r e  i n  t h e  co m m u n ity 's  a s s e t s .

T hus ,  and d e s p i t e  t h i s  i n d i v i d u a l i t y ,  any member o f  t h e

community may r e q u i s i t i o n  any p i e c e  o f  l a n d  f o r  h i s  own u se

s u b j e c t  t o  p r i o r  p e r m i s s i o n  from  t h e  l a n d h o l d i n g  u n i t .  I n

o r d i n a r y  c a s e s ,  p e r m i s s i o n s  a r e  n e v e r  r e f u s e d ;  b u t  o f t e n  no

p e r m i s s i o n  w ould  be  s o u g h t .  N adel i s  t h e r e f o r e  r i g h t  i n

n o t i n g  t h a t  b o r ro w in g  o f  la n d  among t h e  Nyimang i s  w id e ly  s p r e a d

and h e n c e  i s  f i r m l y  i n s t i t u t i o n a l i z e d . ^

One may t h e r e f o r e  s u g g e s t  t h a t  w h e th e r  o r  n o t  t h e r e  i s  an

a b s o l u t e  i n t e r e s t - h o l d i n g  o r  n o t  i n  a  c e r t a i n  p l o t  o f  l a n d  i s

p r o b a b l y  l e s s  i m p o r t a n t  t h a n  th e  f a c t  t h a t  Nyimang law  c o n c e i v e s

. 2o f  su c h  r i g h t s  m  te rm s  o f  f u n c t i o n  r a t h e r  t h a n  d e f i n i t i o n .

As Nyimang c u s to m a ry  law  does  n o t  r e c o g n i z e  t r e s p a s s  o r  

p r e s c r i p t i v e  r u l e s ,  p r i n c i p l e s  o f  a d v e r s e  p o s s e s s i o n  and th e  

e f f e c t  o f  l a p s e  o f  t im e  p l a y  no p a r t  i n  d e t e r m i n i n g  r i g h t s  i n  

l a n d .  N e v e r t h e l e s s ,  N ade l  t h i n k s  t h a t  t h e  la n d o w n e r  -  0 -  c a n  

e v i c t  t h e  l i c e n s e e  ( i « e . ,  p e r m i s s i v e  o c c u p i e r )  -  H -  a f t e r  t h e
3

" s e c o n d  h a r v e s t " .  I t  i s  t r u e  t h a t  among t h e  Nyimang, 0 ,  t h e

1. See N a d e l ,  The N uba, o p . c i t . , 36.. See a l s o  R.C . S t e v e n s o n ,  '"The
Nuba P e o p le s  o f  K o rd o fan  P r o v in c e :  an  e th n o g r a p h i c  s u r v e y " ,
u n p u b l i s h e d  MSc(Ecori) t h e s i s ,  U n i v e r s i t y  o f  K hartoum , 1965, 155.

2 .  CJf. ,  W. F r ie d m a n n ,  Law i i i  a  C hanging  S o c i e t y , London, 1972, 96 .
3 .  N a d e l ,  The N uba, o p . c i t . , 36 .  I t  i s  a l s o  n o t e d  t h a t  S te v e n s o n  i n

"The Nuba P e o p l e s 1*, o p . c i t . ,  155, h a s  r e l i e d  on N a d e l ' s  f i n d i n g s  and  
th u s  a r r i v e d  a t  t h e  same e r r o n e o u s  c o n c l u s i o n s .
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" la n d o w n e r " ,  f i n d s  i t  m ost  d i f f i c u l t  ( i . e . ,  s o c i a l  o b s t a c l e s  

r a t h e r  t h a n  l e g a l )  t o  r e g a i n  p o s s e s s i o n  o f  h i s  l a n d  once  i t  h a s  

b een  p a r t e d  w i t h ,  w h e th e r  t h i s  be  w i t h  h i s  e x p r e s s  p e r m i s s i o n  

o r  n o t .  But t h e  t im e  l i m i t  m en t io n e d  by N ade l  i s  i n a c c u r a t e ,  

a s  h e  h a s  p re s u m a b ly  c o n fu s e d  t h i s  w i t h  a n o th e r  c u s to m a ry  r u l e ,  

v i z . , w here  t h e  o r i g i n a l  h o l d e r ,  0 ,  o f  t h e  la n d  i s  b a r r e d  from  

im m e d ia te ly  r e - e n t e r i n g  and h e n c e  c u l t i v a t i n g  l a n d  t h a t  h a s  b e e n  

r e v e r t e d  t o  h im . T h is  i s  a  n e g a t i v e  c u s to m a ry  r u l e  w h ich  makes 

t h e  im m ed ia te  r e - e n t r y  to  t h e  la n d  k w ir  ( t a b o o )  and th u s  

i n c a p a c i t a t e s  t h e  o r i g i n a l  h o l d e r  f rom  u n j u s t i f i a b l y  e n jo y i n g  

la n d  t h a t  h a s  b e e n  d e v e lo p e d ^  by t h e  l a b o u r s  and  e f f o r t s  o f  

a n o t h e r  p e r s o n  ( i . e . ,  i n  t h i s  c a s e ,  H ) . T h is  b a r  c o n t i n u e s  

u n t i l  t h e  l a p s e  o f  a  p e r i o d  o f  a b o u t  two to  f o u r  y e a r s .  D u r in g  

t h i s  p e r i o d  t h e  fo rm e r  p o s s e s s o r  o f  th e  l a n d ,  H, r e t a i n s  t h e  

r i g h t  o f  u t i l i z a t i o n  of- t h e  l a n d .  T h is  p e r i o d  may be  a b r i d g e d  

i f  H o p t s  t o  r e l i n q u i s h  h i s  r i g h t ,  i n  w h ich  c a s e  0 ,  o r  anyone 

e l s e  who m ig h t  be  i n t e r e s t e d  i n  t h e  l a n d ,  would  o f f e r  a  to k e n  

g i f t  t o  t h e  p o s s e s s o r ,  H. The l a t t e r  w ould  t h e n  be  e x p e c t e d  

r i t u a l l y  t o  " s p i t "  on t h e  kadang  (hoe)  o f  t h e  new c u l t i v a t o r  o r  

s e t t l e r  a s  a  b l e s s i n g  t o  remove t h e  t a b o o .

The f o l l o w i n g  f a c t o r s  w h ich  c h a r a c t e r i z e  and  g o v e rn  th e  

p a r t i e s 1 r e l a t i o n s h i p s  a r e  c r u c i a l  i n  t h e  s y s te m  o f  l a n d  

b o r ro w in g  among t h e  Nyimang p e o p le .

a )  D e s p i t e  t h e  o r i g i n a l  p e r m i s s i o n  b e in g  g r a t u i t o u s  and

t h e r e  b e in g  no r e n t ,  t h e  l i c e n s o r  and  h e i r s  would  u n d e r

1. D evelopm ent h e r e  means t h e  c l e a r a n c e  and m an u r in g  o f  t h e  l a n d .  
T h is  i s  a lw ays  due to  h a p p e n  i n  r e s i d e n t i a l  a r e a s  w here  l a n d  i s  
c o n s t a n t l y  m anured and  a l s o  i n  t h e  f a r  fa rm s  w here  c a t t l e  camps 
a r e  made p a r t i c u l a r l y  f o r  m an u r in g  p u r p o s e s .
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no c i r c u m s t a n c e s  be  a l lo w e d  t o  e v i c t  t h e  l i c e n s e e  and 

h i s  h e i r s . * T h is  r u l e ,  i n  t h e o r y ,  m ig h t  seem to  i n f l i c t  

u n n e c e s s a r y  h a r d s h i p  on t h e  o r i g i n a l  h o l d e r s ;  and  m ig h t  

a p p e a r  t o  non-Nyim ang as  i f  i t  w ou ld  p e r p e t u a l l y  d e p r i v e  

a  p e r s o n  o f  h i s  l a n d .  I n  p r a c t i c e ,  h o w e v e r ,  t h e  r u l e  h a s  

b e e n  a c c e p t e d  and s u s t a i n e d ,  and  h a s  e n d u re d  f o r  

g e n e r a t i o n s .  The r e a s o n  may p e r h a p s  b e  fo u n d  i n  

a g r i c u l t u r a l  p r a c t i c e s ,  w h ich  a r e  b a s e d  on  s h i f t i n g  

c u l t i v a t i o n ,  a s  t h e  s y s te m  o f  l a n d  b o r r o w in g  i s  f i r m l y  

i n s t i t u t i o n a l i z e d ,  p i e c e s  o f  l a n d  a r e  f r e q u e n t l y  e x c h a n g e d ,  

and i t  i s  in d e e d  r a r e  to  f i n d  a l a n d h o l d i n g  u n i t  w h ich  

c o n f i n e s  i t s e l f  s t r i c t l y  t o  l a n d s  i n  w h ic h  i t  h o l d s  t h e  

a b s o l u t e  t i t l e .  I t  c o u ld ,  t h e r e f o r e ,  b e  a rg u e d  t h a t  

among t h e  Nyimang a  l i c e n s o r  i n  one  way o r  a n o t h e r  w i l l  

a lw ay s  a l s o  be  a l i c e n s e e .

b)  The r i g h t  o f  t h e  u s e r  i s  n o t  a  m ere  p e r s o n a l  r i g h t ,  and  i t  

c a n  t h e r e f o r e  b e  i n h e r i t e d  by t h e  h e i r s  o f  t h e  l i c e n s e e  a s  

a  m a t t e r  o f  c o u r s e .

c )  The d o m in a n t  i d e a  i n  th e  m inds o f  t h e  l i c e n s e e  an d  h i s  

h e i r s  i s  t h a t  o f  t h e  a t t a c h m e n t  o f  t h e  s p i r i t  o f  t h e  i r a n - 

( o r i g i n a l  h o l d e r )  t o  t h e  l a n d .  I t  w ou ld  t h u s  b e  f u t i l e ,  

o r  e v e n  d a n g e ro u s  f o r  t h e  l i c e n s e e  o r  h i s  h e i r s  t o  t r y  to  

d i s p u t e  t h e  t i t l e  t o  t h a t  l a n d ,  know ing  f u l l  w e l l  t h a t  t h e  

i r a n  o f  t h e  l a n d  a lw ays  h a s  power t o  s t i r  up t h e  w r a th

1. N o t w i t h s t a n d in g  t h i s  c u s to m a ry  r u l e ,  p e o p le  i n  p r a c t i c e  e v i c t  e a c h  
o t h e r ,  e s p e c i a l l y  i f  t h e  b o r ro w e r  t r i e s  t o  deny  t h e  t i t l e  o f  t h e  
o r i g i n a l  l a n d h o l d e r .  I n  c a s e s  o f  h o m ic id e ,  t h e  l a n d  w o u ld  be  
a u t o m a t i c a l l y  f o r f e i t e d ,  a s  t h e  c u l p r i t  w ould  d e f i n i t e l y  c h o o s e  t o  
b a n i s h  h i m s e l f  f o r  e v e r .
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o f  t h e  d e i t i e s  and c a u s e  o r  r e n d e r  t h e  l a n d  u n p r o d u c t i v e  

(by f l o o d i n g  i t  w i t h  s n a k e s ,  l o c u s t s ,  t e r m i t e s  and a l l  

su c h  e le m e n ts  d e s t r u c t i v e  t o  c ro p s  and  h a rm fu l  to  t h e  

human s o u l ) .

T h is  l e a d s  u s  t o  t h e  i m p o r t a n t  f a c t  t h a t  t o  t h e  Nyimang 

i d e a s  o f  b e n e f i t  and c o n t r o l  o f  p r o p e r t y  a r e  i n s e p a r a b l e ,  f o r ,  

a s  i n d i c a t e d ,  t h e  h o l d e r  o f  th e  la n d  who l e n d s  i t  t o  a n o t h e r  

p e r s o n  f o r  c u l t i v a t i o n  ( " e a t i n g  g r a s s " )  o r  f o r  s e t t l e m e n t  

p u r p o s e s  by t h a t  a c t  v o l u n t a r i l y  l o s e s  a  c o n s i d e r a b l e  d e g r e e  

o f  c o n t r o l  o v e r  h i s  lan d c  S in c e  t h e  aw ard  i s  g r a t u i t o u s  i n  

e s s e n c e ,  t h e  g r a n t o r  n e i t h e r  e x p e c t s  econom ic  re w a rd  i n  any fo rm  

n o r  h a s  power t o  s e l l  t h e  l a n d  to  a  t h i r d  p a r t y  w h i l s t  i t

r e m a in d s  u s e d  by a n o t h e r „ The g r a n t o r  i s  a l s o  u n a b le  t o  e j e c t

th e  p o s s e s s o r  and r e t a i n  t h e  la n d  e i t h e r  f o r  h i s  own u s e  o r  

f o r  t h e  b e n e f i t  o f  a  f e l l o w  c i t i z e n .

The s i t u a t i o n  w hereby  a p i e c e  o f  l a n d  m u s t  r e v e r t  t o  i t s

o r i g i n a l  h o l d e r ,  no m a t t e r  a f t e r  how many g e n e r a t i o n s ,  c o u p le d

w i t h  t h e  i d e a  o f  t h e  a t t a c h m e n t  o f  t h e  h o l d e r ’ s  s o u l  t o  t h e  

l a n d ,  i s  a t  t h e  b a s i s  o f  t h e  c o n c e p t  o f  p r o p r i e t a r y  ’’o w n e r s h ip "  

o f  t h e  p e o p le  o v e r  p a r t i c u l a r  p i e c e s  o f  l a n d  th e y  h o l d .  B u t 

t h e r e  i s  a  fu n d a m e n ta l  d i s t i n c t i o n  b e tw e e n  t h e  ways i n  w h ic h  

la n d  and o t h e r  goods a r e  r e s p e c t i v e l y  s e e n .  Land f o r  th e  

Nyimang to o  i s  p e r m a n e n t ly  f i x e d ,  and  a s  i t  i s  v i t a l  t o  t h e  

n e e d s  and e x i s t e n c e  o f  t h e  w hole  s o c i e t y ,  m ust  be " a  s u b j e c t -  

m a t t e r  i n  w hich  r i g h t s  may be g r a n t e d  t o  p e r s o n s  o t h e r  t h a n  

th e  o s t e n s i b l e  o w n e r " . *

1. C h e s h i r e ’ s Modern Law o f  R e a l  P r o p e r t y ,  London, 1976, 7 .
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F u r th e r m o r e ,  e v e ry  a s p e c t  o f  t h e  l a n d  t e n u r e  s y s te m  among

th e  Nyimang i s  fo u n d ed  f i r m l y  on t h e  t e n e t s  o f  t h e i r  r e l i g i o u s

b e l i e f s .  Most d e a l i n g s  i n  l a n d  i n  t h e  Nyimang a r e a  a r e  a f f e c t e d

by v a r i o u s  t a b o o s .  These  t a b o o s  t o g e t h e r  w i th  t h e  ab u n d an ce  o f

t h e  l a n d  and a r e l a t i v e  s p a r s e  p o p u l a t i o n  have  h e lp e d  i n  l i m i t i n g

t h e  number o f  l a n d  d i s p u t e s  i n  t h e  a r e a c

2 e T re e s  ( tu m a)

I n  A f r i c a n  c u s to m a ry  sy s te m s  o f  p r o p e r t y ,  t h e r e  e x i s t s  a

s h a r p  d i s t i n c t i o n  b e tw e e n  r i g h t s  and i n t e r e s t s  a f f e c t i n g  th e

s u r f a c e  o f  t h e  l a n d ,  i . e . ,  t h e  s o i l ,  w h ich  i s  i n  i t s e l f  s t a t i c ,

and  r i g h t s  and i n t e r e s t s  a f f e c t i n g  w h a t  i s  w i t h i n  o r  upon  i t ,

e . g . ,  t r e e s ,  h o u s e s ,  w a t e r - h o l e s ,  e t c . ,  w h ich  a r e  e i t h e r

p ro d u c e d  by human a c t i v i t i e s  o r  s im p ly  i n t r o d u c e d  by t h e  a c t

o f  n a t u r e .  T hese  l a t t e r  r i g h t s  and i n t e r e s t s  a r e  b e l i e v e d

f o r  t h e  m ost p a r t  t o  be- t r a n s i e n t  and may be  h e l d  s e p a r a t e l y

from  th e  l a n d  i t s e l f .  T h is  d i s t i n c t i o n  h a s  b e e n  a t t e s t e d  by

s c h o l a r s  a s  fo rm in g  a  common f e a t u r e  o f  m ost A f r i c a n  c u s to m a ry

la w s .  T .O. E l i a s  h a s  s a i d  t h a t :

The f e a t u r e  o f  t h i s  f a s c i n a t i n g  c o n c e p t  
o f  c u s to m a ry  o w n e rs h ip  i s  t h e  f a c t  t h a t  
a  p e r s o n  c a n  own i n  t h e  t r u e  s e n s e  o f  t h e  
word t h e  p l a n t s  w h ich  h e  h a s  grown and 
th e  h o u s e  and  o t h e r  s t r u c t u r e  e r e c t e d  on 
h i s  a l l o t m e n t ,  w h i l e  t h e  u l t i m a t e  t i t l e  
t o  t h e j l a n d  i t s e l f  r e m a in s  i n  t h e  owning 
g r o u p .

A l l o t t ,  i n  d e s c r i b i n g  th e  A s h a n t i  l a n d  law  h a s  s t a t e d  t h a t

2’’th e  A s h a n t i  c o n c e p t i o n  o f  l a n d  e x te n d s  o n ly  to  t h e  s o i l  i t s e l f ” ,

1. E l i a s ,  o p . c i t . , 166.
2 .  A.N. A l l o t t ,  The A s h a n t i  Law o f  P r o p e r t y , S t u t t g a r t ,  1966, 138, 143; 

s e e  a l s o  C.K. Meek, Land Law and Custom i n  t h e  C o l o n i e s , 1968, 4 7 ;  
O b i,  o p . c i t . , 32; A .K .P . K lu d z e ,  The Ewe Law o f  P r o p e r t y , L ondon , 
1973, 103; c T . ,  N.A. O l l e n n u ,  P r i n c i p l e s  o f  C ustom ary  Law i n  G hana , 
London, 1962, 1.
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b u t  d oes  n o t  em brace  i n t e r e s t s  i n  o b j e c t s  on i t  o r  t h o s e

w h ich  m ig h t  h a v e  b e e n  b r o u g h t  i n t o  e x i s t e n c e  by human l a b o u r .

I n  t h e  g e n e r a l  law  o f  t h e  Sudan th e  s t a t u t o r y  d e f i n i t i o n  o f

l a n d  f o l lo w s  th e  E n g l i s h  d e f i n i t i o n ,  and i s  so w ide  as  t o

i n c l u d e  t r e e s  and o t h e r  t h i n g s  s u b j a c e n t  t o ,  o r  f i x e d  t o  t h e

s u r f a c e  o f  t h e  l a n d  as  p a r t  o f  th e  l a n d  i t s e l f . ^  B u t ,

n o t w i t h s t a n d i n g  t h i s  g e n e r a l  d e f i n i t i o n ,  S e c t i o n  (27) o f  t h e

Land S e t t l e m e n t  and R e g i s t r a t i o n  O r d in a n c e ,  1925, m o d i f i e s

t h i s  d e f i n i t i o n  by p r o v i d i n g  t h a t  l a n d  may a l s o  be  h e l d

s u b j e c t  t o  l i a b i l i t i e s  o f  o t h e r  c u s to m a ry  p r a c t i c e s ,  and t h a t

2" r i g h t s  t o  d a t e  t r e e s  and o t h e r  t r e e s . . . "  may be  v e s t e d  m  

d i f f e r e n t  p e r s o n s .  T h is  s e c t i o n ,  h o w e v e r ,  em bod ies  t h e  

p r o p e r t y  c o n c e p t io n s  o f  t h e  l a r g e r  p a r t  o f  t h e  t r i b a l  

c o m m u n it ie s  o f  t h e  Sudan .

The c a s e  o f  Mohamed S a l i h  Abdel Rahman and o t h e r s  v .

3 .Omer I d r i s  and a n o t h e r , though  f u n d a m e n ta l ly  a  p r e s c r i p t i v e  c a s e

c o n c e r n in g  d a t e  t r e e s ,  may be t a k e n  a s  an  i l l u s t r a t i o n  o f  t h e  

above c o n c e p t .  The c a s e  c o n f i r m s  t h e  p r i n c i p l e  and  f u r t h e r  

e m p h a s iz e s  t h e  d i f f e r e n c e  b e tw e en  t h e  l a n d ,  a s  s o i l ,  a s  d i s t i n c t  

f rom  o t h e r  i n t e r e s t s  on i t ,  e . g . ,  t r e e s ,  h o u s e s ,  w e l l s ,  e t c . ,  

w h ich  may be  h e ld  and c o n t r o l l e d  by p e r s o n s  o t h e r  t h a n  t h e  p e r s o n  

who h o ld s  a b s o l u t e  t i t l e  t o  t h e  l a n d .

The law  p r e v a i l i n g  among th e  Nyimang i s  no  d i f f e r e n t  f ro m  th e  

p r i n c i p l e  s t a t e d  i n  Mohamed S a l i h 1s c a s e .  The Nyimang s t a t e

1. See Land S e t t l e m e n t  and  R e g i s t r a t i o n  O rd in a n c e ,  1925, s . 3 ,  and 
P r e s c r i p t i o n  and L i m i t a t i o n  O r d in a n c e , 1928, s . 2 .

2 . See Land S e t t l e m e n t  and  R e g i s t r a t i o n  O rd in a n c e ,  1925, s . 2 7 ( e ) .
3 .  Mohamed S a l i h  Abdel Rahman and o t h e r s  v .  Omer I d r i s  and a n o th e r ,  ( 1 9 6 2 ) ,

SLJR 54 , ' ' ‘
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t h a t  r i g h t s  and i n t e r e s t s  i n  tuma ( t r e e s ) ,  wel ( h o u s e s ) ,  

b i d i  ( w e l l s ) ,  n e v e r  fo rm  p a r t  o f  t h e  k e i l  ( l a n d )  u n d e r  w h ich  

o r  o v e r  w hich  th e y  e x i s t .  P r i n c i p l e s  su ch  a s  " a  p e r s o n  

who c o n t r o l s  t h e  l a n d  p r im a  f a c i e  c o n t r o l s  t h e  t h i n g s  on i t ” , 

o r  t h e  maxim q u i c q u i d  p l a n t a t u r  s o l o ,  s o lo  c e d i t  -  w h a te v e r  

i s  p l a n t e d  i n  t h e  s o i l  a c c e d e s  t o  t h e  s o i l *  -  s im p ly  do n o t  

fo rm  p a r t  o f  t h e  Nyimang c o n c e p t io n  o f  p r o p e r t y .  As p r o p e r t y  

i n  tuma may be h e l d  s e p a r a t e l y  f ro m  k e i l , r u l e s  t h a t  g o v e rn  

th e  r i g h t s  i n  them  a r e  a l s o  s l i g h t l y  d i f f e r e n t .  I t  i s  p e r t i n e n t  

to  p o i n t  o u t  t h a t  tuma i s  h e r e  t r e a t e d  and c l a s s i f i e d  a s  a  

s e p a r a t e  c a t e g o r y  o f  p r o p e r t y  among t h e  Nyimang. I t  s h o u ld  

f u r t h e r  be added t h a t  h e r e  t h e  word tuma i s  u se d  a s  a  g e n e r i c  

te rm  w h ic h  i n c l u d e s  a l l  t y p e s  o f  t r e e s ,  i . e . ,  t h o s e  t h a t  grow 

n a t u r a l l y  and a r e  u s e d  f o r  t im b e r  and f e n c i n g  p u r p o s e s ,  o r  t h o s e  

t h a t  a r e  e c o n o m ic a l ly  r e w a r d in g  ( e . g . ,  f r u i t  t r e e s ) ,  w h e th e r  t h e y  

b e  w i l d  o r  p l a n t e d  by hum ans, i n  t h i s  ex a m p le ,  o r c h a r d s .

3 . M ovables

B ecause  l a n d  i s  a b u n d a n t  and  t h e r e  i s  no p r e s s u r e  on  i t ,  

t h e  Nyimang g e n e r a l l y  c o n s i d e r  m ovable  p r o p e r t y  and  r i g h t s  i n  

i t  more s i g n i f i c a n t  i n  t h e i r  d a y - t o - d a y  l i v e s  t h a n  r i g h t s  i n  

l a n d .  Movable p r o p e r t y  i s  u s u a l l y  a c q u i r e d  t o  s a t i s f y  t h e  

i n d i v i d u a l ’ s a s p i r a t i o n  and  h e n c e  im prove  h i s  im age i n  t h e  

s o c i e t y .  However, some c h a t t e l s  a r e  as  much c h e r i s h e d  f o r  

t h e i r  s o c i a l  and r e l i g i o u s  s i g n i f i c a n c e  t h a n  f o r  any eco n o m ic  

r e w a r d .  Such ex am p les  may i n c l u d e  t h e  i n v i s i b l e  s a c r e d  r i n g  

known a s  turn, t h i s  r i n g  i s  b e l i e v e d  by t h e  p e o p le  t o  b e  owned 

by t h e  s h i r a  -  t h e  r a i n m a k e r .  A lso  t h e  b a n g l e s ,  s p i r a l  c u f f s *

C h e s h i r e ’ s Modern Law o f  R eal P r o p e r t y ,  o p . c i t . ,  138.
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b e a d s ,  d e c o r a t e d  w h ip s ,  e t c . ,  w h ich  a r e  u s u a l l y  worn by th e  

shamans -  kwuni -  s y m b o l iz e  o f f i c e  i n s i g n i a  and a r e  

p r e s t i g i o u s  o b j e c t s  upon w hich  no econom ic v a lu e  may be p l a c e d .

Among th e  Nyimang, one may l e g i t i m a t e l y  d e s c r i b e  an

a c q u i r e r  o f  a  m ovable  p r o p e r t y  a s  a b s o l u t e  owner o f  i t , *

endowed w i t h  an  u n f e t t e r e d  r i g h t  to  u s e  and e n jo y  i t  f o r  h i s

b e n e f i t  and t o  t h e  e x c l u s i o n  o f  o t h e r  members o f  t h e  s o c i e t y .

I t  i s  th u s  n o t  uncommon i n  th e  Nyimang s o c i e t y  t o  f i n d  an

u n g e n e ro u s  p e r s o n  (known a s  tu lu m ) who would r e f u s e  t h e  b e n e f i t s

2o f  h i s  p r o p e r t y  e v e n  t o  t h e  c l o s e s t  members o f  h i s  f a m i l y .

I n  o t h e r  w o rd s ,  t h e r e  a r e  s o c i a l  a s  w e l l  as  l e g a l  o b l i g a t i o n s  

w h ich  a t t a c h  to  t h e  h o l d i n g  o f  m ovable  p r o p e r t y :  b u t  t h e

h o l d e r  h a s  t h e  l e g a l  c a p a c i t y  to  i g n o r e  su c h  s o c i a l  o b l i g a t i o n s  

w i t h o u t  l e g a l  p e n a l t y .

As m e n t io n e d  a b o v e ,  t h e  Nyimang h av e  n e v e r  d e v e lo p e d  any 

schema o f  p r o p e r t y  c a p a b l e  o f  c a t e g o r i z a t i o n  f o r  j u r i d i c a l  

p u r p o s e s .  N e v e r t h e l e s s ,  a l l  c h a t t e l s  may be  r e f e r r e d  to  by 

th e  g e n e r a l  te rm  o f  k i  -  t h i n g .  T hus ,  i n  t h e  common p a r l a n c e  

o f  t h e  Nyimang l a n g u a g e ,  t h e  word k i  d e n o te s  a n y th i n g  w h e th e r  

o f  s u b s t a n c e ,  i . e . ,  e c o n o m ic a l ly  u s e f u l ,  o r  n o t .  I t  i n c l u d e s

1. See A l l o t t ’ s "Towards a  D e f i n i t i o n  o f  ’A b s o lu te  O w n e rsh ip ™ , ( 1 9 6 1 ) ,
JAL 101, w here  t h e  l e a r n e d  a u t h o r  e n u m e ra te s  i n s t a n c e s  w here  a  p e r s o n
may p r o p e r l y  be  assum ed t o  be  an  " a b s o l u t e  owner" u n d e r  t h e  A f r i c a n  
c u s to m a ry  la w . However, i n  t h e  Nyimang c a s e ,  t h e  te rm  i s  
c o n s c i o u s l y  u s e d  to  im p ly  t h e  f u l l  and e x t e n s i v e  m ean ing  i n  te rm s  o f  
r i g h t s  and c o n t r o l  o v e r  t h e  p r o p e r t y .

2 .  The in d e p e n d e n c e  o f  mind once  o b s e rv e d  by S te v e n s o n  i n  h i s  a r t i c l e
"The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p . c i t . , 77 , a c c o u n t s  f o r  t h e  
i n d i v i d u a l i s t i c  a t t i t u d e  o f  t h e  Nyimang p e o p l e .  But i t  s h o u ld  a l s o  
be  u n d e r s to o d  t h a t  an  i n d i v i d u a l ’ s i n t e r e s t s  a r e ,  i n  many c a s e s ,  
s u b o r d i n a t e d  to  confo rm  w i t h  t h e  common i n t e r e s t s  o f  t h e  l a r g e r  
com m unity .
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p e r s o n a l  b e l o n g i n g s ,  l i v e s t o c k ,  l a n d  and su ch  o t h e r  t h i n g s  

as  a p i e c e  o f  g r a s s ,  worm s, e t c .  P e r s o n s  may a l s o  be 

r e f e r r e d  t o  a s  k i  i f  d e g r a d a t i o n  o r  a b u se  i s  i n t e n d e d .

Som etimes t h e  w ord  ki^ may be  u s e d  t o  mean w e a l t h .  T hus ,  

when a Nyimang s a y s  t h a t  s o - a n d - s o  d k i  do h a  w o , he  s im p ly  

means t h a t  su c h  a p e r s o n  owns n o t h i n g ,  i n  o t h e r  w o rd s ,  he  

i s  duwa (p o o r)  o r  b a r n g u l .

The word k i ,  i n  t h e  s e n s e  o f  w e a l t h ,  i s  n o t  s t r i c t l y  

a l l i e d  t o  l a n d  as  p r o p e r t y .  B ut a l t h o u g h  t h e  s a l e  o f  l a n d  

was n o t  an  uncommon phenomenon i n  t h e  Nyimang h i s t o r y ,  i t  

was n o t  r e g a r d e d  a s  a  co m m erc ia l  com m odity , and h en ce  was n o t  

t a k e n  a s  a  fo rm  o f  w e a l t h  on th e  same l e v e l  as  c a t t l e .

M ovable p r o p e r t y  i n c l u d e s  t h e  f o l l o w i n g :

i )  L i v e s t o c k  -  k i d

i i )  H ouseho ld  and  o t h e r  p e r s o n a l  p r o p e r t y

i i i )  Money

i v )  Debt

v)  L i v e s t o c k : I s  commonly known a s  k i d  ( a n i m a l s ) , and 

i n c l u d e s  b a r  ( c a t t l e ) ,  g o a t s ,  sh e ep  a n d ,  i n  f o rm e r  y e a r s ,  

p i g s .  T h is  i s  d e b i s d e  donkeys  and  o t h e r  d o m e s t ic  p e t s .  

When Nyimang s p e a k  a b o u t  w e a l t h ,  t h e y  a r e  t h i n k i n g  

p r i n c i p a l l y  o f  k i d . They r e p r e s e n t  t h e  backbone  o f  t h e i r  

econom ic  and s o c i a l  l i f e .  T r a d i t i o n a l l y  b a r  ( . c a t t l e )

1. The word duwa l i t e r a l l y  means "w eak " ,  a  p h y s i c a l l y  i n v a l i d  p e r s o n  
o r  a  p e r s o n  o f  a  weak c h a r a c t e r .  I t  i s  n o t ,  t h e r e f o r e ,  a  
n e c e s s a r y  antonym  o f  t h e  w ord kwurdo -  a  w e a l th y  p e r s o n .
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w ere  r e c k o n e d  ( a p a r t  f rom  la n d )  a s  th e  m o st  im p o r t a n t  

o f  a l l  Nyimang p r o p e r t y  and u se d  t o  p l a y  a more p ro m in e n t  

r o l e  i n  t h e  s o c i a l  l i f e  t h a n  i t  does  t o d a y . * I t  u se d  t o  

i n d i c a t e  t h e  power and w e a l th  a s s o c i a t e d  w i th  p r e s t i g e  

i n  s o c i e t y .

I n  r e c e n t  y e a r s ,  t h e  r e l a t i v e  im p o r ta n c e  o f  t h e  k i d  

h a s  s t a r t e d  to  d im in is h , ,  T h is  can  be a t t r i b u t e d  to  t h e  

c h a n g in g  a t t i t u d e s  o f  t h e  p e o p le  th e m s e lv e s  who have  b e e n  

s t r o n g l y  i n f l u e n c e d  by th e  i n t r o d u c t i o n  o f  t h e  c a s h  

economy and o f  e d u c a t i o n .  P e o p le  ( e s p e c i a l l y  t h e  o l d )  

i n d i c a t e  w i t h  r e g r e t  t h a t  i t  h a s  become more d i f f i c u l t  

t o  lo o k  a f t e r  l i v e s t o c k  t h a n  was t h e  c a s e  i n  fo rm e r  d a y s .  

R easons  adduced  w ere  t h a t :

1) The k i d  have  become more v u l n e r a b l e  to  t h e  h a z a r d s  

o f  n a t u r e ,  e . g . , . a n n u a l  s h o r t a g e s  o f  g r a s s  and 

w a te r  p r e s e n t  a  m a jo r  p ro b le m .

2) The Nyimang l a n d  l i e s  w i t h i n  an  a r e a  w here  t h e r e  

i s  n o t  a  s i n g l e  v e t e r i n a r y  h o s p i t a l ,  and a n im a l  

d i s e a s e  i s  a  c o n t i n u i n g  menace w h ich  i s  th o u g h t  t o  

b e  m ost  d i s c o u r a g i n g  t o  h e r d  o w n e rs .

3) Even i f  a  h e r d  i s  k e p t ,  an  o n e ro u s  a n im a l  t a x  r e n d e r s  

i t  i n t o l e r a b l e  f o r  t h o s e  ow ners  who h a v e  n o t h i n g  m ore 

t h a n  a  v e r y  l i m i t e d  incom e.

A) H o s t  i m p o r t a n t  i s  t h e  a b s e n c e  o f  p r o p e r  c a r e .  L i v e 

s t o c k  no l o n g e r  o c c u p ie s  t h e  a t t e n t i o n  o f  a l l  f a m i l y

1. S te v e n s o n  th o u g h t  t h e  same a b o u t  f o r t y  y e a r s  ago : s e e  h i s  a r t i c l e
"The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p . c i t . , 81 .
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m em bers; c h i l d r e n  p r e f e r  t o  go t o  s c h o o l s ,  t h e  

y o u th  d e p a r t  t o  become m ig r a n t  l a b o u r e r s  s e e k i n g  

money t o  s a t i s f y  t h e i r  p e r s o n  n e e d s  and t o  pay  a s  

m a r r i a g e  c o n s i d e r a t i o n .  The e l d e r s ,  u n a b le  to  

h a n d le  t h e  d i f f i c u l t  t a s k  o f  h e r d i n g  and w a t e r i n g  

t h e  a n i m a l s ,  h a v e  t o  lo o k  a f t e r  f a rm  p l o t s  t o  

e n s u r e  t h e i r  own l i v e l i h o o d .

Fowls to o  a r e  r e g a r d e d  a s  a  d i f f e r e n t  s p e c i e s  o f  p r o p e r t y  

p o s s e s s i n g  a u n iq u e  c e r e m o n ia l  s i g n i f i c a n c e  i n  t h e  

Nyimang t r a d i t i o n a l  r e l i g i o n .  T h e re  i s  an  a d a g e  t h a t  

"The c h ic k e n s  p r o t e c t  t h e  home from  p e r i s h i n g ,  and t h a t  

when th e  w o r s t  comes to  t h e  w o r s t ,  t h e  im p o r ta n c e  o f  a  

c h ic k e n  su rm o u n ts  a l l  w o r l d l y  t r e a s u r e s " .  T h is  was 

b a s e d  on t h e  b e l i e f  t h a t  g i f t s  o f  c h i c k e n s  w ould  be  

r e a d i l y  a c c e p t e d  by  t h e  s u p e r n a t u r a l  p o w e rs .*

i i )  H o u seh o ld  and P e r s o n a l  P r o p e r t y : T h i s  c o m p r i s e s  c o o k in g  ■

u t e n s i l s  and g e n e r a l  h o u s e h o ld  f u r n i t u r e  t i g i r  ( " o r n a m e n ts " )  

i n c l u d i n g  b e a d s ,  c l o t h e s ,  e t c . ;  c r o p s ;  m odern  g o o d s ;  

d e f e n s i v e  w e a p o n s ,  mudang -  gun , k o r a  -  s p e a r ,  s h i b i d i  -  sw o rd ,  

k o n i  -  k n i f e  and c l u b s .  H e i r lo o m s ,  f e t i s h e s  and i n s i g n i a  w h ic h  

mark th e  h o l d i n g  o f  an  o f f i c e  a r e  s p e c i a l  t y p e s  o f  p r o p e r t y ,  

and a r e  v a lu e d  f o r  t h e i r  i n t r i n s i c  and  r i t u a l i s t i c  q u a l i t i e s .

The m ost im p o r t a n t  o f  t h e s e  i s  t h e  a l r e a d y  m e n t io n e d  r a in m a k in g  

r i n g  known a s  turn; t h i s  i n v i s i b l e  r i n g  i s  b e l i e v e d  tccbeoowned by  t h e

1. See N a d e l ,  "A S tudy  o f  Sham anism ", o p . c i t . , 2 8 ;  A. K ro n e n b e rg ,  
"Some N o te s  on th e  Nyimang R e l ig i o n 11̂  (1 9 5 9 ) ,  7 Kush 20 7 ,  and
p a s s i m ; H aw kesw orth , o p . c i t . ,  164.



s h i r a ,  t h e  r a i n m a k e r .  The k u n i  -  th e  shamans -  

e s p e c i a l l y  t h o s e  who w ere  c o n s e c r a t e d ,  w ear  a  b i g  w h i t e  

b ead  a ro u n d  th e  n e c k ,  s p i r a l  c u f f s ,  a c e re m o n ia l  axe  and  

a s p e a r ;  a l l  o f  t h e s e  c o n s t i t u t e  t h e  i n s i g n i a  o f  

p r i e s t l y  o f f i c e .

i i i )  Money ( g i r s h i )  was n o t  u s e d  a s  a  t r a d i t i o n a l  means o f  

ex ch an g e  and  was n o t  t h e r e f o r e  known as  a  fo rm  o f  w e a l t h  

i n  t h e  Nyimang s o c i e t y . 1 I t  i s  b e l i e v e d  t h a t  money 

g a in e d  p o p u l a r i t y  o n ly  a t  t h e  end o f  t h e  n i n e t e e n t h  

c e n t u r y .  W ith  t h e  a d v e n t  o f  t h e  c a sh  economy, h o w e v e r ,  

money h a s  s t a r t e d  t o  a t t r a c t  t h e  a t t e n t i o n  o f  t h e  w h o le  

Nyimang s o c i e t y  and  h a s  s i n c e  s u p e r s e d e d  some i m p o r t a n t  

t r a d i t i o n a l  fo rm s o f  p r o p e r t y  su c h  a s  c a t t l e .

i v )  D eb ts  ( a m e s h i ) r e f e r s  t o  t h e  t r a n s a c t i o n  g o v e rn in g  t h e

r e l a t i o n s h i p  b e tw e en  t h e  p a r t i e s  t h e m s e lv e s  and t o  t h e

r i g h t s  and o b l i g a t i o n s  a r i s i n g  from  su ch  t r a n s a c t i o n , ,

2As i n  m ost A f r i c a n  s o c i e t i e s ,  t h e  Nyimang a c t i o n s  on 

a  d e b t  would  e n d u re  f o r  g e n e r a t i o n s  and c o u ld  a l s o  be  

i n h e r i t e d  and  th u s  w ould  n e v e r  be  a b a t e d  by t h e  d e a t h  

o f  e i t h e r  o f  t h e  o r i g i n a l  p a r t i e s .

PROPERTY AND SOCIAL EQUILIBRIUM

S t u d e n t s  o f  A f r i c a n  c u s to m a ry  law  o f  p r o p e r t y  h av e  r e g a r d e d  

t r a n s f e r  o f  p r o p e r t y  a s  c r e a t i n g  r e l a t i o n s h i p s  w h ich  fo rm  p a r t

See I .  P a l lm e ,  T r a v e l s  i n  K o r d o f a n , London, 1844, 160, w here  t h e  
w r i t e r  s t a t e s  t h a t  "The Nuba n e g ro e s  do n o t  know t h e  v a lu e  o f  
money, and a lw ay s  a c c e p t  su c h  goods a s  th e y  r e c k o n  among t h e i r  w a n ts  
f o r  t h e i r  c o m m o d it ie s 1’ . See a l s o  N a d e l ,  The N uba, o p o c i t . , 166.
See E l i a s ,  o p . c i t . ,  170.
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o f  a  g e n e r a l  n e tw o rk  t h a t  c o n s t i t u t e s  a  web o f  a  s o c i a l  o r g a n i z a t i o n .  

O th e r s  s u g g e s t  t h a t  p r o p e r t y  i n  t r a d i t i o n a l  A f r i c a  s h o u ld  be 

u n d e r s to o d  " t o  be t h e  cem ent w hich  h o ld s  t h e  s o c i a l  s t r u c t u r e  

t o g e t h e r " T h u s ,  i n  a d d i t i o n  to  and a p a r t  f ro m  t h e i r  f u n c t i o n  

o f  c o n t r i b u t i n g  to  t h e  " c h e c k s "  and " b a l a n c e s "  w i t h i n  s o c i e t y ,  

p r o p e r t y  r e l a t i o n s  r e f l e c t ,  i n  a  d e e p e r  and more s u b t l e  way, t h e

2u n d e r l y i n g  s o c i a l  t r a d i t i o n s ,  c u l t u r e s  and v a l u e s  o f  t h e  p e o p l e .

Some s c h o l a r s ,  su c h  a s  Gluckman, h av e  a d v o c a te d  t h a t  p r o p e r t y

r i g h t s  i n  c e r t a i n  A f r i c a n  s o c i e t i e s  a r e  c l o s e l y  a s s o c i a t e d  w i t h  

3s t a t u s .  He a p p a r e n t l y  t a k e s  h i s  theme from  t h e  famous h y p o t h e s i s

o f  S i r  Henry Maine t h a t  "The p r o g r e s s i v e  s o c i e t i e s  h a s  h i t h e r t o

b e e n  a  movement from  S t a t u s  to  C o n t r a c t " .  T h i s  i m p l i e s ,  a s

i n d i c a t e d ,  t h a t  p r o p e r t y  r i g h t s  a r e  c o n n e c te d  w i t h  and  a r e  e n jo y e d

a c c o r d in g  t o  t h e  s t a t u s  o f  t h e  i n d i v i d u a l  w i t h i n  a s o c i e t y .  W ith

due r e s p e c t ,  one  m ust  n o t e  t h a t  . t h e  Nyimang e g a l i t a r i a n  s o c i e t y

a p p a r e n t l y  o f f e r s  a  c o n t r a r y  e x a m p le .  I n  a d d i t i o n ,  i t  i s  s u b m i t t e d

t h a t  am ple e v id e n c e  h a s  a l r e a d y  b e e n  adduced  by s c h o l a r s  to  p r o v e

. . 4t h e  g e n e r a l  f a l l a c y  o f  t h i s  p r o p o s i t i o n .

How ever, i f  i t  i s  a c c e p t e d  t h a t  an  i n t e g r a t e d  s o c i e t y  i s  b e s t ;  

t h e n  one  s h o u ld  n o t e  t h a t  among th e  Nyimang t o o ,  p r o p e r t y  r e l a t i o n s  

s e r v e  t h e  i n t e r e s t s  o f  t h e  i n d i v i d u a l s  and s o c i e t y  a l i k e  by 

p r e s e r v i n g  th e  i n t e r p l a y  o f  t h e  s o c i e t y  and t h e  v a l u e s  w h ich  i t  

i n c o r p o r a t e s .  F o r  t h i s  r e a s o n  and f o r  t h e  p r o p e r  u n d e r s t a n d i n g

1. A l l o t t ,  The A s h a n t i  Law o f  P r o p e r t y , o p . c i t . , 143.
2 . _Cf. ,  F.M. Deng, " p r o p e r t y  and  v a l u e - i n t e r p l a y  among t h e  N i l o t e s  o f

t h e  S o u th e rn  S u d an " ,  (1965) SLJR, 588 .
3. M. Gluckman, The I d e a s  o f  B a r o t s e  J u r i s p r u d e n c e , 1965, 151-156 and 

p a s s i m ; I d . ,  " P r o p e r t y  r i g h t s  and s t a t u s  i n  A f r i c a n  t r a d i t i o n a l  l a w " ,  
i n  Gluckman, e d . ,  I d e a s  and  P r o c e d u r e s  i n  A f r i c a n  C ustom ary  Law,
1969, 2 6 0 -2 6 3 .

4 . C f _. ,  A l l o t t  " A f r i c a n  Law", i n  J .  Duncan M. D e r r e t t ,  e d . ,  An
I n t r o d u c t i o n  to  L e g a l  S y s te m s ,  London, 1968, 149 -1 5 0 .



o f  t h e  f u n c t i o n s  o f  p r o p e r t y  i n  Nyimang s o c i e t y ,  i t  i s  e s s e n t i a l  

f i r s t  o f  a l l  t o  u n d e r s t a n d  t h e  p e o p l e f s s o c i a l ,  p o l i t i c a l  and 

econom ic  i n s t i t u t i o n s .  I n  d o in g  s o ,  t h e  c r i t e r i o n  s h o u ld  be 

t h a t :

Man c a n n o t  l i v e  a l o n e ;  t h e  i n d i v i d u a l  
c a n n o t  do w i t h o u t  t h e  f a m i l y ;  and 
a l t h o u g h  f a m i ly  g ro u p s  can  be  c o n c e iv e d  a s  
i n d e p e n d e n t  and s e l f - s u f f i c i n g ,  t h e  f a m i ly  
h a s  f rom  v e r y  e a r l y  t im e s  b e e n  i n  l i k e  m anner 
p a r t  o f  a  l a r g e r  s o c i e t y ,  w h e th e r  i t  be  a  
c l a n ,  a  t r i b e  o r  a  n a t i o n ,  w i t h  w h ich  i t  i s  
bound u p .  No s o c i e t y  c an  c o n t i n u e  w i t h o u t  
some u n i f o r m  p r a c t i c e  and h a b i t s  o f  l i f e .
I n d i v i d u a l  im p u ls e s  h av e  to  be  s u b o r d i n a t e d  
to  t h i s  n e e d ;  and t h i s j s u b o r d i n a t i o n  i s  
a  n e v e r - e n d i n g  p r o c e s s .

I n  t h e  Nyimang s o c i e t y  t h e  f a m i ly  i s  i t s  m ost  i m p o r t a n t

i n s t i t u t i o n ,  and t h e  f a m i ly  i n  i t s  t u r n  depends  f u n d a m e n ta l ly

2on t h e  c o - o p e r a t i o n  and  in te r d e p e n d e n c e  o f  i t s  m embers. To

e n s u r e  t h a t  e a c h  member o f  t h e  f a m i ly  r e c e i v e d  an  e q u a l  and  f a i r

s h a r e  o f  t h e  f a m i ly  in co m e , t h e  r u l e  i s  t h a t  a l l  p r o p e r t y  g a in e d

by t h e  f a m i ly  members m u s t  be  r e g a r d e d  a s  t h e  p r o p e r t y  o f  t h e  f a t h e r

a s  t h e  h e a d  o f  t h e  f a m i ly  u n i t .  P r o p e r t y  o f  a l l  t y p e s  m u s t  be

p o o le d  i n  t h e  f a t h e r ' s  compound, and h e  a lo n e  i s  endowed w i t h

3a b s o l u t e  power and c a p a c i t y  to  d i s p o s e  o f  t h a t  p r o p e r t y .  However, 

a l t h o u g h  th e  Nyimang s o c i e t y  h a s  managed t o  r e t a i n  m ost  o f  t h e  

f a m i ly  s o l i d a r i t y  i n  t h e  f a c e  o f  new c h a n g e s ,  i t  i s  e v i d e n t  t h a t  

some o f  i t s  m ost  c h e r i s h e d  and b a s i c  p r i n c i p l e s  h av e  s t a r t e d  to  

c ru m b le .  V in o g r a d o f f  i s ,  i n  a  s e n s e ,  r i g h t  t o  s u g g e s t  t h a t :

F .  P o l l o c k ,  J u r i s p r u d e n c e  and  L e g a l  E s s a y s , London, 1961, 2 .
The f a m i ly  i n  t h e  Nyimang c o n t e x t ,  a s  w i l l  be  shown b e lo w ,  
t y p i c a l l y  c o m p r is e s  a  man, w i f e  ( o r  w iv e s )  and  t h e i r  c h i l d r e n .
I t  i s  a  n u c l e a r  p a r e n t a l  f a m i ly  w h ich  i s  h e a d e d  by th e  f a t h e r .  
S te v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  b p . c i t . , 79 ,  82; 
s e e  a l s o  H aw kesw orth , o p . c i t . , 186.
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The d e v e lo p m e n t  o f  m odern econom ic  i d e a s  and 
r e l a t i o n s  i s  u n q u e s t i o n a b l y  b r e a k i n g  th e   ̂
p r i m i t i v e  c o n c e p t io n s  o f  f a m i ly  s o l i d a r i t y .

I n  t h e  m odern Nyimang s o c i e t y ,  f o r  i n s t a n c e ,  th e  a u t h o r i t y  

o f  t h e  f a t h e r  i s  w eakened  ( r e l a t i v e l y )  by h i s  s o n ’ s a b i l i t y  to  

e a r n  money o u t s i d e  t h e  f a m i l y .

T h e re  a r e  no c l a s s e s  i n  t h e  Nyimang e g a l i t a r i a n  s o c i e t y ;  b u t

r e v e r e n c e  f o r  t h e  aged  i s  s t i l l  w id e ly  o b s e r v e d .  G e n e r o s i t y  i s

an  e n t r e n c h e d  s o c i a l  v i r t u e .  A g e n e ro u s  p e r s o n  i s  i r o n i c a l l y

r e f e r r e d  t o  a s  k o s h i l  ( c o l d  p e r s o n ) .  G e s tu r e s  o f  g e n e r o s i t y  and

a c t s  o f  k i n d n e s s  by t h e  y o u th  t o  t h e  e l d e r  f o l k  a r e  im m ensely

c h e r i s h e d .  L i v in g  i n  a  s t r i c t l y  exogamous s o c i e t y ,  a  Nyimang man

m ust have good p e r s o n a l  r e l a t i o n s  o u t s i d e  t h e  c i r c l e  o f  h i s  f a m i ly

and c l a n .  B u s ia  r i g h t l y  o b s e rv e d  t h a t  i n  A f r i c a :

I n  t h e  k i n - g r o u p  th e  e m p h a s is  i s  on h e l p f u l n e s s  
and g e n e r o s i t y ,  a  member f u l f i l s  h i s  o b l i g a t i o n  
n o t  by w h a t  he  a c c u m u la te s  f o r  h i m s e l f ,  b u t  by 
w h a t  he  g i v e s  to  t h e  o t h e r  m em bers . . . .E s tee m  
and p r e s t i g e  depend on w h a t  a  member g i v e s  to  
h i s  g r o u p .^

T h is  g e n e r a l l y  a c c o r d s  w i t h  t h e  Nyimang i d e a s  o f  b e n e v o le n c e  w h e re ,  

i n  t im e  o f  f a m in e ,  r i c h  members o f  t h e  s o c i e t y  g iv e  p a r t  o f  t h e i r  

p r o p e r t y  a s  g i f t s  o r  l o a n s  t o  t h e i r  needy  k i n  and n e ig h b o u r s .  I n  

many i n s t a n c e s  b l o o d b r o t h e r h o o d  and m a r r i a g e  r e l a t i o n s  a r e  c r e a t e d  

a s  a  r e s u l t  o f  s u c h  h e l p .  But t h e s e  r u l e s  o f  g e n e r o s i t y  a r e  s o c i a l  

e x p e d i e n t s  w h ich  co n fo rm  w i t h  g e n e r a l  v a l u e s  o f  t h e  s o c i e t y .  They 

do n o t  c o n s t i t u t e ,  i n  t h e  Nyimang c o n c e p t ,  any l e g a l  o b l i g a t i o n s  on

1. P .  V i n o g r a d o f f ,  "The J o i n t  F a m ily ” , i n  L. K r a d e r ,  e d . ,  A n th ro p o lo g y  
and  E a r l y  Law. 1966, 122.

2 . B u s i a ,  The C h a l le n g e  o f  A f r i c a , 1962, 32, q u o te d  by S.K.B* A s a n te ,  i n  
P r o p e r t y  Law and  S o c i a l  G o a ls  i n  Ghana, A c c r a ,  1875, 21 .
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t h e  p a r t  o f  t h e  w e a l th y  members o f  t h e  k i n d r e d .  I t  i s  t r u e  t h a t ,  

e s p e c i a l l y  i n  t h e  o l d  d a y s ,  when s e t t l e m e n t s  w ere  c e n t r e d  a ro u n d  

g ro u p s  o f  k i n ,  t h i s  w id e r  g roup  may s h a r e  t h e  b e n e f i t s  o f  f r e e  food  

an d  d r i n k s  o f f e r e d  by o t h e r  w e a l th y  members; b u t  t h i s  n e v e r  

c o n s t i t u t e d  any  l e g a l  o b l i g a t i o n  on t h e  p a r t  o f  t h e  " h a v e s " .  F o r  

e x a m p le ,  when an a n im a l  was s l a u g h t e r e d  f o r  s a c r i f i c e ,  c e r t a i n  

p o r t i o n s  o f  i t  w ould  be  f r e e l y  g iv e n  to  c e r t a i n  r e l a t i v e s  and 

n e ig h b o u r s .  T h is  was done i n  a n t i c i p a t i o n  o f  work t h a t  m ig h t  be 

r e n d e r e d  by t h e s e  r e l a t i v e s  and n e ig h b o u r s ,  e . g . ,  i n  l o o k in g  a f t e r  

t h e  n e ig h b o u r s *  a n i m a l s ,  t o  f r e e l y  w a t e r i n g  o r  h e r d i n g  them , h e l p i n g  

r e c o v e r  them when l o s t  o r  g i v i n g  a s s i s t a n c e  when s e l f - h e l p  was 

n e e d e d .  However, w i t h  t h e  a d v e n t  o f  t h e  m odern l i f e ,  s o c i a l  and 

f a m i ly  t i e s  h a v e  grown l e s s  s t r o n g ,  and h e n c e  t h e  sc o p e  o f  t h e  

b e n e f i t s  e n jo y e d  by t h e  l a r g e r  community on i n d i v i d u a l ’ s p r o p e r t y  

have  n a r r o w e d .  N e v e r t h e l e s s ,  p e r s o n a l  r e l a t i o n s h i p s  o u t s i d e  t h e  

f a m i ly  c i r c l e  a r e  h i g h l y  h o n o u re d  and a r e  s t r e n g t h e n e d  by e x ch an g e  

o f  goods a s  g i f t s .  T h is  t r a n s a c t i o n  i s  c u s t o m a r i l y  known a s  t w i d a . 

One s p e c i a l  exam ple  o f  t h i s  i s  p r e s e n t e d  by f r i e n d s h i p  b e tw e e n  

young p e o p le  o f  o p p o s i t e  s e x e s .  T h is  a s  a  r e c o g n i z e d  s o c i a l  

i n s t i t u t i o n  i s  h i g h l y  p l a t o n i c  i n  n a t u r e ,  e s p e c i a l l y  i n  t h e  o l d  d a y s ,  

and  g i f t s  a r e  c o n s t a n t l y  e x ch an g ed  b e tw e e n  t h e  p a r t i e s .

The i n s t i t u t i o n  o f  m a r r i a g e  i s  one  a r e a  w h ere  t h e  c o m p le x i ty  

o f  p r o p e r t y  r e l a t i o n s  can  e a s i l y  be  s e e n .  I n  a s t r i c t  l e g a l  s e n s e ,  

t h e  amount p a i d  a s  m a r r i a g e  c o n s i d e r a t i o n  i s  f i x e d  a t  f i v e  h ead  

o f  c a t t l e  and  tw e n ty -o n e  g o a t s ;  b u t  t h e  am ount o f  paym ent 

f l u c t u a t e s  i n  p r a c t i c e  d e p e n d in g  on how good a r e  t h e  r e l a t i o n s  o f  

t h e  p a r t i e s  i n v o l v e d .  The Nyimang say  t h a t  paym en ts  t o  o n e ’ s



i n - l a w s  a r e  n e v e r  l i m i t e d  w h i l e  t h e  m a r r i a g e  s u b s i s t s  a s  a 

c o n t i n u i n g  s o c i a l  o b l i g a t i o n .  The cus tom s o f  sii and k o r u  

( in c o m p le te  p a r t  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n )  a r e  i n t e n d e d  

p r i m a r i l y  t o  r e v i v e  t h e s e  t i e s  and to  p r e s e r v e  f a m i ly  r e l a t i o n s  

by c o n t in u o u s  p r o p e r t y  t r a n s f e r .  I t  i s  r a r e  f o r  a p e r s o n  to  deny 

any  k in d  o r  any p a r t  o f  h i s  p r o p e r t y  to  h i s  a n d i r  ( m o t h e r ' s  b r o t h e r ) .

The s y s te m  o f  s a c r i f i c e s  and p r a y e r s  w hich  e x p r e s s  c e r t a i n

awe and r e v e r e n c e  t o  t h e  dead  f a t h e r s ,  i n  t h e  t r a d i t i o n a l  Nyimang

s o c i e t y ,  e x p r e s s e s  t h e  c o n t i n u i n g  a t t a c h m e n t  o f  t h e  dead  t o  t h e i r

l i v i n g  f a m i l i e s .  Haw kesw orth  n o t e s  t h a t :

T h is  v e n e r a t i o n ,  a lm o s t  am o u n tin g  to  w o r s h ip ,  
o f  A n c e s t r a l  S p i r i t  i s  t h e  b a s i s  o f  Nuba 
r e l i g i o n . . . .

A l l  co m m u n ic a t io n s  a r e  a d d r e s s e d ,  n o t  t o  God, 
b u t  t o  t h e  A n c e s t r a l  S p i r i t ,  and a r e  u s u a l l y  
s u p p o r t e d  w i t h  g i f t s . *

The d e c e a s e d  members o f  a  Nyimang f a m i ly  s t i l l  c o n t i n u e  t o  s h a r e

i n  t h e  f a m i ly  p r o p e r t y  by some i n d i r e c t  i n f l u e n c e  and  c o n t r o l  o v e r

t h e  f a t e s  o f  l i v i n g  m em bers . P r o p e r t y  r i g h t s  o f  dead  members m ust

be  s t r i c t l y  o b s e rv e d  by s t e a d y  p r e s e n t a t i o n  o f  t a n g i b l e  g i f t s  i n

t h e  fo rm  o f  s a c r i f i c e s  t o  t h e  s p i r i t s  o f  t h e  d e a d .  T h e re  i s  i n

f a c t  m u tu a l  i n t e r d e p e n d e n c e  b e tw e e n  t h e  dead  and t h e  l i v i n g  members

o f  t h e  f a m i l y ,  a s  h a s  b e e n  s t a t e d  by Haw kesw orth:

As t h e  l i v i n g  a r e  s t i l l  d e p e n d e n t  upon  t h e  
d e a d ,  so  t h e  dead  a r e  d e p e n d e n t  upon t h e  
l i v i n g .  Those  who h a v e  d i e d ,  th o u g h  s p i r i t s  
o n l y ,  s t i l l  r e q u i r e  w a t e r  and f o o d ,  and f o r
t h e s e  t h e y  a r e  d e p e n d e n t  upon th e  l i v i n g .
G r e a t  i s  t h e  m i s f o r t u n e  o f  t h o s e  who d i e  
c h i l d l e s s ,  f o r  th e y  w i l l  r e m a in  f o r  e v e r y  
h u n g ry  and t h i r s t y .  I t  h a s  b e e n  s e e n  t h a t  
on m a r r i a g e  d u r in g  th e  v a r i o u s  o t h e r

H aw kesw orth , o p . c i t . ,  161.
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c e r e m o n ie s ,  g o a t s  and o t h e r  a n im a ls  a r e  
s l a u g h t e r e d  t o  t h e  d e c e a s e d  a n c e s t o r s . ^

F a i l u r e  t o  comply w i t h  t h e s e  o b s e r v a n c e s  may e n t a i l  bad  lu c k ,

. . 2  s t e r i l i t y  and t h e  s p r e a d  o f  d i s e a s e s  w i t h i n  t h e  f a m i ly .

P o s t e r i t y ,  and h e n c e  c o n t i n u i t y  o f  t h e  f a m i ly  l i n e ,  i s  m a in ta in e d

by th e  c o n t in u o u s  r e c o g n i t i o n  o f  t h e  members th ro u g h  t h e  l i n k s  o f

p r o p e r t y .

D. CUSTOMARY DUES

A n o th e r  i m p o r t a n t  a s p e c t  o f  t h e  r o l e  o f  p r o p e r t y  i n  t h e  s o c i a l  

s t r u c t u r e  o f  t h e  Nyimang s o c i e t y  i s  m a n i f e s t e d  i n  t h e  c u s to m a ry  dues  

p a i d  by t h e  p e o p le  t o  some o f  t h e  t r i b a l  f u n c t i o n a r i e s . T hese

paym ents  e s t a b l i s h  s o c i a l  r a t h e r  t h a n ,  s t r i c t l y  s p e a k i n g ,  p o l i t i c a l  

a l l e g i a n c e .  Most renow ned o f  t h e s e  f u n c t i o n a r i e s  a r e  t h e  s h i r a  

( r a in m a k e r )  and some c o n s e c r e a t e  kwuni ( sh a m a n )„ B oth  o f  t h e s e  

t r i b a l  d i g n i t a r i e s  a r e  b e l i e v e d  to  p o s s e s s  s u p e r n a t u r a l  powers 

n e c e s s a r y  to  t h e  e x i s t e n c e  o f  Nyimang s o c i e t y .  T hese  t r i b u t e s  

s h o u ld  n o t  be  r e g a r d e d  a s  i n  any s e n s e  a fo rm  o f  t a x a t i o n  o r  r e n t  

l e v i e d  upon th e  p e o p l e .  T h ese  paym en ts  h a v e  no b a s i s  i n  l e g a l  

o b l i g a t i o n ,  a s  t h e s e  t r i b a l  d i g n i t a r i e s  l a c k  any s o r t  o f  p a ra m o u n tc y  

o r  l e g a l  o w n e rs h ip  o v e r  Nyimang l a n d s .  The s o c i a l  i n t e r e s t s  

i n h e r e n t  i n  t h e  paym ent o f  p r o p e r t y  a s  c u s to m a ry  dues  e x h i b i t  t h e  

f a c t  t h a t  some o f  t h e s e  g i f t s  a r e  u se d  a c c o r d in g  to  t r i b a l  

p r e s c r i p t i o n s ,  e . g . ,  g o a t s  g iv e n  to  t h e  s h i r a  f o r  in d u ce m en t  o f  th e  

r a i n  m ust a l l  b e  s l a u g h t e r e d .  F a i l u r e  t o  confo rm  t o  t h e s e  

r e q u i r e m e n t s  o r  p r e s c r i p t i o n s  i s  b e l i e v e d  to  be  f a t a l  to  t h e

1. I b i d . ,  190-191 .
2. C f . ,  N a d e l ,  "A S tudy  o f  Sham anism ", o p . c i t . , 32 ; s e e  a l s o ,  

A. K ro n e n b e rg ,  o p . c i t . ,  203 and p a s s im .
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e x i s t e n c e  o f  t h e  w ho le  t r i b e . I t  t h u s  f o l l o w s  t h a t  t h e  p e r s o n

t o  whom p r o p e r t y  i s  g iv e n  a s  c u s to m a ry  dues  would n o t ,  i n  m ost

c a s e s ,  r e g a r d  them a s  h i s  e x c l u s i v e  p e r s o n a l  p r o p e r t y .  He m ust

u s e  them , a t  l e a s t  i n  p a r t ,  t o  k eep  t h e  community i n t a c t ,  to

m a i n t a i n  s o c i a l  w e l l - b e i n g  by p r e s e n t i n g  s a c r i f i c e s  t o  t h e  d e i t i e s

t o  " c o o l "  t h e  s u p e r n a t u r a l  p o w e r s ,  and t h u s  d r i v e  away d i s e a s e s  and

e n h a n c e  s o c i a l  b a l a n c e  t h ro u g h  added  p o s t e r i t y .

O th e r  Nyimang c u s to m a ry  paym en ts  i n c l u d e :

i )  Paym ents  to  t h e  S h i r a  ( t h e  r a i n m a k e r )

The o f f i c e  o f  t h e  s h i r a  i s  b o t h  s a c r e d  and s e c u l a r .  I t

th u s  em braces  t h e  c o n c e r n  o f  t h e  w hole  Nyimang community as

r e p r e s e n t i n g  an  im p r e g n a b le  symbol o f  t r i b a l  u n i t y . * F o r  t h i s

r e a s o n ,  t h e  o f f i c e  o f  t h e  s h i r a  i s  j e a l o u s l y  g u a rd e d ,  and i s

s u s t a i n e d  th ro u g h  p r e s e n t a t i o n  o f  g i f t s  o f  p r o p e r t y  t o  t h e

o f f i c e - h o l d e r .  N ad e l  h a s  e m p h a s ize d  t h e  im p o r ta n c e  o f  t h e

s h i r a  i n  t h e  Nyimang s o c i e t y  i n  t h e  f o l l o w i n g  w o rd s :

The r e l i g i o u s  r i t e s  o f  t h e  Nyima a r e  c o n s c i o u s l y  
f o c u s e d  on th e  p e r s o n  o f  t h e  r a i n - m a k e r ,  th r o u g h  
o f f e r i n g s  and r i t u a l  o b l i g a t i o n s ;  m o re o v e r ,  
b e h in d  a l l  t h e  r u l i n g s  w h ich  he  m ig h t  i s s u e  
s t a n d s  t h e  suprem e sw e e p in g  s a n c t i o n  o f  s t o p p i n g  
t h e  r a i n . ^

H owever, t h e  c u s to m a ry  t r i b u t e  p a id  to  t h e  s h i r a  i n c l u d e  

l i v e s t o c k ,  g r a i n s  and  c a r r y i n g  o u t  o f  m anual work on  h i s  fa rm ;  

and  i n  fo rm e r  y e a r s ,  when t h e r e  w ere  o r g a n i z e d  t r i b a l  r a i d s  

i n t o  t h e  o t h e r  n e ig h b o u r i n g  t r i b e s ,  t h e  s h i r a  u s e d  to  r e c e i v e  

a c e r t a i n  s h a r e  o f  t h e  b o o ty  ( i f  he  was r e s p o n s i b l e  f o r  t h e

1. See N a d e l ,  "A S tudy  o f  Shamanism” , o p . c i t . , 33 ;  N a d e l ,  The N uba, 
o p . c i t . ,  446 .

2 .  I b i d . ,  452 .
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o r g a n i z a t i o n  o f  t h e  e x p e d i t i o n ) 0 G e n e r a l ly  g i f t s  t o  t h e

s h i r a  a r e  p r e s e n t e d  s h o r t l y  b e f o r e  t h e  b e g in n i n g  o f  t h e  r a i n y

s e a s o n  so  a s  to  in d u c e  t h e  r a i n Q I t  i s  c u s to m a ry  f o r  e v e ry o n e

t o  c o n t r i b u t e  t o  h e l p  t h e  s h i r a  to  p e r f o r m  and f u l f i l  t h e

o n e ro u s  and e x p e n s iv e  d u ty  o f  h i s  r a in m a k in g  o f f i c e . E ach

y e a r  a t  t h e  commencement o f  t h e  r a i n y  s e a s o n ,  an  a n n u a l

f e s t i v a l  i s  h e l d  w here  t h e  c l a n  o f  t h e  s h i r a  b rew s l a r g e

q u a n t i t i e s  o f  a s h i  ( b e e r ) ,  and  when a l l  t h e  g o a t s  t h a t  a r e

g i v e n  a s  g i f t s  w i l l  be  s a c r i f i c e d  t o  t h e  r a i n  d e i t y 0 Any

member o f  t h e  com m unity , i n c l u d i n g  s t r a n g e r s ,  w i l l  e n jo y  t h e

f r e e  c o n su m p t io n  o f  fo o d  and  d r i n k . *  I n  t h e o r y ,  t h e

i n d i v i d u a l  member a lw a y s  h a s  t h e  r i g h t  to  a b s t a i n  f rom  p a y in g

t h e  t r i b u t e ;  b u t  t h i s  r i g h t  i s  e x e r c i s e d  t o  t h e  d e t r i m e n t  o f

t h e  w ho le  s o c i e t y .  I t  i s  b e l i e v e d  by th e  p e o p le  t h a t  i f  t h e

s h i r a  knew t h a t ,  t h e n  he  w ould  w i t h h o ld  t h e  r a i n  u n l e s s  h i s

. 2a n g e r  i s  a p p e a s e d  by p r e s e n t a t i o n  o f  a d d i t i o n a l  g i f t s .  I t  

s h o u ld  be  n o t e d  i n  t h i s  r e s p e c t  t h a t  ( u n l i k e  i n  fo rm e r  y e a r s )  

o n ly  t h r e e  o u t  o f  t h e  s e v e n  s u b - t r i b e s ,  v i z . ,  S a l a r a ,  T u n d ia  

and  K u r m i t i ,  a r e  e x p e c t e d  t o  pay  g i f t s  and h e n c e  t o  g iv e  

c u s to m a ry  a l l e g i a n c e  t o  t h e  s h i r a . Even w i t h i n  t h e s e  t h r e e  

s u b - t r i b e s  o n ly  t h e  o l d  f o l k  f o l l o w  th e  cu s to m , and t h e n  

r e l u c t a n t l y  when t h e r e  i s  a  c a t a s t r o p h e  im m in e n t .  S t e v e n s o n  

n o te d  a lm o s t  f o u r  d e c a d e s  ago t h a t  g i f t s  to  t h e  s h i r a  h a d

1. C f . ,  Gluckman, The I d e a s  i n  B a r o t s e  J u r i s p r u d e n c e , o p . c i t . , 1 5 4 f f c , 
w here  he  m e n t io n s  t h a t  m o st  o f  t h e  goods b r o u g h t  a s  t r i b u t e  t o
t h e  B a r o t s e  k in g  w ould  go to  t h e  p e o p le  t h e m s e lv e s .

2 .  S t e v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p o C i t o, 98 .
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b e e n  g r e a t l y  r e d u c e d  i n  num ber. T h is  te n d e n c y  i s  

e m p h a t i c a l l y  t r u e  o f  t h e  p r e s e n t - d a y  p o s i t i o n  o f  t h e  s h i r a  

i n  t h e  Nyimang s o c i e t y 0

i i )  Paym ents  to  t h e  Kwuni ( a n c e s t r a l  s p i r i t )

The Nyimang u s e  t h e  w ords kwuni and a b i d i  i n t e r c h a n g e a b l y  

t o  r e f e r  to  one and t h e  same t h i n g t The word k u n i , i n  i t s

p r im a r y  m ean ing  r e f e r s  o n ly  to  t h e  s p i r i t ;  t h e  p e r s o n  i n

. . . 2whom t h e  s p i r i t  r e v e a l s  i t s e l f  i s  known a s  kw unidu  k o y d i c

B ut m odern  u s a g e  o f  t h e  word kwuni t e n d s  a l s o  t o  r e f e r  to  t h e  

p e r s o n  who a c t s  a s  t h e  medium o f  t h e  s p i r i t .  K ro n e n b e rg  was 

t h u s  n o t  f a r  from  r i g h t  i n  s u g g e s t i n g  t h a t  " t h e  p e r s o n  so

p o s s e s s e d ,  a s  w e l l  a s  t h e  s p i r i t  i t s e l f ,  i s  c a l l e d  k u n i  o r

3 . . .k u j u r ” „ I t  i s  c u s to m a ry  t h a t  i n  o r d e r  t o  m a i n t a i n  good

r e l a t i o n s  w i t h  t h e  kwuni and t h e  a b i d i  o f  t h e  d e c e a s e d  f a t h e r  

a l l  s o r t s  o f  p r o p e r t y  m u st  be d e d i c a t e d  to  them .

The kwuni i n  t h e  Nyimang c o n c e p t  p o s s e s s e s  a  s e p a r a t e  and

a  d i s t i n c t  l e g a l  p e r s o n a l i t y  c a p a b le  o f  owning and d i s p o s i n g  

o f  p r o p e r t y .  The kw unidu  k o y d i  o r  t h e  v e s s e l  medium, i s  

r e g a r d e d  a s  a  m ere  c a r e t a k e r  o f  th e  p r o p e r t y  o f  t h e  k w u n i .

I n  c e r t a i n  c a s e s ,  p r o p e r t y  t h a t  b e lo n g s  to  t h e  kwuni i s  l e f t  

e n t i r e l y  u n g u a rd e d  u n d e r  t h e  p r o t e c t i o n  o f  kwuni h i m s e l f .  As 

a g e n e r a l  r u l e  kw unidu  k o y d i , whose kwuni i s  n o t  y e t  c o n s e c r a t e d ,  

i s  n o t  a l lo w e d  t o  d r i n k  o r  e a t  f rom  t h e  p r o p e r t y  g i v e n  a s  g i f t s  

t o  t h e  kwuni ( th o u g h  t h i s  would  n o t  a p p ly  to  t h e  r e s t  o f  h i s  

f a m i ly  m em bers) .  I f  t h i s  r u l e  i s  d i s r e g a r d e d  th e  kw un idu

1. I b i d . ,  98 .
2 0 See N a d e l ,  The N uba, o p . c i t . , 441 , n .  1. \  See C h a p te r  I  a b o v e .
3 .  K ro n e n b e rg ,  o p . c i t . , 204 .
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k o y d i  would  d i e c • The kw unidu k o y d i  h a s  no c a p a c i t y  to  

d i s p o s e  o f  o r  make any d e c i s i o n  l i k e l y  to  a f f e c t  t h e  n a t u r e  

o f  t h e  p r o p e r t y  o f  t h e  kwuni u n l e s s  an e x p r e s s  p e r m i s s i o n  

i s  o b t a i n e d  f ro m  t h e  s p i r i t  h i m s e l f .

As i n d i c a t e d ,  a s  i n  the . c a s e  o f  t h e ' s h i r a  p e o p le  pay

t r i b u t e  t o  t h e  kwuni t o  p r o v id e  t h e  o f f i c e  h o l d e r  w i t h  econom ic

a s s i s t a n c e  and  a l s o  i n  c o n s i d e r a t i o n  o f  s p e c i a l  s e r v i c e s

r e n d e r e d  by t h e  kwuni on b e h a l f  o f  t h e  com m unity , I n  o t h e r

w o rd s ,  t h e  p u b l i c  i s  e x p e c t e d  to  u s e  t h a t  p r o p e r t y  and  p e r f o r m

m anua l work n e c e s s a r y  t o  a s s i s t  t h e  kwuni d i s c h a r g e  t h o s e

d u t i e s  t h a t  a r e  c o n s i d e r e d  to  be  i n  t h e  b e s t  i n t e r e s t  o f  t h e

p u b l i c o  I n  fo rm e r  y e a r s ,  t h e  kwuni p l a y e d  a  l e a d i n g  r o l e

i n  Nyimang p u b l i c  l i f e .  T h is  l e d  N ad e l  t o  c o n c lu d e  c o r r e c t l y

t h a t  t h e  s p i r i t  o f  t h e  shaman p r o v id e d  " a  s p i r i t u a l  f o c u s  f o r

a  community o t h e r w i s e  r i g i d l y  d i v i d e d  a lo n g  l i n e s  o f

d e s c e n t " . *  P a r t  o f  t h e  j o b  o f  t h e  kwuni i s  to  a c t  a s  a n

o r a c l e ,  t h e r e b y  p r o p h e s y i n g  th e  f u t u r e ,  p r e d i c t i n g  t h e  e x p e c t e d

e v i l s  and  h e n c e  in f o r m in g  t h e  p e o p le  w h a t  ty p e  o f  s a c r i f i c e s

2a r e  n e e d e d  a s  an  a p p r o p r i a t e  rem edy . I f  a  bad  omen i s  f o r e 

s e e n  by t h e  kwuni ( e , g , ,  by  h im ,.h a v in g  had  a bad  d r e a m ) , he  

w ould  c o l l e c t  t h e  v i l l a g e  e l d e r s  and d e c l a r e  w hat he  h a s  s e e n .  

The d ream  may be  p u t  t h u s :  medd d w uru du (d e )  ta m u , ( l i t . ,

" t h e  h i l l  i s  h a v in g  a h e a d a c h e " ) . , i . e . ,  t h e  s p i r i t s  o f  t h e  h i l l  

a r e  r e s t l e s s .  T h i s  i n d i c a t e s  t h a t  an  im pend ing  e v i l  o r  a  

c a t a s t r o p h e  w i l l  b e f d l l l t h e  community u n l e s s  t h e  s p i r i t s  o f  

t h e  h i l l  a r e  a p p e a s e d  by p r e s e n t a t i o n  o f  s a c r i f i c e s .  Such

1, N a d e l ,  A S tudy  o f  Sham anism ", o p , c i t . , 31 .
2 ,  I b i d , ,  26 , 31; s e e  a l s o  K r o n e n b e rg ,  o p . c i t . , 205 .
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s a c r i f i c e s  i n c l u d e  a  ram o r  a  g o a t  ( i n  t h e  o l d  days  th e  

s a c r i f i c e  o f  a  p i g  would have  b e e n  m ost a p p r o p r i a t e ) .  T h in g s  

r e q u i r e d  f o r  s a c r i f i c e s  w ould  be  o b t a i n e d  f r e e l y  from  any 

m ember’ s h e r d .  No p e r m i s s i o n  need  be  s o u g h t  from  th e  a n i m a l ’ s 

ow ner, and no c o m p e n s a t io n  would  be  p a i d .  I t  i s  n o te d  t h a t  i n  

c a s e s  w here  p u b l i c  s a f e t y  i s  a t  s t a k e ,  i n d i v i d u a l  f reedom  i s  

a l r e a d y  r e a d i l y  i n f r i n g e d .

S in c e  p e o p le  h av e  more d i r e c t  c o n t a c t  and h e n c e  e a s i e r  

a c c e s s  t o  c o n s u l t  t h e  kwuni t h a n  t h e  s h i r a , p r o p e r t y  t r a n s a c t i o n s  

b e tw e e n  t h e  p e o p le  and t h e  kwuni a r e  r e l a t i v e l y  more f r e q u e n t .

The p e o p le  know t h a t  t h e  u l t i m a t e  p u r p o s e  o f  any p r o p e r t y  i s  to  

p r e s e r v e  human l i f e .  T h u s ,  i n  t h e i r  v ie w ,  p r o p e r t y  p a id  as  

c u s to m a ry  dues  m ust be  d i r e c t e d  to  a c h ie v e  t h a t  o b j e c t i v e .  I t  

t h u s  f o l l o w s  t h a t  i n  t im e s  o f  d i f f i c u l t i e s ,  e . g . ,  f a m in e s ,  good 

kwuni a r e  e x p e c t e d  t o  p a r t  w i t h  m ost o f  t h e i r  p r o p e r t y  by  way o f  

l o a n s  o r  c h a r i t a b l e  g i f t s  to  t h e  d e p r i v e d  members o f  t h e  community 

by way o f  h e l p .  I n  o r d e r  to  d e v e lo p  good w i l l ,  a  kwuni m ust be  

g e n e ro u s  t o  t h e  p o i n t  o f  e x t r a v a g a n c e  so  t h a t  p e o p le  may g iv e  h im  

more g i f t s .  P e o p le  a lw ay s  e x p e c t  t o  e n jo y  r e v e r s e  b e n e f i t s  i n  

r e t u r n  f o r  t h e i r  own goods g iv e n  o u t  a s  g i f t s  t o  t h e kwuni o r  

t o  t h e  s h i r a .

How ever, a l t h o u g h  t h e r e  i s  no s u r v e i l l a n c e  on  t h e  p a r t  o f  

t h e  p u b l i c  i n  t h e  ways t h e  p r o p e r t y  o f  t h e  kwiini o r  t h e  s h i r a  a r e  

s p e n t ;  th e y  say  t h e r e  a r e  ( l i k e  human b e i n g s )  good , g e n e ro u s  and 

t r u s t w o r t h y  kwuni a s  w e l l  a s  b a d ,  d e c e i t f u l  and u n g e n e ro u s  o n e s .  

P e o p le  a r e  a lw ays  l o a t h  t o  s u r r e n d e r  t h e i r  f a t e s  and p r o p e r t y  t o  

a  kwuni who h a s  b e e n  p ro v e d  to  be  a  sham. I t  i s  s a i d  t h a t  t h e  

kwuni th e m s e lv e s  a r e  aw are  o f  t h i s  f a c t ,  and so  have  to  com pete  < 

i n  o r d e r  to  p r e s e r v e  good r e l a t i o n s  w i t h  t h e  p e o p l e ,  o t h e r w i s e  

t h e i r  i n f l u e n c e  w i l l  be  d im in i s h e d  i n  t h e  e y e s  o f  t h e  com m unity .
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CHAPTER III

PROPERTY AND DOMESTIC RELATIONS

1. THE NYIMANG FAMILY

i )  The N a tu re  o f  t h e  Nyimang F am ily

The d i s c u s s i o n  o f  t h e  t o p i c  o f  p r o p e r t y  and  i t s  e f f e c t  on d o m e s t ic

r e l a t i o n s  p r e s u p p o s e s  a n  i m p o r ta n t  q u e s t i o n  c o n c e r n in g  t h e  n a t u r e  o f

t h e  Nyimang f a m i l y .  The i n s t i t u t i o n  o f  t h e  f a m i l y ,  a s  t h e  s m a l l e s t
1

s o c i a l  u n i t ,  fo rm s t h e  m ost b a s i c  s t r u c t u r e  i n  any  human s o c i e t y .

The p s y c h o l o g i c a l ,  s o c i a l ,  econom ic a n d  r e l i g i o u s  im p a c t  o f  t h e  f a m i ly  

i n s t i t u t i o n  upon i t s  members i s  n o t  t o  be d i s r e g a r d e d .  From t h e  

l e g a l  p o i n t  o f  v iew , a l l  a s p e c t s  o f  law  among t h e  Nyimang, i n c l u d i n g  

m a r r i a g e ,  s u c c e s s i o n ,  l e g a l  p r o c e e d i n g s ,  and  i n d e e d ,  r i g h t s  i n  p r o p e r t y ,  

can  o n ly  be u n d e r s t o o d  i n  t h e i r  r e l a t i o n  t o  t h e  g e n e r a l  s t r u c t u r e  o f  

t h e  f a m i l y .

But what d o e s  t h e  word ’ f a m i l y '  mean? S c h o l a r s ,  a lm o s t

u n a n im o u s ly ,  a g r e e  t h a t  t h e r e  i s  no p r e c i s e  o r  e x a c t  d e f i n i t i o n  t o  t h e

word ’ f a m i l y ' .  T h e re  a r e  two ways o f  a n s w e r in g  t h i s  q u e s t i o n .  The

f i r s t  i s  t o  c o n s i d e r  t h e  te rm  f a m i ly  i n  E n g l i s h  la n g u a g e  an d  l a w ,  t h e

se c o n d  i s  t o  i n v e s t i g a t e  i n  Nyimang s o c i e t y  t h e  k i n d  o f  s o c i a l  g r o u p in g

w hich  i s  r e c o g n i z e d  a t  t h e  d o m e s t ic  l e v e l  a s  f a m i l y .  Under E n g l i s h

la w , Brom ley h a s  u n d e r s t o o d  t h e  te rm  ' f a m i l y '  t o  mean t h e  f o l l o w i n g :

’’The word ' f a m i l y '  i s  one w hich  i t  i s  d i f f i c u l t ,  i f  n o t  
i m p o s s i b l e ,  t o  d e f i n e  p r e c i s e l y .  I n  one s e n s e  i t  means 
a l l  b lo o d  r e l a t i o n s  who a r e  d e s c e n d e d  from  a  common a n c e s t o r ;  
i n  a n o t h e r  i t  means a l l  t h e  members o f  a  h o u s e h o ld ,  i n c l u d i n g

1 . C f .  W .J .  Goode, The F a m i ly , 196*f, ^  f f»  who s a y s  t h a t  "A lm ost a l l  
t h e  w o r l d ' s  p o p u l a t i o n  l i v e s  i n  f a m i ly  u n i t s ,  b u t  t h e  s t r u c t u r e s  
o r  fo rm s  v a ry  n o t  o n ly  from  one s o c i e t y  t o  a n o t h e r  b u t  a l s o  from  
one c l a s s  t o  a n o t h e r  w i t h i n  t h e  same s o c i e t y " .
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h u s b a n d  an d  w i f e ,  c h i l d r e n ,  s e r v a n t s  and  e v e n  l o d g e r s . ”

T h i s  i s  a  w ide  d e f i n i t i o n  w hich  p ro m p te d  Brom ley l a t e r  t o  a d o p t  a  much

n a r r o w e r  d e f i n i t i o n  f o r  h i s  p u r p o s e .  The m o d i f i e d  and  more p r e c i s e

m eaning  o f  ‘ f a m i l y 1 f o r  B rom ley i s :

” . . .  a  b a s i c  s o c i a l  u n i t  w hich  c o n s i s t s  n o r m a l ly  o f  a  h u s b a n d
an d  w i f e  an d  t h e i r  c h i l d r e n . ’^

A l l o t t  f o r  one s a y s  t h a t :

”The word ’ fa m i ly *  i n  E n g l i s h  i s  a  word o f  many v a r i e d  a n d  
l o o s e l y  d e f i n e d  m e a n in g s .  T h i s  v a g u e n e s s  o f  t h e  p o p u l a r  
t e rm  i s  m i r r o r e d  by  t h e  l a c k  o f  p r e c i s i o n  o f  t h e  l e g a l  t e rm  
‘ f a m i l y ’ i n  modern E n g l i s h  l a w . ” ^

The r e a s o n  f o r  t h i s  v a g u e n e s s ,  a c c o r d i n g  t o  A l l o t t ,  i s  t h a t  m odern

E n g l i s h  l i f e  i s  n o t  n e c e s s a r i l y  c o n t r o l l e d  o r  a r r a n g e d  a lo n g  f a m i ly

l i n e s .

I n  t h e  Nyimang c o n t e x t  t h e  f a m i ly  i s  e v en  more d i f f i c u l t  t o  d e f i n e .  

T h e re  i s  n o t  a  s i n g l e  v e r n a c u l a r  te rm  i n  t h e  Nyimang la n g u a g e  w hich  

r e f e r s  p r e c i s e l y  t o  w hat we m ig h t  t e rm  ‘ f a m i l y * .  T h u s ,  w o rd s  s u c h  

a s  w el ( h o u s e / h u t ) ,  w h ich  r e f e r s  t o  a  s u b - u n i t  w i t h i n  a  po lygam ous 

f a m i l y ,  w i r  (com pound), a n d  more g e n e r a l l y  n ig w u n /n ig u n  wa o r  woun wa 

( ’’p e o p le  o f  s o - a n d - s o ” an d  " o u r  p e o p le ” r e s p e c t i v e l y )  w hich  r e f e r  t o  

b o t h  p a r e n t a l  a n d  g r a n d - p a r e n t a l  f a m i l y ,  may a l s o  r o u g h ly  d e n o te  t h e  

i d e a  o f  f a m i l y .  The p ro b le m  i s  t h a t  some o f  t h e s e  w ords may a l s o  b e  

em ployed  t o  r e f e r  t o  o t h e r  s o c i a l  g r o u p s .  T h i s  d ep e n d s  on  t h e  

c i r c u m s t a n c e s  an d  t h e  c o n t e x t  i n  w h ich  t h e  w ords a r e  u s e d .  S t e v e n s o n  

n o t e s  t h a t :

1 . P .M . B rom ley , F a m ily  Law, London, 1971* 1 .
2 .  L o c .  c i t .
3* A.N. A l l o t t ,  ’’The Law o f  i n h e r i t a n c e ,  f a m i ly  s t r u c t u r e  a n d  m odem

econom ic  o r d e r  i n  A f r i c a ” , (1970 )  71 , Z . V e rg .  R e c h t . ,  106;
s e e  a l s o  R .F .  G ray  a n d  P .H .  G u l l i v e r ,  e d s . ,  The F a m ily  E s t a t e  i n
A f r i c a , London, 1 9 6 ^ .

*f. C f .  S t e v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n , o p .  c i t . , 1 9 1 -9 2 .
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"The te rm  wer ( l i t ,  ♦compound*) i s  t h e  m ost u s u a l  way o f  
e x p r e s s i n g  p a t ' r i l i n e a g e , o f  t h e o r e t i c a l l y  i n d e t e r m i n a t e  
d e p t h .  A c c o rd in g  t o  r e q u i r e m e n t ,  wer may b e  u s e d  f o r  t h e  
n u c l e a r  f a m i l y ,  o r  t o  i n c l u d e  t h e  f a t h e r - g e n e r a t i o n  o r  t h e  
g r a n d  f a t h e r - g e n e r a t i o n ;  l i n e a g e s  o f  g r e a t e r  t h a n  t h e  
w er one  i s  s p e a k i n g  o f  a t  t h e  t im e  may, h o w e v e r ,  i f  a  
d i s t i n c t i o n  i s  n e e d e d ,  be  r e f e r r e d  t o  a s  w er  d i a  ( *b ig  
c o m p o u n d * ) .M̂

A l th o u g h  one may g e n e r a l l y  a g r e e  w i th  S t e v e n s o n ,  a  c a v e a t  m ust

be  e n t e r e d  when t h e  p h r a s e  w i r  d i a  ( b i g  compound) i s  u s e d  i n  t h e  Nyimang

l a n g u a g e ,  S t e v e n s o n  h a s  a p p a r e n t l y  u s e d  t h e  p h r a s e  t o  mean " l i n e a g e s

o f  g r e a t e r  d e p t h " .  One i s  o b l i g e d ,  w i th  t h e  g r e a t e s t  r e s p e c t ,  t o

d i s a g r e e  w i t h  S t e v e n s o n ,  The s u g g e s t i o n  t h a t  w i r  d i a  may b e  u s e d  t o

r e f e r  t o  a  l a r g e r  g ro u p  o f  p e o p le  w i t h  a  common d e s c e n t  an d  w h ic h  may

go beyond  t h e  p a r e n t a l  o r  t h e  g r a n d - p a r e n t a l  g e n e r a t i o n s  p r o v e d  n o t  t o

be t r u e .  The r e a s o n  i s  t h a t  among t h e  Nyimang, a s  h a s  b e e n  c o r r e c t l y

2p o i n t e d  o u t  by S t e v e n s o n  h i m s e l f ,  e a c h  g ro u p  o f  b r o t h e r s  i n  t h e  

l i n e a g e  s y s te m  c o n s t i t u t e s  a  s o u r c e  o f  f u t u r e  s e g m e n t a t i o n ,  e a c h  new 

segm ent t a k i n g  one o f  t h e  b r o t h e r s  a s  i t s  o r i g i n  o r  f o u n d e r .  I n  t h e  

Nyimang l a n g u a g e ,  one may a l s o  r e f e r  g e n e r a l l y  t o  o n e * s  w ho le  se g m e n t  a s  

w i r .  T h i s  may, a s  h a s  b e e n  s u g g e s t e d  by  S t e v e n s o n ,  mean • f a m i ly *  o r  a  

l i n e a g e ,  a c c o r d i n g  t o  t h e  i m p l i c a t i o n  o f  t h e  c o n t e x t .  But i f  a  

q u a l i f y i n g  w ord , d i a , i s  a d d e d ,  t h e n  t h e  p h r a s e  c e a s e s  t o  c a r r y  t h e  

s im p le  m ean ing  o f  f a m i ly  a s  s u c h  a n d  i s  c o n f i n e d  t o  t h e  l i t e r a l  m ean ing  

o f  ’ compound*, w hich  i s  t h e  s p a t i a l  a r e a  o f  a  g i v e n  h o m e s te a d .  I t  may 

a l s o  c o r r e s p o n d  t o  b e s h i  (h o m e ) .  H ere  i t  s p e c i f i c a l l y  r e f e r s  t o  t h e  

p a r e n t a l  o r  g r a n d - p a r e n t a l  h o m e s te a d  a n d  no m o re .  I f  t h e  p h r a s e  w i r  

d i a  i s  u s e d  a t  a l l  t o  r e f e r  t o  t h e  p e o p le  a s  a  f a m i l y ,  i t  may o n l y

1 . I b i d .  N ote  t h a t  S t e v e n s o n  p r e f e r s  t h e  s p e l l i n g  w er t o  w i r .  
However, b o th  a r e  a c c e p t a b l e .

2 ,  L o c ,  c i t .
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s i g n i f y  t h e  r i t u a l  c o n n e x io n  o f  p e r s o n s  o f  t h e  same m ale  d e s c e n t  w h ich  

d o e s  n o t  go beyond  g r a n d - p a r e n t a l  g e n e r a t i o n .  T h u s ,  among t h e  Nyimang, 

a  p e r s o n  who w a n ts  t o  r e f e r  t o  a  " l i n e a g e  o f  g r e a t e r  d e p th "  may employ 

s u c h  t e r m s  a s  wa n y a l a  (o n e  p e o p le )  o r  w i r  n y a l u  wa ( p e o p le  o f  t h e  same 

com pound)•

S e v e r a l  f a c t o r s  m ust be t a k e n  i n t o  c o n s i d e r a t i o n  i f  t h e  n a t u r e  o f  

t h e  Nyimang f a m i ly  i s  t o  be  p r o p e r l y  u n d e r s t o o d .  I n  t h e  Nyimang 

po lygam ous s o c i e t y  a  p e r s o n  may have  a s  many h o u s e h o ld s  a s  he  h a s  w i v e s .  

T hese  h o u s e h o ld s  a r e  s e g m e n te d  a lo n g  h o u se  l i n e s ,  w i t h  e a c h  w i f e  an d  

h e r  c h i l d r e n ,  w i t h  h u s b a n d  a s  t h e  h e a d  o f  t h e  h o u s e h o ld ,  f o rm in g  a  s u b 

u n i t .  The s u b - u n i t  o c c u p i e s  a  s e p a r a t e  h u t ,  c u l t i v a t e s  i t s  own l a n d  

( a l l o t t e d  by  t h e  h u s b a n d ) ,  and  may w e l l  be  r e g a r d e d  a s  a  p r im a r y  s u b -  

d i v i s i o n  i n  te r m s  o f  p r o p e r t y  d e v o l u t i o n  when t h e  f a t h e r  d i e s .  T h i s  

s u b - f a m i l y  may v i r t u a l l y  be  r e g a r d e d  a s  a  s e p a r a t e  an d  in d e p e n d e n t  

econom ic  u n i t  a s  r e g a r d s  t h e  p ro d u c e  o f  fa rm s  h e l d  an d  m anaged b y  them  

i n  r e l a t i o n  t o  o t h e r  u n i t s  w i t h i n  t h e  same l a r g e r  h o u s e h o ld  ( i . e .  o t h e r  

c o -w iv e s  an d  t h e i r  c h i l d r e n ) .

I n  g e n e r a l  t e r m s  a  Nyimang f a m i ly  may be  r e g a r d e d  a s  a  g r o u p  o f

p e o p le  l i n k e d  by  b lo o d  r e l a t i o n s h i p  a n d  who s h a r e  common econom ic

2i n t e r e s t s  t o g e t h e r  w i t h  r i t u a l  an d  s o c i a l  f u n c t i o n s .  T h i s  i n e v i t a b l y  

e x c l u d e s ,  a s  w i l l  be  show n, i l l e g i t i m a t e  c h i l d r e n  a n d  m a r r i e d  d a u g h t e r s  

b u t  i n c l u d e s  w iv e s .

T h u s ,  f o r  t h e  p u r p o s e  o f  p r o p e r t y  d e v o l u t i o n ,  t h e  w ord  w i r  

(compound) may b e  c o n s t r u e d  more s t r i c t l y  t o  mean n igw un wa ( p e o p l e  o f  

s o - a n d - s o )  r e f e r r i n g  o n l y  t o  t h e  p a r e n t a l  f a m i l y .  T h i s  s h o u l d  n o t  be

1 .  C f .  A l l o t t ,  "The law  o f  i n h e r i t a n c e ,  f a m i ly  s t r u c t u r e  a n d  m odern  
econom ic  o r d e r  i n  A f r i c a " ,  o n .  c i t . . 111 .

2 .  C f .  R a d c l i f f e - B r o w n 's  ' I n t r o d u c t i o n 11» i n  A .R . R a d c l i f f e - B r o w n  an d  
C .D . F o r d e ,  e d s . ,  A f r i c a n  S y s tem s  o f  K in s h ip  a n d  M a r r i a g e ,  L ondon , 
1950, 5 .
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c o n f u s e d  w i th  t h e  o t h e r  u s a g e s  o f  w i r  w h ic h ,  th o u g h  i t  may a l s o  mean 

nigw un wa ( p e o p le  o f  s o - a n d - s o ) ,  r e f e r s  t o  t h e  segm en t  o r  a  l a r g e r  

l i n e a g e .  The l a t t e r  u s a g e  i n c l u d e s  o t h e r  p e r s o n s  who, th o u g h  s h a r i n g  

a  common a n c e s t o r  an d  p e r h a p s  s h a r i n g  v a r i o u s  r i t u a l s  w hich  e n a b l e  them  

t o  s i t  on t h e  manda ( h e a r t h )  o f  t h e  f a m i l y ,  a r e  n o t  c l o s e  enough  t o  be  

e n t i t l e d  t o  s u c c e s s i o n  upon  t h e  d e a t h  o f  a  p r o p r i e t o r .  B u t ,  n e v e r t h e l e s s ,  

s h o u ld  a  p e r s o n  d i e  w i t h o u t  a n  h e i r  (m ale  c h i l d r e n ) , t h e n  a  n e x t - o f - k i n  

may be fo u n d  from  t h i s  g e n e r a l  body o f  k i n  t o  s u c c e e d  t o  t h e  d e c e a s e d ’ s  

p r o p e r t y .  I f  we b e a r  t h i s  i n  m ind , t h e n  t h e  Nyimang f a m i ly  may be  

s a i d ,  i n  t h e  s t r i c t e s t  s e n s e ,  t o  c o m p r ise  a  man, h i s  w i f e  o r  w iv e s  a n d  

t h e i r  c h i l d r e n .  T h i s  g ro u p  o f  p e r s o n s ,  c o n s i s t i n g  o f  a  man, h i s  

c h i l d r e n  an d  w i fe  o r  w i v e s ,  i s  what t h e  a n t h r o p o l o g i s t s  t e rm  t h e  

• e le m e n ta r y  fa m i ly *  o r  ’n u c l e a r  f a m i l y ’ .  T h e se  p e r s o n s  may b e  t r e a t e d ,  

i n  t h e  Nyimang s e n s e ,  a s  a  c o m p le te  s o c i a l  a n d  econom ic  u n i t  t h a t  e n jo y s  

a  s e p a r a t e  an d  in d e p e n d e n t  l e g a l  e n t i t y  w i t h  t h e  f a t h e r  a s  i t s  h e a d .

I t  i s ,  i n  e f f e c t ,  a  ’ f a m i l y ’ i n  i t s  own r i g h t  w h ic h  d o e s  n o t  d ep en d  

l e g a l l y  on any  l a r g e r  f a m i ly  c o r p o r a t i o n .

G e n e r a l l y  s p e a k i n g ,  i l l e g i t i m a t e  c h i l d r e n  a r e  t r e a t e d  i n  m ost 

r e s p e c t s  a s  members o f  t h e  h o u s e h o ld  i n  w hich  t h e y  l i v e .  T hey  may 

s h a r e  t h e  s o c i a l  an d  econom ic  l i f e  w i t h i n  t h e  f a m i l y ,  b u t  n e v e r t h e l e s s  

a r e  s e g r e g a t e d  when r i t u a l  o r  r e l i g i o u s  p e r f o r m a n c e s  a r e  c o n d u c te d  

w i t h i n  t h e  f a m i l y .  Such  i l l e g i t i m a t e  c h i l d r e n  a r e  e x c lu d e d  from  s i t t i n g  

on t h e  manda ( h e a r t h )  w here  t h e  a n c e s t r a l  s p i r i t s  o f  a  g i v e n  f a m i l y  a r e  

b e l i e v e d  t o  g a t h e r  t o  r e c e i v e  p r e s t a t i o n s .  T h i s  means t h a t  t h e y  a r e  

n o t ,  i n  t h e  s t r i c t  l e g a l  s e n s e ,  c o n s i d e r e d  a s  members o f  o n e ’ s  f a m i l y .

1 . See A.R* R a d c l i f f  e -B ro w n ’s ’I n t r o d u c t i o n ” , i n  A .R . R a d c l i f f  e -B row n an d  
C.D. F o r d e ,  e d s . ,  A f r i c a n  S ys tem s  o f  K in s h ip  an d  M a r r i a g e ,  L ondon , 
1950, if.
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T h u s , s in c e  th e  m a j o r i t y  o f  t h e  p a t r i l i n e a l  Nyimang c l a n s  do n o t  

r e g a r d  th e  i l l e g i t i m a t e  m ale  c h i l d r e n  a s  members o f  t h e i r  f a m i l i e s ,  i t  

f o l lo w s  t h a t  th e  g e n e r a l  c r i t e r i o n  t h a t  a  p e r s o n  becom es a  member o f  a  

f a m ily  i n t o  w hich  he  i s  b o m  i s  n o t  w i th o u t  e x c e p t io n s  a n d  i s  t h e r e f o r e  

n o t  u n i v e r s a l l y  a p p l i c a b l e  t o  a l l  Nyimang c l a n s .  T h a t i s  t o  s a y  a  

p h y s i c a l  t e s t  a lo n e  i s  n o t  s u f f i c i e n t  f a c t  w h e th e r  a  p e r s o n  b e lo n g s  t o  

th e  f a m i ly .

i i )  F a m ily  M em bership

A c c o rd in g  t o  Nyim ang id e a s  a  p e r s o n  b e lo n g s  t o  h i s / h e r  f a m i ly  a s  

an  i n c i d e n t  o f  b i r t h .  T h is  m eans t h a t  b i r t h  ( w i th  c e r t a i n  e x c e p t io n s )  

i s  th e  m ost im p o r ta n t  c r i t e r i o n  f o r  th e  d e te r m in a t io n  o f  Nyim ang f a m i ly  

m em b ersh ip . In  th e  Nyim ang p a t r i l i n e a l  s o c i e t y  a  p e r s o n  b e lo n g s  t o  

h i s  f a t h e r ' s  fa m ily  w h ich  i s  t r a c e d  u n i l i n e a l l y  th ro u g h  th e  m ale  l i n e .

I n  t h e  o ld  d ay s  t h i s  a l s o  h ad  a n  im p o r ta n t  p o l i t i c a l  a s p e c t ,  a s  k in  

g ro u p s  o f  t h e  same p a t r i - d e s c e n t  u s e d  t o  l i v e  i n  one a r e a  f o r  d e fe n c e  

p u r p o s e s .  Now adays, p a t r i l i n e a l  d i v i s i o n s  on a  p o l i t i c a l  b a s i s  have  

c e a s e d ;  b u t  th e  a s p e c t s  o f  k i n s h i p  t i e s  th ro u g h  p a t r i - d e s c e n t  a r e  t a k e n  

i n t o  a c c o u n t  f o r  th e  p u r p o s e s  o f  t a x  c o l l e c t i o n .  Thus f o r  t h e  p u rp o s e s  

o f  t a x  c o l l e c t i o n ,  p e o p le  a r e  d iv id e d  and  se g m e n ted  f o l lo w in g  t h e i r  

l in e a g e  a f f i l i a t i o n s .  A l l  l i n e a g e  members a n d  h e n c e  c la n  m em bers h av e  

t h e i r  own headm an a n d  a  s h e ik h  who i s  r e s p o n s i b l e  f o r  t a x  c o l l e c t i o n  f o r  

t h e  g o v e rn m e n t. I n  o t h e r  w o rd s , s h e ik h s h ip  an d  h ead m an sh ip  among t h e  

Nyimang a r e  n e c e s s a r i l y  b a s e d  e n t i r e l y  on th e  p r i n c i p l e  o f  p a t r i - d e s c e n t .  

N e v e r th e le s s  i t  m ust be  rem em bered  t h a t  c i t i z e n s h i p  among t h e  Nyim ang 

i s  n o t  a r r a n g e d  on a  s e g m e n ta l  b a s i s .

To r e c a p i t u l a t e :  f a m i ly  m em bersh ip  th ro u g h  r i t u a l  c o n n e x io n  i s  a

m a t te r  o f  d e g r e e .  T h a t i s  b e c a u s e  m a r r ie d  d a u g h te r s ,  th o u g h  th e y  h a v e
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c e r t a i n  r i t u a l  c o n n e x io n s  w ith  th e  f a m i l i e s  o f  t h e i r  b i r t h  c o u ld  n o t  

e f f e c t i v e l y  be c la im e d  a s  members o f  su c h  a  f a m i ly .  They ( t h e  

m a r r ie d  d a u g h te r s )  have  now become members o f  a n o th e r  w ir  (co m p o u n d ). 

H ow ever, e v e n  w i th in  t h e  same po lygam ous h o u s e h o ld  (w here  a  p e r s o n  h a s  

m ore t h a n  one  w i f e ) ,  e a c h  h o u se  ( a  s i n g l e  w ife  w i th  h e r  c h i l d r e n  w h ich  

now fo rm s a  s u b - u n i t )  p e r fo rm s  c e r t a i n  r i t u a l  c e re m o n ie s  t h a t  a r e  

u n iq u e ly  c o n n e c te d  t o  t h a t  s u b - f a m i ly  t o  th e  e x c lu s io n  o f  o t h e r  s u b - u n i t s  

w i th in  t h e  l a r g e r  h o u s e h o ld ,  i . e . ,  t o  th e  e x c lu s io n  o f  o t h e r  c o -w iv e s  

an d  t h e i r  c h i l d r e n .  A s a l i e n t  exam ple  i s  t h e  t a n y a r i  ( r i t u a l )  o f  

tu n u  k i  ( a  n i g h t  t h in g )  o r  w hat some may c a l l  kubangu  k i  ( a  t h i n g  o f  

th e  p l a n k ) .  The r i t e  i s  a  s a c r i f i c e  t o  a b r a d i  ( t h e  c r e a t o r ) ,  w here  

a  ram may b e  k i l l e d  i n  t h e  n i g h t  when a l l  o t h e r  p e o p le  hav e  f a l l e n  

a s l e e p .  The m eat o f  t h e  s a c r i f i c e  m ust be  e a te n  o n ly  by  t h e  m em bers 

o f  th e  s u b - f a m i ly  t o  t h e  e x c lu s io n  o f  o t h e r s  ( o t h e r  c o -w iv e s  a n d  t h e i r  

c h i l d r e n ) .  H ere th e  s u b - f a m i ly  i s  r e g a r d e d  i n  a  s e n s e  a s  a  d i f f e r e n t  

body o f  p e r s o n s .  They may so m e tim es  be  r e f e r r e d  t o  by  a  m ore p r e c i s e ,  

th o u g h  i n e l e g a n t  p h r a s e :  k e r  n y a lu  b u d u , r e f e r r i n g  t o  t h e  c h i l d r e n  o f

t h e  same womb o r  o f  t h e  sam e woman who fo rm , e s p e c i a l l y  f o r  p r o p e r t y  

p u r p o s e s ,  a  s e p a r a t e  s u b - f a m i l y .  The s u b - f a m i ly  may a l s o  b e  known 

a s  a  w e l ( h o u s e / h u t ) ,  r e f e r r i n g  t o  t h e  h o u se  o f  one  w ife  a s  d i s t i n c t  

from  o t h e r  c o -w iv e s  an d  t h e i r  c h i l d r e n .

T h u s , a l th o u g h  i n  a  p l u r a l  h o u s e h o ld  a l l  c h i l d r e n  s h a r e  t h e  b lo o d  

t i e s  a n d  h av e  a  common a n c e s t o r ,  e a c h  o f  t h e  h o u s e h o ld s  s t a n d s  

( r e l a t i v e l y )  i n  a  d i f f e r e n t  c a te g o r y  o f  i t s  own. T h is  i s  w h a t made

1 . Some p e o p le  s a y  t h a t  tu n u  k i  a n d  kubangu  k i  a r e  d i f f e r e n t  r i t u a l s
p e rfo rm e d  f o r  d i f f e r e n t  p u rp o s e s  th o u g h  m ost o f  th e  in f o r m a n ts
t h i n k  t h a t  i t  i s  t h e  same r i t u a l  w i th  d i f f e r e n t  n am es .

2 .  A kubang  i s  a  wooden p la n k  w h ich  fo rm s Nyimang t r a d i t i o n a l  b e d .
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S te v e n s o n  n o te  c o r r e c t l y  t h a t ,  i n  t h e  Nyimang ’’b r o t h e r s  a r e  c o n s t a n t l y

1
t h e  fo u n d e r s  o f  new c l a n  s e g m e n ts ’1.

A long w ith  th e  w ord w i r , ’’t h e  te rm  fu n  i s  u s e d  t o  d i s t i n g u i s h

2
c o g n a te s  o u t s i d e  th e  p a t r i l i n e a g e ” .  The i n d i c a t i o n  i s  t h a t  a l l  

a f f i n a l  r e l a t i o n s h i p s  a r e  p r o p e r ly  c a l l e d  fu n  ( r e l a t i v e s )  a n d  a r e  n e v e r  

r e g a r d e d  a s  p a r t  o f  o n e * s  w ir  ( c o m p o u n d /fa m ily ) .  S i m i l a r l y  s i s t e r s  

a n d  d a u g h te r s  upon  m a r r ia g e ,  th o u g h  th e y  w i l l  n o t  im m e d ia te ly  d i s c o n t in u e  

th e  m em bersh ip  o f  t h e i r  b i r t h  f a m i l i e s ,  w i l l  becom e more a p p r o p r i a t e l y  

a  m ere fu n  s in c e  by now th e y  hav e  becom e members o f  a n o th e r  c l a n  a n d  

a r e  t h e r e f o r e  a t t a c h e d  t o  a  d i f f e r e n t  w ir  ( f a m i l y ) .  T h is  a rg u m e n t 

l e a d s  t o  a n o th e r  im p o r ta n t  q u e s t i o n :  w hat i s  t h e  e f f e c t  o f  m a r r ia g e  on

th e  women*s f a m ily  m em bersh ip?  The q u e s t io n  t o  b e  a n sw e re d  i s  w h e th e r  

Nyimang m a r r ie d  women j o i n  t h e i r  h u sb an d s*  f a m i l i e s  o r  w h e th e r  th e y  

c o n t in u e  t o  r e t a i n  t h e  m em bersh ip  o f  t h e i r  m aiden  f a m i l i e s  e v e n  a f t e r  

m a r r ia g e .  T h is  w i l l  b e  o u r  n e x t  c o n s i d e r a t i o n ,

i i i )  The e f f e c t  o f  m a r r ia g e  on f a m i ly  m em bersh ip

I n  t h e  Nyimang p a t r i l i n e a l  s o c i e t y  m a r r ia g e  i s  v i r i - l o c a l .

H ow ever, a l th o u g h  t h e  c o n t r a c t  o f  m a r r ia g e  d o e s  n o t  d i r e c t l y  a l t e r  t h e  

s u b o r d in a te  s t a t u s  o f  women i n  Nyim ang s o c i e t y ,  y e t  m a r r ia g e  h a s  a  

r a d i c a l  e f f e c t  on a  woman*s fa m ily  m em b ersh ip . By v i r t u e  o f  h e r  

m a r r ia g e ,  a  woman j o i n s  h e r  h u sb a n d * s  f a m i ly .  She l o s e s  t h e  

m em bersh ip  o f  h e r  b i r t h  f a m i ly  a n d  becom es l e g a l l y ,  s o c i a l l y ,  r i t u a l l y ,  

an d  p e rh a p s  p o l i t i c a l l y  t o t a l l y  a f f i l i a t e d  t o  h e r  h u sb a n d * s  f a m i l y .

Nyim ang s o c i e t y  i s  s t r i c t l y  exogam ous i n  t h a t  m em bers o f  t h e  same 

c la n  do n o t  m arry  e a c h  o t h e r . ^  T hus i n  t h e  a n t i c i p a t i o n  t h a t  s i s t e r s

1 . S te v e n s o n , The Nuba P e o p le s  o f  K o rd o fa n , op., c i t . ,  1 8 8 .
2 .  I b i d .
3 .  Some i n d i v i d u a l  c a s e s  e x i s t  i n  N i t i l  a n d  K u r m it i  s u b - t r i b e s  w h e re , 

due t o  e d u c a t io n  a n d  I s l a m ic  i n f l u e n c e ,  t h e  r u l e s  o f  exogam y h a v e  
b e e n  f l a g r a n t l y  d i s r e g a r d e d .
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a n d  d a u g h te r s  w ould  e v e n tu a l l y  b e  m a r r ie d  i n t o  d i f f e r e n t  c l a n  g ro u p s  

and  h e n c e  be  a t t a c h e d  t o  a  d i f f e r e n t  w i r ,  t h e  Nyim ang so m e tim e s  

i r o n i c a l l y  s p e a k  o f  t h e i r  d a u g h te r s  a n d  s i s t e r s  a s  wa b a r  ( s t r a n g e r s ) • 

They s a y  t h a t  wa k a r  de woung wa h a  n e  d i  (women a r e  n o t  o u r  p e o p l e ) .  

T h is  i n d i c a t e s  t h a t  t h e r e  w i l l  come a  t im e  when o u r  own d a u g h te r s  a n d  

s i s t e r s  w i l l  g e t  m a r r ie d  an d  j o i n  th e  m em bersh ip  o f  a n o th e r  g r o u p .

A c c o rd in g  t o  Nyim ang id e a s  m a r r ia g e  b e tw e en  k a r i n g  ( a  f e m a le ’s  

c h i l d )  an d  k a s h e l in g  ( a  m a le ’ s  c h i l d )  i s  p e r m i s s i b le  p ro v id e d  s u c h  

m a r r ia g e  t a k e s  p la c e  a f t e r  th e  l a p s e  o f  f o u r  g e n e r a t i o n s .  H ere  t h e  

m a r r ie d  c o u p le  may h av e  a  common a n c e s t o r .  H ow ever, th e  e m p h a s is  i s  

l a i d  on th e  p o in t  t h a t  t h e  g r e a t  g r a n d - p a r e n t s  o f  t h e  m a r r ie d  c o u p le  

m ust h av e  b e e n  o f  d i f f e r e n t  s e x e s ,  e . g .  a s  b r o t h e r  a n d  s i s t e r .  I n  

a n th r o p o l o g ic a l  te rm s  th e y  m ust be  te rm e d  a s  c o g n a te s .  The f o l lo w in g

d iag ra m  i s  i l l u s t r a t i v e :  

F ig u re  : Y .

o  <r

T h u s , a l th o u g h  p a r a l l e l  c o u s in s  i n  th e  t h i r d  g e n e r a t i o n  a r e  n o t  a l lo w e d

to  be  m a r r ie d ,  th e  r u l e  i s  r e l a x e d  i n  th e  f o u r t h  g e n e r a t i o n  w h ere  t h e

boy may m a rry  h i s  c o u s in  i n  t h e  f o u r t h  g e n e r a t i o n  o r  h e r  d a u g h te r  i n  t h e

2
f i f t h  a n d  s o  f o r t h .

1 . N o te  how a s  w i l l  be show n, t h e s e  p r i n c i p l e s  h av e  p re su m a b ly  m is le d  am e 
w r i t e r s  t o  s a y  t h a t  t h e  Nyimang do n o t  a d o p t  w iv e s  i n t o  t h e i r  
f a m i l i e s .  ,

2 .  F o r  w hat i s  m eant by g e n e r a t i o n  h e r e ,  c f . ,  A .R . R a d c l if f e -B ro w n  
and  C .D . F o rd e , e d s . ,  A f r ic a n  S y stem s o f  K in s h ip  an d  M a r r ia g e ,
L ondon , 1950, 27 f f .
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Much h a s  b e e n  s a i d  a b o u t t h e  g e n e r a l  a t t i t u d e  o f  th e  Nyim ang p e o p le

to w a rd s  t h e i r  d a u g h te r s  a n d  s i s t e r s  a s  b e in g  s e e n  a s  p o t e n t i a l  members

o f  g ro u p s  o t h e r  t h a n  th o s e  i n t o  w h ich  t h e i r  f a t h e r s  b e lo n g .  Now we

s h o u ld  exam ine c r i t i c a l l y  some o f  th e  w r i t e r s  who o th e r w is e  c la im  t h a t

m a r r ie d  women, among t h e  N yim ang, do n o t  j o i n  t h e  m em bersh ip  o f  t h e i r

h u sb a n d * s  f a m i l i e s .

C o n s id e r in g  th e  p o s i t i o n  o f  th e  w iv e s , a n d  w h e th e r  th e y  j o i n  th e

f a m ily  m em bersh ip  o f  t h e i r  r e s p e c t i v e  h u s b a n d s , N a d e l o b s e rv e s  t h a t :

’’The c l a n  i d e n t i t y  o f  w iv e s  i s  som ew hat o b s c u r e .  The Nyima 
p r a c t i s e  no f o rm a l ,  s y m b o lic  a d o p t io n  o f  w iv e s  i n t o  t h e i r  
h u sb a n d s*  g ro u p . N or do we f i n d  any  e a t i n g  o r  o t h e r  
a v o id a n c e s  b e tw e en  new ly  w eds, w h ich  w ou ld  l a t e r  be  l i f t e d  
c e r e m o n ia l ly  t o  i n d i c a t e  th e  c o m p le te d  s o c i a l  i d e n t i f i c a t i o n  
o f  h u sb a n d  an d  w ife

One i s  o b l ig e d ,  w i th  g r e a t  r e s p e c t ,  t o  d i s a g r e e  w ith  N a d e l a b o u t 

a lm o s t e v e ry  a s p e c t  o f, w hat h a s  j u s t  b e e n  q u o te d .  I t  i s  s u b m i t te d  t h a t  

th e  e x a c t  o p p o s i t e  seem s t o  be t r u e  among th e  N yim ang. To b e g in  w i th ,  

t h e r e  i s  no o b s c u r i t y  a s  t o  t h e  i d e n t i t y  o f  t h e  c l a n  m em bersh ip  o f  

Nyimang w iv e s .  B e fo re  m a r r ia g e  women a r e  r e g a r d e d  a s  th e  sam e c la n  

members a s  t h e i r  f a t h e r s .  B ut a l th o u g h  a f t e r  m a r r ia g e ,  a s  w i l l  be  

show n, th e y  j o i n  t h e i r  h u sb an d s*  f a m i l i e s ,  t h e i r  a s s i m i l a t i o n  i n t o  a  

new f a m ily  w i l l  n o t  d e p r iv e  them  c o m p le te ly  o f  t h e i r  o r i g i n a l  c l a n  

n am es. H ow ever, t o  r e t a i n  o n e * s  o r i g i n a l  c l a n  name d o e s  n o t  

n e c e s s a r i l y  mean t h a t  w iv e s  among t h e  Nyimang do n o t  j o i n  t h e i r  

h usbands*  ’g ro u p s*  f o r  l e g a l  p u r p o s e s .

N a d e l a l s o  g o t i t  a l l  w rong when he  a rg u e s  t h a t  t h e r e  a r e  no e a t i n g  

a v o id a n c e s  b e tw e en  th e  new ly  w ed. L e t  u s  p u t  t h i s  c o n te n t io n  

s t r a i g h t  b e f o r e  we t u r n  t o  t h e  im p o r ta n t  q u e s t i o n  o f  w om en's a d o p t io n

1. Nadel, The Nuba, op. cit.. 393.
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i n t o  t h e i r  h u sb an d s*  f a m i l i e s *  I n  c o n t e s t i n g  N a d e l* s  v ie w s , tw o

im p o r ta n t  f a c t o r s ,  b o th  o f  w hich  a r e  n e c e s s a r i l y  i n te r c o n n e c t e d ,  m ust

be heeded*  F i r s t ,  i t  i s  an  u n f o r g iv a b le  d i s g r a c e  i n  t r a d i t i o n a l

Nyimang s o c i e t y  f o r  a  w if e  t o  e a t  fo w ls  o r  e g g s  i n  h e r  h u s b a n d 's  home

1
so  lo n g  a s  t h e i r .m a r r i a g e  s u b s i s t s *  S e c o n d ly , a n d  a l s o  c o n t r a r y  t o

N a d e l, a  new ly -w ed  b r id e  among th e  Nyimang w ould  n e v e r  e a t  o r  d r in k  i n

h e r  h u s b a n d 's  home, e s p e c i a l l y  i n  t h e  f i r s t  few  m onths ( o r  w eeks a s  t h e

c a s e  may b e ) .  I n  some e x tre m e  c a s e s  sh e  w i l l  c o n t in u e  t h i s  p r a c t i c e

u n t i l  a t  l e a s t  h e r  f i r s t  c h i l d  i s  b o r n .  B ut a s  s h e  w i l l  b e  r e q u i r e d

t o  v i s i t  h e r  h u s b a n d 's  f a m ily  o c c a s i o n a l l y ,  i n  w h ich  c a s e  s h e  may s t a y

f o r  some d a y s ,  sh e  w i l l  a r r a n g e  t o  h av e  h e r  fo o d  b ro u g h t  t o  h e r  from

h e r  own f a m i l y 's  hom e. I f  h e r  home i s  f a r  o f f  ( i f  sh e  i s  fro m  a n o th e r

Nyimang s u b - t r i b e )  t h e n  s h e  w i l l  a r r a n g e  t o  e a t  a n d  d r in k  w i th  some

o t h e r  r e l a t i v e s  o r  w i th  an y  p e o p le  o f  h e r  own c l a n  who l i v e  i n  t h e

n e ig h b o u rh o o d  o f  t h e  h u s b a n d 's  f a m i ly .  The l e n g t h  o f  t h e  t im e  o f

a v o id a n c e  d e p en d s  on t h e  c i r c u m s ta n c e s  o f  e a c h  c a s e .  H aw kesw orth

i s  t h e r e f o r e  c o r r e c t  i n  n o t i c i n g  t h a t :

"The f i n a l  cerem ony ( k e r  u l a  q w o h ) ( s ic )  , g e n e r a l l y  d o e s  n o t  
t a k e  p l a c e  u n t i l  t h e  b r i d e  h a s  g iv e n  b i r t h  t o  a t  l e a s t  one  
c h i l d  b u t  f o r  a  w ho le  y e a r  t h e  woman m ust f e e d  w i th  h e r
p a r e n t s .  Any p re m a tu re  d i s r e g a r d  o f  t h i s  r u l e  i s  f o r  some 
r e a s o n  c o n s id e r e d  a s  a  d i s g r a c e . "

1 . The g r e a t  m a j o r i t y  o f  Nyimang women s t i l l  o b s e rv e  t h i s  c u s to m ; 
y e t  e x c e p t io n s  e x i s t  due t o  th e  g e n e r a l  s o c i a l  change  i n  t h e  a r e a .  
A lso  c f .  H aw kesw orth , o p .  c i t . , 1 8 9 .

2 .  The r i g h t  s p e l l i n g  i s  k e r  w o lau  kwa ( th e  g o in g  o r  rem o v in g  o f  th e  
w if e  t o  h e r  h u s b a n d 's  home) •

3* H aw kesw orth , "The Nuba p r o p e r  o f  S o u th e rn  K o rd o fa n " , o p .  c i t . .
182-183* H ow ever, i t  i s  a p t  t o  n o te  t h a t  a l th o u g h  any  n ew ly  wed 
Nyim ang b r i d e  i s  l i k e l y  t o  a b s t a i n  from  t a k i n g  fo o d  i n  h e r  
h u s b a n d 's  home f o r  so m e tim e , y e t  t h e  p e r io d  o f  a v o id a n c e  v a r i e s  
a n d  a t  t im e s  d o es  n o t  e x c e e d  a  day o r  tw o . T h is  i s  so  
e s p e c i a l l y  w here b r i d e s  a r e  e lo p e d  o r  a r e  t a k e n  away im m e d ia te ly  
a f t e r  m a r r ia g e  t o  some d i s t a n t  to w n s h ip  away from  th e  Nyim ang 
t r a d i t i o n a l  a r e a .
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T hus b e f o r e  a  b r i d e  c o u ld  be  made t o  e a t  i n  t h e  home o f  h e r  

h u s b a n d ’s  f a m i ly ,  a  to k e n  g i f t ,  m o s t ly  a  g o a t  o r  m oney, m ust be  g iv e n  

t o  h e r  a s  a n  in d u ce m en t t o  e a t .  T h is  g i f t  i s  known a s  bongau  i l i g  

o r  k a d ia u  i l i g  ( t o  in d u c e  som eone t o  d r in k  o r  e a t ) .  I t  i s  a  d i s g r a c e  

f o r  a  b r i d e  t o  e a t  o r  d r in k  i n  h e r  i n - l a w s ’ h o u se  u n l e s s  so m e th in g  i s  

o f f e r e d  t o  h e r .  The g i f t ,  th o u g h  by  no m eans s i g n i f i e s  a  fo rm a l  

a d o p t io n  p e r  s e ,  may i n d i c a t e ,  c o n t r a r y  t o  N a d e l* s  s u g g e s t io n ,  t h e  

c o m p le te  s o c i a l  i d e n t i f i c a t i o n  o f  h u sb an d  an d  w i f e .

B e in g  u n a b le  t o  r e c o n c i l e  w hat seem s a p p a r e n t l y  a  c o n t r a d i c t o r y  

p r a c t i c e ,  N a d e l c o n t in u e s  r a t h e r  r e l u c t a n t l y  t o  m o d ify  h i s  p r e v io u s  

s ta te m e n t  a n d  s a y  t h a t  w h i le  women a r e  n o t  a d o p te d  i n t o  t h e i r  h u s b a n d s ’ 

g ro u p s :

,fY et t h e  p e o p le  d e s c r i b e  th e  a d o p t io n  o f  w iv e s  i n t o  t h e i r  
h u s b a n d s ’ c la n  a n d  k i n s h i p  g ro u p s  a s  c o m p le te ,  an d  w iv e s  
a r e  a lw a y s  sp o k en  o f  a s  members o f  t h e i r  h u s b a n d s ’ c l a n s . ”

N ad e l h a s  t r i e d  g e n u in e ly  t o  e l i m i n a t e  w hat a p p e a r e d  t o  him  a n  o b s c u re

s i t u a t i o n ,  b u t  h i s  a t t e m p t  h a s  b e e n  u n s u c c e s s f u l  a l l  t h e  sa m e ,

S te v e n s o n , h o w ev er, h a s  made a n  im p o r ta n t  p o in t  b y  s a y in g  t h a t  m o th e rs

a n d  th e  p a t e r n a l  g ra n d m o th e rs  a r e  r e g a r d e d  a s  o n e 's  w ir  i n  c o n t r a s t  t o

a  m ere fu n  ( r e l a t i v e ) .  H ow ever, l a t e r  o n , S te v e n s o n  seem s t o  a c c e p t

th e  c o n c lu s io n  a r r i v e d  a t  by  N a d e l a n d  s a y s  t h a t :

”We s h o u ld  n o te  a l s o  t h a t  th e  N yim ang, a l th o u g h  p r a c t i s i n g  no
fo rm a l  a d o p t io n  ( i n c o r p o r a t i o n )  o f  w iv e s  i n t o  t h e i r  h u s b a n d s ’ 
g ro u p s  » , , ,  n e v e r t h e l e s s  s p e a k  o f  w iv es  a s  m em bers o f  t h e i r  
h u s b a n d s ’ k i n s h i p  g r o u p s .  T h is  i s  i n d i c a t e d  by  th e  e x te n s i o n  
o f  t h e  te rra  w er t o  w iv e s :  e g o 's  m o th e r  a n d  p a t e r n a l  g r a n d 
m o th e r  a r e  w er n o t  f u n , and  h i s  s i s t e r s  on m a r r ia g e  a r e  
r e g a r d e d  a s  fu n  s i n c e  th e y  hav e  a t t a c h e d  t o  a n o th e r  w e r , ” ^

1 . C f ,  N a d e l ,  The N uba, o p . c i t . , 391* n .  1 ,
2 .  I b i d . ,  3 9 3 .
3 .  S te v e n s o n , The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 188-189*
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What h a s  j u s t  b e e n  q u o te d  a p p e a r s  t o  b e  m is le a d in g  and  i n  no way 

c l a r i f i e s  t h e  p r e v io u s  l i n e  o f  a rg u m e n t ta k e n  by  N a d e l ,  F o r  t o  s a y  

t h a t  th e  Nyim ang do n o t  p r a c t i s e  ’’f o rm a l  a d o p t io n  ( o r  i n c o r p o r a t io n )  

o f  w iv e s” i n t o  t h e i r  f a m i l i e s  b u t  a t  th e  same t im e  r e g a r d  t h e i r  w iv es  

a s  p a r t  o f  t h e i r  w ir  o r  ” a s  members o f  t h e i r  h u sb an d s*  k i n s h i p  g ro u p s ” , 

i s  c o n t r a d i c t o r y  an d  l e a d s  to  u n n e c e s s a ry  c o n f u s io n .

I t  i s  s u b m it te d  t h a t  a  c r i t i c a l  a n a l y s i s  o f  t h e  e x i s t i n g  f a c t s ,  a s  

r e g a r d s  t h e  w ives*  s i t u a t i o n  i n  th e  Nyimang s o c i e t y ,  w i l l  l e a d  t o  a  

d i f f e r e n t  c o n c lu s io n  from  t h a t  a r r i v e d  a t  by b o th  N ad e l an d  S te v e n s o n ,

W ith o u t g o in g  i n t o  u n n e c e s s a ry  d e t a i l s  o f  Nyim ang t r a d i t i o n a l  

r e l i g i o u s  b e l i e f s ,  i t  i s  p e r t i n e n t  t o  s a y  t h a t  t h e  Nyimang p e o p le  

u n i v e r s a l l y  c la im  t h a t  t h e  g e s h in  (d e c e a s e d  p e r s o n ’ s  s o u l )  o f  a  woman 

upon m a r r ia g e  moves from  h e r  b i r t h  f a m i l y 's  home t o  t h a t  o f  h e r  

h u s b a n d 's .

T h is  i s  c o n n e c te d  by  th e  e v e n t  o f  th e  m ass s l a u g h t e r  o f  m a r r ia g e
'I

g o a ts  known a s  o r g o lu  kwodo ( g o a t s  o f  th e  g a te  o f  th e  com pound). As 

i t s  name s u g g e s t s ,  t h e  p e rfo rm a n c e  o f  t h i s  r i t e  i s  in te n d e d  t o  p a v e  t h e

way f o r  t h e  w ife  ( h e r e  h e r  g e s h in ) t o  come o u t  o f  h e r  f a t h e r ' s  o r g o l

( g a t e )  a n d  e n t e r  a  new o r g o l  o f  t h a t  o f  h e r  h u s b a n d , i , e .  t o  j o i n  t h e  

new f a m i ly .  I t  i s  b e c a u s e  o f  t h i s  s i g n i f i c a n t  i n c o r p o r a t i o n  o f  t h e  

woman i n t o  h e r  h u s b a n d 's  f a m ily  t h a t  p e o p le  s a y  t h a t  one o f  t h e  m ost 

d e t e s t a b l e  w ays o f  d i v o r c in g  a  w i f e ,  among th e  N yim ang, i s  t o  d r a g  h e r  

by th e  hand  and  l e a d  h e r  o u t  th ro u g h  th e  compound g a te  ( o r g o l ) »

S h o u ld  a  woman b e  d iv o r c e d  i n  t h i s  h u m i l i a t in g  m an n e r, t h e n  i t  becom es

k w ir  ( ta b o o )  f o r  h e r  t o  r e - e n t e r  t h a t  compound a g a in  u n l e s s  a n  a n im a l

1 . A d i s t i n c t i o n  ( i n  p u rp o s e )  m ust be  made b e tw e e n  o r g o lu  kwodo an d  
te n g o  kwodo.  The l a t t e r  a r e  s l a u g h t e r e d  p r i o r  t o  t h e  fo rm e r  
f o r  d i f f e r e n t  o b j e c t i v e s  w hich  w i l l  be  made c l e a r  l a t e r .
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h a s  b e e n  s l a u g h t e r e d  a n d  r i t e s  o f  p u r i f i c a t i o n  a r e  p e rfo rm e d  t o  a p p e a s e  

th e  o f fe n d e d  a n c e s t r a l  s p i r i t s .

T h u s , th e  s l a u g h t e r  o f  th e  m a r r ia g e  g o a ts  ( o r g o lu  kwodo) i s  

m eant t o  p av e  th e  way f o r  th e  w i f e ’ s  g e s h in  t o  j o i n  th e  m em bersh ip  o f  

t h e  new f a m i ly .  The Nyimang w ould  s a y  t h a t  t h i s  i s  t o  buy t h e  g e s h in  

o f  th e  w ife  from  h e r  a n c e s t r a l  s p i r i t s .  T h ese  a n im a ls  a r e  g iv e n  a s  

g i f t s  t o  th e  g e s h in  o r  t o  th e  s p i r i t s  o f  th e  d e c e a s e d  a n c e s t o r s  so  

t h a t  th e y  may be  p l e a s e d  an d  q u i e t l y  d i s c h a r g e  t h e  s o u l  o f  t h e i r  

d a u g h te r  from  th e  m em bersh ip  o f  t h e  f a m i ly .  A c c o rd in g  t o  Nyim ang 

i d e a s ,  s h o u ld  t h e s e  g i f t s  n o t  be  g iv e n ,  m a r r ie d  women w ould  s u f f e r  

i l l n e s s e s  a n d  b a d  lu c k  w h ich  may r e s u l t  i n  b a r r e n n e s s .

M o reo v e r, s h o u ld  a  m a r r ie d  woman d ie  i n  h e r  m aiden  f a m i ly ,  h e r  

hu sb an d  m ust b e a r  th e  f u l l  e x p e n se s  o f  h e r  b u r i a l .  H er c o rp s e  m ust 

be c a r r i e d  from  h e r  b i r t h  f a m i ly ’ s  home an d  be  b u r i e d  w ith  h e r  h u s b a n d ’s  

f a m i ly .  T h is  i s  b e c a u s e ,  i n  te rm s  o f  Nyimang r e l i g i o u s  i d e a s ,  a  

d e c e a s e d  p e r s o n  i s  b e l i e v e d  t o  m eet th e  g e s h in  o f  h i s  b e lo v e d  m ate  a f t e r  

d e a th .  I t  i s  common among th e  Nyimang to  h e a r  l o n e l y  o ld  p e o p le  ( o f  

b o th  s e x e s )  s a y in g  t h a t  i t  i s  t im e  t h a t  th e y  s h o u ld  d i e  a n d  j o i n  th e  

g e s h in  o f  t h e i r  m is s in g  m a te s ,  o r  t h a t  th e  g e s h in  o f  t h e  d e c e a s e d

p a r t n e r  i s  c a l l i n g  upon  him  o r  h e r  t o  j o i n  i n .

F u r th e rm o re , i n  a n s w e r in g  th e  q u e s t i o n  o f  who w i l l  h av e  t h e  r i g h t  

o v e r  c e r t a i n  ty p e s  o f  p r o p e r t y  a c q u i r e d  by a  m a r r ie d  woman, i t  may 

p re su m a b ly  be  ta k e n  a s  a  v a l i d  p o in t  t o  d i s c r e d i t  e i t h e r  o f  t h e  v ie w s  

h e ld  by  b o th  N ad e l an d  S te v e n s o n , a n d  hen ce  to  d e te rm in e  t o  w h ic h  o f

th e  two f a m i l i e s  a  woman b e lo n g s  a f t e r  h e r  m a r r ia g e .  A c c o rd in g  t o

th e  t r a d i t i o n a l  Nyimang law  a  woman re m a in s  u n d e r  p e rm an en t t u t e l a g e .

She l a c k s  l e g a l  c a p a c i ty  t o  ’’own’* d u r a b le  v a lu a b l e s  ( l i v e s t o c k  a n d  l a n d )
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i n  h e r  own r i g h t .  C u s to m a r i ly ,  w h a te v e r  a  woman a c q u i r e s ,  s h e

d o e s  s o  on b e h a l f  o f  h e r  m ale  g u a r d i a n s .  I f  sh e  i s  s t i l l  u n m a r r ie d ,

any  v a lu a b l e s  ( a p a r t  from  h e r  p e r s o n a l  e f f e c t s )  a c q u i r e d  by  h e r  b e lo n g

t o  h e r  f a t h e r  o r  a  b r o t h e r  o r  w hoever i s  h e r  g u a r d i a n .  H ow ever,

upon  h e r  m a r r ia g e  h e r  h u sb a n d  t a k e s  o v e r  th e  r e s p o n s i b i l i t y  o f

g u a r d i a n s h ip  and  i s  th e r e b y  h e ld  a n s w e ra b le  f o r  a l l  h e r  d e b ts  an d

t o r t i o u s  l i a b i l i t i e s ;  h e r  b i r t h  f a m i ly  c a n n o t be  c a l l e d  i n  o r  b e

b lam ed  f o r  h e r  a c t i o n s  ( c i v i l  o r  c r i m i n a l ) .  A f t e r  h e r  h u s b a n d 's  d e a th

i t  i s  h e r  m ale  c h i l d r e n  who ta k e  o v e r  t h i s  r e s p o n s i b i l i t y ,  a n d  n o t

h e r  f a m ily  o f  b i r t h .  I n  s u c h  c i r c u m s ta n c e s ,  a l l  p r o p e r ty  a c q u i r e d

by  a  w ife  ( e s p e c i a l l y  l i v e s t o c k  an d  l a n d )  i s  l e g a l l y  c o n s id e r e d  a s  t h a t

o f  h e r  h u sb a n d  an d  t h u s  d o e s  n o t  b e lo n g  to  h e r  f a m i ly  o f  b i r t h .  I n

a d d i t i o n ,  s h o u ld  a  m a r r ie d  woman d i e ,  h e r  f a m ily  o f  b i r t h  h av e  no r i g h t

o f  i n h e r i t a n c e .  I n  t h e  same way s h e  h a s  no r i g h t  o f  s u c c e s s io n  to

p r o p e r ty  i n  h e r  f a m ily  o f  b i r t h .  She c a n  n e v e r  t a k e  p a r t  i n  any

d e c is io n -m a k in g  c o n c e r n in g  th e  s m a l l e s t  m a t t e r  w i t h in  h e r  f a m i ly  o f

b i r t h ,  l e t  a lo n e  hav e  a  s a y  i n  any  p r o p e r ty  d i s t r i b u t i o n .  By c o n t r a s t ,
2

w i th in  h e r  h u s b a n d 's  f a m i ly  a  w ife  h a s  a  l a r g e r  r o l e  t o  p l a y .  I n  

many c a s e s  sh e  may b e  a p p o in te d  a s  a  g u a rd ia n  t o  h e r  c h i l d r e n  ( i f  sh e  

i s  o ld  enough ) a n d  h e n c e  o f  h e r  d e c e a s e d  h u s b a n d 's  p r o p e r ty  u n t i l  h e r  

c h i l d r e n  come o f  a g e .  T h is  w ould  a p p e a r  t o  c o n t r a d i c t  t h e  a s s e r t i o n  

t h a t  a  Nyim ang w ife  d o e s  n o t  a c q u i r e  m em bersh ip  i n  h e r  h u s b a n d 's  f a m i ly .

A n o th e r  n o te w o rth y  f a c t o r  w h ich  s u p p o r t s  t h e  p r o p o s i t i o n  t h a t

1 . T h is  a r c h a i c  a t t i t u d e  i s  b e g in n in g  t o  w i t h e r  due t o  I s l a m ic  n o t io n s  
a n d  o t h e r  s o c i a l  i n f l u e n c e s .  T h is  i s  s o  e s p e c i a l l y  w h e re ,d u e  t o  
new c h a n c e s  o f  econom ic  d e v e lo p m e n t, some women hav e  s t a r t e d  t o  
grow  e c o n o m ic a l ly  in d e p e n d e n t .

2 .  C f .  H aw kesw orth , "The Nuba p r o p e r  o f  s o u th e r n  K o rd o fa n " , o n .  c i t . , 
188.
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Nyimang do a b s o rb  t h e i r  w iv es  i n t o  t h e i r  f a m i l i e s  i s  t h a t  o f  t h e

p r a c t i c e  o f  c h i l d  a d o p t io n  w i th in  t h e  same f a m i ly .  T h is  o c c u r s  i n

s i t u a t i o n s  w here a  h u sb a n d  w ith  s e v e r a l  w iv e s  may "h an d  o v e r ” o r  g iv e

a  m ale  c h i l d  o f  one o f  h i s  w iv e s  t o  be  a d o p te d  by a n o th e r  c o -w if e  who

1
i s  b a r r e n  o r  h a s  no m ale  c h i l d r e n .  The r a t i o n a l e  i s  t h a t ,  a s  t h e

g e s h in  o f  t h e  w i f e ,  a f t e r  sh e  d i e s ,  w i l l  p e rm a n e n tly  re m a in  i n  h e r

h u s b a n d 's  compound a n d  w ould s t i l l  c o n t in u e  t o  occu p y  h e r  h u t ,  som eone

i s  n e e d ed  t o  lo o k  a f t e r  i t .  S in c e  a  h u sb a n d  c a n n o t make s a c r i f i c e s

to  h i s  w ife  ( p e rh a p s  b e c a u s e  h e r  g e s h in  i s  r e g a r d e d  a s  i n f e r i o r  t o  h i s ) ,

a  m ale  c h i l d  i s  n e e d e d  t o  k e e p  th e  w o rg o l ( t h e  d o o r-w ay  o f  t h e  h u t )  o f

th e  d e c e a s e d  w ife  a n d  h e n c e  k e e p  h e r  m ir  ( f i r e ) .  J u s t  a s  i t  i s

n e c e s s a r y  t h a t  a  m a n 's  l i n e  m ust c o n t in u e ;  t h e n  th e  a d o p t io n  o f  t h e

m ale  c h i l d  by th e  woman a s s u r e s  t h e  c o n t i n u a t i o n  o f  th e  w i f e 's  l i n e

w i th in  h e r  h u s b a n d 's  f a m i ly  g r o u p .  A l l  b u r i a l  a n d  an y  o t h e r

2accom pany ing  r i t e s  w i l l  b e  c a r r i e d  o u t  by t h i s  a d o p te d  s o n .  One 

m ig h t j u s t l y  a s k  why t h e  Nyimang a c c o r d  su c h  im p o r ta n c e  t o  t h e  

c o n t i n u a t i o n  o f  th e  w ives*  l i n e s  a f t e r  t h e i r  d e a th  i f  w iv e s  do n o t  

a c t u a l l y  form  p a r t  o f  t h e i r  hu sb an d s*  f a m i l i e s .

I n  c o n c lu s io n  i t  m ust b e  rem em bered  t h a t  t h e  l a s t  cow i n  t h e  

s e r i e s  o f  t h e  m a r r ia g e  p ay m en ts  i s  known a s  am iu  b a r  ( t h e  cow o f  t h e  

b o n e ) .  T h is  cow i s  c o l l e c t e d  by th e  w om an's r e l a t i v e s  when a  woman,

whose p r o c r e a t i v e n e s s  h a s  p ro v e n  h ig h  an d  who h a s  grow n o l d ,  i s  a b o u t  

t o  d i e .  As h e r  b o n e s  w i l l  e v e n tu a l l y  r e s t  w i th  h e r  h u s b a n d 's  f a m i ly ,  

a  cow i s  p a id  t o  h e r  b i r t h  f a m i ly  a s  i f  t o  buy  i n  h e r  re m a in s  a n d

1 . A lth o u g h  t h i s  cu sto m  e x i s t s  among th e  N yim ang, i t  i s  b ecom ing  
o b s o l e t e .  F u r th e rm o re  i t  i s  n o t  a  m ust t h a t  e v e ry  woman, who h a s  
no m ale c h i l d ,  s h o u ld  be  a l lo w e d  t o  a d o p t a n o th e r  w i f e 's  c h i l d .  
E ach c a s e  d ep en d s on  i t s  m e r i t s .

2 .  The p r o p e r ty  r i g h t s  o f  s u c h  a d o p te d  c h i l d r e n  w i l l  b e  d i s c u s s e d  i n  
t h e  f o l lo w in g  p a g e s .
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1
f u r t h e r  t o  s i g n i f y  th e  f i n a l  i n c o r p o r a t i o n .

F o r  th e  r e a s o n s  a d d u c ed  a b o v e , i t  i s  s u b m i t te d  t h a t  N a d e l ’ s  an d  

S te v e n s o n ’s  s u g g e s t io n s  t h a t  m a r r ie d  women a r e  n o t  a d o p te d  i n t o  t h e i r  

h u s b a n d s ’ f a m i l i e s  a r e  t h e r e f o r e  u n t e n a b l e .

2 .  PARENTHOOD AND LEGITIMACY

i )  A N ote  on  Nyimang M o ra l i ty

B e fo re  d i s c u s s in g  t h e  c o n c e p t o f  l e g i t im a c y  i n  Nyimang s o c i e t y  i t

i s  p e r t i n e n t  t o  s t a t e  c a t e g o r i c a l l y  t h a t  th e  Nyim ang ( a t  l e a s t  i n  t h e

o l d  d a y s )  p o s s e s s e d  a  h ig h  s t a n d a r d  o f  s e x u a l  m o r a l i t y ,  w h ich  a l l

co m m e n ta to rs  c o n s id e r  o u t s t a n d in g  i n  c o m p a riso n  w i th  o t h e r  n e ig h b o u r in g  

2
Nuba t r i b e s .  The s t r i c t n e s s  o f  t h e  o b s e rv a n c e  o f  s e x u a l  m o r a l i t y

3 4among t h e  Nyimang may v a ry  a s  t o  w i th  whom, w h e re , a n d  when s u c h
5

s e x u a l  a c t i v i t y  o r  p r o x im ity  t a k e s  p l a c e .  H aw kesw orth  r e p o r t s  a  

cu s to m  ( s t i l l  o b s e rv e d  to d a y )  w here a  g i r l ’s  c h a s t i t y  h a s  b e e n  m a rre d  

by  a  m ere to u c h  o r  c a r e s s  o f  h e r  b r e a s t s  by a  m ale  p a r t n e r  w h i le  b o th  

w ere  i n  t h e  c a t t l e  cam p. He (H aw kesw orth) m e n t io n s  a  c a s e  i n  w h ich  

a  g i r l  b ro u g h t  a n  a c t i o n  i n  th e  th e n  N a tiv e  C o u r t c la im in g  t h a t  a n  

o f f e n d e r  a g a i n s t  t h i s  cu s to m  s h o u ld  b e  made t o  p e rfo rm  th e  n e c e s s a r y  

r i t e s  o f  p u r i f i c a t i o n .  I n  g r a n t i n g  th e  g i r l  h e r  r e q u e s t ,  t h e  c o u r t

1 . The paym ent o f  am iu  b a r  h a s  grow n o b s o l e t e .
2 .  C f .  H aw kesw orth , o p . c i t . , 182 p a s s im ; S te v e n s o n ,  f,The Nyamang o f  

t h e  Nuba M o u n ta in s” , o p .  c i t . , 9 0 ; N a d e l, The N uba, o p . c i t . ,
385 p a s s im .

3 .  E .g .  when a  kw uni i s  c o n s e c r a te d  (becom es a  k w u e e r) a l l  h i s  m em bers, 
o f  b o th  s e x e s  i n c l u d in g  h i s  v i z i e r s ,  m ust n o t  m arry  o r  e n t e r  i n t o  
any  s e x u a l  i n t e r c o u r s e  o f  any  n a tu r e  u n l e s s  t h e  c o n s e c r a t i o n  p e r i o d  
i s  o v e r .
E .g .  no s e x u a l  gam es a r e  a l lo w e d  when y o u th s  a r e  s t a y i n g  i n  c a t t l e  
cam ps.

5- Hawkesworth, op. cit., 198.
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made th e  o f f e n d e r  p r o v id e  a  h e -g o a t  t o  be s a c r i f i c e d  i n  w u ra g a l ( t h e

cam p ). The th in k i n g  b e h in d  t h i s  o r d e r  was t h a t  u n l e s s  t h e  r i t e s  o f

p u r i f i c a t i o n  w ere p e rfo rm e d  a t  t h a t  t im e  th e n ,  h e r  c h i l d r e n  w o u ld  d ie

a f t e r  t h e  g i r l ’ s  m a r r ia g e  u n l e s s  t h e  s p i r i t s  o f  th e  camp h ad  b e e n

a p p e a s e d  a n d  th e  g i r l  h a d  b e e n  p u r i f i e d .

The code o f  s e x u a l  m o r a l i t y  may o f  c o u rs e  b e  i n f r i n g e d  o n

o c c a s io n .  B ut w h ile  t h e r e  may be  some a p p a re n t  d iv e r g e n c i e s  i n  th e

m o ra l c o n c e p t io n s  o f  e a c h  c l a n ,  y e t  one  can  n o t i c e  t h a t  th e  p a t t e r n  o f

b e h a v io u r  r e g a r d in g  s e x u a l  m o r a l i t y  among Nyimang h a s  a  common m o t i f

w h ich  c a n  be  s t a t e d  i n  g e n e r a l  t e r r a s .  T h u s , a c c o r d in g  t o  N a d e l ,  an y

2
" p re m a tu re  consum m ation  o f  m a r r ia g e  i s  f o r b id d e n ” .  A lth o u g h  

d i s r e g a r d  o f  t h i s  m o ra l r u l e  by some c la n  m em bers may e n t a i l  

s u p e r n a t u r a l  s a n c t i o n s ,  i t  i s  a l s o  n o t i c e a b l e  t h a t  i n f r in g e m e n t s  o f  

t h i s  r u l e  a r e  a  com m onplace among t h e  N yim ang. I n  any  c a s e ,  

v i r g i n i t y  o r  p r e - m a r i t a l  c h a s t i t y  i s  h ig h ly  v a lu e d  among t h e  N yim ang . 

Thus any  g i r l  who a l lo w s  h e r s e l f  t o  hav e  i l l i c i t  i n t e r c o u r s e  b e f o r e  

m a r r ia g e  may be  s o c i a l l y  o s t r a c i s e d  an d  may o f t e n  be r i d i c u l e d  b y  so n g s  

a n d  g e s t u r e s  by o t h e r  young  p e o p le .  Such g i r l s ,  e s p e c i a l l y  i f  th e y  

g o t  p r e g n a n t ,  w ere p u n is h e d  i n  t h e  o ld  d ay s  by  t h e i r  f a m i l i e s ,  e i t h e r  

by b e in g  s o l d  i n t o  s l a v e r y  o r  by b e in g  m a r r ie d  t o  e l d e r l y  h u s b a n d s .

As f o r  th e  in f r in g e m e n t  o f  t h e  s e x u a l  m o r a l i t y ,  S te v e n s o n  r i g h t l y  

i n d i c a t e s  t h a t  th e  s o c i e t y  i s  a lw a y s  re a d y  t o  f o r g i v e  ” i f  no
3

i l l e g i t i m a t e  c h i l d  i s  b o rn ” .  I n  any  c a s e ,  s e d u c t io n  o r  i n t e r c o u r s e  

w ith  b e t r o t h e d  g i r l s  o r  a d u l t e r y  w ith  m a r r ie d  women i s  a  c r im e

1 . N a d e l, The N uba, o p . c i t . , 384-85*
2 .  I b i d .
3 .  S te v e n s o n , ”The Nyamang o f  th e  Nuba M o u n ta in s” , o p . c i t . , 90*
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p u n is h a b le  by im p riso n m e n t an d  f i n e s .  As m e n tio n e d , t h e  s o c i e t y  i s

g e n e r a l l y  re a d y  to  f o r g i v e  any  s e x u a l  f l i r t a t i o n s  by  young p e o p le .

I n  o t h e r  w o rd s , a l th o u g h  i l l i c i t  p r e - m a r i t a l  i n t e r c o u r s e  d o e s  g e n e r a l l y

t a k e  p l a c e ,  i t  i s  c o n s id e r e d  a s  a  m in o r  t r a n s g r e s s i o n  w here t h e

o f f e n d e r s  w i l l  be  c e n s u r e d  o r  r i d i c u l e d  by p u b l i c  s o n g s ,  an d  w i l l  n o t

b e  s u b je c t e d  t o  any  s e v e r e  p e n a l t i e s  i f  no p re g n a n c y  e n s u e s .

H ow ever, t h e  r e q u i r e m e n t  o f  p r e - m a r i t a l  c h a s t i t y  among t h e

Nyimang t a k e s  v a r io u s  a s p e c t s  an d  may v a ry  from  one  c la n  t o  a n o th e r

2
o r  ev en  b e tw e e n  th e  s e x e s .  I n  c l a n s  su c h  a s  B ay a , Maryama , K e lang

a n d  Gyo, i t  i s  th e  boy who m ust o b s e rv e  th e  r u l e s  o f  c h a s t i t y  a n d  th u s

o u g h t n o t  t o  m arry  o r  im p re g n a te  an y  g i r l  b e f o r e  he h a s  h ad  h i s

c i r c u m c is io n  r i t e  p e r fo rm e d . The s a n c t i o n  i s  t h a t  th e  i s s u e  o f  su c h

u n io n  w i l l  n e v e r  be l e g i t i m a t e d ,  ev e n  a f t e r  t h e  boy h a s  p e rfo rm e d  th e
3

e x p ia to r y  r i t e s  o f  p u r i f i c a t i o n  known a s  so b o d u .  A c i r c u m c is e d  boy 

i n  th e  p e r i o d  o f  s e c l u s i o n  i s  known a s  f w i r  t e g l i .  He i s  f o r b id d e n  

t o  have  any  s e x u a l  i n t e r c o u r s e  d u r in g  t h i s  p e r i o d .  S h o u ld  he  

d i s r e g a r d  t h i s  r u l e  a n d  c o h a b i t  w i th  a  woman who b e a r s  him  a  c h i l d ,  

s u c h  a  c h i l d  w i l l  be  known a s  s o b o d in g .  The f a t h e r  o f  s u c h  a  c h i l d  

i s  f o r b id d e n  t o  e a t ,  d r in k  o r  a p p r o p r i a t e  any  k in d  o f  p r o p e r ty  b ro u g h t  

by  su c h  a  c h i l d  l e s t  e i t h e r  o f  them  d i e s .

T h e re  i s  how ever Ma  p ro n o u n c e d  d ich o to m y  o f  m ale  a n d  fe m a le
Zf

p r i n c i p l e ,  w h ich  p e rv a d e s  t h e  m o ra l code  an d  r i t u a l  o b l i g a t i o n s " •

T h u s , t h e  e m p h a s is  on th e  d u ty  o f  b o y s  t o  m a in ta in  t h e  s e x u a l  i n t e g r i t y

1 . I b i d .
2 .  G i r l s  who b e lo n g  t o  Maryama c l a n  a r e  a l s o  u n d e r  t a b o o l
3 .  Some in fo r m a n ts  i n d i c a t e  t h a t  t h e  c h i l d  may b e  l e g i t i m a t e d  a f t e r  

th e  p e rfo rm a n c e  o f  t h e  sobodu  r i t e .  The Maryama c la n  i s  m ore 
p a r t i c u l a r  a b o u t th e  o b s e rv a n c e  o f  th e  c h a s t i t y  r u l e  o f  t h e i r  b o y s .

Zf. Nadel, op. cit., Z+79*
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i n  some c l a n s  i s  b a la n c e d  by th e  r e v e r s e  e m p h a s is  i n  su c h  c la n s  a s  th e  

F a n d e , T o g i ,  K enya, M aryama, Modu, Sanamu-wa an d  S h iro -w a , i n  w h ich  i t  

i s  t h e  g i r l  who i s  r e q u i r e d  t o  o b s e rv e  th e  s t r i c t  r u l e s  o f  t h e  m o ra l code 

a n d  m ust n o t  be  a l lo w e d  t o  be im p re g n a te d . T hese  g i r l s  a r e  known a s  

a k w ir i  ( h a v in g  a  r i t u a l  t a b o o ) ,  The m ost a k w i r i  o f  t h e s e  g i r l s  a r e  

th o s e  b e lo n g in g  t o  Modu a n d  S h i ro  k i r a .  I t  i s  i n t e r e s t i n g  t o  n o te  

t h a t  s h o u ld  a  g i r l  b e lo n g in g  t o  one o f  th e  a b o v e -m e n tio n e d  c l a n s  be  

d e f i l e d  ( e s p e c i a l l y  i f  im p r e g n a te d ) ,  i t  i s  th e  boy who w ould  be 

c o m p e lle d  t o  b e a r  th e  o n e ro u s  econom ic  e x p en se  o f  p e r fo rm in g  t h e  

c e re m o n ie s  f o r  th e  g i r l ’ s  p u r i f i c a t i o n .  T h u s , s h o u ld  a  S h i r o  k i r a  be 

im p re g n a te d , th e n  a  r ig o r o u s  r i t u a l  cerem ony i s  n e e d ed  t o  a to n e  f o r  

th e  g u i l t .  T h is  i s  so  w h e th e r  t h e  g i r l  h a s  b e e n  im p re g n a te d  by  h e r  

f i a n c e  o r  by  h e r  l o v e r  b e f o r e  s h e  i s  f o rm a l ly  m a r r ie d .  The d e f i l e d  

g i r l  w i l l  n o t  be  a l lo w e d  t o  s h a r e  fo o d  w ith  h e r  b r o t h e r s .  She w i l l  

b e  s e n t  away from  h e r  p a r e n t a l  home d u r in g  th e  w hole  p e r io d  o f  

g e s t a t i o n  l e s t  h e r  b r o t h e r s  d i e .  As a  r u l e ,  s u c h  a  g i r l  w i l l  n o t  

g e t  m a r r ie d  u n l e s s  p u r i f i c a t i o n  r i t e s  a r e  p e r fo rm e d . I n  t h i s  r i t e  

n in e  g o a ts  a n d  a  ram may b e  s l a u g h t e r e d  s im u l ta n e o u s ly  an d  m eat w i th  

d r in k s  w i l l  b e  o f f e r e d  f r e e  t o  th e  p u b l i c .

I t  w ou ld  n e i t h e r  be  a p p r o p r i a t e  n o r  r e l e v a n t  t o  go i n t o  g r e a t e r  

d e t a i l  o f  t h e  Nyimang m o ra l  a n d  s e x u a l  code i n  t h e  c o n te x t  o f  t h i s  

t h e s i s .  The b a c k g ro u n d  o f  s e x u a l  m o r a l i t y  h a s  b e e n  m e n tio n e d  o n ly  

i n  so  f a r  a s  i t  r e l a t e s  t o  a n d  h e n c e  e x p la in s  t h e  u n d e r ly in g  

c o n c e p t io n s  o f  t h e  p e o p le  a s  d e r iv e d  from  t h e i r  g e n e r a l  m o ra l co d e  a n d  

t h e i r  s u b s e q u e n t  e f f e c t  on  t h e  l e g i t im a c y  o f  c h i l d r e n  i n  t h e  l e g a l  

s y s te m . P r o p e r ty  r i g h t s  may w e l l  be a f f e c t e d  by th e  l e g a l  s t a t u s  o r  

t h e  s o c i a l  p o s i t i o n  o f  a  p e r s o n  i n  Nyimang s o c i e t y .  F o r  t h i s  r e a s o n ,
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t h e  d i s c u s s io n  i n  th e  f o l lo w in g  p a g e s  r e l a t e s  t o  t h e  d e l i c a t e  q u e s t i o n  

o f  l e g i t i m a c y  i n  Nyimang s o c i e t y  a n d  i t s  e f f e c t  on  th e  p r o p e r ty  r i g h t s  

o f  i l l e g i t i m a t e  c h i l d r e n .

i i )  R u le s  G o v e rn in g  L e g it im a c y  o f  C h i ld r e n  among th e  Nyimang

The e x i s t e n c e  o f  a  c o n c e p t  o f  i l l e g i t i m a c y  i s  d e b a te d  o r  d i s p u t e d

by some s c h o l a r s  w r i t i n g  a b o u t t h e  la w s  o f  t r a d i t i o n a l  A f r i c a .  In d e e d

some hav e  e v e n  gone so  f a r  a s  t o  s u g g e s t  t h a t  th e  n o t io n  o f

1i l l e g i t i m a c y  m  A f r ic a  i s  a b s e n t  a l t o g e t h e r .  So f a r  a s  t h e  Nyim ang 

i s  c o n c e rn e d , t h i s  g e n e r a l  a s s e r t i o n  i s  i n a p p r o p r i a t e .  I l l e g i t i m a c y  

i s  r e c o g n iz e d  i n  Nyimang s o c i e t y  a s  a  d i s t i n c t  s o c i a l  a s  w e l l  a s  l e g a l  

s t a t u s .  As r e g a r d s  Nyim ang s o c i e t y ,  t h e  p o s i t i o n  o f  i l l e g i t i m a t e  

c h i l d r e n  w i l l  b e  d i s c u s s e d  w ith  a  v iew  t o  a n s w e r in g  su c h  q u e s t i o n s  a s :  

To w h ich  fa m ily  d o es  a n  i l l e g i t i m a t e  c h i l d  b e lo n g ?  What a r e  h i s  r i g h t s  

w i th in  t h a t  f a m i ly ,  an d  w hat i s  t h e  n a tu r e  o f  h i s  r e l a t i o n s h i p  w i th  h i s  

p a r e n t s ?

I l l e g i t i m a t e  p e r s o n s  a r e  known a s  tu d u .  A p a r t  from  th e  g e n e r a l  

s o c i a l  s t ig m a  a t t a c h e d  t o  i l l e g i t i m a t e  p e r s o n s ,  t h e  s t a t u s  o f  a  p e r s o n  

who i s  b o rn  tu d u  ( i l l e g i t i m a t e )  c a r r i e s  w i th  i t  c e r t a i n  s o c i a l  a s  w e l l  

a s  l e g a l  d i s a b i l i t i e s .  T h u s , p e r s o n s  b o rn  tu d u  a r e  n o t  a l lo w e d  t o  

a t t e n d  c e r t a i n  r i t e s  a t  w h ich  o t h e r  f a m ily  m em bers a r e  p r e s e n t ,  a n d  

th e y  a r e  c o m p le te ly  p r o h i b i t e d  from  s i t t i n g  on  th e  manda ( t h e  f a m i ly  

h e a r t h  i n  t h e  compound c e n t r e ) .  As t o  l e g a l  d i s a b i l i t i e s ,  

i l l e g i t i m a t e  c h i l d r e n  a r e  n o t  a l lo w e d  t o  i n h e r i t  e i t h e r  w i t h in  t h e i r  

m o th e r ’ s  h u s b a n d ’s  f a m i ly  ( u n l e s s  o f  c o u rs e  th e y  h a v e  b e e n  d u ly

1 . See E . C o tra n  an d  N .N . R ub in  , e d s . ,  R e a d in g s  i n  A f r ic a n  Law, 1970, 
ZfZf.

2 .  When one s a y s  t h a t  i l l e g i t i m a t e  c h i l d r e n  a r e  n o t  a l lo w e d  t o  s i t  on  
m anda, one r e f e r s  o n ly  t o  th e  m ale  c h i l d r e n .  T h a t i s  b e c a u s e  
fe m a le s  a r e  n o t  u s u a l l y  a s s o c i a t e d  w ith  th e  m anda a s  t h e y  do n o t  
make l i b a t i o n s  t o  t h e  a n c e s t o r s .
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a c c e p te d )  o r  w i th in  t h e i r  m a te rn a l  g r a n d p a r e n ta l  f a m ily  ( u n l e s s  a  

p r o p e r ty  i s  d o n a te d  t o  them  a s  a n  a c t  o f  g r a c e  by  t h e  g r a n d f a t h e r ) .

An i l l e g i t i m a t e  c h i l d  w i l l  n o t  i n h e r i t  from  h i s  n a t u r a l  f a t h e r  u n l e s s  

he h a s  d u ly  b e e n  ack n o w led g ed  by h im . On t h e  o t h e r  h a n d , e v e n  i f  a n  

i l l e g i t i m a t e  c h i l d  h a s  b e e n  a c k n o w led g e d , he  w i l l  a lw a y s  r a n k  below  

h i s  l e g i t i m a t e  b r o t h e r s  f o r  p r o p e r ty  p u r p o s e s .  H ow ever, c a s e s  e x i s t  

w here a  c h i l d l e s s  p e r s o n  may ack n o w led g e  h i s  i l l e g i t i m a t e  m ale  c h i l d  

f o r  t h e  p u rp o s e s  o f  p r o p e r t y  i n h e r i t a n c e  an d  o f  k e e p in g  t h e  l i n e  (m i r ) 

o f  t h e  p e r s o n .

One o f  th e  common p r i n c i p l e s  o f t e n  d i s c u s s e d  by  s t u d e n t s  o f  

A f r ic a n  t r a d i t i o n a l  l e g a l  s y s te m s  i s  t h a t  th e  paym ent o f  t h e  m a r r ia g e  

c o n s i d e r a t i o n  a n d  th e  l e g i t im a c y  o f  c h i l d r e n  a r e  i n s e p a r a b ly  c o n n e c te d .  

T h is  a s s u m p tio n  m ust be  t r e a t e d  w i th  g r e a t  c a r e  when t h e  Nyim ang c a s e  

i s  c o n s id e r e d .  I t  i s  t r u e  t h a t  paym ent o f  th e  m a r r ia g e  c o n s i d e r a t i o n  

among Nyim ang a l s o  c o n f e r s  r i g h t s  o v e r  c h i l d r e n  b o rn  d u r in g  c o v e r t u r e .  

B u t ,  a s  w i l l  be  shown i n  t h e  f o l lo w in g  p a g e s ,  t h i s  g e n e r a l  r u l e  i s  n o t  

w i th o u t  e x c e p t io n s .

W hile  some in f o r m a n ts  may i n d i c a t e  t h a t  i l l e g i t i m a t e  c h i l d r e n  a r e  

r e g a r d e d  a s  l a w f u l  c h i l d r e n  o f  t h e i r  m o th e r ’ s  h u s b a n d , f u r t h e r  

i n v e s t i g a t i o n s  r e v e a l  t h e  i n t e r e s t i n g  f a c t  t h a t ,  i n  c e r t a i n  c l a n s ,  

i l l e g i t i m a t e  m ale  c h i l d r e n  ( tu d u ) a r e  n o t  r e g a r d e d  a s  m em bers o f  t h e  

w i f e ’ s  h u s b a n d ’s  f a m i ly  a n d  h e n c e  a r e  n o t  e n t i t l e d  t o  i n h e r i t  p r o p e r t y  

w i t h in  t h a t  f a m i ly .  T h u s , c l a n s  s u c h  a s  T o g i ,  M aryama, t h e  w ho le  o f  

S h iro -w a , e t c . ,  r e j e c t  t h e  i d e a  o f  a c c e p t in g  o r  i n c o r p o r a t i n g  i n t o  

t h e i r  f a m i ly  m em bersh ip  m ale  c h i l d r e n  b o rn  i n  a d u l t e r y  b y  t h e i r  w iv e s .  

I n  c o n t r a s t ,  c e r t a i n  c l a n s  s u c h  a s  B aya a n d  S ab y an g  r e a d i l y  a c c e p t  them  

a s  t h e i r  own c h i l d r e n .  I n  t h e  K e l l a r a  s u b - t r i b e  in fo r m a n ts  go so  f a r  

a s  t o  i n d i c a t e  t h a t  th e  w ord  tu d u  i s  g ro w in g  o b s o le t e  i n  t h e i r  a r e a .

1 . T h is  i s  a  new d e v e lo p m en t w h ich  d o e s  n o t  go b a c k  t o  m ore t h a n  a  
d e c a d e .
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B ut ev e n  w i t h in  th o s e  c l a n s  w h ich  do n o t  a c c e p t  i l l e g i t i m a t e  c h i l d r e n  

i n t o  t h e i r  f a m i l i e s  a s  f u l l  m em bers, su c h  c h i l d r e n  may e n jo y  e q u a l  

econom ic  r i g h t s  an d  o t h e r  s o c i a l  b e n e f i t s  w i th  th e  l e g i t i m a t e  f u l l  

m em bers o f  t h e i r  m o th e r ’ s  h u sb a n d ’s  f a m i ly ,  e x c e p t  t h a t  th e y  a r e  n o t  

a l lo w e d  t o  i n h e r i t  p r o p e r ty  from  t h e i r  m o th e r 's  h u s b a n d s .  C o n v e r s e ly ,  

t h e  m o th e r ’ s  h u sb an d  h a s  no r i g h t  o v e r  p r o p e r ty  b ro u g h t  by su c h  a  

c h i l d  i n t o  t h e  f a m ily  p o o l .

I n  t h e  l i g h t  o f  t h e s e  d i s c r e p a n c i e s  i n  t h e  r u l e s  g o v e rn in g  th e  

p o s i t i o n  o f  th e  i l l e g i t i m a t e  c h i l d ,  one m ust w arn  a g a i n s t  s u c h  g e n e r a l  

s t a t e m e n ts  a s  t h a t  made by N a d e l, t h a t  i n  Nyim ang s o c i e t y :

"The a s p e c t  o f  th e  b r i d e - p r i c e  . . .  i s  m a n i f e s te d  . . .  i n  t h e  ^
e q u a l l y  f a m i l i a r  r u l e  t h a t  c h i l d r e n  go w i th  t h e  b r i d e - p r i c e . "

T h is  s t a t e m e n t ,  w i th  due r e s p e c t ,  i s  m is l e a d in g .  The r u l e  among t h e  

Nyim ang i s  t h a t  c h i l d r e n  and  m a r r ia g e  c o n s i d e r a t i o n  a lw a y s  go i n t o  

o p p o s i t e  d i r e c t i o n s  an d  n o t  i n  t h e  same d i r e c t i o n  a s  may b e  u n d e r s to o d  

from  N a d e l’ s  s t a t e m e n t .  Among th e  N yim ang, a s  i s  t h e  c a s e  i n  m ost 

A f r ic a n  s o c i e t i e s ,  m a r r ia g e  c o n s id e r a t i o n s  ( o r  ’b r i d e - p r i c e ’ a s  i t  i s  

c a l l e d )  i s  p a id  on  b e h a l f  o f  a  woman s o  t h a t  sh e  m ig h t b e a r  c h i l d r e n  

f o r  h e r  h u s b a n d . I t  i s  b e c a u se  o f  t h i s  u l t i m a t e  o b j e c t i v e  t h a t  

s h o u ld  a  woman f a i l  t o  d i s c h a r g e  t h i s  d u ty  ( a s  when sh e  d i e s  o r  i s  

d iv o r c e d )  t h a t  m a r r ia g e  c o n s id e r a t i o n  s h o u ld  b e  r e f u n d e d .  I n  a n y  c a s e ,  

a s  w i l l  b e  made c l e a r  b e lo w , d e d u c t io n s  from  th e  r e fu n d e d  p r o p e r t y  a r e  

i n e v i t a b l e  i f  t h e  d e c e a s e d  o r  th e  d iv o r c e d  woman h a s  h ad  an y  c h i l d r e n .  

H ow ever, i f  N ad e l h a s  m eant t h a t  paym ent o f  p r o p e r t y  g iv e s  r i s e  t o  t h e  

l e g a l  c la im  o v e r  th e  w om an's c h i l d r e n  by h e r  h u s b a n d , th e n  t h a t  to o

1. Nadel, The Nuba, op. cit., hOI.
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m ust be  q u a l i f i e d .  T h is  i s  so  s in c e  i t  i s  s u b m i t te d  t h a t  w h i le  

th e  r u l e ,  s u g g e s te d  by  N a d e l, may a p p ly  t o  t h e  f e m a le  t u d u , i t  d o es  

n o t  have  th e  same f o r c e  i n  th e  c a s e  o f  a  m ale  tu d u  o f  a  w ife  who h a s  

b een  im p re g n a te d  by  a  p e r s o n  o t h e r  t h a n  h e r  l a w f u l  h u s b a n d . I n  

f a i r n e s s  t o  N ad e l one s h o u ld  rem em ber t h a t  h i s  p r im e  c o n c e rn  was n o t  

w i th  l e g i t im a c y  o r  i l l e g i t i m a c y  o f  c h i l d r e n  a s  s u c h ,  b u t  r a t h e r  w i th  

th e  s o c i a l  s i g n i f i c a n c e  o f  th e  paym en ts  o f  w hat h e  c a l l s  ’b r i d e - p r i c e *  

i n  Nyimang s o c i e t y .

The c i r c u m s ta n c e s  i n  w h ich  a n  i l l e g i t i m a t e  c h i l d  i s  r e g a r d e d  a s  

th e  l a w f u l  m em bers o f  a  c e r t a i n  f a m ily  w i l l  d e p e n d  l a r g e l y  u p o n  c r u c i a l  

f a c t o r s  s u c h  a s  ( a t  l e a s t  f o r  some Nyim ang c l a n s )  w h e th e r  s u c h  a  c h i l d  

i s  a  m ale  o r  a  fe m a le  o r  w h e th e r  t h e  c h i l d ’s  m o th e r  i s  m a r r ie d  o r  

u n m a r r ie d .  I t  m ust f u r t h e r  b e  n o te d  t h a t ,  f o r  t h e  p u rp o se  o f  

l e g i t im a c y  o f  c h i l d r e n ,  Nyim ang c u s to m a ry  law  t r e a t s  f o rm a l ly  

b e t r o t h e d  g i r l s  a s  i f  th e y  w ere  a l r e a d y  m a r r ie d  women.

I t  i s  a  f i r m  c u s to m a ry  r u l e  t h a t  a  c h i l d  b o r a  tu d u  w i l l  c o n t in u e  

t o  be r e g a r d e d  so  ( a t  l e a s t  s o c i a l l y )  u n t i l  i t  h a s  b e e n  f o r m a l ly  

ack n o w led g ed  a n d  a d o p te d  by i t s  n a t u r a l  f a t h e r .  I n  o t h e r  w o rd s , t h e  

acknow ledgem en t and  t h e  s u b s e q u e n t  a d o p t io n  o f  t h e  c h i l d  fu n d a m e n ta l ly  

ch a n g es  t h e  l e g a l  p o s i t i o n  o f  t h e  c h i l d  i n  te rm s  o f  i t s  p r o p e r t y  r i g h t s  

and  r i t u a l  c o n n e x io n s .  As w i l l  b e  show n, m ere ack n o w led g em en t o f  

p a t e r n i t y  c o u p le d  w ith  t h e  p e rfo rm a n c e  o f  t h e  cerem ony  o f  w urau  i l i g  

( t o  make t o  e n t e r  t h e  com pound) a r e  enough t o  s i g n i f y  t h e  f i n a l  

i n c o r p o r a t i o n  o f  th e  c h i l d  i n t o  t h e  f a m i ly  m em b ersh ip  o f  t h e  n a t u r a l  

f a t h e r .  T h is  l e a d s  u s  t o  t h e  s i g n i f i c a n t  c o n c lu s io n  t h a t  n o tw i th 

s ta n d in g  th e  e x i s t e n c e  o f  t h e  c o n c e p t o f  i l l e g i t i m a c y  i n  t h e  Nyimang 

p a t r i l i n e a l  s o c i e t y ,  Nyim ang c u s to m a ry  law  d o e s  n o t  r e q u i r e  m a r r ia g e
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a s  a  n e c e s s a r y  i n g r e d i e n t  f o r  th e  a s s e r t i o n  o f  p a t e r n i t y  c l a im s ,  o r

in d e e d ,  f o r  t h e  l e g i t im a c y  o f  th e  c h i l d .  I n  o t h e r  w o rd s , a n d  i n

c e r t a i n  i n s t a n c e s ,  l e g i t im a c y  may b e  c o n f e r r e d  by m ere acknow ledgem en t

o f  p a t e r n i t y .  T h e re  i s ,  t h e r e f o r e ,  n o th in g  i n  t h e  n a tu r e  o f  t h e

p ro c e d u re  o f  l e g i t i m a t i o n  p e r  su b se q u e n c e  m atrim on ium  su c h  a s  o b t a i n s

u n d e r  t h e  Roman an d  Canon Law an d  w h ich  h a s  b e e n  in t r o d u c e d  i n t o  

1
E n g l is h  Law .

B e fo re  any  d e t a i l e d  d i s c u s s io n  o f  l e g i t im a c y  i s  a t t e m p te d ,  a  

f u r t h e r  summary i s  n e c e s s a r y  t o  i n d i c a t e  some o f  t h e  u n c e r t a i n t i e s  t h a t  

e x i s t  i n  t h i s  a r e a  o f  Nyim ang c u s to m a ry  la w . The p o s i t i o n  o f  a  c h i l d  

b o rn  tu d u  by an  u n m a r r ie d  m o th e r  (w h i le  sh e  i s  n o t  b e t r o t h e d  a s  y e t )  may 

d i f f e r  from  one c a s e  t o  a n o t h e r .  I n  one c a s e ,  s u c h  a  c h i l d  i s  

a d o p ta b le  o n ly  by t h e  m o th e r 's  h u sb a n d  ( in c e s tu o u s  c h i l d r e n )  u pon  th e  

paym ent o f  a  f ix e d  am ount o f  l e g i t i m a t i o n  f e e .  I n  a n o th e r  s i t u a t i o n ,  

a n  i l l e g i t i m a t e  c h i l d  may b e  a d o p te d  by  th e  m a te r n a l  g r a n d f a t h e r ,  an d  

i n  c e r t a i n  c a s e s  a n  i l l e g i t i m a t e  c h i l d  c a n  a lw a y s  b e  a d o p te d  b y  i t s  

n a t u r a l  f a t h e r  th ro u g h  ack n ow ledgem en t o f  p a t e r n i t y .

T h is  anom aly  r e g a r d in g  th e  p o s i t i o n  o f  t h e  i l l e g i t i m a t e  c h i l d  i n  

Nyimang s o c i e t y  i s  e x p l i c a b l e  by  th e  g e n e r a l  p r i n c i p l e  w h ich  r e j e c t s  t h e  

id e a  o f  t h e  i n c o r p o r a t i o n  o f  t h e  m ale  i l l e g i t i m a t e  c h i l d r e n  ( t u d u ) 

i n t o  t h e  f a m ily  m em bersh ip  ( w i r ) o f  a  p e r s o n  t o  whom t h e  c h i l d  i s  n o t  

c o n n e c te d  by  b lo o d  r e l a t i o n s h i p .  T h is  r e j e c t i o n  i s  b a s e d  on  a n  

a s s u m p tio n  t h a t  i l l e g i t i m a t e  c h i l d r e n  c a n n o t b e  e n t r u s t e d  t o  k e e p  th e  

l i n e  (m ir )  o f  a  p e r s o n .  I n  a d d i t i o n ,  i t  i s  w id e ly  b e l i e v e d  by  th e  

p e o p le  t h a t  s h o u ld  a n  i l l e g i t i m a t e  m ale  c h i l d  s i t  o n  th e  m anda a n d  

r o a s t  m eat t o g e t h e r  w i th  l e g i t i m a t e  o n e s ,  t h e n  t h e  l a t t e r  w o u ld  d i e .

1. See Bromley, op. cit., 239-3&1*
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No su c h  f e a r s  e x i s t  i n  c a s e s  o f  fe m a le  tu d u , who do n o t make l i b a t i o n s  

on th e  manda i n  any  c a s e  an d  th u s  c a n  r e a d i l y  be a d o p te d  by  a l l  

Nyimang c l a n s .  I n  t h e  f o l lo w in g  p a g e s  an  a t t e m p t  w i l l  be made t o

d i s c u s s  i n  d e t a i l  t h e  p o s i t i o n  o f  i l l e g i t i m a t e  c h i l d r e n  i n  Nyim ang

s o c i e t y .

a )  I l l e g i t i m a t e  C h i ld r e n  o f  U n m arried  M others

As a  g e n e r a l  r u l e ,  e a c h  i n d i v i d u a l  i n  Nyimang s o c i e t y  m ust have

a n  a c k n o w led g ed  f a t h e r .  T h is  m eans t h a t  he m ust b e  a  member o f  a  

c e r t a i n  'f a m i ly *  g ro u p . Even i l l e g i t i m a t e  c h i l d r e n  h av e  ack n o w led g ed  

f a t h e r s ;  o r  a t  l e a s t  a  p u t a t i v e  o r  l e g a l  f a t h e r .  T h is  r u l e  was 

fo llo w e d  m ore s t r i c t l y  i n  th e  o ld  d a y s  when s e x u a l  p r o m is c u i ty  an d  

i l l i c i t  c o h a b i t a t i o n  w ere  h ig h ly  r e p r e h e n s i b l e .  F u r th e rm o re ,  i n  th e  

o ld  d a y s , a s  i s  th e  c a s e  to d a y  ( i n  th e  t r a d i t i o n a l  Nyimang a r e a )  t h e r e  

i s  a  g e n e r a l  b e l i e f  t h a t  any  woman who h a s  b e e n  i l l e g a l l y  im p re g n a te d  

w i l l  n o t  g iv e  b i r t h  t o  h e r  c h i l d  u n l e s s  sh e  nam es i t s  f a t h e r .  The 

b e l i e f  i s  so  s t r o n g  t h a t  s h o u ld  s u c h  a  woman f a i l  t o  name t h e  c u l p r i t ,  

th e n  sh e  w i l l  d ie  i n  t h e  p r o c e s s  o f  d e l i v e r i n g  t h e  c h i l d .  I n  f a c t ,  

t h e  e f f e c t  o f  t h i s  s a n c t i o n  i s  so  s t r o n g  t h a t  t h e r e  a r e  v i r t u a l l y  no 

f a t h e r l e s s  c h i l d r e n  i n  Nyim ang s o c i e t y .  A p e r s o n  i n  whose name a  

c h i l d  h a s  b e e n  b o rn  becom es l e g a l l y  an d  s o c i a l l y  t h e  f a t h e r  o f  t h a t  

c h i l d .

N ow adays, one may a d d , e d u c a t io n ,  econom ic a n d  g e n e r a l  s o c i a l  

c h a n g es  hav e  in t r o d u c e d  m a s s iv e  c h a n g es  r e s u l t i n g  i n  a  r e l a x a t i o n  i n  th e  

m o ra l v a lu e s  o f  th e  p e o p le .  I t  i s  b e c a u se  o f  t h i s  m o ra l l a x i t y  t h a t  

th e  o ld  r u l e s  a s  e v id e n c e d  by  th e  s u p e r n a t u r a l  s a n c t i o n s  a r e  n o t  f e a r e d  

any  m ore , e s p e c i a l l y  by th e  e d u c a te d  g i r l s .  T h is  l a x i t y  h a s  a l s o  b e e n  

f o s t e r e d  by th e  new m e d ic a l  f a c i l i t i e s  w here women c a n  d e l i v e r  t h e i r
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c h i l d r e n  s a f e l y  w ith  th e  a s s i s t a n c e  o f  m idw ives o r  i n  h o s p i t a l s .  I n  

th e  m odern c u s to m a ry  la w , i f  f o r  an y  r e a s o n  a  c h i l d  i s  b o rn  w i th o u t  a  

f a t h e r ,  th e n  i t  w i l l  b e lo n g  to  i t s  m o th e r 's  f a m i ly .  A lth o u g h  su c h  a  

c h i l d  c a n n o t become a  f u l l  member o f  t h a t  f a m i ly ,  y e t  i f  i t  r e m a in s  

w ith  i t  i t  c an  e n jo y  c e r t a i n  p r o p e r ty  b e n e f i t s .  As th e  c h i l d  g row s 

o l d e r ,  he  o r  sh e  w i l l  n o t  have  any  s u c c e s s io n  r i g h t s ,  b u t  may b e  g iv e n  

g i f t s  by  th e  g r a n d f a th e r  o r  h i s  o r  h e r  m o th e r 's  b r o t h e r s .  I n  c e r t a i n  

c a s e s  i f  su c h  a  c h i l d  c o n t in u e s  t o  l i v e  p e rm a n e n tly  w i th in  t h a t  f a m i ly ,  

th e n  i t  w i l l  be  g iv e n  l a n d  an d  may be  h e lp e d  t o  g e t  m a r r ie d .

C o m p lic a tio n s  a r e  l i k e l y  t o  a r i s e  s h o u ld  a n  i l l e g i t i m a t e  c h i l d  who 

h a s  b e e n  b ro u g h t  up  by  h i s  m a te rn a l  f a m ily  o r  h i s  m o th e r rs  h u sb a n d  l a t e r  

ru n  away t o  h i s  n a t u r a l  f a t h e r .  I f  an  i l l e g i t i m a t e  c h i l d  c h o o s e s  t o  

move t o  h i s  n a t u r a l  f a t h e r ' s  p e o p le ,  th e n  he may b e  a llo w e d  t o  ta k e  a l l  

h i s  m ovable p r o p e r t y ,  i n c l u d in g  l i v e s t o c k ,  w i th  h im . As r e g a r d s  

r i g h t  i n  l a n d ,  i t  seem s t h a t  t h e  r i g h t  o f  su c h  a  p e r s o n  a u to m a t i c a l l y  

l a p s e s  from  th e  moment when he m oves from  th e  l o c a l i t y .  T h is  i s  

b e c a u s e ,  i n t e r  a l i a , i t  i s  p r a c t i c a l l y  im p o s s ib le  f o r  him  t o  u t i l i z e  

t h e  l a n d ,  e s p e c i a l l y  i f  t h e  tu d u  p e r s o n  moves p h y s i c a l l y  t o  s m o th e r  

s u b - t r i b e .  I n  c e r t a i n  c a s e s ,  th e  l a t e  d i s c o v e r y  by  th e  tu d u  o f  h i s / h e r  

r e a l  i d e n t i t y  o r  s t a t u s  o f  i l l e g i t i m a c y  in v o lv e s  g ra v e  p s y c h o lo g ic a l  

a n d  e m o tio n a l  p ro b le m s . The e m o tio n s  an d  l o y a l t i e s  o f  s u c h  a  p e r s o n  

a r e  i n e v i t a b l y  d iv id e d  b e tw e e n  th e  f a m ily  w h ich  h a s  b ro u g h t  h im  u p  a n d  

th e  p e o p le  o f  h i s  n a t u r a l  f a t h e r .  T h e re  a r e  c a s e s  w here p e r s o n s  may 

ev en  ch o o se  t o  d e s e r t  t h e  t r i b a l  a r e a  a l t o g e t h e r ,  a n d  t h u s  v o l u n t s i r i l y  

absuidon a l l  r i g h t s  t o  any  k in d  o f  p r o p e r ty  t o  w h ich  th e y  m ig h t h av e  

b e e n  e n t i t l e d .
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b )  L e g i t im a t io n  o f  C h i ld r e n

I f  c i r c u m s ta n c e s  p e r m i t ,  e . g .  i f  th e  c h i l d  i s  n o t  th e  i s s u e  o f  a n  

in c e s tu o u s  u n io n , th e n  th e  n a t u r a l  f a t h e r  can  a lw a y s  l e g i t i m a t e  h i s  

i l l i c i t l y  b e g o t t e n  c h i l d  i f  he ( th e  f a t h e r )  w a n ts  t o .  C e r t a i n l y  a  

n a t u r a l  f a t h e r  h a s  th e  r i g h t  t o  re n o u n c e  h i s  p a t e r n a l  r i g h t s  o v e r  h i s  

i l l e g i t i m a t e  c h i l d .  I n  o t h e r  w o rd s , a  p e r s o n  d o e s  n o t  a u to m a t i c a l l y  

become th e  l e g a l  f a t h e r  o f  h i s  i l l e g i t i m a t e  c h i l d  u n l e s s  he a c k n o w led g e s  

p a t e r n i t y .  Mere ack n ow ledgem en t o f  p a t e r n i t y  w i th o u t  m ore i s  n o t  

enough t o  c o n f e r  p a t e r n i t y  r i g h t s .  I n  o r d e r  t o  c la im  an y  f u t u r e  l e g a l  

r i g h t s  o v e r  th e  c h i l d ,  t h e  n a t u r a l  f a t h e r  m ust c o n t r i b u t e  t o  b r in g i n g  

up  th e  c h i l d .  T h is  i s  so  ev en  i f  th e  c h i l d  s t a y s  w ith  i t s  m a te rn a l  

g r a n d f a t h e r .  C o n v e r s e ly ,  a n  i l l e g i t i m a t e  c h i l d  d o es  n o t  a u to m a t i c a l l y  

become a  member o f  i t s  n a t u r a l  f a t h e r * s  f a m ily  u n l e s s  i t  h a s  b e e n  d u ly  

re c o g n iz e d  by th e  n a t u r a l  f a t h e r .  As h a s  b e e n  i n d i c a t e d  a b o v e , i f  

th e  n a t u r a l  f a t h e r  f a i l s  t o  ack n o w led g e  h i s  i l l e g i t i m a t e  c h i l d  by a n  

u n m a r r ie d  woman, t h e n  th e  c h i l d  w i l l  re m a in  w i th  i t s  m o th e r* s  b i r t h  

f a m ily  an d  may accom pany h e r  t o  h e r  h u s b a n d 's  home when s h e  m a r r i e s .

I n  su c h  c a s e s  ( f o r  w h ich  s e e  b e lo w ) th e  m o th e r 's  h u sb a n d  m ust p ay  a  

l e g i t i m a t i o n  f e e  f o r  t h e  c h i l d  an d  th e n  becom es i t s  l e g a l  f a t h e r .

L e g i t im a t io n  f e e s  a r e  p a y a b le  f o r  p u rp o s e s  o f  a f f i l i a t i n g  a n  

i l l e g i t i m a t e  c h i l d  t o  a  f a m i ly  o t h e r  th a n  th e  f a m i ly  o f  t h e  n a t u r a l  

f a t h e r  o f  th e  c h i l d .  T h u s , i f  an  u n b e t r o th e d  o r  u n m a r r ie d  woman 

g iv e s  b i r t h  t o  a  c h i l d  a s  a  r e s u l t  o f  i l l i c i t  c o h a b i t a t i o n ,  on e  o f  t h e  

f o l lo w in g  s i t u a t i o n s  may a r i s e :

1 . I t  i s  i n d i c a t e d  t h a t  a  n a t u r a l  f a t h e r  who l a t e r  w is h e s  t o
l e g i t i m i z e  h i s  g ro w n -u p  c h i l d  m ust pay  a  cow . T h is  c o n v e n t io n  i s  
c o n t r o v e r s i a l  a s  some in f o r m a n ts  s a y  t h a t  th e  n a t u r a l  f a t h e r  n e e d  
n o t  pay  a  cow ( th o u g h  a  to k e n  g i f t  i s  a lw a y s  p a y a b l e ) .  The c h i l d  
c a n  a lw a y s  o p t t o  ru n  t o  h i s  n a t u r a l  f a t h e r  an y  w ay.
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i )  I f  th e  s e d u c e r  o f  t h e  m o th e r  m a r r ie s  h e r  t h e n ,  u n d e r  Nyim ang la w , 

no q u e s t io n  o f  i l l e g i t i m a c y  a r i s e s .  The c h i l d  becom es th e  

l e g i t i m a t e  i s s u e  o f  th e  p a r e n t s .  T h is  i s  so  ev en  i f  t h e  c h i l d  

was b o rn  lo n g  b e f o r e  th e  a c t u a l  m a r r ia g e  to o k  p l a c e .  B u t , a s  

m e n tio n e d  a b o v e , a  c h i l d  whose f a t h e r  h a s  n o t  p e rfo rm e d  a  

c i r c u m c is io n  r i t e  a s  y e t  w i l l  be  known a s  so b o d in g  ( " t h e  c h i l d

o f  th e  u n c ir c u m c is e d  m an") ev en  a f t e r  th e  p a r e n t s  o f  su c h  a  c h i l d  

hav e  m a r r ie d .  T h is  i s  n o t  t o  s a y  t h a t  th e  p o s i t i o n  o f  s u c h  a  

c h i l d  i s  e q u iv a l e n t  t o  t h e  t u d u ; b u t  t h a t ,  u n l e s s  h i s  f a t h e r  

p e r fo rm s  th e  r i t e  o f  sobodu  t i f l £  th e n  he may s u f f e r  some s o c i a l  

( th o u g h  n o t  l e g a l )  e m b a r ra s s m e n t . I n  an y  c a s e ,  s h o u ld  t h e  

s e d u c e r  m arry  th e  g i r l  whom he h a s  im p re g n a te d , th e n  no 

a d d i t i o n a l  l e g i t i m a t i o n  f e e  i s  r e q u i r e d  a p a r t  from  t h e  n o rm a l 

m a r r ia g e  c o n s i d e r a t i o n .

I f  t h e  im p re g n a te d  g i r l  i s  a  member o f  a  c l a n  w h ich  i s  c o n s id e r e d

a k w i r i  ( h a v in g  a  r i t u a l  t a b o o ) ,  th e n  sh e  m ust b e  p u r i f i e d  b e f o r e
1

sh e  c a n  be m a r r ie d .  The paym ent an d  th e  p e rfo rm a n c e  o f  th e  

p u r i f i c a t i o n  f e e s  a r e  n e c e s s a r y  i n  a d d i t i o n  t o  th e  n o rm a l 

m a r r ia g e  c o n s i d e r a t i o n .

i i )  I f  t h e  s e d u c e r  r e f u s e s  t o  m arry  t h e  g i r l ,  t h e n  th e  c h i l d  w i l l  

re m a in  w ith  i t s  m o th e r  u n t i l  s h e  f i n d s  a  h u s b a n d . I n  t h e s e  

c i r c u m s ta n c e s  t h e  new h u sb a n d  may be  r e q u i r e d  t o  p ay  a  l e g i t i m a t i o n  

f e e  f o r  th e  c h i l d .  I t  a l l  d ep e n d s  on  w h e th e r  th e  f u t u r e  h u sb a n d  

w a n ts  t o  a c c e p t  t h e  c h i l d  a s  h i s  own. G e n e r a l ly  a  p e r s o n  

m a rry in g  a  woman w i th  a n  i l l e g i t i m a t e  c h i l d  i s  m ost r e l u c t a n t  t o

1 . The s e d u c e r  m ust pay  th e  a n im a ls  r e q u i r e d  f o r  t h e  p u r i f i c a t i o n  
ce rem o n y , ev en  i f  he d o e s  n o t  i n t e n d  t o  m arry  t h e  g i r l .
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pay  any  l e g i t i m a t i o n  f e e  f o r  t h e  c h i l d .  T h is  i s  b e c a u s e  i t  i s  

a  w e ll-k n o w n  e x p e r ie n c e  t h a t ,  i n  th e  m a jo r i t y  o f  c a s e s ,  t h e  

i l l e g i t i m a t e  m ale c h i l d  w i l l  ( s o o n e r  o r  l a t e r )  ru n  o f f  t o  h i s  

n a t u r a l  f a t h e r  when he d i s c o v e r s  t h e  t r u t h  a b o u t h i m s e l f .  F o r  

t h i s  r e a s o n ,  a  p e r s o n  p a y in g  th e  l e g i t i m a t i o n  f e e  may so m e tim es  

r e q u i r e  w i tn e s s e s  an d  m ust make s u r e  t h a t  th e  n a t u r a l  f a t h e r  i s  

p r e s e n t  t o  re n o u n c e  a l l  p a t e r n i t y  c la im s  an d  any  l a t e r  r i g h t s  o v e r  

th e  c h i l d .  I f  n e c e s s a r y ,  t h e  n a t u r a l  f a t h e r  w i l l  b e  made to  

ta k e  a n  o a th  on a  f e t i s h  t o  c o n f irm  f o r f e i t u r e  o f  any  f u t u r e  

c la im s  o v e r  h i s  n a t u r a l  c h i l d .  On c e r t a i n  o c c a s io n s  t h e  n a t u r a l  

f a t h e r  w i l l  be  g iv e n  a  g o a t  known a s  kenyu kwodu ( l i t .  " a  g o a t  

o f  t h e  s e m e n " ) .

C u s to m a r i ly ,  th e  am ount p a y a b le  a s  a  l e g i t i m a t i o n  f e e  i s  on e  cow.

H ow ever, some in f o r m a n ts  i n s i s t  t h a t  a  b u l l  m ust be  p a id  i n
1

a d d i t i o n  t o  th e  cow t o  e f f e c t  t h e  l e g i t i m a t i o n .  I t  i s  a  

r u l e  o f  law  t h a t  t h e  l e g i t i m a t i o n  f e e  m ust b e  p a id  s e p a r a t e l y  an d  

i n  a d d i t i o n  t o  t h e  n o rm a l m a r r ia g e  c o n s i d e r a t i o n .  H ow ever, 

c h i l d r e n  s o  l e g i t i m i z e d  a r e  i r o n i c a l l y  known a s  b a r in g  ( " t h e  young 

o f  t h e  c o w " ). They becom e t h e  la w f u l  c h i l d r e n  o f  t h e i r  

m o th e r 's  h u sb a n d .

I t  m ust b e  p o in te d  o u t  t h a t ,  e v e n  i f  th e  h u sb a n d  d o es  n o t  w ant t o  

l e g i t i m i z e  h i s  w i f e 's  i l l e g i t i m a t e  c h i l d ,  t h e  c h i l d  may accom pany 

i t s  m o th e r  ( e s p e c i a l l y  when s o  young) t o  h e r  new home a n d  become 

p a r t  o f  t h e  m o th e r 's  h u s b a n d 's  h o u s e h o ld .  I n  s u c h  c a s e s  t h e  

c h i l d  may b e  b ro u g h t  u p  by  th e  m o th e r 's  h u sb a n d  by way o f  c h a r i t y .

1 . From th e  p e r s o n a l  o b s e r v a t io n  o f  t h e  p r e s e n t  w r i t e r ,  w h i le  i n  t h e  
f i e l d ,  i t  seem s t h a t  t h e  p r e v a i l i n g  p r a c t i c e  now adays i s  t h a t  o n ly  
one  cow i s  p a y a b le  a s  a  l e g i t i m a t i o n  f e e .  T h is  d o es  n o t  o v e r r u l e  
t h e  a d d i t i o n a l  paym ent o f  a  b u l l ,  a s  e v e ry  c a s e  h a s  i t s  s p e c i a l  
c i r c u m s ta n c e s .
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S om etim es t h e  c h i l d  w i l l  re m a in  w i th  th e  m o th e r  u n t i l  he  o r  sh e  

g e t s  m a r r ie d .  B ut m ost im p o r ta n t  o f  a l l  i s  t h e  f a c t  t h a t  t h e r e  

w i l l  n e v e r  be c r e a t e d  any  l e g a l  r i g h t s  a n d  d u t i e s  ( s u c h  a s  e x i s t  

b e tw e e n  p a r e n t  an d  c h i l d )  b e tw e e n  su c h  a  c h i l d  and  th e  m o th e r 's  

h u s b a n d .

S in c e  Nyimang c la n s  an d  c o - c l a n s  a r e  exogaraous, i n t r a - c l a n

m a r r ia g e  i s  s t r o n g l y  p r o h i b i t e d .  T h is  d o es  n o t  mean t h a t  t h e r e  a r e

no endogam ous s e x u a l  r e l a t i o n s  i n  f a c t .  As p u t  b y  N a d e l, s u c h

r e l a t i o n s  a r e  c o n s id e r e d  a s  r e p u l s i v e  an d  h id e o u s ,  an d  may be  fo l lo w e d

by s u p e r n a t u r a l  s a n c t i o n s  i f  th e y  l e a d  t o  p re g n a n c y  and  c h i l d b i r t h .

As s t a t e d  by  N a d e l:

" . . .  n e i t h e r  t h e  p a r e n t s  n o r  t h e  c h i l d  o f  s i n  w i l l  'g ro w  o l d '
-  s o o n e r  o r  l a t e r  i l l n e s s  o r  m is f o r tu n e  w i l l  en d  t h e i r  l i v e s  
p r e m a tu r e ly .  The c h i l d  b o rn  o f  t h i s  u n n a t u r a l  u n io n  m ust 
n e v e r  go t o  h i s  f a t h e r ,  b u t  w i l l  b e  b ro u g h t  u p  by i t s  
m a te r n a l  g r a n d f a t h e r .

A c c o rd in g  t o  t h e  o ld  Nyim ang la w , c h i l d r e n  b o rn  a s  a  r e s u l t  o f  i l l i c i t

c o h a b i t a t i o n  o f  p a r t i e s  b e lo n g in g  t o  t h e  same l i n e a g e ,  c l a n  o r  ev en

c o - c l a n ,  w i l l  n o t  be c la im e d  o r  l e g i t i m a t e d  by  t h e  n a t u r a l  f a t h e r ,  a n d

m ust t h e r e f o r e  b e  b ro u g h t  u p  by th e  m a te rn a l  g r a n d f a t h e r .  T h is  o ld

r u l e  i s  no l o n g e r  u n i v e r s a l l y  a c c e p t a b l e  t o  a l l  Nyimang t r i b e s  a n d  i s

c h a l le n g e d  p e r s i s t e n t l y  by  i n d i v i d u a l s  i n  a r e a s  s u c h  a s  K e l l a r a ,

K u rm iti  a n d  N i t i l  -  s u b - t r i h e s  w here  c r o s s - c o u s i n  m a r r ia g e  i s  becom ing

com m o n -p lace . As Nyim ang s o c i e t y  h a s  u n d e rg o n e  c o n s id e r a b l e  c h a n g e s

s in c e  t h e  t im e  o f  N a d e l f o u r  d e c a d e s  a g o , t h e  r i g o u r  o f  N a d e lf s

s ta te m e n t  m ust t h e r e f o r e  b e  q u a l i f i e d  an d  ta k e n  t o  r e f e r  t o  i n c e s tu o u s

r e l a t i o n s h i p s ,  e . g .  b r o t h e r / s i s t e r  a n d  f a t h e r / d a u g h t e r  r e l a t i o n s h i p s .

1. Nadel, The Nuba, op. cit., 389.
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Thus c h i l d r e n  b o rn  a s  a  r e s u l t  o f  i n c e s tu o u s  c o h a b i t a t i o n ,  i f  th e y  h av e  

n o t  d ie d  y o u n g , w i l l  n e c e s s a r y  accom pany t h e i r  m o th e r  upon  m a r r ia g e ,  an d  

th e  m o th e r 's  h u sb an d  w i l l  be  r e q u i r e d  t o  pay  a  l e g i t i m a t i o n  f e e .  Such 

c h i l d r e n  w i l l  n o t  re m a in  i n  t h e i r  m a te r n a l  g r a n d f a t h e r 's  hom e,

c )  I l l e g i t i m a t e  C h i ld r e n  o f  M a rr ie d  Women

S u b je c t  t o  th e  r u l e s  s e t  o u t  ab o v e  w h ich  g o v e rn  t h e  l e g i t i m a t i o n  

o f  m ale  c h i l d r e n  among t h e  N yim ang, an y  c h i l d  b o r n e  by a  m a r r ie d  woman 

a s  a  r e s u l t  o f  i l l i c i t  c o h a b i t a t i o n  b e lo n g s  t o  h e r  h u sb an d  a s  h i s  l e g a l  

c h i l d .  T h is  i s  a  p re s u m p tio n  o f  law  w hich  d o e s  n o t  r e q u i r e  an y  

f u r t h e r  e v id e n c e .  T h u s , i n  o r d e r  t o  u p h o ld  t h e  p re s u m p tio n , t h e r e  

m ust be  a  v a l i d  m a r r ia g e  s u c h  a s  o b t a i n s  u n d e r  t h e  Nyimang c u s to m a ry  

la w . A m ere b e t r o t h a l  ( e s p e c i a l l y  w here  a  p e r s o n  h a s  p a id  p a r t  o f  

th e  m a r r ia g e  c o n s i d e r a t i o n ,  o r  w here t h e  f i a n c e  h a s  p a id  a  b o ra n g  -  

s p e a r  -  o r  i t s  e q u iv a l e n t )  i s  enough  f o r  t h e  p u r p o s e s  o f  t h e  ab o v e  

g e n e r a l  r u l e .  T h is  i s  s o  e v e n  i f  t h e  a c t u a l  m a r r ia g e  h a s  n o t  

p u b l i c l y  t a k e n  p la c e  a s  y e t .  H ere  i t  m akes no d i f f e r e n c e  u n d e r  t h e  

c u s to m a ry  law  w h e th e r  t h e  g i r l  h a s  b e e n  im p re g n a te d  by h e r  f i a n c £  o r  

p e r  a l i o s .  I n  s u c h  c a s e s ,  t h e  c la im  o v e r  t h e  c h i l d  i s  s u b s t a n t i a t e d  

p ro v id e d  t h a t  t h e  f i a n c e  p r o c e e d s  t o  m arry  t h e  im p re g n a te d  g i r l  an d  

th u s  c o m p le te s  t h e  r e s t  o f  t h e  m a r r ia g e  c o n s i d e r a t i o n .  S h o u ld  t h e  

f i a n c e  r e f u s e  t o  m arry  t h e  g i r l ,  t h e n  h i s  p a r t - p a y m e n t  w i l l  b e  r e f u n d e d  

t o  him  an d  t h e  c h i l d  w i l l  b e  t r e a t e d  a s  i f  b o rn e  b y  a n  u n m a r r ie d  woman, 

an d  i t s  a f f i l i a t i o n  w i l l  be  g o v e rn e d  by t h e  sam e r u l e s  a s  show n ab o v e  

i n  t h e  c a s e s  o f  u n m a rr ie d  women.

H ow ever, th e  o ld  c u s to m a ry  r u l e  was t h a t ,  e v e n  i f  t h e  m a r r ie d  

p a r t i e s  h ad  s e p a r a t e d ,  a  v a l i d  m a r r ia g e  e x i s t e d  u n l e s s  m a r r ia g e  

c o n s id e r a t i o n  was r e p a id  o r  u n l e s s  t h e  m a r r ia g e  w as f o rm a l ly  d i s s o l v e d .
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H ere i t  seem s t h a t  u n d e r  t h e  o ld  law  th e  m ere paym en t o f  a  m a r r ia g e  

c o n s id e r a t i o n  o r  ev e n  p a r t  o f  i t  m ig h t e n t i t l e  t h e  h u sb an d  t o  c la im  

p a t e r n i t y  r i g h t s  o v e r  c h i l d r e n  b o rn e  by  t h a t  woman. T h is  r u l e  m ust 

be  r e a d  i n  c o n ju n c t io n  w i th  a n o th e r  r u l e ,  w h ich  a s s e r t s  t h a t  Nyim ang 

a r e  a lw a y s  l o a t h  t o  ack n o w led g e  o r  a f f i l i a t e  i l l e g i t i m a t e  m ale  c h i l d r e n ,  

so m e tim es  known a s  s h e l  b a a r in g  ( " c h i l d r e n  o f  d i f f e r e n t  p e n i s " ) .

T h i s ,  h o w e v e r, l e a d s  u s  t o  a n o th e r  im p o r ta n t  a r e a  o f  how p a t e r n i t y  

i s  e s t a b l i s h e d .

Among th e  i n c i d e n t s  w h ich  s i g n i f y ,  t o  some e x t e n t ,  a s s e r t i o n  o f

p a t e r n i t y  c la im s ,  i s  t h e  p e rfo rm a n c e  o f  th e  nam ing  cerem ony known a s

douso  k i  ( a  t h in g  o f  th e  n e c k ) .  The cerem ony o f  douso  k i  may d i f f e r ,

i n  t im e - s p a n ,  from  one c l a n  t o  a n o t h e r .  R e f e r r in g  g e n e r a l l y  t o

th e  r a t i o n a l e  b e h in d  th e  p e rfo rm a n c e  o f  douso  k i , N a d e l s a y s :

H . . .  i n  . . .  b i r t h  o b s e r v a t io n s ,  we d i s c o v e r  a  d i f f e r e n t i a t i o n  
o f  cu stom  w hich  c a n  hav e  no m ean ing  beyond  d e m o n s t r a t in g  th e  
i n d i v i d u a l i t y  o f  c l a n s .  Thus c o u v a d e , a  c e r t a i n  b i r t h  
r i t e  c a l l e d  d u sso k e  ( s i c ) ,  m eant t o  s a f e g u a r d  t h e  h e a l t h  o f  
t h e  n e w -b o rn , an d  th e  nam ing ce rem ony , i d e n t i c a l  th ro u g h o u t  
t h e  t r i b e ,  v a ry  from  c l a n  t o  c l a n ,  o n ly  i n  o n e  p u r e ly  • f o r m a l ' 
f e a t u r e ,  t h e  t i m e - t a b l e . " ^

I t  i s  s u b m i t te d  t h a t  t h e  " b i r t h  o b s e r v a n c e s " p o in te d  o u t  by  N a d e l in  the  above

q u o t a t io n  a r e  c l o s e l y  r e l a t e d ,  i n  t h e  Nyimang c o n fcep t, t o  t h e  i d e a  o f

l e g i t im a c y  o f  c h i l d r e n .  T h u s , th e  nam ing o f  t h e  n e w -b o rn  c h i l d

r a i s e s ' a  s t r o n g  p re s u m p tio n  o f  p a t e r n i t y .  H ow ever, in f o r m a n ts  a r e

u n a b le  t o  s a y  w h e th e r  s u c h  a  p re s u m p tio n  i s  r e b u t t a b l e  b y  a d d u c in g

any o t h e r  e v id e n c e  t o  th e  c o n t r a r y .

I n  c e r t a i n  c l a n s  an  e x t r a  cerem ony  known a s  k o ro n g a d a  m u st b e  

p e rfo rm e d  two m onths a f t e r  t h e  b i r t h  o f  a  m ale  c h i l d .  A f e a s t  w i l l  

be  h e ld  w here a  ram i s  k i l l e d  an d  d r in k s  o f  a s h i  ( b e e r )  a r e  p r e s e n t e d

1. Nadel, The Nuba, op. cit., 38**.
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t o  th e  c l a n  m em bers. As a  r u l e ,  t h e  f a t h e r  o f  t h e  c h i l d  m ust be  

p r e s e n t  t o  b e  t h e  f i r s t  t o  t a s t e  th e  m eat an d  t h e  p a r e n t s  w i l l  be  

b l e s s e d  by  th o s e  p r e s e n t .  H ow ever, N ad e l s a y s  t h a t  a p a r t  from  th e  

g e n e r a l  f e r t i l i t y  s i g n i f i c a n c e  a t t a c h e d  t o  t h e  r i t e  o f  k o ro n g a d a :

"The s y m b o lic  m ean ing  o f  t h e  v a r io u s  f e a t u r e s  o f  t h i s
r i t e  i s  n o t  a lw a y s  o b v io u s " .^

P r e s e n t  f i e l d  r e s e a r c h  h a s  e s t a b l i s h e d  t h a t  t h e  s y m b o lic  m ean ing  o f  

t h e  k o ro n g a d a  cerem ony i s  t h e  a s s e r t i o n  o f  p a t e r n i t y  an d  th e  due 

i n c o r p o r a t i o n  o f  t h e  n e w ly -b o rn  c h i l d  i n t o  t h e  f a m i ly  m em bersh ip  o f  t h e  

f a t h e r .  I t  i s  i n t e r e s t i n g  t o  n o te  t h a t  t h e  g ro u p  o f  t h e  c l a n s  who 

u s u a l l y  p e rfo rm  th e  k o ro n g a d a  r i t e ,  a s  m e n tio n e d  b y  N a d e l h i m s e l f ,  v i z .  

M aryama, T o g i ,  Modu, K enya , F u y , Anamu wa, F a n d e , K uder a n d  K w o ln g a la , 

i s  t h e  same g ro u p  o f  c l a n s  who do n o t  a c c e p t  o r  i n c o r p o r a t e  

i l l e g i t i m a t e  m ale  c h i l d r e n  i n t o  t h e i r  f a m i l i e s .  A c c o rd in g  t o  Nyimang 

i d e a s ,  a  n e w ly -b o rn  m ale  c h i l d  o f  t h e s e  c l a n s  w ou ld  d ie  u n l e s s  t h e  

r i t e  o f  k o ro n g a d a  h a s  b e e n  p e r fo rm e d . C o n v e r s e ly ,  s h o u ld  a  k o ro n g a d a  

r i t e  be  p e rfo rm e d  f o r  a n  i l l e g i t i m a t e  m ale  c h i l d  b y  th e  m o th e r ’ s  

h u sb a n d , t h e n  s u c h  a  c h i l d  i s  b e l i e v e d  n o t  t o  l i v e  f o r  lo n g .

F u r th e rm o re ,  in fo r m a n ts  i n d i c a t e  t h a t  a  h u sb a n d  who s u s p e c t s  t h a t  a  

n e w ly -b o rn  c h i l d  may n o t  b e  h i s  own w i l l  p e rfo rm  t h e  k o ro n g a d a  r i t e  

h a s t i l y  b e f o r e  t h e  p r e s c r i b e d  p e r io d  o f  two m o n th s . T h is  i s  t o  e n s u re  

t h a t ,  s h o u ld  h i s  d o u b ts  p ro v e  t r u e ,  t h e n  th e  c h i l d  w i l l  d i e  a f t e r  t h e  

p e rfo rm a n c e  o f  t h e  r i t e .  T h is  i s  p re su m a b ly  a  c ru d e  way o f  p r o v in g  

th e  l e g i t im a c y  o f  a  c h i l d .  I n  a n y  c a s e  t h e  a b o v e  a rg u m en t e s t a b l i s h e s  

beyong  d o u b t t h a t  t h e  s y m b o lic  n a tu r e  o f  th e  k o ro n g a d a  r i t e  i s  t o  

d e te rm in e  b o th  p a t e r n i t y  an d  th e  l e g i t im a c y  o f  c h i l d r e n .

1 . The r e q u i r e m e n t  o f  th e  p r e s e n c e  o f  t h e  f a t h e r  i s  n o t  n e c e s s a r y  i n  
some c l a n s .

2 .  N a d e l, The N uba, o p . c i t . , 3 8 8 .
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H ow ever, th e  g e n e r a l  c u s to m a ry  r u l e  w hich  p r e s c r i b e s  t h a t

i l l e g i t i m a t e  c h i l d r e n  o f  a  m a r r ie d  woman b e lo n g  t o  h e r  h u sb a n d  i s

s t r i c t l y  fo l lo w e d  w here  a  p e rs o n  im p re g n a te s  h i s  b r o t h e r ’ s  w ife  o r  th e

w ife  o f  an y  c la n  o r  c o - c l a n  m em ber. I n  su c h  c a s e s ,  t h e  c h i l d  i s

r e g a r d e d  a s  t h e  l e g a l  c h i l d  o f  th e  m o th e r ’ s  h u sb a n d  and  th e  n a t u r a l

f a t h e r  c a n  n e v e r  c la im  p a t e r n i t y  r i g h t s .  T h is  r u l e  i s  a p p l i c a b l e

u n i v e r s a l l y  t o  a l l  Nyim ang c l a n s ,  i n c l u d in g  th o s e  who do n o t  n o rm a lly

i n c o r p o r a t e  i l l e g i t i m a t e  c h i l d r e n  i n t o  th e  m em bersh ip  o f  t h e i r  f a m i l i e s .

The r e a s o n  i s  n o t  d e r iv e d  from  th e  f a c t  o f  t h e  paym en t o f  m a r r ia g e

c o n s i d e r a t i o n ,  a s  some m ig h t t h i n k ,  b u t  from  th e  s p e c i a l  n a tu r e  o f

th e  k i n s h i p  r e l a t i o n  t h a t  e x i s t s  b e tw e e n  th e  n a t u r a l  f a t h e r  a n d  th e

woman’s  h u s b a n d . T h u s , a l th o u g h  im p re g n a t in g  a  b r o t h e r ’s  w if e  o r

th e  w ife  o f  a  c la n  member i s  c o n s id e r e d  a  h id e o u s  s i n  w h ich  may l e a d  t o

th e  b r e a k in g  o f  r e l a t i o n s h i p s ,  th e  Nyimang w ould  a rg u e  t h a t  s i n c e  th e

n a t u r a l  f a t h e r  an d  th e  w om an's h u sb a n d  a r e  o f  t h e  same s h e l  ( p e n i s ) ,

th e n  th e  b lo o d  t h a t  r u n s  i n  t h e  v e in s  o f  t h e  c h i l d  i s  t h e  sam e a s  th e

m o th e r 's  h u s b a n d . The c h i l d  can  t h e r e f o r e  e a s i l y  become a  l e g a l

member o f  t h e  w om an's h u s b a n d 's  f a m i ly .  T h is  n o t i o n  i s  i n  a c c o rd a n c e

w ith  t h e  p r a c t i c e  o f  l e v i r a t i c  m a r r ia g e s  t h a t  e x i s t s  among t h e  N yim ang.

d ) I l l e g i t i m a t e  C h i ld r e n  o f  D iv o rc e d  Women

As a  g e n e r a l  s t a t e m e n t ,  t h e  i l l e g i t i m a t e  c h i l d  o f  a  d iv o r c e d  woman

i s  t r e a t e d  a s  b e lo n g in g  t o  h e r  f a m ily  o f  b i r t h .  I n  su c h  a  c a s e ,  t h e

g e n e r a l  r u l e s  t h a t  g o v e rn  th e  p o s i t i o n  o f  i l l e g i t i m a t e  c h i l d r e n  o f

u n m a rr ie d  women, a s  m e n tio n e d  a b o v e , w ould  a p p ly .  I n  d i s c u s s i n g  th e

p o s i t i o n  o f  i l l e g i t i m a t e  c h i l d r e n  o f  d iv o rc e d  women, N ad e l s a y s  t h a t :

"B oys b o rn  o u t o f  w e d lo ck  b e lo n g  t o  th e  w om an 's f a t h e r ;
t h e  n a t u r a l  f a t h e r  c a n  c la im  t h e  c h i l d ,  w h e th e r  o r  n o t  h e
i n t e n d s  t o  m arry  t h e  d iv o rc e d  w i f e ,  on th e  paym ent o f  one  
cow. G i r l s  'g o  w i th  th e  b r i d e - p r i c e ' ,  i . e .  b e lo n g  t o
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t h e i r  l e g a l  f a t h e r ,  i f  he r e c e iv e d  th e  r e d u c e d  b r i d e - p r i c e ,  
from  w h ich  th e  d e d u c t io n  f o r  t h e  g i r l  o r  g i r l s  h a s  b e e n  
m ad e .11

I t  i s  s u b m i t te d  t h a t  th e  above  s ta t e m e n t  i s  m is le a d in g  an d  te n d s  

t o  c o n fu s e  th e  w hole i s s u e  o f  th e  law  a s  i t  r e l a t e s  to  th e  l e g i t im a c y  

o f  c h i l d r e n ,  t h e  paym ent o f  t h e  l e g i t i m a t i o n  f e e s  a n d  th e  p a t e r n a l  

r i g h t s  o v e r  i l l e g i t i m a t e  c h i l d r e n .  To a v o id  u n n e c e s s a ry  r e p e t i t i o n  

t h e  p o s i t i o n  o f  th e  m ale  c h i l d r e n  b o rn  o u t o f  w e d lo ck  h a s  a l r e a d y  b e e n  

d i s c u s s e d  i n  th e  above  p a g e s .  I n  t h e  above  q u o t a t i o n  i t  i s  n o t  c l e a r  

w hat i s  m eant i n  th e  c o n te x t  by th e  s ta te m e n t  " g i r l s  b e lo n g  t o  t h e i r  

l e g a l  f a t h e r " .  I t  i s  o b v io u s  t h a t  th e  s u b j e c t  u n d e r  d i s c u s s io n  i s  t h a t  

o f  g i r l s  b o rn e  by  d iv o r c e d  women, b u t  who, one may a s k ,  i s  t h e  l e g a l  

f a t h e r  i n  t h i s  c a s e ?  C e r t a i n ly  he i s  n o t  any  member o f  t h e  d iv o rc e d  

w om an's f a m i ly ,  n o r  c o u ld  he be  t h e  n a t u r a l  f a t h e r ,  an d  in d e e d  h e  c a n n o t 

be  th e  fo rm e r  h u sb a n d  o f  t h e  d iv o rc e d  woman. I f ,  h o w ev er, by  " l e g a l  

f a t h e r "  i s  m eant th e  fo rm e r  h u sb a n d  o f  th e  d iv o r c e d  woman, t h e n  one may 

s a y  t h a t  t h e  w hole  a rg u m e n t i s  u n t e n a b l e ,  a s  u n d e r  th e  Nyim ang c u s to m a ry  

law  a  fo rm e r  h u sb an d  o f  a  d iv o rc e d  woman h a s  no l e g a l  r i g h t s  o v e r  th e  

c h i l d r e n  o f  h i s  d iv o rc e d  w i f e .  T h is  i s  a  f i r m  r u l e  w h ich  d o e s  n o t  

a l lo w  o f  an y  m o d i f i c a t i o n .  The r u l e  a p p l i e s  f u l l y  ev en  i f  t h e  c la im  

by th e  h u sb a n d  o f  t h e  re p a y m en t o r  th e  r e f u n d  o f  t h e  m a r r ia g e  

c o n s id e r a t i o n  i s  s t i l l  p e n d in g .  I n  su c h  s i t u a t i o n s  no q u e s t i o n  o f  

s e t - o f f  w ou ld  a r i s e ,  a s  h a s  b e e n  s u g g e s te d  by N a d e l .  H ow ever, t h e  c a s e  

w ould  c e r t a i n l y  hav e  b e e n  d i f f e r e n t  i f  th e  fo rm e r  h u sb a n d  o f  t h e  

d iv o rc e d  woman was h im s e l f  t h e  f a t h e r  o f  th e  c h i l d r e n .  I t  i s  t r u e  

th e n  t h a t  no f u l l  r e f u n d  o f  m a r r ia g e  c o n s i d e r a t i o n  w ould  b e  m ade, a s  p a r t

1 . I b i d . ,  403
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o f  i t  m ust be  d e d u c te d  a c c o r d in g  t o  th e  num ber o f  c h i ld r e n *  H ere no 

q u e s t io n  o f  l e g i t im a c y  a r i s e s ,  a s  o b v io u s ly  t h e  h u sb a n d  i s  b o th  th e  

n a t u r a l  and  th e  l e g a l  f a t h e r  o f  th e  c h i l d r e n ,

e )  I l l e g i t i m a t e  C h i ld r e n  o f  Widows

1
As i n  m ost A f r ic a n  t r i b e s  who p r a c t i s e  l e v i r a t i c  m a r r ia g e s ,  

m a r r ia g e  among th e  Nyim ang d o e s  n o t  t e r m in a te  m e re ly  a t  th e  d e a th  o f  

th e  h u s b a n d . The o ld  c u s to m a ry  r u l e  (w h ich  i s  l e s s  o b s e rv e d  now) was 

t h a t  upon  th e  d e a th  o f  a  h u sb an d  a  woman m ust t a k e  a  l e v i r a t i c  h u sb a n d  

from  one o f  th e  f a m ily  m em bers o f  t h e  d e c e a s e d  h u s b a n d . She w i l l  

th e n  s t i l l  be  r e g a r d e d  a s  th e  d e c e a s e d  p e r s o n 's  w i f e ,  an d  any  c h i l d r e n  

b o rn e  by h e r  m ust i n  law  b e lo n g  t o  th e  d e c e a s e d  h u s b a n d . T h is  i s  so  

u n l e s s  th e  m a r r ia g e  h a s  b e e n  f o r m a l ly  d i s s o l v e d .

The s t r i n g e n c y  o f  t h i s  o ld  c u s to m a ry  r u l e  i s ,  now adays, b e in g  

c o n s t a n t ly  c h a l le n g e d  by widows who have  o b ta in e d  a  g r e a t  d e a l  o f  

freedom  o f  c h o ic e  t o  l e a d  t h e i r  own in d e p e n d e n t  l i v e s  s e p a r a t e  from  

t h e i r  h u s b a n d 's  f a m i ly .  T h u s , a l th o u g h  c u s to m a r i ly  a  widow m ust b e  

m a r r ie d  t o  one  o f  t h e  d e c e a s e d 's  f a m i ly  members ( p r e f e r a b l y  h i s  b r o t h e r ) ,  

sh e  i s  n o t  l e g a l l y  o b l ig e d  t o  do s o .  I f  sh e  r e f u s e s  t o  t a k e  a  

l e v i r a t i c  h u sb a n d , t h e n  a t  l e a s t  p a r t  o f  th e  m a r r ia g e  c o n s i d e r a t i o n  ( i n  

m odern t im e s )  w i l l  b e  r e f u n d e d  t o  th e  d e c e a s e d 's  f a m i ly  a n d  t h e  

m a r r ia g e  w i l l  be  c o n s id e r e d  a s  d i s s o l v e d .

S h o u ld  a  widow b e a r  c h i l d r e n  b e f o r e  th e  f o rm a l  d i s s o l u t i o n  o f  t h e  

m a r r ia g e ,  th e n  th e  f o l lo w in g  r u l e s  w ould  u s u a l l y  b e  a p p l i e d :

a )  I f  th e  n a t u r a l  f a t h e r  i s  o f  t h e  same c l a n  a s  t h e  d e c e a s e d

1 . C f .  A . P h i l l i p s  a n d  H .F . M o r r is ,  M a rr ia g e  Laws i n  A f r i c a , L ondon , 
19719 52  and  p a s s im .

2 .  I n  t h e  o ld  d ay s  a l l  m a r r ia g e  c o n s id e r a t i o n s  w ou ld  be  r e f u n d e d  
a f t e r  th e  n e c e s s a r y  d e d u c t io n s  f o r  th e  c h i l d r e n  w ere m ade.
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p e r s o n ,  th e n  s u c h  a  c h i l d  m ust be  c o n s id e r e d  a s  t h e  l a w f u l

c h i l d  o f  th e  d e c e a s e d  h u s b a n d .

b )  On th e  o t h e r  h a n d , i f  t h e  n a t u r a l  f a t h e r  i s  o f  a  d i f f e r e n t

c l a n ,  th e n  i t  d ep e n d s  on w h e th e r  th e  d e c e a s e d  h u s b a n d 's

c l a n  a r e  i n  t h e  h a b i t  o f  i n c o r p o r a t in g  i l l e g i t i m a t e

c h i l d r e n  i n t o  t h e i r  f a m ily  m em b ersh ip . I n  any c a s e ,  th e

h u s b a n d 's  f a m ily  have  th e  o p t io n  e i t h e r  t o  d iv o rc e  t h e  woman

an d  c la im  r e c o v e r y  o f  th e  m a r r ia g e  c o n s i d e r a t i o n  o r  t o  k e e p

th e  woman, c la im in g  g u a r d ia n s h ip  r i g h t s  o v e r  th e  c h i l d .

N ad e l i s  n o t  f a r  from  r i g h t  when he s t a t e s  t h a t  c h i l d r e n

b o rn  a s  a  r e s u l t  o f  i l l i c i t  c o h a b i t a t i o n  by  widows b e lo n g
1

" t o  th e  l e g a l  h u s b a n d 's  f a m i ly " ,

f ) C h o ice  o f  a  C h i ld  o f  h i s  F a th e r

I l l e g i t i m a t e  c h i l d r e n  i n  Nyimang s o c i e t y  a r e  a lw a y s  s u b j e c t  t o  

s o c i a l  o s t r a c i s m .  I t  i s  t h u s  commonly known, among t h e  N yim ang, 

t h a t  s o o n e r  o r  l a t e r  t h e  i l l e g i t i m a t e  g row n-up  c h i l d  w i l l  " r u n "  o f f  t o  

h i s  n a t u r a l  f a t h e r  when he  ( t h e  c h i l d )  d i s c o v e r s  t h e  t r u t h .  T hus a n  

a d u l t  c h i l d ,  o r  ev e n  a  f u l l y  g row n-up  p e r s o n  ( i n c l u d i n g  m a r r ie d  p e r s o n s ) ,  

may ch o o se  t o  r e p u d i a t e  h i s / h e r  fo rm e r  f a t h e r  a n d  t h u s  p h y s i c a l l y  move 

away t o  s e t t l e  w ith  h i s  n e w ly -d is c o v e r e d  f a t h e r ' s  f a m i ly .  The 

r e a s o n s  f o r  change  may b e  due t o  s u c h  f a c t o r s  a s  when t h e  tu d u  

( i l l e g i t i m a t e  p e rs o n )  d i s c o v e r s  t h e  i d e n t i t y  o f  h i s  n a t u r a l  f a t h e r ,  o r  

t h a t  t h e  f a m ily  g ro u p  w i th  whom he r e s i d e s  d o e s  n o t  t r e a t  him  a s  a n  

e q u a l  m em ber. T h is  may h ap p e n  e s p e c i a l l y  when t h e  o t h e r  l e g i t i m a t e  

b r o th e r s  f i n d  i n  th e  tu d u  a  s t r o n g  r i v a l  i n  p r o p e r t y  q u e s t i o n s .  I n

1. Nadel, The Nuba, op. cit., 4-04.
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c e r t a i n  c a s e s ,  su c h  a  p e r s o n  may be  i n s t i g a t e d  by  th e  f a m i ly  members 

o f  t h e  n a t u r a l  f a t h e r  who, f o r  one r e a s o n  o r  a n o th e r ,  w ould  l i k e  to  

have  t h e i r  c h i l d  b a c k .

N o rm a lly , th e  new f a t h e r  w ould  n o t  r e j e c t  p a t e r n i t y .  T h u s , 

s h o u ld  a n  i l l e g i t i m a t e  c h i l d  ru n  o f f  t o  h i s  n a t u r a l  f a t h e r ,  t h e  f a t h e r  

who a c k n o w led g e s  p a t e r n i t y  m ust p e rfo rm  a  r i t e  known a s  w urau i l i g  

( t o  make t o  e n t e r  th e  com pound). T h is  ce rem ony , w h ich  i n d i c a t e s  th e  

acknow ledgem en t o f  p a t e r n i t y  a n d  t h e  w elcom ing o f  t h e  new com er, a l s o  

s i g n i f i e s  t h e  i n c o r p o r a t i o n  o f  th e  c h i l d  i n t o  th e  f a m i ly  m em b e rsh ip .

I n  su c h  c a s e s  th e  n a t u r a l  f a t h e r  may be  r e q u i r e d  t o  pay a  to k e n  by  way 

o f  c o m p e n sa tio n  o r  e x p e n s e s  t o  th e  p e o p le  who h av e  b ro u g h t  u p  th e  c h i l d .  

H ow ever, in fo r m a n ts  a r e  n o t  unan im ous a s  t o  t h e  n a tu r e  and  t h e  am ount 

o f  su c h  p a y m e n t. I n  one i n c i d e n t  a t  S a l a r a  s u b - t r i b e  a  c e r t a i n

S h e ik h  A lo u f  im p re g n a te d  a  woman from  T u n d ia  s u b - t r i b e  when h e  was i n  

h i s  e a r l y  y o u th .  One d a y , a f t e r  many y e a r s ,  a  m a r r ie d  woman a p p e a re d

c a r r y in g  a  c h i l d  and  i d e n t i f i e d  h e r s e l f  t o  A lo u f  a s  h i s  d a u g h te r  from  

T u n d ia . The o ld  man rem em bered  t h e  i n c i d e n t  a n d  h a p p i ly  a c k n o w led g ed  

p a t e r n i t y .  To make th e  acknow ledgem en t p u b l i c ,  h e  p e rfo rm e d  th e  

cerem ony o f  w urau  i l i g .  To a s s e r t  h i s  p a t e r n i t y  r i g h t s  e v e n  f u r t h e r ,  

he  c a l l e d  upon  t h e  w om an 's h u sb a n d  t o  p ro v id e  him  (A lo u f )  w i th  m a r r ia g e  

g o a ts  t o  s l a u g h t e r .  The h u sb a n d  r e a d i l y  a g re e d  t o  do s o ,  a l th o u g h  he 

h ad  a l r e a d y  p e rfo rm e d  t h e  same c e re m o n ie s  i n  t h e  home o f  t h e  fo rm e r  

r e p u te d  f a t h e r  o f  h i s  w i f e .

A p e r s o n  who w a n ts  t o  change  h i s  f a t h e r  m ust move p h y s i c a l l y  from  

one f a m ily  g ro u p  an d  j o i n  th e  f a m ily  o f  th e  new f a t h e r .  T h is  i s  s o ,  

e s p e c i a l l y  i f  t h e  new f a t h e r ,  who i s  a l s o  t h e  n a t u r a l  f a t h e r ,  b e lo n g s  

t o  a  d i f f e r e n t  s u b - t r i b e  from  t h a t  o f  th e  r e p u te d  f a t h e r  o f  t h e  c h i l d .
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The new f a t h e r ,  a s  h a s  b e e n  p o in te d  o u t ,  m ust ack n o w led g e  p a t e r n i t y  by 

p u b l i c l y  a c c e p t in g  th e  new c h i l d  an d  p e rfo rm in g  th e  cerem ony o f  w urau 

i l i g .  A fo w l o r  a  g o a t  w i l l  be  s l a u g h t e r e d ,  c o u p le d  w ith  th e  p o u r in g  

o f  l i b a t i o n s .  I n  a d d i t i o n  p r a y e r s  a r e  u t t e r e d  to  th e  a n c e s t o r s  so

a s  t o  b r in g  p r o s p e r i t y  an d  good lu c k  t o  th e  c h i l d  a s  a  new member o f  

th e  f a m i ly .

A q u e s t i o n  m ig h t a r i s e  a s  t o  w h e th e r  a  r e p u te d  f a t h e r  who h a s  b e e n  

r e j e c t e d  by  a  c h i l d  w ould  have  a  r e m e d ia l  c la im  a g a i n s t  t h e  n e w ly -c h o s e n  

f a t h e r .  A lth o u g h  in f o r m a n ts  a r e  u n a b le  t o  s t a t e  t h e  law  p r e c i s e l y ,  

i t  seem s t h a t  a  r e j e c t e d  f a t h e r  c a n  e i t h e r  g e t  a  d e c l a r a t i o n  from  th e  

c o u r t  t o  a s s e r t  h i s  p a t e r n a l  r i g h t s ,  o r  t h a t  he  c a n  s e e k  rem edy from  

th e  c h i l d  h i m s e l f .  A s t r i k i n g  c a s e  ( th o u g h  m ost c o m p l ic a te d )  h a s  b e e n  

r e c o r d e d  by  th e  p r e s e n t  w r i t e r  w h i le  u n d e r ta k in g  f i e l d  r e s e a r c h  i n  

S a l a r a  P e o p l e 's  C o u r t .  T h e re  th e  l e g a l  f a t h e r ,  who h a d  b e e n  r e j e c t e d  

by h i s  c h i l d ,  s u e d  h i s  e x -w if e  a n d  h e r  h u sb an d  i n  t h e  S a l a r a  P e o p l e 's  

C o u rt a c c u s in g  them  o f  i n s t i g a t i n g  t h e  c h i l d  t o  r e j e c t  h im . The f a c t s  

a r e  a s  f o l lo w s :  P l a i n t i f f  A was f o rm e r ly  b e t r o t h e d  to  t h e  f i r s t

d e fe n d a n t  T . One o f  t h e  c l a n  members o f  A im p re g n a te d  T who gav e

b i r t h  t o  a  m ale  c h i l d ,  B . A m a r r ie d  T , b u t  l a t e r  d iv o rc e d  h e r  a f t e r  

t h e  b i r t h  o f  t h e  c h i l d .  A c c o rd in g  t o  Nyimang cu s to m  th e  c h i l d  was 

d e c la r e d  a  l a w f u l  so n  o f  A. The n a t u r a l  f a t h e r  b e in g  a  member o f  a  

c o - c l a n  c o u ld  n o t  c la im  a n y  r i g h t s  o v e r  su c h  a  c h i l d ,  a n d  was made t o  

f o r f e i t  any  f u t u r e  p a t e r n a l  r i g h t s  a t  an  e a r l y  s t a g e .  A d iv o r c e d  T , 

who m a r r ie d  E , th e  s e c o n d  d e f e n d a n t ,  who b e lo n g e d  t o  S h i r o  w a. T to o k  

h e r  s m a l l  c h i l d  t o  h e r  new h u s b a n d 's  hom e. E , t h e  s e c o n d  h u s b a n d , who 

h im s e l f  b e lo n g e d  to  a  g ro u p  o f  p e o p le  ( S h ir o  wa) who do n o t  l e g i t i m i z e  

o r  i n c o r p o r a t e  i l l e g i t i m a t e  c h i l d r e n  i n t o  t h e i r  f a m i l i e s ,  d id  n o t  p ay
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any  l e g i t i m a t i o n  f e e  f o r  t h e  c h i l d ,  an d  h en ce  n e v e r  c la im e d  an y  

p a t e r n a l  r i g h t s  o v e r  t h e  c h i l d .  He o n ly  a c c e p te d  t o  b r in g  u p  th e  

c h i l d  o f  h i s  w ife  by way o f  c h a r i t y .  When A a s k e d  to  h av e  h i s  c h i l d  

b a c k , t h e  l a t t e r ,  who i s  h im s e l f  a  g row n-up  y o u th ,  r e f u s e d  t o  

ack n o w led g e  him  a s  f a t h e r ,  an d  th u s  w ould  n o t  go w i th  h im . P l a i n t i f f  

A h e ld  h i s  e x -w ife  an d  h e r  h u sb a n d  r e s p o n s i b l e  by a c t i n g  b e h in d  th e  

s c e n e s  t o  i n s t i g a t e  t h e  c h i l d  t o  deny  h im , a n d  t h e r e f o r e  s u e d  them  t o  

e n f o r c e  h i s  c la im  o v e r  t h e  c h i l d .

I t  s h o u ld  be n o te d  t h a t  t h e  d i s p u t e  i s  n o t  b e tw e e n  th e  l e g a l  

f a t h e r  a s  a g a i n s t  th e  n a t u r a l  f a t h e r  o f  t h e  c h i l d ,  b u t  b e tw e e n  th e  

l e g a l  f a t h e r  an d  a  t h i r d  p a r t y  who h a s  b e e n  c h o se n  by  th e  c h i l d  a s  a  

f a t h e r .  H ow ever, i n  a n s w e r in g  th e  c la im  b o th  d e f e n d a n ts  d e n ie d  th e  

a l l e g a t i o n  o f  i n f l u e n c i n g  th e  c h i l d  t o  deny h i s  f a t h e r .  T , t h e  

c h i l d * s  m o th e r , s t a t e d  u n e q u iv o c a l ly  t h a t  s h e  h a d  a lw a y s  r e g a r d e d  th e  

c h i l d  a s  A*s s o n .  When th e  boy  h im s e l f  was a s k e d  t o  t e s t i f y  he  

d e n ie d  b e in g  in f lu e n c e d  b y  anyone  e l s e ,  b u t  s t i l l  m a in ta in e d  h i s  

p o s i t i o n  i n  c a t e g o r i c a l l y  r e f u s i n g  t o  r e c o g n iz e  A a s  h i s  f a t h e r .  When

a s k e d  by  th e  C o u rt t o  m e n tio n  h i s  f a t h e r ,  t h e  boy  r e p l i e d  t h a t  t h e  

man who h a d  b ro u g h t him  u p  (E ) was t h e  o n ly  man h e  a c k n o w led g ed  a s  

f a t h e r .  The r e a s o n s ,  e l s  i n d i c a t e d  by th e  b o y , w ere  t h a t  t h e  l e g a l  

f a t h e r  n e v e r  once  r e g a r d e d  him  a s  h i s  so n  an d  h a d  n e v e r  a c t u a l l y  r e a r e d  

him  o r  g iv e n  him any  c l o t h i n g ;  i f  A h a d  r e a i l ly  th o u g h t  o f  h im  a s  h i s  

c h i l d ,  t h e n  he (A) s h o u ld  hav e  b e e n  c a l l e d  a f t e r  h i s  ( t h e  c h i l d ’ s )  name 

when A p e rfo rm e d  th e  a g e - g r a d e  cerem ony  know a s  E tshiu l i d a  ( r i t e  o f  

d r in k in g  b e e r ) .

H ere i t  m ust be  p o i n t e d  o u t  t h a t ,  among t h e  N yim ang, a  p e r s o n  who 

p e rfo rm s  t h e  a g e -g ra d e  r i t e  w i l l  no lo n g e r  be  c a l l e d  by h i s  p r e v io u s
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nam e. He w i l l  be  c a l l e d  a f t e r  t h e  name o f  h i s  f i r s t - b o r n  c h i l d  (m ale  

o r  f e m a le ) ,  e . g .  n in g e  ma ( f a t h e r  o f  s o - a n d - s o ) .  In  t h i s  c a s e ,  A, 

when h e  p e rfo rm e d  th e  r i t e ,  s i g n i f i c a n t l y  f a i l e d  t o  ta k e  th e  name o f  

h i s  f i r s t - b o r n  c h i l d  ( h e r e  t h e  c h i l d  s u b j e c t  o f  d i s p u t e ) .  I t  i s  f o r  

t h e s e  r e a s o n s  t h a t  t h e  c h i l d  f e r v e n t l y  d e n ie d  h i s  l e g a l  f a t h e r .  The 

n o v e l ty  o f  t h e  p r e s e n t  c a s e  l i e s  i n  th e  f a c t  t h a t  th e  c h i l d  i s  n o t  

r e j e c t i n g  h i s  l e g a l  f a t h e r  i n  f a v o u r  o f  a  n a t u r a l  f a t h e r ,  a s  i s  u s u a l l y  

t h e  c a s e ,  b u t  i n  f a v o u r  o f  a  t h i r d  p a r t y  who h im s e l f  i s  n o t  i n t e r e s t e d  

i n  t h e  c h i l d  an d  i n  no way c o u ld  c o n f e r  p a t e r n i t y  t o  i l l e g i t i m a t e  

c h i l d r e n  a s  i s  t h e  c u s to m .

B e w ild e re d  by t h i s  s t r a n g e  s i t u a t i o n ,  t h e  l o c a l  c o u r t  d id  n o t  

d i s c u s s  t h e  n i c e t i e s  o f  t h e  law  a s  t o  w h e th e r  t h e  c h i l d  h a s  a  r i g h t  t o  

r e j e c t  h i s  l e g a l  f a t h e r  a n d  c h o o se  a  p e r s o n  o t h e r  t h a n  n a t u r a l  f a t h e r  

a s  h i s  f a t h e r .  As p a r t  o f  t h e  m a r r ia g e  c o n s i d e r a t i o n  was d e d u c te d  

when A d iv o r c e d  T s o  t h a t  A m ig h t t a k e  th e  boy  i n s t e a d ,  i t  w as t h u s  n o t  

made c l e a r  a s  t o  who s h o u ld  re p a y  t h e  r e m a in in g  p r o p e r ty  t o  A i f  t h e  

boy c o n t in u e d  t o  deny A. T h a t i s  b e c a u s e  a l l  T *s f a m ily  o f  b i r t h ,  

who h ad  r e c e iv e d  th e  m a r r ia g e  c o n s i d e r a t i o n ,  w ere  now d e a d . H ow ever, 

t h e  p ro b le m  i s  f u r t h e r  c o m p l ic a te d  by th e  f a c t  t h a t  ev en  i f  t h e  c h i l d  

h ad  b e e n  a l lo w e d  t o  c h o o se  a  new f a t h e r  o f  h i s  own th e  c h o ic e  w ou ld  n o t  

hav e  b e e n  u p h e ld  i n  t h i s  c a s e  a s  t h e  p r e s e n t  f a t h e r  c o u ld  n o t  a c c e p t  

o r  i n c o r p o r a t e  t h e  c h i l d  i n t o  h i s  f a m i ly  m em b e rsh ip . As t h e  w hole  

i s s u e  o f  a  c h i l d  c h o o s in g  a  f a t h e r  o t h e r  th a n  h i s  n a t u r a l  o r  l e g a l  f a t h e r  

i s  i n  i t s e l f  an  in n o v a t io n ,  th e  c o u r t  was u n a b le  t o  r e a c h  a n y  d e c i s i o n  

on  any  p o i n t  o f  law , a n d  t h u s  r e f e r r e d  th e  c a s e  t o  th e  e l d e r s  t o  t r y  a n d  

r e c o n c i l e  t h e  c h i l d  a n d  h i s  l e g a l  f a t h e r .

A c c o rd in g  t o  c u s to m , s h o u ld  t h e  in te n d e d  f a t h e r  o r  h i s  f a m i ly
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r e j e c t  t h e  c h i l d ,  he  w i l l  become v i r t u a l l y  f a t h e r l e s s .  Such a  

r e j e c t i o n  i s  n o t  r a r e  i n  Nyimang s o c i e t y .  The f o l lo w in g  K u rm it i  

c a s e  i s  i l l u s t r a t i v e .  T h e re  a  c e r t a i n  W u je in , a  member o f  t h e  K e lan g  

c l a n ,  d ie d  a n d  l e f t  a  widow c a l l e d  S a d iy a .  K abdan , who was t h e  

d e c e a s e d 's  b r o t h e r ,  m a r r ie d  S on a  l e v i r a t i c  b a s i s  on b e h a l f  o f  h i s  

d e c e a s e d  b r o t h e r .  W hile  S was s t i l l  l e g a l l y  m a r r ie d ,  sh e  e n t e r e d  

i n t o  a n  i l l i c i t  s e x u a l  r e l a t i o n  w i th  a n o th e r  man from  K ush i c l a n  and  

gave  b i r t h  t o  Hamad. U nder Nyimang c u s to m a ry  law  H, a l th o u g h  

i l l e g i t i m a t e ,  was r e g a r d e d  a s  t h e  l e g a l  so n  o f  t h e  d e c e a s e d  W u je in  and  

th u s  b o re  h i s  nam e. Long a f t e r  H h ad  grown up  a n d  m a r r ie d  he  

d i s c o v e r e d  t h a t  n e i t h e r  W n o r  K was h i s  t r u e  f a t h e r .  When 

d i f f e r e n c e  a r o s e  b e tw e en  H an d  h i s  l e g a l  f a t h e r ' s  b r o t h e r  K, t h e  fo rm e r  

r e f u s e d  t o  r e c o g n iz e  h i s  r e p u te d  f a t h e r  any  lo n g e r  an d  d e c id e d  t o  "move11 

t o  th e  f a m i ly  o f  h i s  n a t u r a l  f a t h e r .  U n f o r tu n a t e ly ,  t h e  n a t u r a l  

f a t h e r  h im s e l f  was d e a d  a n d  th u s  t h e r e  was no one t o  c o n firm  p a t e r n i t y .  

The f a m i ly  m em bers o f  t h e  d e c e a s e d  n a t u r a l  f a t h e r  w ere  r e l u c t a n t  to  

ack n o w led g e  th e  newcom er H, an d  th u s  c o u ld  n o t  a b s o rb  him  i n t o  t h e i r  

f a m ily  m em b e rsh ip . I n  v iew  o f  t h i s  awkw ard s i t u a t i o n  H, who h a d  

a l r e a d y  ch a n g ed  th e  name o f  h i s  p r e v io u s  f a m ily  th ro u g h  c o u r t  

p r o c e e d in g s ,  was u n a b le  t o  j o i n  e i t h e r  o f  th e  tw o f a m i ly  g ro u p s  an d  

h en ce  becam e f a t h e r l e s s .  f u r th e r m o r e , th e  r e j e c t e d  f a m ily  g ro u p

dem anded t h a t  H re p a y  them  a l l  t h e  e x p e n s e s  o f  b r in g i n g  him  u p  a n d  a l s o  

th e  p r o p e r ty  p a id  a s  m a r r ia g e  c o n s i d e r a t i o n  f o r  H 's  w i f e .  I t  i s  

s u b m it te d  t h a t  s h o u ld  a n  i l l e g i t i m a t e  p e r s o n  ch an g e  h i s  f a m i ly  member

s h i p ,  t h e n  he w i l l  l o s e  a l l  p r o p e r t y  r i g h t s  p r e v i o u s ly  a c q u i r e d  w i th in  

th e  r e j e c t e d  f a m i ly .  Such  a  p e r s o n  w i l l  be  e n t i t l e d  o n ly  t o  h i s  

p e r s o n a l  e f f e c t s .  As a  r u l e  th e  r e j e c t e d  f a t h e r  o r  t h e  f a m i ly  g ro u p .
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a s  t h e  c a s e  may b e ,  w i l l  a s k  t o  b e  c o m p e n sa te d  e i t h e r  by  th e  new f a t h e r  

o r  by  t h e  i l l e g i t i m a t e  p e r s o n .  T h is  i s  so  e s p e c i a l l y ,  a s  i n  t h e  

above  c i t e d  c a s e  o f  Hamad, w here t h e  r e p u te d  f a t h e r  h a s  b ro u g h t  up  

th e  c h i l d  o r  h a s  p a id  an y  m a r r ia g e  c o n s i d e r a t i o n .

3 .  OTHER MEMBERS OF THE NYIMANG FAMILY

The b a s i c  a s s u m p tio n  i n  th e  Nyimang p a t r i l i n e a l  s o c i e t y  i s  t h a t  

f a m i ly  m em bersh ip  i s  n e c e s s a r i l y  c r e a t e d  by b i r t h ,  a n d  i s  c o n f e r r e d  

e x c lu s i v e l y  by  b lo o d  d e s c e n t  th ro u g h  a  m ale  l i n e .  B ut t h i s  a s s u m p tio n  

i s  n o t  w h o lly  t r u e ;  a  p e r s o n  may a l s o  become a  member o f  h i s / h e r  

m a te rn a l  f a m ily  i f  h i s / h e r  p a t e r n i t y  i s  o th e r w is e  d e n ie d .  S i m i l a r l y ,

f a m ily  m em bersh ip  i s  n o t  w h o lly  a g n a t i c  a s  may b e  a ssu m e d , s i n c e  i t

a l s o  i n c l u d e s  w iv e s .  I n  a d d i t i o n ,  t h e r e  a r e  o t h e r  i n s t a n c e s  w here a  

p e r s o n  who h a s  no b lo o d  o r  a f f i n a l  c o n n e x io n s  may a c q u i r e  m em bersh ip  

o f  a  Nyimang f a m i ly .  Such p e r s o n s  in c lu d e  s l a v e s ,  b lo o d  b r o t h e r  an d  

a d o p te d  p e r s o n .

i )  S la v e s  (K oydo, Kamdo and  S h i r a d o )

I n  t h e  o ld  d ay s  when s l a v e r y  w as f i r m ly  i n s t i t u t i o n a l i z e d  among 

t h e  N yim ang, p e r s o n s  o f  s l a v e  d e s c e n t  w ere known a s  koydo k e r i n g  o r  

k am od ing .  A lth o u g h  s u c h  p e r s o n s  d id  n o t  form  an y  s e p a r a t e  c l a s s  a s

s u c h , th e y  w ere  r e g a r d e d  a s  i n f e r i o r  t o  t h e  o t h e r  m em bers o f  t h e

s o c i e t y .  I n  t h e  p a s t  t h e  koydo w as one who h a d  b e e n  c a p tu r e d  i n  

w a r f a r e ,  b o u g h t from  o t h e r  t r i b e s  a s  kam odo, o r  h a d  b e e n  fo u n d  

w a n d e rin g  i n  t h e  w i ld e r n e s s  a s  s h i r a d o .  E ach  o f  t h e s e  t h r e e  c a t e g o r i e s  

o f  p e r s o n s  h a d  t h e i r  own p e c u l i a r  s o c i a l  a s  w e l l  a s  l e g a l  p o s i t i o n  i n  

r e l a t i o n  t o  m em bersh ip  o f  t h e i r  m a s t e r 's  f a m i ly .
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a) T o ro -k o y d o

As a  g e n e r a l  c u s to m a ry  r u l e ,  s l a v e s  c a p tu r e d  i n  w a r fa r e  w ere

n e v e r  a b s o rb e d  i n t o  t h e i r  m a s t e r s '  f a m i l i e s .  They w ere k e p t

i n  a  t o r a  ( f o r k e d  wood t i e d  t o  t h e i r  n e c k s )  u n t i l  a  ransom  was

p a id  by  th e  f a m i ly  o f  t h e  c a p t i v e .  N ad e l i s  t h e r e f o r e  r i g h t

when he  s a y s  t h a t :

" S l a v e - r a i d i n g  and  s la v e - o w n e r s h ip  w ere  on a  l a r g e  
s c a l e  i n  t h e  Nyima h i l l s  • • • •  The v e ry  e f f i c i e n c y  an d  
r u t h l e s s n e s s  o f  t h e  Nyima s l a v e  r a i d s  f o rb a d e  t h a t  th e  
c a p t i v e s  made on s u c h  r a i d s  s h o u ld  e v e r  be  a d o p te d  i n t o  
t h e  c a p t o r 's  f a m i ly ." ^

T h u s , w ar c a p t i v e s  ( to r o - k o y d o ) w ere n e v e r  r e g a r d e d  a s  p a r t  o f

o n e 's  f a m i ly .  They w ere  k e p t  t o  be ran so m ed  a t  s e v e n  o r  e ig h t

h e a d  o f  c a t t l e  f o r  a  m ale  6 l a v e ,  an d  f o u r  h e a d  o f  c a t t l e  i f  a

f e m a le .

I t  i s  im p o r ta n t ,  h o w e v e r, t o  n o te  t h a t  r e l a t i o n s h i p s  b e tw e e n  t h e  

e m a n c ip a te d  s l a v e s  and  t h e i r  f a m i l i e s  w ou ld  b e  s t r e n g th e n e d  w ith  

th e  f a m i ly  o f  t h e  c a p t o r  a f t e r  t h e  s l a v e  h a d  b e e n  ra n so m e d .

T h ese  e x - s l a v e s  becam e s p e c i a l  members o f  t h e i r  fo rm e r  c a p t o r s '  

f a m i l i e s  a n d  w ere  known a s  " s o n s "  o r  " d a u g h te r s "  o f  t h e i r  

e x - m a s te r s .  The two f a m i l i e s  becam e t u s u l  ( l i t e r a l l y  o c h r e ) ,  

w h ich  s i g n i f i e d  a  r i t u a l  r e l a t i o n s h i p  w h ich  fo rm s a  s o r t  o f  

" b lo o d  b r o th e r h o o d " .  Such p e r s o n s  w ould  b e  h ig h ly  r e s p e c te d  

a n d  w ou ld  n e v e r  b e  c a p tu r e d  a g a i n .  I f  t h e y  w ere c a p tu r e d  a g a in  

by m is ta k e ,  no ran so m  was dem anded an d  th e y  w ould  b e  r e l e a s e d  a t  

once  o r  e l s e  a l l  t h e  c a p t o r 's  f a m ily  w ould  s u f f e r  d e a th  f o r  

v i o l a t i n g  th e  t u s u l  r e l a t i o n s h i p .  S h o u ld  s u c h  p e r s o n s  v i s i t

1 * I b i d » « 3 9 3 .
2 .  T h is  te rm in o lo g y  r e f e r s  t o  th e  r i t e  o f  w i le  k i r e  ( l i t e r a l l y ,  b lo o d  

c u t t i n g )  w h ich  s i g n i f i e s  t h e  e n d in g  o f  a  b lo o d  fe u d  b e tw e en  th e  
p a r t i e s  c o n c e rn e d .



t h e i r  e x - m a s t e r 's  hom e, th e y  w ou ld  be  t r e a t e d  c o r d i a l l y  an d  w ere 

e n t i t l e d  t o  e n jo y  c e r t a i n  p r o p e r ty  p r i v i l e g e s .  F o r  e x a m p le , 

a n  e x - s l a v e  c a n n o t b e  d e n ie d  any  ty p e  o f  p r o p e r t y  to u c h e d  by him 

o r  h e r  i n  th e  home o f  th e  e x - m a s te r  l e s t  t h e  l a t t e r  a n d  h i s  

f a m i ly  s u f f e r  g r a v e  m i s f o r t u n e s .

Kamdo ( p u rc h a s e d  s l a v e s )

The w ord kam do, th o u g h  so m e tim es  u s e d  a s  a  synonym  f o r  t h e  word

koydo ( s l a v e ) ,  s h o u ld  be  d i s t i n g u i s h e d  from  i t ;  i t  r e f e r s

s p e c i f i c a l l y  t o  a  c e r t a i n  c l a s s  o f  s l a v e s  who w ere b o u g h t t o  w ork
1

f o r  t h e i r  m a s t e r s .  T h is  k in d  o f  s l a v e ,  a s  i n d i c a t e d  b y  N a d e l,

was r e a d i l y  a d o p te d  i n t o  t h e  m a s t e r 's  f a m i ly  w ith  t h e  s t a t u s  o f

s o n ,  d a u g h te r  o r  w i f e .  T h ese  s l a v e s ,  t o g e t h e r  w i th  t h e i r

d e s c e n d a n ts ,  w ere  r e g a r d e d  f o r  a l l  l e g a l  p u r p o s e s  a s  f a m i ly  members

o f  t h e i r  m a s te r ,  w i th  th e  same c o l l a t e r a l  p r o p e r t y  r i g h t s  a s  t h e

o t h e r  f r e e - b o r n  f a m i ly  m em bers.

) S h i r a d o / i  ( f o u n d l in g s )

A s h i r a d o  i s  a  l o s t  p e r s o n  who h a s  b e e n  fo u n d  an d  t a k e n  i n t o

s l a v e r y .  A c c o rd in g  t o  N a d e l ,  t h i s  c a te g o r y  o f  s l a v e s  c o m p rise d

w a n d e rin g  p e r s o n s  "who h ad  l e f t  t h e i r  c o u n tr y  an d  t r i b e  -  b e c a u s e

2
o f  q u a r r e l s ,  o r  b lo o d  f e u d ,  o r  f a m in e " .  When th e y  w ere  fo u n d , 

t h e  u s e  o f  f o r c e  w as n o t  n e c e s s a r y ,  a s  t h e  s h i r a d o / i  h i m s e l f  w ou ld  

b e  w i l l i n g  t o  j o i n  h i s  f i n d e r  an d  becom e h i s  s e r v a n t  s o  a s  t o  be  

p r o t e c t e d  by  h im . S uch  p e r s o n s  w ere r e a d i l y  a d o p te d  a n d  

f i n a l l y  i n c o r p o r a t e d  i n t o  f a m i l i e s  a s  c h i l d r e n  o r  w iv e s .

F i n a l l y ,  i t  s h o u ld  b e  p o in te d  o u t  t h a t  d e s c e n d a n ts  o f  e x - s l a v e s ,
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w h e th e r  b o u g h t o r  fo u n d  a s  s h i r a d o , may a l s o  h o ld  h e r e d i t a r y

o f f i c e s  an d  some o f  them  have  a c t u a l l y  becom e q u i t e  fam ous a s

1t r i b a l  f u n c t i o n a r i e s .  They u s e d  to  s u c c e e d  to  p r o p e r ty  l i k e

an y  o t h e r  f r e e - b o r n  f a m ily  m em bers.

i i )  B lo o d  B ro th e rh o o d

A c c o rd in g  to  N a d e l ,  b l o o d - b r o th e r s h ip  among t h e  Nyimang i s  t h a t

i n s t i t u t i o n  w h ich :

"  . . .  r e v o lv e s  ro u n d  t h a t  r e l a t i o n s h i p  b e tw e e n  a  b r id e g ro o m  
a n d  h i s  'b e s t  m an1 w h ich  comes i n t o  p la y  a t  t h e  p r e 
consum m ation  r i t e  . . .  t h e  'b l o o d b r o t h e r '  a s  w e l l  a s  t h e  
w ho le  i n s t i t u t i o n  a r e  known a s  k o r d i  ( o r  k o r d i k ) .* 1̂

From t h e  p r e s e n t  w r i t e r ' s  p e r s o n a l  e x p e r ie n c e  a s  a  member o f  t h e  Nyimang

t r i b e ,  s u p p o r te d  by  e x t e n s i v e  f i e l d  i n v e s t i g a t i o n ,  i t  i s  c l e a r  t h a t

N ad e l m ust b e  w rong i n  r e g a r d in g  th e  i n s t i t u t i o n  o f  th e  k o r d i  s y s te m  a s

a  form  o f  b lo o d - b r o th e r h o o d .  The r e a s o n s  f o r  o b j e c t i o n  a r e  a s  f o l l o w s :

a )  A c c o rd in g  t o  N yim ang, th e  k o r d i  r e l a t i o n s h i p  i s  n o t  c r e a t e d

b e tw e e n  th e  b r id e g ro o m  a n d  h i s  'b e s t  man* a s  s u g g e s te d  by

N a d e l, b u t  b e tw e e n  t h e  b r i d e  an d  a  y oung  boy ( p r e f e r a b l y )

from  h e r  h u s b a n d 's  own c l a n . ^
Z|.

b )  As h a s  l a t e r  b e e n  p o in te d  o u t  by N a d e l ,  t h e  k o r d i  r e l a t i o n s h i p  

i s ,  m ore o r  l e s s ,  s i m i l a r  t o  th e  r e l a t i o n s h i p  b e tw e e n  i n - l a w s .  

The a v o id a n c e s  i n  th e  c a s e  o f  th e  k o r d i  a r e  e v e n  s t r o n g e r  

t h a n  i n  t h e  c a s e  o f  t h e  p r o p e r  i n - l a w s .  Such  a v o id a n c e s  

b e tw e en  th e  two k o r d i  c a n  b e  e x p la in e d  b y  t h i s  p e c u l i a r  

r e l a t i o n s h i p  w h ich  i s  s i m i l a r  t o  t h a t  o f  i n - l a w s h ip ,  a n d  n o t

1 . A c c o rd in g  t o  t r a d i t i o n  t h e  g r e a t  g r e a t  g ra n d m o th e r  o f  t h e  p r e s e n t  
S h i r a  was a  Kamdo.

2 .  I b i d . ,  3 9 ^ . . . . . .
3 .  N ad e l seem s t o  c o n t r a d i c t  h i s  e a r l y  s ta t e m e n t  on  p .  3 8 5  w h ere  he  

m e n tio n s  t h a t  t h e  k o r d i  cerem ony r e l a t e s  t o  g i r l s  o f  c e r t a i n  c l a n s .
4 .  I b i d . ,  3 9 5 .
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th e  f a c t  t h a t  t h e  p a r t i e s  h av e  become " i n t i m a t e  f r i e n d s " .

N a d e l, w i th  r e s p e c t ,  i s  r i g h t  when he  f u r t h e r  e x p r e s s e s  h i s

d o u b ts  a s  t o  t h e  u s e  o f  t h e  f o l lo w in g  t e r m s .  He s a y s :

"The te rm s  * b lo o d  b r o t h e r s h i p * , f r i e n d s h i p * ,  * a d o p tio n *  
a r e ,  o f  c o u r s e ,  q u i t e  i n c a p a b le  o f  e x p r e s s in g  th e  
im p l i c a t i o n s  o f  t h i s  r e l a t i o n s h i p .  The te rm  * b lo o d -  
b r o t h e r - i n - l a w - s h ip *  th o u g h  m ore c o r r e c t ,  h a r d ly  recom m ends 
i t s e l f . "

I n  g e n e r a l l y  a g r e e in g  w ith  N ad e l on t h i s  p o i n t ,  one m ust t r y  

t o  a n sw er q u e s t i o n s  su c h  a s :  What i s  m ean t by  b lo o d b r o t h e r -

hood i n  th e  Nyimang c o n te x t ?  How i s  s u c h  a  r e l a t i o n s h i p  

c r e a te d ?

I t  m ust be  rem em bered  a t  th e  o u t s e t  t h a t  b lo o d b ro th e rh o o d ,

e s p e c i a l l y  i n  t h e  o ld  d a y s ,  was a  r e c o g n iz e d  form  o f  e s t a b l i s h i n g

f r i e n d l y  r e l a t i o n s  b e tw e e n  s t r a n g e r s .  I t  was c r e a t e d  a t  b o th  th e

i n d i v i d u a l  and  th e  t r i b a l  l e v e l .  B ro th e rh o o d  c r e a t e d  a s  a  r e s u l t  o f

i n t e r - t r i b a l  p a c t s  f o r  p o l i t i c a l  r e a s o n s ,  an d  w h ich  c o n c e rn e d  t h e  w hole

t r i b e ,  d o e s  n o t  form  p a r t  o f  t h e  p r e s e n t  t o p i c ,  a n d  w i l l  t h e r e f o r e  n o t
3

be  d e a l t  w i th  h e r e .  We a r e  c o n c e rn e d  o n ly  w i th  th e  c r e a t i o n  o f

t h a t  ty p e  o f  " a r t i f i c i a l "  b ro th e r h o o d  w hereby  two p e r s o n s  o f  d i f f e r e n t

a n c e s t r y  j o i n  l e g a l l y  a n d  become m em bers o f  one  f a m i ly  f o r  m ost s o c i a l

an d  p r o p e r t y  p u r p o s e s .  I n  t h i s  s e n s e  b lo o d  b r o th e r h o o d ,  i n  t h e  Nyimang

c o n te x t ,  i s  u n d e r s to o d  t o  r e f e r  t o :

" a  r e l a t i o n  o f  a l l i a n c e  o r  c o - s o c i a t i o n  b y  w h ic h  i n d i v i d u a l s  
n o t  r e l a t e d  by k i n s h i p  a c q u i r e  t i e s  o f  p s e u d o - k in s h ip ,  t h e  
r i g h t s  an d  d u t i e s  t h a t  com pose t h e  r e l a t i o n s h i p  b e in g  m o d e lle d  
on th o s e  o f  b r o th e r h o o d ." ^

1 . I b i d . ,  39^*
2 .  I b i d . ,  3 9 5 .
3* F o r  t h e  in f o r m a t io n  on  how t h e s e  i n t e r - t r i b a l  p a c t s  w ere  c r e a t e d  

b e tw een  th e  Nyimang a n d  i t s  n e ig h b o u r s ,  s e e  N a d e l ,  i b i d . , **53.
4 .  J .  G ou ld  an d  V/.L. K olb  ( e d s . ) ,  A D ic t io n a r y  o f  S o c i a l  S c i e n c e s , 

London, 1 9 6 ^ ,  5 8 .
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Two ty p e s  o f  t h i s  k in d  o f  b lo o d  b r o th e r h o o d  u s e d  t o  e x i s t  i n  th e

Nyimang s o c i e t y .  The f i r s t  was c l o s e l y  c o n n e c te d  w ith  th e  i n s t i t u t i o n

o f  s l a v e r y .  As h a s  b e e n  i n d i c a t e d  a b o v e , a  ran som ed  o r  e m a n c ip a te d

s la v e  w ould  g a in  t h e  s t a t u s  o f  a  s o n  o r  d a u g h te r  o f  th e  e x - m a s te r  an d

th u s  s t a n d  i n  th e  p o s i t i o n  o f  a  b lo o d  b r o t h e r  t o  t h e  c h i l d r e n  o f  t h e

e x - m a s te r .  The two f a m i l i e s  becam e t u s u l  ( l i t ,  o c h re )  o r  b lo o d

b r o t h e r s .  A lth o u g h  th e  e x - s l a v e  w ou ld  n o t  e n jo y  a l l  p r o p e r ty

p r i v i l e g e s  a s  a  f u l l  member o f  t h e  f a m i ly ,  he  m ig h t be  t r e a t e d  w e l l  an d

p r e s e n t e d  w i th  g i f t s  e a c h  t im e  he  v i s i t e d  h i s  o r  h e r  e x - m a s t e r 's  hom e.

T h ese  f r e e d  s l a v e s  u s e d  t o  move f r e e l y  i n  t h e i r  e x - m a s t e r 's  t r i b a l  a r e a

w i th o u t  f e a r  o f  b e in g  h a r a s s e d  o r  r e c a p tu r e d  o r  k i l l e d .  The

i n s t i t u t i o n  o f  b lo o d  b r o th e r h o o d  o f  t h i s  ty p e  was " a  common d e v ic e  by

w h ich  p e o p le  a r e  e n a b le d  t o  v i s i t  o r  t r a v e r s e  th e  t e r r i t o r y  o f

2
p o t e n t i a l l y  h o s t i l e  n e ig h b o u r s 11 •

I t  was t h i s  c a te g o r y  o f  p e r s o n s  who w ere em p loyed  a s  a m b a ssa d o rs  

f o r  p e a c e  b e tw e e n  d i f f e r e n t  w a r r in g  t r i b e s .  T hey  w ere  known a s  

b w iru  i r a n  ( m a s te r s  o f  t h e  r o a d ) .  They w ere n o t  n e c e s s a r i l y  o f  k u j u r s  

o r i g i n . ^

I n  t h e  o ld  d a y s , a  good d ea l, o f  s e l f - r e l i a n c e  was n e c e s s a r y  among 

th e  N yim ang. L o n e ly  p e r s o n s  h a d  t o  f i n d  b r o t h e r s  a n d  c r e a t e  a l l i a n c e s  

so  a s  t o  s e c u r e  p r o t e c t i o n  o f  l im b  a n d  p r o p e r t y .  F o r  t h a t  r e a s o n  

a  sy s te m  o f  b lo o d  b r o t h e r s h i p  e x i s t e d  w here c o m p le te  s t r a n g e r s ,  who a r e  

n o t  c o n n e c te d  by any  k i n s h i p  r e l a t i o n ,  p e rfo rm e d  c e r t a i n  r i t u a l s  a f t e r

1 . I n  fo rm e r  y e a r s  t u s u l  m a t e r i a l  was u s u a l l y  u s e d  when t h e  cerem ony 
o f  w i le  k i r e  ( l i t .  " c u t t i n g  th e  b lo o d " )  was p e rfo rm e d  t o  s e t t l e  a  
b lo o d  f e u d .  I t  i s  t h u s  p e rh a p s  im p ro p e r ly  u s e d  t o  r e f e r  a l s o  t o
th e  p e r s o n s  who t a k e  p a r t  i n  t h e  cerem ony a n d  who become bound  by
i t s  s a n c t i o n s .

2 .  C f .  G ou ld  an d  K o lb , A D ic t io n a r y  o f  S o c i a l  S c i e n c e s , o p .  c i t . , 5 8 .
3 .  C f .  N a d e l, The N uba, o p . c i t . ,
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w hich  th e y  may be  r e g a r d e d  a s  c o m p le te  b r o t h e r s  i n  t h e  e y e s  o f  t h e  law  

a n d  o f  s o c i e t y .

U s u a l ly ,  b lo o d  b r o t h e r s h i p  i s  c r e a t e d  b e tw e e n  th e  h o m e le ss  

s t r a n g e r s  ( e s p e c i a l l y  i n  th e  o ld  d a y s ) ,  i n d i v i d u a l s  who h ad  l e f t  t h e i r

co m m u n itie s  b e c a u s e  o f  fam in e  o r  b e c a u s e  o f  d e a th s  i n  t h e i r  f a m i l i e s

o r  b e c a u s e  o f  a  b lo o d  f e u d  an d  q u a r r e l s  w i t h in  t h e i r  f a m i l i e s  a n d  some 

i n d i v i d u a l s  o f  th e  new t r i b e  t o  w h ich  th e y  hav e  m oved. P e o p le  w ould  

s a y  t h a t  s o - a n d - s o  h av e  become b r o t h e r s  when th e y  p e rfo rm e d  t h e  r i t e  

o f  t a s t i n g  b i s h e r u  i l u  ( t h e  m ilk  o f  a  h e i f e r ) .  T he m aking o f  l i b a t i o n s  

o f  a  h e i f e r  on  th e  m anda ( f a m i ly  h e a r t h )  t o  t h e  a n c e s t r a l  s p i r i t s  

s i g n i f i e s  t h e  c r e a t i o n  o f  b lo o d  b r o th e r h o o d .  T h u s ,  p a r t i e s  who w ant 

t o  become b r o t h e r s  m ust d r in k  o r  s i p  from  th e  sam e g o u rd  o f  t h e  same 

m ilk  w h ich  th e y  have  made l i b a t i o n s  f ro m . A fo w l may p e rh a p s  b e  k i l l e d .  

The e le m e n t o f  a l l i a n c e  a n d  b r o th e r h o o d  i s  t h e  c o r e  o f  t h e  cerem ony  

o f  " m ilk  t a s t i n g " .  The s i t t i n g  o n  t h e  same m anda o f  th e  f a m i ly  

s i g n i f i e s  t h e  u n i t y  o f  b r o t h e r s  w i th  t h e  same a n c e s t r a l  s p i r i t s  who 

s h a r e  t h e  m anda.  I t  i s  n o t  t h e  sam e a s  o b t a i n s  b e tw e e n  a  p e r s o n  a n d

h i s  i n - l a w s .  T h u s , i n  t h e  c a s e  o f  t h e  i n - l a w s h ip  c e r t a i n  a v o id a n c e s

a r e  n e c e s s a r y  an d  t h e r e  i s  n o t  s h a r i n g  o f  fo o d  on  t h e  manda a s  h a p p e n s  

b e tw e e n  b r o t h e r s .  I t  i s  b e c a u s e  t h e  k o r d i  i n h e r e n t l y  c a r r i e s  w i th  i t  

t h e  m ean ing  o f  i n - l a w s h ip  t h a t  s h o u ld  a  b r id e  c h o o s e  h e r  k o r d i  from  

h e r  h u s b a n d 's  c l a n ,  t h e n  t h a t  k o r d i  w i l l  no l o n g e r  s i t  o r  s h a r e  t h e  same 

manda w i th  th e  b r i d e ' s  h u s b a n d , e v e n  th o u g h  b o th  t h e  k o r d i  a n d  t h e  

h u sb a n d  may b e lo n g  t o  t h e  same c l a n  m em b ersh ip .

H ow ever, t h e  l e g a l  p o s i t i o n  o f  a  " b lo o d  b r o t h e r "  i s  s i m i l a r  t o  t h a t  

o f  a  r e a l  b r o t h e r .  B o th  p a r t i e s  m ust o b s e rv e  t h e  r u l e s  o f  exogoray.

They becom e r i t u a l l y  c o n n e c te d  an d  make l i b a t i o n s  on  th e  same m anda t o



134

t h e  same a n c e s t r a l  s p i r i t s .  Upon th e  d e a th  o f  e i t h e r  p a r t y  a n d  i n  t h e  

a b s e n c e  o f  a  n e a r e r  r e l a t i v e  ( e . g .  c h i l d r e n ) ,  th e n  th e  s u r v i v i n g  p a r t y  

i s  e n t i t l e d  t o  s u c c e e d  t o  th e  p r o p e r ty  o f  h i s  d e c e a s e d  b lo o d  b r o t h e r ,

i i i )  A d o p ted  P e rs o n s

A lth o u g h  t h e r e  i s  n o th in g  u n d e r  Nyimang law  w h ich  p r o h i b i t s  

a d o p t io n  o f  c o m p le te  s t r a n g e r s  i n t o  o n e 's  f a m i ly ,  y e t  n o th in g  i s  known 

o f  t h e  a d o p t io n  o f  s u c h  s t r a n g e r s .  H ow ever, a d o p t io n  w i t h in  t h e  sam e 

f a m ily  i s  p e r m i s s i b le  a n d  i s  commonly p r a c t i s e d .  T h e re  i s  no  s p e c i f i c  

p ro c e d u re  t o  e f f e c t  a  v a l i d  a d o p t io n .  As a  g e n e r a l  r u l e  o n ly  m ale  

c h i l d r e n  may be  a d o p te d  f o r  th e  s a k e  o f  k e e p in g  m ir  ( f i r e )  a n d  t h i s  

e n s u r e s  c o n t i n u i t y  o f  t h e  l i n e  o f  t h e  a d o p t iv e  p a r e n t .  B o th  men a n d  

women a r e  c a p a b le  o f  a d o p t in g  c h i l d r e n .  H ow ever, t h e r e  a r e  two 

s i t u a t i o n s  i n  w h ich  c h i l d r e n  may be  a d o p te d  w i t h in  th e  f a m i ly .

a )  W here a  p e r s o n  h an d s  o v e r  one o f  h i s  s o n s  t o  h i s  c h i l d l e s s  

b r o t h e r  a s  t h e  l a t t e r ' s  m ir  ( f i r e ) ,  s o  a s  t o  k e e p  t h e  l i n e  

o f  t h e  b r o t h e r .  I t  m ust b e  rem em bered t h a t  t h i s  p r o c e d u r e  

i s  d i f f e r e n t  fro m  s i t u a t i o n s  w here a  b r o t h e r  may b e  r e q u i r e d  

t o  ta k e  u p  g u a r d ia n s h ip  o f  h i s  d e c e a s e d  b r o t h e r ' s  w idow s 

sind c h i l d r e n  u n t i l  th e y  come o f  a g e .

b ) A n o th e r  i n s t a n c e  i s  w here  a  h u sb a n d  may t a k e  one  o f  h i s

w i f e 's  s o n s  a n d  g iv e  i t  t o  a n o th e r  c h i l d l e s s  w if e  o f  h i s  a s  

h e r  w o rg o l ( e n t r a n c e  t o  t h e  h u t ) .  T h is  i s  t o  e n s u re  th e  

c o n t i n u i t y  o f  t h e  w i f e 's  l i n e .  I n  b o th  s i t u a t i o n s  t h e  i d e a  

i s  t h a t  som ebody m ust be  fo u n d  t o  ta k e  c a r e  o f  t h e  g e s h in

1 . K ro n e n b e rg  i n  h i s  a r t i c l e  " N o te s  on th e  Nyim ang r e l i g i o n " ,  o p . c i t . , 
2 0 2 -0 3 , s a y s  t h a t :  " I f  som ebody h a d  no c h i l d r e n ,  h i s  b r o t h e r ' s  s o n
i s  c h a rg e d  by th e  f a m ily  t o  'm ake f i r e '  ( m w ero-ben) , e . g .  . . .  ' t o  
make f i r e '  f o r  th e  g e s h in , t o  p r o lo n g  h i s  e x i s t e n c e " .
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( d e c e a s e d  p e r s o n 's  s o u l )  o f  th e  a d o p t iv e  p a r e n t  a f t e r  h i s  

d e a t h .  The a d o p t io n  h e r e  i s  m a in ly  i n t e r - f a m i l i a l .  One 

o f  th e  m ain  o b j e c t i v e s  o f  t h e  t r a n s f e r  o f  th e  c h i l d  i s  t o  

f i n d  a  l e g a l  h e i r  t o  t h e  a d o p t iv e  p a r e n t  a f t e r  d e a th .

Thus i n  b o th  c a s e s  t h e  a d o p t iv e  p a r e n t  m ust t a k e  th e  c h i l d  a n d  

t r e a t  him  a s  i f  th e  c h i l d  i s  h i s  o r  h e r  own n a t u r a l  s o n . I n  e a c h  c a s e  

th e  r i g h t s  an d  d u t i e s  t h a t  g o v e rn  t h e  r e l a t i o n  b e tw e e n  th e  n a t u r a l  

p a r e n t s  a n d  c h i l d r e n  w i l l  p r e v a i l .  I n  o t h e r  w o rd s , t h e  l e g a l  i n c id e n c e  

o f  t h i s  ty p e  o f  a d o p t io n  i s  t h a t  i t  c o n f e r s  t h e  sam e r i g h t s  a n d  d u t i e s  

a s  e x i s t  b e tw e e n  p a r e n t  a n d  c h i l d  b o rn  in  l e g a l  w e d lo c k . T h u s , a s  

so o n  a s  t h e  c h i l d  h a s  b e e n  a p p o in te d  by  h i s  n a t u r a l  f a t h e r  t o  b e  a d o p te d  

an d  h a s  b e e n  a c c e p te d  by  th e  a d o p t iv e  p a r e n t ,  th e n  su c h  a  c h i l d  becom es 

a  l a w f u l  c h i l d  o f  th e  a d o p t iv e  p e r s o n  f o r  s i l l  l e g a l  p u r p o s e s .  As 

a l l  p a r t i e s ,  v i z .  t h e  n a t u r a l  p a r e n t  a n d  th e  a d o p t iv e  c h i l d ,  w i l l  

v i r t u a l l y  b e lo n g  t o  t h e  same f a m ily  m em b ersh ip , t h e  c h i l d  w i l l  s t i l l  b e  

r e g a r d e d  sis a  member o f  h i s  o r i g i n a l  f a m ily  g r o u p .

As r e g a r d s  d e v o lu t io n  o r  d i s p o s i t i o n  o f  p r o p e r t y ,  one m ust n o te  

t h a t  s i n c e  t h e  l e g a l  p o s i t i o n  o f  t h e  a d o p te d  c h i l d  h a s  c h a n g e d , t h e  

c h i l d  l o s e s  a l l  p r o p e r ty  r i g h t s  sis a g a i n s t  h i s  n a t u r a l  p a r e n t s  a n d  

a c q u i r e s  new p r o p r i e t a r y  r i g h t s  sis a g a i n s t  h i s  new p a r e n t s .  T h is  i s  

so  e s p e c i a l l y  i n  c a s e s  w here  a  b r o t h e r  a d o p ts  h i s  b r o t h e r ' s  s o n .  T he 

a d o p te d  s o n  b e a r s  a  new name o f  h i s  f a t h e r ' s  b r o t h e r  an d  h e n c e  becom es 

h i s  s o l e  h e i r .  H is  compound becom es s e p a r a t e  from  t h a t  o f  h i s  n a t u r a l  

f a t h e r  a n d  he  w i l l  be r e q u i r e d  t o  make l i b a t i o n s  t o  h i s  d e c e a s e d  

a d o p t iv e  f a t h e r  and  n o t  t o  h i s  n a t u r a l  f a t h e r .  He becom es t h e  m ir  

( f i r e )  o f  t h e  new f a t h e r  a n d  m ust p r e s e r v e  h i s  l i n e  and  k e e p  h i s  g e s h i n .

S i m i l a r l y  i n  th e  c a s e  w here  a  w if e  a d o p ts  one  o f  h e r  c o - w iv e s '
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s o n s ,  t h e  a d o p te d  so n  becom es a t t a c h e d  t o  a  s e p a r a t e  s u b - f a m i ly  w i t h in

t h e  same compound f a m i ly .  He f o r f e i t s  a l l  p r o p r i e t a r y  r i g h t s  i n  h i s

fo rm e r  " h o u s e "  and  a c q u i r e s  new r i g h t s  w i th in  th e  new " h o u s e " .  Upon

t h e  d e a th  o f  th e  a d o p t iv e  m o th e r h e  becom es h e r  s o l e  h e i r  an d  h en ce

s u c c e e d s  t o  th e  p r o p e r ty  o f  t h a t  " h o u s e " .  T h is  a r ra n g e m e n t,  h o w ev er,

d o es  n o t  p r e c lu d e  him  from  h i s  s h a r e  i n  th e  common fa m ily  p r o p e r ty

1
h e ld  by  t h e  f a t h e r .

*f. INCIDENCE OF FAMILY MEMBERSHIP

I t  h a s  b e e n  p o in te d  o u t  t h a t ,  f o r  s t r i c t l y  l e g a l  p u r p o s e s ,  t h e  

w ord " f a m i ly "  a s  u s e d  h e r e  i n  r e f e r e n c e  t o  th e  Nyimang i n c l u d e s  o n ly  

th o s e  p e r s o n s  who a r e  e n t i t l e d  t o  h o ld  p r o p e r ty  i n t e r e s t s  w i t h in  a  

c e r t a i n  f a m i ly  g r o u p . T h is  n a rro w  l e g a l  d e f i n i t i o n  s h o u ld  n o t  r u l e  

o u t  t h e  g e n e r a l  m ean ing  a t t a c h e d  t o  th e  w ord " f a m i l y " ,  ev en  i n  t h e  

Nyimang c o n t e x t ,  a s  b e in g  r e g a r d e d  a s  a  k i n s h i p  u n i t  w hich  a l s o  i n c l u d e s  

p e r s o n s  b e lo n g in g  t o  t h e  same p a t r i l i n e a l  d e s c e n t .

As a  r u l e  th e  a g e  a n d  s e x  o f  a  f a m ily  member a r e  im m a te r ia l  a s  

r e g a r d s  t h e  l e g a l  s t a t u s  o f  t h a t  m em ber. G e n e r a l  r i g h t s  o f  e n jo y m e n t 

t o  p r o p e r t y  c a n n o t t h e r e f o r e  b e  d e n ie d  t o  a  p e r s o n  by  r e a s o n  m e re ly  o f  

s e x  o r  a g e .  H ow ever, i n  p r a c t i c a l  t e r m s ,  women a n d  c h i l d r e n  g e n e r a l l y  

occupy  i n f e r i o r  p o s i t i o n s  w i th in  t h e  Nyimang f a m i ly .  F o r  e x a m p le , 

women an d  c h i l d r e n  hav e  l e s s  e f f e c t i v e  r o l e s  i n  t h e  g e n e r a l  d e c i s i o n 

m aking on f a m i ly  m a t t e r s  o r  th e  d i s p o s i t i o n  o f  p r o p e r t y .  N e i th e r  women 

n o r  m in o r c h i l d r e n  a r e  c o m p e ten t t o  make l i b a t i o n s  o r  p e rfo rm  a n y  

r i t u a l s  c o n n e c te d  w ith  t h e  a n c e s t r a l  s p i r i t s .

1 . F o r  a  d e t a i l e d  d i s c u s s io n  o f  th e  r u l e s  o f  s u c c e s s io n  b e tw e e n  
v a r io u s  h o u s e s ,  s e e  b e lo w  u n d e r  S u c c e s s io n .
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As f o r  th e  c h i l d r e n ,  t h e i r  p e r i o d  o f  m in o r i t y  en d s  a t  t h e  t im e  o f  

i n i t i a t i o n  ( c i r c u m c i s i o n ) .  A f t e r  h i s  i n i t i a t i o n ,  a  m ale  c h i l d ,  

p r o v id e d  h i s  f a t h e r  i s  no lo n g e r  a l i v e ,  a c q u i r e s  c a p a c i ty  t o  make 

l i b a t i o n s .

D e c e a se d  p e r s o n s  a l s o  fo rm  a n  im p o r ta n t  s e c t o r  o f  th e  Nyimang 

f a m i ly .  T h e i r  n e e d s  a n d  r i g h t s  i n  p r o p e r ty  m ust be f u l f i l l e d  and  

h o n o u red  by  th e  s u r v i v i n g  members a s  a  m a t t e r  o f  r e l i g i o u s  d u t y .  I n  

many c a s e s ,  c e r t a i n  p r o p e r t i e s  t r e a t e d  a s  b e lo n g in g  to  d e c e a s e d  m em bers, 

w ould  n o t  b e  d is p o s e d  o f  f o r  f e a r  t h a t  l i v i n g  m em bers w ould  s u f f e r  some 

m is f o r tu n e .  A l l  ty p e s  o f  p r o p e r t y ,  i n c lu d in g  c a t t l e ,  c a n  be  

s a c r i f i c e d  t o  t h e  d e c e a s e d  m em bers. A c c o rd in g  t o  Nyimang i d e a s ,  t h e  

s p i r i t  ( g e s h in ) o f  t h e  d e c e a s e d  p e r s o n  a lw a y s  h o v e r s  o v e r  t h e  hom es o f  

h i s  l i v i n g  f a m ily  m em bers an d  i s  r e a d y  to  av en g e  h im s e l f  i f  n o t  d u ly  

a p p e a s e d  from  tim e  t o  t im e  by  s a c r i f i c e s  an d  p r e s t a t i o n s  o f  p r o p e r t y .

Som etim es p r o p e r ty  m ust be  u s e d  t o  m arry  a  w if e  t o  a  d e c e a s e d  m ale  

member who h a d  d ie d  u n m a r r ie d  ( i n  t h i s  c a s e  o n ly  u n m a r r ie d  b r o t h e r s  

d e s e rv e  t o  h av e  women m a r r ie d  on t h e i r  b e h a l f  by s u c h  ‘ g h o s t  m a r r ia g e * ) •  

Thus a  f a t h e r  may f o r c e  one  o f  h i s  c h i l d r e n  t o  b e  a d o p te d  f i c t i t i o u s l y  

by  th e  f a t h e r ' s  d e c e a s e d  b r o t h e r ,  a n d  h e n c e  m arry  a  w ife  on  b e h a l f  o f  

t h e  d e c e a s e d  u n m a rr ie d  b r o t h e r  t o  k e e p  h i s  l i n e  g o in g .  T h is  m a r r ia g e  

i s  m ost l i k e l y  t o  t a k e  p l a c e  e s p e c i a l l y  i f  t h e  d e c e a s e d  p e r s o n  h a s  l e f t  

p r o p e r ty  o f  h i s  own. A w ife  t h u s  m a r r ie d  i s  known a s  g e s h in u  k e r .  

B e fo re  s u c h  a  m a r r ia g e  i s  consum m ated by  th e  l i v i n g  h u sb a n d , t h e  

new ly-w ed  woman m ust re m a in  u n to u c h e d  f o r  f o u r  d a y s .  She w i l l  b e  

r e s e r v e d  o r  l i n k e d  s o l e l y  w i th  h e r  d e c e a s e d  h u s b a n d . A f t e r  t h e  fo u r th  

day  a  s a c r i f i c e  o f  a  g o a t  w i l l  b e  p e rfo rm e d  t o  t h e  d e c e a s e d  p e r s o n  on  

whose b e h a l f  th e  woman i s  m a r r ie d .  I n fo rm a n ts  i n d i c a t e  t h a t  t h e
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p u rp o s e  o f  t h i s  s a c r i f i c e  i s  t o  buy  t h e  kubang  ( t r a d i t i o n a l  b e d )  w hich  

s i g n i f i e s  t h e  r i g h t  o f  c o h a b i t a t i o n .  A f t e r  t h e  l a p s e  o f  t h e  f o u r  

d ay s  an d  t h e  p e rfo rm a n c e  o f  t h e  s a c r i f i c e ,  t h e  l i v i n g  h u sb an d  may e n jo y  

h i s  n o rm a l c o n ju g a l  r i g h t s .  B ut t h e  woman h e r s e l f  i s  l e g a l l y  

c o n s id e r e d  a s  th e  w ife  o f  th e  d e c e a s e d  p e r s o n ,  an d  w i l l  c o n t in u e  t o  

b e  known a s  g e s h in u  k e r .

As m a r r ia g e  among th e  Nyimang i s  v i r i - l o c a l ,  a  m a r r ie d  woman 

n o rm a lly  m oves from  h e r  own b i r t h - f a m i l y  g ro u p  t o  s e t t l e  w i th  h e r  

h u sb a n d * s  p e o p le  i n  t h e  new m a tr im o n ia l  hom e. Soon a f t e r  a  woman h a s  

v a l i d l y  e n t e r e d  i n t o  a  m a r r ia g e  r e l a t i o n s h i p  w i th  a n o th e r  m an, s h e  

l o s e s  t h e  m em bersh ip  o f  h e r  b i r t h  f a m i ly  and  becom es an  i n t e g r a l  member 

o f  h e r  h u sb a n d * s  f a m i ly .  I n  o t h e r  w o rd s , a n d  a l th o u g h  th e  s t a t u s  o f  

d ep en d en cy  o f  a  woman d o e s  n o t  ch an g e  by  th e  f a c t  o f  h e r  m a r r ia g e ,  a l l  

h e r  c o n n e x io n s  w ith  h e r  p r e v io u s  f a m ily  i n  m a t t e r s  r e l a t i n g  t o  

p r o p r i e t a r y  r i g h t s  m ust n e c e s s a r i l y  be  t e r m in a t e d .  Even r i t u a l l y  

s h e  becom es more a t t a c h e d  to  h e r  h u sb a n d * s  f a m i ly  t h a n  t o  h e r  b i r t h  

f a m i ly .  As t h e  Nyim ang w ould  s a y ,  s h e  becom es u p o n  m a r r ia g e  a  

wudang b a a r  ( a  s t r a n g e r ) .  T h i s ,  h o w e v e r, s h o u ld  n o t  b e  t a k e n  t o  mean 

t h a t  t h e r e  i s  a  t o t a l  a n d  a b s o lu t e  s e v e r a n c e  o f  r e l a t i o n s  b e tw e e n  t h e  

m a r r ie d  woman a n d  h e r  b i r t h  f a m i ly .  A l l  o t h e r  s o c ia l ,  r e l a t i o n s  a r e  

p r e s e r v e d .  To t h i s  e n d , i t  i s  t h e  d u ty  o f  t h e  h u sb a n d  t o  f o s t e r  good 

r e l a t i o n s  w i th  h i s  i n - l a w s .

Any member o f  a  Nyim ang f a m i ly  ( i n c l u d in g  w iv e s )  i s  e n t i t l e d ,  a s  

o f  r i g h t ,  t o  hav e  s a c r i f i c e s  an d  o t h e r  r e l i g i o u s  c e re m o n ie s  p e rfo rm e d  on 

h i s / h e r  b e h a l f ,  e s p e c i a l l y  i f  s h e /h e  becom es i l l .  I t  i s  t h e  d u ty  o f  

t h e  f a t h e r  o r ,  i n  h i s  a b s e n c e ,  t h e  g u a r d ia n ,  t o  p e r fo rm  th e s e  

c e re m o n ie s .  I n  th e  o ld  d a y s  when s e l f - h e l p  was t h e  r u l e ,  a  member o f

1 . T h is  i s  a s  r e g a r d s  h e r  f a m ily  o f  b i r t h .
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t h e  f a m i ly  w as e n t i t l e d  t o  th e  s u p p o r t  an d  p r o t e c t i o n  o f  h i s  co -m em b ers. 

T oday , a s  i t  was i n  t h e  o ld  d a y s ,  t h e  f a t h e r  a s  t h e  c u s to d ia n  o f  t h e  

f a m ily  f o r t u n e  i s  h e ld  r e s p o n s i b l e  f o r  a l l  t h e  w rongs and  d e b ts  o f  

u n m a r r ie d  c h i l d r e n  a n d  h i s  w iv e s .  I n  a d d i t i o n ,  e a c h  so n  h a s  a n  e q u a l  

r i g h t  t o  h a v e  m a r r ia g e  c o n s i d e r a t i o n  p a id  from  t h e  common f a m i ly  h e r d .  

C o n v e rs e ly , a n  i n d i v i d u a l  member m ust s h a r e  i n  a n d  hence  b e a r  th e  

g e n e r a l  d u t i e s  w i th in  t h e  f a m ily  i n  r e t u r n  f o r  th e  en jo y m en t o f  f a m ily  

p r i v i l e g e s  an d  o t h e r  p r o p e r t y  r i g h t s .  To g iv e  a  p a r t i c u l a r  ex a m p le , 

e v e ry  s i n g l e  member i s  u n d e r  a  l e g a l  o b l i g a t i o n  t o  lo o k  a f t e r  t h e  

f a m ily  h e r d  by  h e r d in g ,  w a te r in g  an d  f i n d i n g  i t  i f  l o s t .  The g row n-up  

m a le s  m ust c o n t r i b u t e  t o  t h e  paym ent o f  t h e  a n im a l  t a x  t o  th e  

G o v ern m en t. The m a j o r i t y  o f  t h e  in fo r m a n ts  i n d i c a t e  t h a t  a  f a t h e r  

c a n  a lw a y s  u s e  h i s  p r e r o g a t i v e  an d  r e f u s e  t o  pay  m a r r ia g e  c o n s id e r a t i o n  

on b e h a l f  o f  a  c h i l d  who r e f u s e s  t o  a s s i s t  i n  th e  k e e p in g  o f  t h e  f a m ily  

h e r d .

5 .  BREAKING OF FAMILY TIES

The Nyimang g e n e r a l l y  te rm  th e  b r e a k in g  o f  f a m i ly  t i e s  a s  a w a id a  

( s e p a r a t i o n ) .  T oday , a s  i t  was i n  t h e  o ld  d a y s ,  f i s s i o n  w i t h i n  t h e  

Nyimang f a m i ly  g ro u p , w h e th e r  by  i n d i v i d u a l s  o r  by  f a m i ly  u n i t s ,  i s  

n o t  a  t o t a l l y  u n n a tu r a l  phenom enon . H ow ever, t h e r e  i s  no  l e g a l  

p r o c e s s  by  w h ich  a n  i n d i v i d u a l  member may s e v e r  h i s  f a m ily  t i e s ,  o r  

in d e e d  w h ich  a  w hole  f a m i ly  u n i t  may go th ro u g h  s o  a s  t o  i n d i c a t e  i t s  

t o t a l  d i s i n t e g r a t i o n .  N e v e r th e le s s ,  in fo r m a n ts  r e c a l l  t h a t  i n  t h e  

o ld  d a y s  p e o p le  who w a n te d  t o  s e v e r  t h e i r  r e l a t i o n s  c o m p le te ly  w ou ld  

k i l l  a  t u r t l e  ( d e g ) a n d  t a s t e  i t s  l i v e r .  T h is  a l l e g e d  p r o c e d u r e ,  

h o w ev er, a p p e a r s  a  f i c t i o n  w h ich  c o u ld  n o t  be v e r i f i e d  an d  h e n c e  c a n n o t
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b e  r e g a r d e d  a s  a  l e g a l  p r o c e s s  by  w h ich  fa m ily  c o n n e x io n s  w ould  be  

t e r m in a t e d .

I n c i d e n t s  w h ich  l e a d  t o  th e  b r e a k in g  o f  f a m i ly  t i e s  a r e  a s  f o l l o w s :  

( i )  I f  a  p e r s o n  k i l l s  one  o f  h i s  f a m i ly  m em bers, th e n  he becom es 

w i l e i  ( h a v in g  b lo o d )  a n d  m ust move away t o  a n o th e r  a re a *  Some 

in fo r m a n ts  s u g g e s t  t h a t ,  when a  p e r s o n  k i l l s  h i s  b r o t h e r ,  t h e n  a  r i t u a l  

w i le  k i r e  ( c u t t i n g  t h e  b lo o d  f e u d )  w i l l  be p e rfo rm e d  an d  t h e  k i l l e r  

w i l l  go ro u n d  t h e  g ra v e  t h r e e  t im e s  an d  th e n  b r e a k  a  kudu ( g o u r d ) .

A f t e r  t h i s  cerem ony t h e  k i l l e r  w i l l  be  a l lo w e d  t o  come b a c k  a n d  v i s i t  

t h e  r e s t  o f  h i s  f a m ily  m em bers. B ut n e v e r t h e l e s s ,  a l l  h i s  r i t u a l  a n d  

s o c i a l  c o n n e x io n s  w i th  t h e  r e s t  o f  h i s  fa m ily  m em bers w i l l  be  

d i s c o n t in u e d .  S h o u ld  he come hom e, he  w i l l  n o t  b e  a l lo w e d  t o  e n t e r  

i n t o  th e  compound o f  h i s  f a t h e r  o r  s h a r e  fo o d  w i th  th e  r e s t  o f  t h e  

f a m ily  m em bers. T h e i r  p r o p e r ty  m ust b e  s e p a r a t e d .  I f  h e  i s  m a r r ie d ,  

th e n  t h e s e  p r o h i b i t i o n s  w i l l  a l s o  a p p ly  t o  h i s  w if e  a n d  c h i l d r e n ,  b u t  

n o t  t o  h i s  b r o t h e r s .  He m ust t h e r e f o r e  move away from  t h e  a r e a .

( i i )  A c ts  o f  s o r c e r y  th ro u g h  gtlmo n id a  ( l i t .  " k i l l i n g  b y  a  h o l e " )  

a r e  c o n s id e r e d  a s  th e  m ost t e r r i f y i n g  a c t i v i t i e s  i n  t h e  Nyim ang s o c i e t y .  

P e o p le  n o rm a lly  r e s o r t  t o  s o r c e r y  o f  t h i s  k in d  i n  o r d e r  t o  k i l l  a n  

unknown t h i e f .  S om etim es a n  e n v io u s  b r o t h e r  may a p p ly  i t  t o  k i l l  a

r i v a l  b r o t h e r .  S h o u ld  one o f  th e  f a m ily  m em bers, w i th  t h e  i n t e n t i o n

o f  e l i m i n a t i n g  one o f  h i s  b r o t h e r s ,  commit any  a c t s  o f  s o r c e r y  o f  

gttmo n i d a ,  th e n  th e  w ho le  fa m ily  u n i t  m ust d i s p e r s e  upon  t h e  d i s c o v e r y  

o f  su c h  a c t i o n .  They w i l l  be c o n s id e r e d  a s  i f  h a v in g  a  b lo o d  f e u d .  

They m ust n o t  e a t  o r  d r in k  from  th e  same p l a t e .  They w i l l  s e p a r a t e  

t h e i r  p r o p e r ty  an d  w i l l  n o t  s i t  on  t h e  same m anda ( h e a r th )  a n y  m o re .

The members o f  su c h  a  f a m i ly  s im p ly  become s t r a n g e r s  t o  e a c h  o t h e r .
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S h o u ld  an y  one o f  them  d i s r e g a r d  t h e s e  to u g h  m e a s u re s ,  t h e n  he w i l l  d i e  

im m e d ia te ly .  H ow ever, in fo r m a n ts  i n d i c a t e  t h a t  t h e  c u r s e  c a n  be 

undone by p e rfo rm in g  th e  t a n y a r i  o f  t e s h i d a  ( t h e  r i t e  o f  u n c o v e r in g ) .  

A f t e r  t h e  p e rfo rm a n c e  o f  t h i s  r i t e , f a m i l y  members may come t o g e t h e r  i f  

th e y  w ish  t o  do s o .  B ut i n  m ost c a s e s  i t  i s  s a i d  t h a t  o n ce  a  f a m ily  

g ro u p  h a s  b e e n  s e p a r a t e d  b e c a u s e  o f  th e  a c t i o n  o f  gtlmo n i d a , t h e n  i t  

becom es d i f f i c u l t  t o  h e a l  th e  wound a g a in .  I n  s h o r t ,  th e y  w i l l  n e v e r  

r e u n i t e .

( i i i )  F am ine, e s p e c i a l l y  i n  t h e  o ld  d a y s , w as r e g a r d e d  a s  a  m ain  

f a c t o r  w h ich  l e d  t o  t h e  s e v e r a n c e  o f  f a m ily  m em b e rsh ip . I t  w as m o s t ly  

b e c a u s e  o f  fam in e  t h a t  p e o p le  u s e d  t o  s e l l  t h e i r  f a m i ly  m em bers i n t o  

s l a v e r y .  D e lin q u e n t  p e r s o n s  who w ere c o n s id e r e d  t o  b e  a  m enace t o  th e  

r e s t  o f  t h e  f a m ily  g ro u p  w ere  a l s o  s o ld  i n t o  s l a v e r y .  I n fo r m a n ts  

i n d i c a t e  t h a t  s in c e  t h e  s a l e  o f  a  f a m i ly  member i n t o  s l a v e r y  w ou ld  

i n e v i t a b l y  in v o k e  f u t u r e  g r i e v a n c e s ,  th e n  th e  a c t  o f  s e l l i n g  m ust 

n e c e s s a r i l y  l e a d  t o  a  c o m p le te  s e v e r a n c e  o f  t h e  f a m i ly  t i e s ,  a n d  th e  

p e r s o n  so  s o l d  m ust l o s e  f a m i ly  m em bersh ip  t o g e t h e r  w i th  an y  p r o p e r t y  

r i g h t s .  I f  he  h ad  c h i l d r e n ,  t h e n  th e y  w ould  t a k e  o v e r  h i s  p r o p e r t y .  

A c c o rd in g ly  s h o u ld  s u c h  a  p e r s o n  s u b s e q u e n t ly  o b t a i n  h i s  f re e d o m , he  

w ould  n o t  be  a llo w e d  t o  r e t u r n  home o r  e n t e r  t h e  compound o f  h i s  f a t h e r .  

He w i l l  n e i t h e r  e a t  n o r  d r in k  w i th  an y  one o f  h i s  p r e v io u s  f a m i ly  

m em bers. He becom es a  c o m p le te  s t r a n g e r .

I n  t h e  m a jo r i t y  o f  c a s e s ,  b r e a k in g  o f  f a m ily  r e l a t i o n s  i s  done 

l a r g e l y  on a  p e r s o n a l  l e v e l .  T h is  may h ap p en  w h ere  tw o b r o t h e r s  a r e  

in v o lv e d  i n  a  s e r i o u s  c o n f l i c t ,  e . g .  o v e r  p r o p e r t y ,  i n  w h ich  

r e c o n c i l i a t i o n  becom es i m p o s s ib l e .  Such  d i s p u t e s  may t a k e  d i f f e r e n t  

a s p e c t s .  Most s e r i o u s  o f  s u c h  d i s p u t e s  i s  w here  a  b r o t h e r  com m its
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a d u l t e r y  w i th  th e  w if e  o f  h i s  b r o t h e r .  I n  s u c h  c a s e s  t h e  b r e a k in g  o f  

p e r s o n a l  r e l a t i o n s  b e tv /e en  th e  two i s  i n e v i t a b l e .  The o f f e n d e r  w i l l  

be  p r o h i b i t e d  from  a t t e n d i n g  r e l i g i o u s  c e re m o n ie s  on  th e  manda when th e  

o t h e r  b r o t h e r  i s  p r e s e n t .

( i v )  A n o th e r  s i t u a t i o n  w h ich  may r e s u l t  i n  t h e  b r e a k in g  o f  fa m ily  

t i e s  o c c u r s  when b r o t h e r s  q u a r r e l  a t  t h e  manda o v e r  m eat d i s t r i b u t i o n .  

U s u a l ly ,  when a  t a n y a r i  ( r i t u a l  cerem ony) i s  p e r fo rm e d , e s p e c i a l l y  

w here a  b e a s t  i s  s l a u g h t e r e d ,  a l l  f a m i ly  members a n d  so m e tim es  l in e a g e  

an d  c la n  members may b e  c a l l e d  t o  s h a r e  and  e n jo y  f r e e  m e a t .  As a  r u l e

a l l  c l a n  m em bers a r e  e n t i t l e d  t o  s i t  a t  th e  m anda o f  a n o th e r  c l a n

m em ber. F o r  o r g a n i z a t i o n a l  r e a s o n s ,  when a  b e a s t  i s  s l a u g h t e r e d ,  

c e r t a i n  m em bers o f  t h e  f a m i ly  ( u s u a l l y  young men) w i l l  be  h e ld

r e s p o n s i b l e  f o r  th e  s k in n i n g ,  r o a s t i n g  and  d i s t r i b u t i o n  o f  t h e  m eat t o

th e  m em bers p r e s e n t .  A k n i f e  i s  u s u a l l y  u s e d  f o r  su c h  p u r p o s e s .

I t  i s  a b s o l u t e l y  a g a i n s t  cu stom  f o r  any  member t o  g r a b  i n  p r o t e s t  a t  

t h e  d i s t r i b u t o r ’ s  h an d  t h a t  h o ld s  t h e  k n i f e ,  e s p e c i a l l y  when t h e  p e r s o n  

h o ld in g  th e  k n i f e  i s  i n  t h e  p r o c e s s  o f  c u t t i n g  a n d  d i s t r i b u t i n g  m e a t .  

P e o p le  s a y  t h a t  th e  g r a b b in g  o f  t h e  k n i f e  by  a n  im p a t i e n t  o r  a  

d i s s a t i s f i e d  member i s  a  m ost s e r i o u s  o f f e n c e  w h ich  l e a d s  t o  t h e  

b r e a k in g  o f  r e l a t i o n s  b e tw e e n  t h e  tw o p a r t i e s .  B o th  t h e  k n i f e -  

h o ld e r  an d  t h e  g r a b b e r  w i l l  s e v e r  an y  r e l a t i o n s  a s  from  t h a t  m om ent.

E ach  one  o f  them  w i l l  n e v e r  b e  a l lo w e d  t o  e n t e r  t h e  compound o f  t h e  

o t h e r ,  an d  w i l l  n e v e r  s h a r e  fo o d  o r  d r in k  i n  e a c h  o t h e r ’ s  hom e. The 

b r e a k in g  o f  th e  r e l a t i o n s  w i l l  n o t  a f f e c t  t h e i r  c h i l d r e n  o r  t h e  r e s t  

o f  t h e  f a m i ly  m em bers. I t  i s  a  c u t t i n g  o f  p e r s o n a l  t i e s .  I f  t h e  

p a r t i e s  a r e  b r o t h e r s ,  t h e n  t h e  f a t h e r  m ust im m e d ia te ly  d i s t r i b u t e  

p r o p e r ty  am ongst h i s  c h i l d r e n  s o  t h a t  th e  o f f e n d e r  w i l l  t a k e  h i s  s h a r e
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a n d  go away u n t i l  p u r i f i c a t i o n  r i t e s  a r e  p e r f o r m e d .

H ow ever, t h e  b r e a k in g  o f  r e l a t i o n s  by " g r a b b in g  a  k n i f e "  c a n  be  

r e s t o r e d  i f  th e  r e s p e c t i v e  p a r t i e s  s o  w is h .  A t a n y a r i  ( r e l i g i o u s  

ce rem ony) w i l l  be p e rfo rm e d  w here p r a y e r s  a n d  l i b a t i o n s  m ust be made 

to  a p p e a s e  t h e  o f fe n d e d  a n c e s t r a l  s p i r i t s  who h a v e  b e e n  d i s t u r b e d  w h ile  

th e y  g a th e r e d  on  th e  manda t o  r e c e i v e  p r e s t a t i o n s .  I n  p e r fo rm in g  

p u r i f i c a t i o n  r i t e s  t h e  k n i f e - g r a b b e r  m ust b r in g  a  b u l l  a n d  t h e  k n i f e -  

h o ld e r  w i l l  b r in g  a  ram  an d  t h e  p e r s o n  i n  w hose compound th e  o f f e n c e  

was c o m m itted  i s  r e q u i r e d  to  p r e p a r e  a s h i  ( b e e r )  a n d  th e  o t h e r  members 

may c o n t r i b u t e  by  b r in g i n g  f o w ls .  B ra n c h e s  o f  a  s a g i  t r e e  ( A l b i z z i a  

s e r i c o c e p h a la )  w i l l  b e  b r o u g h t .  The b u l l ,  t h e  ram  an d  th e  fo w ls  

m ust a l l  be  s l a u g h t e r e d  by  a  b ra n d -n e w  k n i f e  b o u g h t e s p e c i a l l y  f o r  t h e  

o c c a s io n .  A f t e r  t h e  p e rfo rm a n c e  o f  t h e  p u r i f i c a t i o n  r i t e  t h e  two 

p e r s o n s  cam now become b r o t h e r s  a g a in ,  a n d  may assu m e t h e i r  n o rm a l 

r e l a t i o n s .

I t  m ust be  p o in te d  o u t  t h a t  m ere d i v i s i o n  o f  p r o p e r ty  b e tw e e n  

c h i l d r e n  by a  f a t h e r  b e f o r e  d e a th ,  o r  an y  s u b s e q u e n t  d i v i s i o n  o f  

p r o p e r ty  am ongst b r o t h e r s  a f t e r  t h e i r  f a t h e r ’s  d e a th  b e c a u s e  o f  a  

d i s p u t e  o r  a n y  d is a g re e m e n t  b e tw e e n  them  i s  n o t  r e g a r d e d  a s  a w e id a  

( s e p a r a t i o n )  a s  w ould  l e g a l l y  am ount t o  t h e  b r e a k in g  o f  f a m i ly  t i e s .

I n  s u c h  c a s e s  t h e  d i v i s i o n  i s  c o u n te d  a s  a  p u r e ly  i n d i v i d u a l  m a t t e r  

an d  n o t  t r e a t e d  a s  a  f a m i ly  s e v e r a n c e  p r o p e r .  B o th  p a r t i e s  w i l l  

s t i l l  b e  r i t u a l l y  c o n n e c te d  an d  t h e  r e s t  o f  t h e  f a m i ly  m em bers w i l l  

re m a in  i n t a c t .  T h u s , e x c e p t  i n  c a s e s  o f  b lo o d  f e u d ,  gttmo n i d a  a n d  

s e l l i n g  a  member i n t o  s l a v e r y ,  w here  t h e  s e v e r a n c e  o f  f a m i ly  t i e s  i s  

a b s o lu t e  a n d  w i l l  a f f e c t  t h e  i s s u e s  o f  t h e  p a r t i e s  c o n c e rn e d , t h e  

s e v e ra n c e  o f  f a m ily  t i e s  f o r  an y  o t h e r  r e a s o n  c a n  b e  r e s t o r e d  o n  th e  

p a r t i e s ’ i n i t i a t i v e .
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CHAPTER IV

PROPERTY AND DOMESTIC RELATIONS (continued)

THE POSITION AND AUTHORITY OF FATHER IN THE NYIMANG FAMILY AND 
HIS ROLE IN THE MANAGEMENT OF THE COMMON FAMILY PROPERTY

GENERAL

F o r th e  p u rp o s e s  o f  p r o p e r ty  r i g h t s  and i t s  l e g a l  d e v o lu t io n  t h e r e i n  

th e  " f a m i ly '1 among Nyimang i s  u n d e rs to o d  a s  r e f e r r i n g  s t r i c t l y  to  th e  

n u c le a r  p a r e n t a l  f a m i ly ,  v i z . ,  th e  m an, h i s  w ife  o r  w iv es  and t h e i r  

c h i l d r e n .  By "Nyimang f a m ily  p r o p e r ty "  i s  m eant p r o p e r ty  o v e r  w h ich  

th e  f a t h e r  e n jo y s  th e  a b s o lu t e  t i t l e c S hould  su ch  p r o p e r ty  c o n t in u e  

to  be  k e p t  i n t a c t  a f t e r  th e  d e a th  o f  th e  f a t h e r ,  th e n  i t  may a l s o  be 

c a l l e d  " f a m ily  p r o p e r t y " .  I n  th e  l a t t e r  s e n s e ,  " f a m ily  p r o p e r ty "  means 

th e  u n d iv id e d  p r o p e r ty  i n  w h ich  th e  a b s o lu t e  i n t e r e s t  i s  j o i n t l y  h e ld  

by th e  c h i l d r e n  o f  th e  d e c e a s e d  a s  b e in g  h i s  b o d i ly  s u c c e s s o r s .  T h is  

i s  n o t ,  a c c o r d in g  to  Nyimang i d e a s ,  a  c o r p o r a t io n  b u t  a  p a r t n e r s h i p  

w h ich  c a n  b e  d i s s o lv e d  any  tim e  a t  th e  whim o f  any  i n d iv i d u a l  m em ber.

I t  i s  a  c o n s ta n t  c u s to m a ry  r u l e  w i th o u t  e x c e p t io n s  t h a t  a l l  

p r o p e r ty  i n  th e  f a m ily  p o o l b e lo n g s  to  th e  f a t h e r  w h i le  he  i s  a l i v e ,

i . e . ,  th e  l e g a l  t i t l e  to  th e  s o - c a l l e d  " fa m ily  p r o p e r ty "  i s  h e ld  by th e  

f a t h e r  a lo n e .  I n  o th e r  w o rd s , among th e  Nyimang th e  u l t i m a t e  t i t l e ,  

c o n t r o l  and  m anagem ent o f  p r o p e r t y  ( e s p e c i a l l y  l i v e s t o c k  and  la n d )  

w i th in  a f a m ily  g ro u p  v e s t  i n  th e  f a t h e r  a s  an  i n d i v i d u a l .  The f a t h e r ’ s

r i g h t  to  d is p o s e  o f  su ch  p r o p e r t y ,  e s p e c i a l l y  i n  th e  o ld  d a y s , i s

a b s o l u t e .  The w iv es  and c h i l d r e n  hav e  o n ly  r i g h t s  to  m a in te n a n c e .

The c h i l d r e n ,  h o w ev er, h av e  r i g h t s  i n  p o s s e  a s  b e in g  th e  p o t e n t i a l  

i n t e r e s t - h o l d e r s  i n  th e  e v e n t  o f  t h e i r  f a t h e r ’ s d e a th .

S p e a k in g  g e n e r a l l y  a b o u t th e  d o m in a tin g  a u t h o r i t y  o f  a  Nuba f a t h e r ,

Hawkesworth says:



145

The pow er o f  th e  p a t e r f a m i l i a s  i s  e x tre m e , and 
i s  a n a lo g o u s  to  th e  p a t r i a  p o t e s t a s  o f  Roman 
t im e s .  A l l  th e  d i s t r i b u t i o n  o f  f a m i ly  p r o p e r ty
i s  v e s te d  i n  h im , and he may m arry  h i s  o f f s p r i n g
to  whom he  w i s h e s .*

W hile  th e  above q u o t a t io n  i n  p r i n c i p l e  d e s c r ib e s  th e  l e g a l  s t a t u s  o f  th e

f a t h e r  w i th  a c c u r a c y ,  a c a v e a t  m ust be  e n te r e d  a g a i n s t  th e  u se  o f  th e  te rm

" p a t r i a  p o t e s t a s " .  I t  i s  t r u e  t h a t  th e  pow er o f  a  Nyimang f a t h e r ,

e s p e c i a l l y  i n  th e  o ld  d a y s ,  was c o n s id e r a b l e  (a s  in d e e d  was th e  c a s e  i n

th e  m a jo r i t y  o f  o t h e r  Nuba t r i b e s ) .  T h u s, among th e  Nyimang i n  th e  o ld

d a y s ,  a  f a t h e r  had  th e  r i g h t  and pow er to  s e l l  h i s  f a m ily  members i n t o

s l a v e r y .  N e v e r th e le s s ,  i t  i s  w rong to  e q u a te  su ch  pow er w i th  t h a t  o f

th e  Roman p a t r i a  p o t e s t a s . A Roman p a t r i a r c h  h a d , among o th e r  t h i n g s ,

th e  pow er o f  l i f e  and d e a th  o v e r  h i s  f a m ily  m em bers. In d e e d , th e  s t a t u s

o f  h i s  own c h i l d  v i s - h - v i s  th e  f a t h e r  was l i t t l e  b e t t e r  th a n  t h a t  o f  th e

2 . .a c t u a l  s l a v e .  T h is  h a s  n e v e r  b e e n  t r u e  m  Nyimang o r  o th e r  Nuba

s o c i e t i e s .

S te v e n s o n ’ s summary o f  th e  pow er and a u t h o r i t y  o f  a  f a t h e r  i n  

Nyimang s o c i e t y  a s  r e g a r d s  th e  m anagem ent o f  th e  f a m ily  p r o p e r ty  i s  

a s  f o l lo w s :

A ll  c a t t l e ,  i n c lu d in g  t h a t  o f  th e  m a r r ie d  s o n s ,  
i s  u n d e r  th e  f a t h e r ’ s c o n t r o l .  B uying  and  
s e l l i n g  o f  c a t t l e  a r e  s t r i c t l y  r e g u l a t e d  by h im .
I f  a  so n  w is h e s  to  s e l l  a  cow, o r  to  g iv e  h e r  
to  h i s  w i f e ’ s f a m i ly ,  h e  m ust o b t a i n  p e r m is s io n ;  
i f  he bu y s a  cow, i t  t e c h n i c a l l y  b e lo n g s  to  h i s  
f a t h e r .  M ilk  f o r  f a m i ly  u se  i s  n o rm a lly  
d iv id e d  by th e  f a t h e r ,  b u t  som etim es he  p l a c e s  
a  cow a t  th e  d i s p o s a l  o f  a s o n ’ s f a m i ly ;  th e  
s o n ’ s w if e ^ o r  w iv es  w i l l  th e n  ta k e  m ilk  and 
d iv id e  i t .

I t  i s  t r u e  t h a t  th e  f a t h e r ’ s r i g h t s  o v e r  h i s  c h i l d ’ s p r o p e r ty  w i l l  n o t  

t e r m in a te  s im p ly  b e c a u s e  a c h i l d  h a s  a c q u ir e d  an  in d e p e n d e n t  p o s i t i o n

1. H aw kesw orth , o p . c i t . ,  181.
2 . See W.W. B u c k la n d , A M anual o f  Roman P r i v a t e  Law, 1925, 6 0 -6 4 .
3 . S te v e n s o n , "The Nyamang o f  th e  Nuba M o u n ta in s " , o p . c i t . ,  7 9 .
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o f  h i s  own, i . e . ,  by m a rry in g  and e s t a b l i s h i n g  a s e p a r a t e  h o m e s te a d .

In d e e d , p r o p e r ty  l i n k s  b e tw e en  th e  f a t h e r  and h i s  m a r r ie d  so n s  c o n t in u e  

to  o p e r a te  so lo n g  a s  th e  f a t h e r  i s  a l i v e .  T h is  may be due to  th e  f a c t  

t h a t ,  d e s p i t e  th e  a p p a re n t  econom ic in d e p e n d e n c e  o f  th e  s o n , a  m a r r ie d  

c h i l d  i s  s t i l l  r e g a r d e d  a s  u n q u a l i f i e d  to  p e rfo rm  any  r e l i g i o u s  

c e re m o n ie s  to  th e  a n c e s to r s  d u r in g  th e  l i f e t i m e  o f  h i s  f a t h e r .  As i n  

many A f r ic a n  s o c i e t i e s  su ch  a s  th e  A rusha  o f  T a n z a n ia ,^  th e  f a t h e r  who 

i s  v e r s e d  i n  r e l i g i o u s  m a t te r s  i s  th e  o n ly  one who h a s  th e  c a p a c i ty  and  

th e  n e c e s s a r y  e x p e r t i s e  to  p e rfo rm  s a c r i f i c e s  to  a p p e a s e  a n c e s t r a l  s p i r i t s ,  

and h e n c e  o b t a i n  t h e i r  b l e s s i n g s  f o r  th e  g e n e r a l  w e l f a r e  o f  th e  l i v i n g  

f a m ily  m em bers. F o r t h i s  r e a s o n ,  ev en  m a r r ie d  c h i l d r e n  m ust c o n t in u e  to  

pay  t h e i r  t a x  to  t h e i r  f a t h e r  so  t h a t  th e  l a t t e r  may keep  c o n ta c t  w i th  

th e  a n c e s t o r s .

T h is  h a v in g  b e e n  s a i d ,  one m ust s t i l l  q u a l i f y  S te v e n s o n ’ s g e n e r a l  

s ta te m e n t  and add t h a t ,  d e s p i t e  t h i s  w ide  a u t h o r i t y  o f  a  f a t h e r  o v e r  h i s  

c h i l d r e n ’ s p r o p e r t y ,  th e  s i t u a t i o n  c h a n g es  s l i g h t l y  when a c h i l d  g e t s  

m a r r ie d .  I t  i s  c u s to m a ry  t h a t ,  i n  th e  m a jo r i t y  o f  c a s e s ,  m a r r ie d  

c h i l d r e n  w i l l  b u i l d  s e p a r a t e  compounds o f  t h e i r  own w here  th e y  a r e  some

tim e s  a llo w e d  to  keep  t h e i r  p r i v a t e l y  a c q u ir e d  p r o p e r t y ,  in c lu d in g  l i v e 

s to c k .  T h u s , u n l ik e  w i th  u n m a rr ie d  s o n s ,  any p r o p e r t y  a c q u ir e d  by a 

m a r r ie d  so n  b e lo n g s  to  him  and  to  h i s  c h i l d r e n .  I f  a  m a r r ie d  so n  

o c c u p ie s  a  p i e c e  o f  v i r g i n  l a n d ,  th e n  i t  b e lo n g s  to  h im  and n o t  to  h i s  

f a t h e r .  I n fo rm a n ts  i n d i c a t e  t h a t  a  m a r r ie d  so n  w i th  a  s e p a r a te  compound 

h a s  an  o p t io n  e i t h e r  to  s e p a r a t e  h i s  p r o p e r ty  and  k e e p  i t  p r i v a t e l y  i n  

h i s  own com pound, o r  to  l e t  i t  be k e p t  i n  th e  f a t h e r ’ s compound. In  

th e  fo rm e r  c a s e  h e  e n jo y s  a  c o n s id e r a b l e  r i g h t  o v e r  su ch  p r o p e r t y ,  b u t  

i n  th e  l a t t e r  th e  f a t h e r  h a s  th e  r i g h t  o f  c o n t r o l .

1. See P .H . G u l l i v e r ,  "The A ru sh a  F a m ily " , i n  R . I .  Gray and  P .H .G u l l iv e r  
The F a m ily  E s t a t e  i n  A f r i c a ,  L ondon, 1964, 203 .
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By m a r ry in g , a  so n  may e s t a b l i s h  c e r t a i n  r i g h t s  o v e r  h i s  p r i v a t e l y  

h e ld  p r o p e r t y .  T h u s, i t  i s  s t r i c t  law  among th e  Nyimang t h a t  a  f a t h e r  

h a s  no r i g h t  to  d i s p o s e  o f  p r o p e r ty  r e fu n d e d  to  th e  f a m ily  a s  a r e s u l t  o f  

th e  d e a th  o f  a  s o n ’ s w i f e .  T h is  p r o p e r ty  i s  known a s  d u ran g u  k i . The 

f a t h e r  a l s o  h a s  no a u t h o r i t y  o v e r  p r o p e r ty  re fu n d e d  to  th e  f a m i ly  i n  

c a s e s  o f  a  d iv o r c e  o f  a  s o n ’ s w i f e .  The re fu n d e d  p r o p e r ty  i n  e a ch  c a s e  

becom es, i n  law , p r i v a t e  p r o p e r ty  o f  th e  so n  and th e  so n  a lo n e  i s  f r e e  to  

d i s p o s e  o f  i t  i n  w h a te v e r  m anner he  s e e s  f i t  w i th o u t  r e f e r e n c e  to  h i s  

f a t h e r .  T h is  p r o p e r ty  n e v e r  goes b a c k  i n t o  th e  f a m ily  p o o l and th e  o t h e r

members o f  th e  f a m i ly  g a in  no r i g h t s  o v e r  i t  a f t e r  th e  f a t h e r ’ s d e a th .

T h is  i s  so  even  i f  th e  r e fu n d e d  p r o p e r ty  c o n t in u e s  to  re m a in  i n  th e  

f a t h e r ’ s com pound. H ow ever, a s  a  g e n e ra l  r u l e ,  a  f a t h e r  w i l l  a d v is e  

a m a r r ie d  son , upon  m a r r ia g e ,  to  s e p a r a t e  h i s  own c a t t l e  from  th e  r e s t  o f  

th e  f a m ily  h e rd  so  t h a t  th e  o t h e r  u n m a rr ie d  so n s  may n o t  c la im  r i g h t s  o v e r  

them  a f t e r  th e  d e a th  o f  th e  f a t h e r .  B u t e v e n  i f  l i v e s t o c k  b e lo n g in g  to  

th e  m a r r ie d  so n  and  th e  f a t h e r  a r e  k e p t  t o g e th e r  f o r  h e r d in g  p u r p o s e s ,  

th e  a b s o lu t e  and p r i v a t e  r i g h t  o f  th e  m a r r ie d  so n  o v e r  h i s  l i v e s t o c k  w i l l  

n e v e r  be d o u b te d .

I t  s h o u ld  be  co n ced ed  t h a t  a  f a t h e r  s t i l l  h a s  c e r t a i n  p r o p r i e t a r y  

r i g h t s  o v e r  h i s  m a r r ie d  c h i l d ’ s p r o p e r ty  ev en  i f  t h e i r  h e rd s  a r e  k e p t  

s e p a r a t e l y .  Thus a  m a r r ie d  so n  i s  t o t a l l y  p r o h i b i t e d  (a s  b e in g  ta b o o )  

from  s l a u g h t e r i n g  a  ram , a  h e - g o a t ,  a  cock  o r  an  ox i n  h i s  compound 

w h i le  h i s  f a t h e r  i s  s t i l l  a l i v e .  I n  Nyimang cu s to m  th e s e  c a t e g o r i e s  o f  

a n im a ls  b e lo n g  to  th e  f a t h e r ,  and  th e  m a r r ie d  so n  m ust g iv e  them  to  h i s  

f a t h e r  w henever h i s  f a t h e r  w is h e s  to  d i s p o s e  o f  them  i n  any  way h e  p l e a s e s .

I n  a d d i t i o n ,  a  m a r r ie d  so n  m u st g iv e  c e r t a i n  am ounts o f  h i s  fa rm  p ro d u c e

to  h i s  f a t h e r  e v e ry  y e a r .

1) M anagement o f  F am ily  P r o p e r ty

The c r e a t i o n  o f  a  common p r o p e r ty  i n  t h e  Nyim ang f a m i ly  and
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i t s  s u b s e q u e n t  i n c r e a s e  may be  a c h ie v e d  th ro u g h  v a r io u s  m eans.

T h is  may in c lu d e  p r o p e r ty  l e f t  by th e  i n t e s t a t e  d e c e a s e d  f a t h e r .

I t  may a l s o  in c lu d e  p r o p e r ty  b ro u g h t  a s  m a r r ia g e  c o n s id e r a t i o n  

f o r  o n e ’ s d a u g h te r s  o r  s i s t e r s ,  o r  t h a t  w h ich  i s  b ro u g h t  by any 

o t h e r  member o f  th e  f a m ily  g ro u p , v i z . ,  f a t h e r ,  w if e  and c h i l d r e n  

e i t h e r  th ro u g h  g i f t ,  p u r c h a s e  o r ,  a s  i n  days gone b y , by 

o c c u p a t io n  o f  v a c a n t  l a n d .  C u s to m a r ily ,  any su c h  p r o p e r ty  m ust 

b e  p o o le d  i n  one p l a c e  u n d e r  th e  d i r e c t  a u t h o r i t y  and o v e r a l l  

s u p e r v i s io n  o f  th e  f a t h e r .  A f t e r  h i s  d e a th ,  th e  c h i l d r e n ,  i f  th e y  

so  w is h ,  may p r e s e r v e  th e  w e a l th  i n t a c t  u n d e r  th e  g e n e r a l  

g u a r d ia n s h ip  o f  th e  e l d e s t  b r o t h e r .

One o f  th e  re m a rk a b le  f e a t u r e s  o f  th e  Nyim ang sy s te m  o f  

p r o p e r ty  h e ld  w i t h in  th e  f a m ily  g roup  i s  t h a t  e a c h  i n d i v i d u a l  

member can  i d e n t i f y  e x a c t ly  th e  ty p e  o f  p r o p e r ty  b ro u g h t  i n t o  th e  

f a m ily  p o o l by him  o r  by h i s  m o th e r , th ro u g h  h i s  s i s t e r s ’ m a r r ia g e  

c o n s i d e r a t i o n s ,  o r  by a  f u l l  b r o t h e r .  T h is  i s  c r u c i a l ,  a s  i t  i s  

law  among th e  Nyimang t h a t  e v e ry o n e  i s  e n e i t l e d  to  h i s  r e s p e c t i v e  

p r o p e r ty  a f t e r  th e  f a t h e r ’ s d e a th .  M ale c h i l d r e n  h av e  th e  r i g h t  

to  p r o p e r ty  a c q u i r e d  o r  b r o u g h t  by t h e i r  s i s t e r s  o r  m o th e rs  i n  

p r e f e r e n c e  t o  o t h e r  s t e p - b r o t h e r s .  B u t, a s  h a s  b e e n  i n d i c a t e d ,  

d u r in g  h i s  l i f e t i m e  a  f a t h e r  i s  f r e e  to  u s e  th e  common f a m i ly  p r o p e r ty  

i n d i s c r i m i n a t e l y  w i th o u t  c o n s u l t a t i o n  w ith  o r  w i th o u t  c o n s e n t  from  

th e  r e s t  o f  th e  f a m i ly  m em bers. A f a t h e r  m ay, o u t  o f  c o u r t e s y ,  

a s k  th e  p e rm is s io n  o f  h i s  c h i l d  to  u se  th e  c h i l d ’ s p r o p e r t y .  I t  

i s  r a r e  f o r  a  c h i l d  to  w i th h o ld  h i s  p e rm is s io n  i n  su ch  c a s e s .

B ut i f  th e  im p o s s ib le  h a p p e n s  and th e  c h i l d  d o es  r e f u s e  t o  p e rm i t  

h i s  f a t h e r  to  ta k e  th e  p r o p e r t y ,  th e n  th e  f a t h e r  can  s t i l l  d i s p o s e  

o f  th e  s a id  p r o p e r ty  a s  o f  r i g h t .
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A lth o u g h  th e  l e g a l  p r i n c i p l e  i s  t h a t  a l l  p r o p e r t y  i n  t h e  

common f a m i ly  p o o l  b e lo n g s  t o  t h e  f a t h e r ,  o t h e r  members o f  t h e  

f a m i ly  h av e  e q u a l  r i g h t s  o f  e n jo y m e n t .  T h e re  i s ,  how ever ,  no 

d i f f e r e n c e  i n  th e  quantum  o f  en jo y m e n t  a s  b e tw e e n  an  a d u l t  p e r s o n  

and  a m in o r ,  o r  b e tw e e n  a  m ale  and  f e m a le  memberc As i t  i s  

c u s to m a ry  t h a t  m a r r i a g e s  am ongst o n e ’ s c h i l d r e n  m ust be e n t e r e d  

i n t o  i n  o r d e r  o f  s e n o r i t y ,  o l d e r  b r o t h e r s  have  p r i o r i t y  o v e r  

y o u n g e r  b r o t h e r s  i n  g e t t i n g  m a r r i e d .  F o r  t h a t  r e a s o n  a l o n e ,  th e  

s e n i o r  b r o t h e r  may be  t h e  f i r s t  t o  r e a p  th e  b e n e f i t s  o f  t h e  j o i n t  

f a m i ly  p r o p e r t y .  F o r  t h e  a p p l i c a t i o n  o f  t h e  s e n i o r i t y  r u l e  i t  

makes no d i f f e r e n c e  w h e th e r  t h e  r e m a in in g  s t o c k  i s  i n s u f f i c i e n t  

to  m ee t  t h e  n e e d s  o f  t h e  r e s t  o f  t h e  c h i l d r e n .  A f t e r  t h e  s e n i o r  

b r o t h e r  h a s  m a r r i e d ,  t h e  w hole  f a m i ly  u n i t  m ust c o - o p e r a t e  to  f i n d  

a  w i f e  f o r  t h e  s eco n d  s e n i o r  b r o t h e r ,  and so  o n .  I n  t h e o r y ,  t h i s  

r u l e  o f  c o - o p e r a t i o n  w i l l  c o n t i n u e  even  a f t e r  t h e  d e a th  o f  t h e  

f a t h e r .  H ere  an  i m p o r t a n t  f a c t  m ust be p o i n t e d  o u t ,  t h a t  t h e  

r u l e  o f  s e n i o r i t y  d oes  n o t  n e c e s s a r i l y  a p p ly  t o  s t e p - b r o t h e r s .  

T hus ,  w h i l e  a  f u l l  b r o t h e r  m u s t  w a i t  u n t i l  h i s  e l d e r  b r o t h e r  g e t s  

m a r r i e d ,  a j u n i o r  s t e p - b r o t h e r  c a n ,  i f  t h e  r e s o u r c e s  o f  t h e  f a m i ly  

p e r m i t ,  m a r ry  b e f o r e  h i s  s e n i o r - s t e p  b r o t h e r .

The en jo y m e n t  o f  common f a m i ly  p r o p e r t y  c a r r i e s  w i t h  i t  an  

o b l i g a t i o n  im posed  upon e v e r y  f a m i ly  member t o  t a k e  c a r e  o f  su c h  

p r o p e r t y .  I t  i s  t h e r e f o r e  in cu m b en t  on th e  c h i l d r e n  and w iv e s  t o  

w a t e r  and h e r d  t h e  f a m i ly  h e r d .  Wives may c o n t r i b u t e  i n  w a t e r i n g  

t h e  a n im a ls  w h i l e  t h e  c h i l d r e n  a r e  r e s p o n s i b l e  f o r  h e r d i n g ,  

b r i n g i n g  th e  a n im a ls  b a c k  when th e y  h av e  s t r a y e d ,  and p r o t e c t i n g  

them  a g a i n s t  t h e f t .
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A lth o u g h  a f a t h e r  i s  l e g a l l y  r e s p o n s i b l e  f o r  t h e  t o r t i o u s  

l i a b i l i t y  and  d e b t s  o f  h i s  c h i l d r e n ,  a  f a t h e r  c an  r e f u s e  t o  pay 

d e b t s  f r e q u e n t l y  i n c u r r e d  by h i s  d e l i n q u e n t  c h i l d  who h a s  p r o v e d  

t o  be  a b u rd e n  on t h e  o t h e r  f a m i ly  m em bers . T h is  i s  so  e s p e c i a l l y  

i f  su c h  a c h i l d  do es  n o t  w ork  h a r d  enough to  i n c r e a s e  t h e  f a m i ly  

p r o p e r t y . ^  T hus , i n  c e r t a i n  c a s e s ,  a  d e l i n q u e n t  son  on whose 

b e h a l f  a  heavy  d e b t  h a s  b e e n  p a i d ,  h a s  no r i g h t  t o  r e q u e s t  h i s  

f a t h e r  to  pay  a m a r r i a g e  c o n s i d e r a t i o n  f o r  h im . The paym ent o f  

t h e  d e b t  may be r e g a r d e d  a s  t h e  c h i l d ’ s s h a r e  o f  th e  f a m i ly  f o r t u n e  

w h ich  he  h a s  t a k e n ,  and  h e n c e  he  m ust  f o r f e i t  any  s u b s e q u e n t  

c la im s  o v e r  f a m i ly  f u n d s .

D e s p i t e  t h e  o v e rw h e lm in g  a u t h o r i t y  o f  t h e  f a t h e r  i n  d i s p o s i n g  

o f  f a m i ly  p r o p e r t y ,  t h e  f a t h e r ’ s pow ers  o f  d i s p o s i t i o n  a r e  l i a b l e  

t o  be c h a l l e n g e d  by h i s  c h i l d r e n  th ro u g h  t h e  s u p p o r t  o f  t h e  e l d e r s  

s h o u ld  he  a b u s e  h i s  a u t h o r i t y .  T hus ,  a  f a t h e r  m ust n o t  u s e  

p r o p e r t y  to  m arry  a  new w i f e  w h i l e  h i s  s o n ,  who h i m s e l f  i s  o f  

m a r r i a g e a b l e  a g e ,  r e m a in s  u n m a r r i e d .  I n d e e d ,  i n  many s i t u a t i o n s  

t h e  a u t h o r i t y  o f  t h e  f a t h e r  c an  be  q u e s t i o n e d ,  f o r  i n s t a n c e ,  i f  he  

s h o u ld  t r y  t o  o v e r lo o k  a  s e n i o r  so n  and a t t e m p t  t o  pay  m a r r i a g e  

c o n s i d e r a t i o n  t o  a  j u n i o r  so n  w i t h o u t  s t r o n g  r e a s o n s .  I n  e a c h  o f  

t h e  above  s i t u a t i o n s  t h e  f a t h e r  m ust  show good c a u s e  f o r  h i s  

a c t i o n ,  e . g . ,  t h a t  t h e  s e n i o r  son  i s  p h y s i c a l l y  h a n d ic a p p e d  o r  i s  

n o t  h i s  l e g i t i m a t e  c h i l d

A f a m i ly  head  ( u s u a l l y  a  f a t h e r )  w i t h  s e v e r a l  w iv e s  m u s t  e x e r t  

h i s  a u t h o r i t y  to  m a i n t a i n  t h e  o b l i g a t o r y  c o - o p e r a t i o n  and u n i t y  

b e tw e en  t h e  v a r i o u s  members o f  t h e  d i f f e r e n t  h o u s e s .  He m u s t  

s u p p r e s s  i n d i v i d u a l  r i v a l r i e s  and  o t h e r  p e r s o n a l  a s p i r a t i o n s  b e tw e e n  

b r o t h e r s  i n  m a t t e r s  r e l a t i n g  to  p r o p e r t y .  A f t e r  t h e  d e a t h  o f  t h e

1. I n  t h e  o l d  days  such  c h i l d r e n  w ere  s o ld  i n t o  s l a v e r y ,  e s p e c i a l l y  i n  
t im e s  o f  f a m in e .



151

f a t h e r  t h e  u n i t y  b e tw e e n  t h e  f a m i ly  member may o r  may n o t  be  

m a i n t a i n e d .  I t  a l l  d e pends  on t h e  i n d i v i d u a l  c i r c u m s t a n c e s  o f  

e a c h  c a s e ,  and on t h e  e l d e r  b r o t h e r  and w h e th e r  i t  i s  c o n v e n ie n t  

f o r  t h e  h a l f - b r o t h e r s  t o  m a i n t a i n  good r e l a t i o n s  i n  p r o p e r t y  

m a t t e r s .  I n  t h e  m a j o r i t y  o f  c a s e s ,  t h e  d e a th  o f  t h e  f a t h e r  may 

be t h e  b e g in n i n g  o f  t h e  b reakdow n o f  t h e  n u c l e a r  f a m i l y .  Y ounger 

members may be  t a k e n  c a r e  o f  by t h e i r  s e n i o r  m a r r i e d  b r o t h e r s  u n t i l  

t h e y  ( t h e  y o u n g s t e r s )  g e t  m a r r i e d .  A f t e r  t h a t  e a ch  b r o t h e r  may, i f  

he  w i s h e s ,  be  r e g a r d e d ,  a t  l e a s t  e c o n o m i c a l ly ,  a s  a n  i n d e p e n d e n t  

p e r s o n  f rom  t h e  r e s t  o f  h i s  b r o t h e r s  and h i m s e l f  become t h e  h e a d  

o f  h i s  n u c l e a r  f a m i ly .

S o c i a l l y  and r i t u a l l y ,  h o w e v e r ,  t h e  compound (w i r ) o f  t h e  

d e c e a s e d  f a t h e r  m ust  be  p r e s e r v e d  by t h e  j o i n t  e f f o r t s  and 

r e s p o n s i b i l i t y  o f  a l l  b r o t h e r s .  The y o u n g e r  b r o t h e r  o f  e a c h  h o u s e  

m ust  be r e s p o n s i b l e  f o r  t h e  manda ( h e a r t h )  o f  t h e  d e c e a s e d  f a t h e r ,  

w h i l e  t h e  e l d e s t  so n  o f  t h e  s e n i o r  w i f e  becomes a  s p i r i t u a l  f a t h e r  

and h e n c e  becomes r e s p o n s i b l e  f o r  a l l  r e l i g i o u s  p e r f o r m a n c e s .  I n  

t h i s  m anner t h e  f a m i ly  u n i t y  w i l l  be  k e p t ,  v i z . , t h r o u g h  s o c i a l  

and  r i t u a l  c o n n e x io n s .  I f  a  d e c e a s e d  p e r s o n  h a s  s m a l l  c h i l d r e n  

h i s  b r o t h e r  may a c t  a s  a  s p i r i t u a l  f a t h e r .  The b r o t h e r  may a c t  

a s  a  g u a r d i a n  and w i l l  p e r f o r m  a l l  r i t u a l  c e r e m o n ie s .  I n  law  t h e  

d e c e a s e d ’ s b r o t h e r  h a s  no l e g a l  r i g h t s  o v e r  t h e  d e c e a s e d  p e r s o n ’ s 

p r o p e r t y .  But i t  i s  n o t  s u r p r i s i n g  among th e  Nyimang, e s p e c i a l l y  

i n  t h e  o l d  d a y s ,  t o  f i n d  a f a t h e r ’ s b r o t h e r  who h a s  b e e n  a p p o i n t e d  

a s  g u a r d i a n ,  to  u s e  h i s  p o s i t i o n  t o  ro b  h i s  b r o t h e r ’ s c h i l d r e n  o f  

t h e i r  p r o p e r t y .  T h is  i s  m o s t  l i k e l y  to  h a p p e n  w here  t h e  d e c e a s e d  

p e r s o n  h a s  l e f t  a  widow o f  m a r r i a g e a b l e  age  and  m in o r  c h i l d r e n .

Here  t h e  d e c e a s e d ’ s b r o t h e r  may m arry  t h e  widow and i n  some c a s e s
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may m erge th e  two f a m i l i e s  t o g e t h e r .  The new h u sb a n d  may t h e n  

u s e  h i s  d e c e a s e d  b r o t h e r ’ s p r o p e r t y  f o r  h i s  own b e n e f i t  u n d e r  

t h e  p r e t e x t  o f  b r i n g i n g  up t h e  c h i l d r e n .  T h is  m i s a p p r o p r i a t i o n ,  

e s p e c i a l l y  i n  m odern t i m e s ,  h a s  b e e n  th e  s u b j e c t  o f  l e n g t h y  law  

s u i t s  b e tw e en  some r a p a c i o u s  men and t h e i r  b r o t h e r s '  c h i l d r e n  

a f t e r  th e  c h i l d r e n  come o f  a g e .

A f t e r  t h e  d e a th  o f  t h e  f a t h e r ,  t h e  r e l a t i o n  b e tw e e n  th e  

d i f f e r e n t  h o u s e s  becomes t h a t  o f  i n t e r - h o u s e  r e l a t i o n .  The 

d i v i s i o n  o f  t h e  common f a m i ly  p r o p e r t y  i s  i n e v i t a b l e  and  i s  d o n e ,  

a t  t h i s  s t a g e ,  p e r  s t i r p e s . The in d e p e n d e n t  i d e n t i t y  o f  e a c h  

h o u s e  grows s t r o n g  a s  t im e  go es  o n ,  w i t h  t h e  s e n i o r  b r o t h e r s  o f  

e a c h  h o u s e  a s  t h e  m ain  a c t o r s . ^  T hus ,  any  p r o p e r t y  b r o u g h t  by 

j u n i o r  b r o t h e r s  o r  a s  a  m a r r i a g e  c o n s i d e r a t i o n  o f  a  s i s t e r  m u s t ,  

a s  a  s t r i c t  law , be k e p t  w i t h i n  t h a t  p a r t i c u l a r  h o u s e .  How ever, 

a l t h o u g h  e a c h  m a r r i e d  b r o t h e r  may e s t a b l i s h  h i s  own compound w i t h  

a  n u c l e a r  f a m i ly  o f  h i s  own, and  a l t h o u g h  r e l a t i o n s  b e tw e e n  f u l l  

b r o t h e r s  a r e  a lw ays  s t r o n g e r  t h a n  w i t h  h a l f - b r o t h e r s ;  y e t  t h e r e  i s  

n o t h i n g  l i k e  c o m p le te  in d e p e n d e n c e  o r  t o t a l  d i s i n t e g r a t i o n  o f  t h e  

f a t h e r ’ s compound a f t e r  h i s  d e a t h .  H is  w iv e s  w i l l  s t i l l  c o n t i n u e  

t o  r e s i d e  i n  t h e  compound and  w i l l  c o n t i n u e  to  e n jo y  t h e  r e m a in i n g  

p r o p e r t y  and c u l t i v a t e  t h e  l a n d  a l l o c a t e d  t o  them  by t h e  d e c e a s e d  

h u s b a n d .  The y o u n g e r  so n  o f  e a c h  w i f e ,  a s  h a s  b e e n  p o i n t e d  o u t ,  

w i l l  c o n t i n u e  to  r e s i d e  i n  h i s  f a t h e r ’ s compound even  a f t e r  h i s  

m a r r i a g e  so  a s  t o  k eep  h i s  f a t h e r ’ s manda and o t h e r  s h r i n e s .  He 

does  n o t  b u i l d  a  new h o u s e  b u t  w i l l  s t a y  i n  h i s  m o th e r ’ s h u t  and 

b e a r  t h e  r e s p o n s i b i l i t y  o f  k e e p in g  h i s  m o th e r  who m u st  a l l o w  h i s  

w i f e  to  u t i l i z e  t h e  t i n y  (home f a r m ) .

1. C f . ,  P .H . G u l l i v e r ,  The F a m ily  H e rd s ,  London, 1972, 174.
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A f t e r  t h e  d e a t h  o f  t h e  f a t h e r  t h e  e l d e s t  so n  assum es a u t h o r i t y  

and  h i s  m o th e r  and y o u n g e r  b r o t h e r s  m ust  f o l l o w  and a c c e p t  h i s  

l e a d .  He becomes th e  o n ly  one who h a s  t h e  c a p a c i t y  to  p e r f o r m  

th e  n e c e s s a r y  t a n y a r i  ( " r e l i g i o u s  cerem ony")  i n  h i s  f a t h e r ’ s 

compound. He h a s  t h e  r i g h t  t o  r e f u s e  to  a l l o w  h i s  f a t h e r ’ s 

b r o t h e r s  t o  t a k e  any  p a r t  i n  su c h  c e re m o n ie s  so  t h a t  he  can  w i e ld  

c o n s i d e r a b l e  power o v e r  t h e  r e s t  o f  h i s  y o u n g e r  b r o t h e r s .  B u t ,  

a s  h a s  b e e n  p o i n t e d  o u t ,  t h i s  does  no mean t h a t  t h e  y o u n g e r  b r o t h e r  

h a s  t o  abandon  h i s  r i g h t s  i n  t h e  f a m i ly  p r o p e r t y ,  e s p e c i a l l y  i f  t h e  

p r o p e r t y  i s  k e p t  u n d i v id e d  u n d e r  t h e  g e n e r a l  c o n t r o l  o f  t h e  e l d e r  

b r o t h e r .  T h u s ,  a  m a r r i e d  s e n i o r  b r o t h e r  c a n n o t  r e f u s e  t o  pay 

m a r r i a g e  c o n s i d e r a t i o n  t o  h i s  j u n i o r  b r o t h e r  ( f rom  th e  common f a m i ly  

p r o p e r t y )  i n  o r d e r  to  c o n t r a c t  a  s eco n d  m a r r i a g e .  C o n v e r s e ly ,  a 

w e a l th y  b r o t h e r  i s  u n d e r  no l e g a l  o b l i g a t i o n  t o  pay  m a r r i a g e  

c o n s i d e r a t i o n  to  h i s  d i s o b e d i e n t  j u n i o r  b r o t h e r  o u t  o f  h i s  own 

( s e n i o r  b r o t h e r ’ s )  p e r s o n a l  p r o p e r t y .

2) A l i e n a b i l i t y  and R e d e e m a b i l i ty  o f  t h e  Common F a m ily  P r o p e r t y  

On t h e  s t r e n g t h  o f  h i s  u n l i m i t e d  power o f  c o n t r o l  o f  t h e  

f a t h e r  o v e r  t h e  common f a m i ly  p r o p e r t y ,  he  m ust  e n s u r e  t h a t  a l l  

f a m i ly  members e n jo y  t h e  b e n e f i t s  o f  su c h  p r o p e r t y  e q u a l l y .

However, no member o t h e r  t h a n  t h e  f a t h e r  h a s  t h e  r i g h t  o r  c a p a c i t y  

to  a l i e n a t e  any p o r t i o n  o f  t h e  f a m i ly  p r o p e r t y  w i t h o u t  t h e  f a t h e r ’ s 

e x p r e s s  c o n s e n t .  Any p r o p e r t y  t r a n s a c t i o n  e n t e r e d  i n t o  by any  

f a m i ly  member w i t h o u t  t h e  f a t h e r ’ s know ledge  m u s t ,  i n  law , be  

r a t i f i e d  by th e  f a t h e r .  I n  o t h e r  w o rd s ,  t h e  f a t h e r  h a s  a  r i g h t  

t o  r e v o k e  a  s a l e  t r a n s a c t i o n  e n t e r e d  i n t o  by a  f a m i ly  member i n  

r e l a t i o n  to  a  commonly h e l d  p r o p e r t y  w i t h o u t  t h e  e x p r e s s  p e r m i s s i o n  

o f  t h e  f a t h e r .  H ow ever, i n s t a n c e s  e x i s t  w here  c h i l d r e n  may be
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j u s t i f i e d  i n  d i s p o s i n g  o f  t h e i r  f a t h e r ’ s p r o p e r t y  w i t h o u t  f i r s t  

o b t a i n i n g  h i s  p e r m i s s i o n .  Such i n s t a n c e s  a r e  when a grow n-up 

so n  r e m a in s  u n m a r r ie d  b e c a u s e  h i s  f a t h e r  w ould  n o t  pay  a m a r r i a g e  

c o n s i d e r a t i o n  on h i s  b e h a l f .  I n  t h i s  c a s e ,  a c c o r d i n g  to  

i n f o r m a n t s ,  a  son  h a s  a  r i g h t  to  t a k e  p a r t  o f  h i s  f a t h e r ’ s p r o p e r t y  

w i t h o u t  t h e  f a t h e r ’ s c o n s e n t ,  and pay i t  a s  a m a r r i a g e  c o n s i d e r a t i o n  

t o  o b t a i n  a  w i f e .  I n  su c h  c i r c u m s t a n c e s  t h e  f a t h e r  may be p r e v e n t e d  

by law  and  c u s to m  f rom  r e c o v e r i n g  any p a r t  o f  t h e  p r o p e r t y  p a i d  a s  

m a r r i a g e  c o n s i d e r a t i o n  f o r  h i s  s o n ' s  w i f e .

F u r th e r m o r e ,  i n f o r m a n t s  i n d i c a t e  t h a t  s h o u ld  a f a t h e r  r e f u s e  

to  f e e d  h i s  f a m i ly  i n  t im e s  o f  f a m in e ,  t h e n  any f a m i ly  member 

( i n c l u d i n g  w iv e s )  h a s  a  r i g h t  to  d i s p o s e  o f  any p r o p e r t y  to  o b t a i n  

f o o d .  Any r p o p e r t y  d i s p o s e d  o f  f o r  t h e  above  r e a s o n s  c a n  o n ly  

be r e c l a i m e d  by th e  f a t h e r  th ro u g h  o f f e r i n g  a s u b s t i t u t e  t o  t h e  

t h i r d  p u r c h a s i n g  p a r t y .  The t h i r d  p a r t y  m ust a c c e p t  t h e  s u b s t i t u t e ,  

e s p e c i a l l y  i f  t h e  p r o p e r t y  s o  d i s p o s e d  o f  b e lo n g s  to  a  k w u n i , o r  i f  

i t  h a s  r i t u a l  c o n n e x io n s  w i t h  t h e  f a m i ly  a n c e s t o r s .

As a  r u l e  no f a m i ly  member h a s  a  r i g h t  t o  r e v o k e  a  c o n t r a c t  o f  

s a l e  e n t e r e d  i n t o  by th e  f a t h e r .  However, p r o p e r t y  t h u s  

a l i e n a t e d  by th e  f a t h e r  c a n  be  redeem ed  by o t h e r  f a m i ly  m em bers. 

Shou ld  any  p r o p e r t y  be redeem ed  by a  c h i l d ,  t h e n  i t  a l s o  becom es 

h i s  f a t h e r ’ s p r o p e r t y  who h a s  t h e  same r i g h t s  a s  b e f o r e  to  a l i e n a t e  

i t  a g a i n .  A f t e r  t h e  f a t h e r ' s  d e a th  th e  redeem ed  p r o p e r t y  w i l l  n o t  

f a l l  i n t o  t h e  f a m i ly  p o o l ,  a s  i t  w i l l  be  c o n s i d e r e d  a s  i f  f r e s h l y  

b o u g h t  by t h a t  member. Such p r o p e r t y  m ust  be  i n h e r i t e d  by t h e  

p e r s o n  who h a s  redeem ed  i t  f rom  h i s  own p o c k e t .  I f ,  h o w e v e r ,  a  

p e r s o n  w is h e s  to  s h a r e  su c h  p r o p e r t y  w i th  t h e  r e s t  o f  t h e  f a m i ly  

m em bers, t h e n  he  i s  f r e e  to  do s o .
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MARRIAGE CONSIDERATION AND OTHER PAYMENTS

1) G e n e ra l

I t  m ust  be m e n t io n e d  a t  th e  o u t s e t  t h a t  th e  paym ent o f  th e  

m a r r i a g e  c o n s i d e r a t i o n  by t h e  Nyimang who have  l i v e d  i n  towns f o r  

many y e a r s  may o r  may n o t  c on fo rm  w i t h  t h e  t r a d i t i o n a l  p a y m e n ts .

T h a t  i s  b e c a u s e  some o f  t h e s e  p e o p le  have  a d o p te d  th e  Arab way o f  

s e t t l i n g  m a r r i a g e  p a y m e n ts .  However, many o f  t h e  Nyimang who 

l i v e  i n  u r b a n  a r e a s  s t i l l  f o l l o w  th e  t r a d i t i o n a l  fo rm  o f  m a r r i a g e  

p a y m e n ts .  I n d e e d ,  some o f  them have  th e  m i s f o r t u n e  o f  

c e l e b r a t i n g  t h e i r  m a r r i a g e s  i n  b o th  t r a d i t i o n a l  and  th e  m odern Arab 

way, th u s  becom ing l i a b l e  to  i n c u r  d o u b le  e x p e n s e s .

T r a n s a c t i o n s  i n v o l v i n g  t h e  paym ent o f  m a r r i a g e  c o n s i d e r a t i o n  

a r e  m ost  c o m p l ic a t e d  among th e  Nyimang. A t l e a s t  f o u r  m ain  ty p e s  

o f  such  paym en ts  e x i s t .  T hese  i n c l u d e  a l a r g e  s p e a r  known a s  

b o r a n g ,  l i v e s t o c k ,  guns and  f o o d s t u f f s  i n  a d d i t i o n  to  m anual w ork . 

The paym ent o f  a  gun i s  n o t  a  n e c e s s a r y  r e q u i s i t e .  B u t a s  a  

c u s to m a ry  r u l e  i t  i s  m o s t  l i k e l y  t h a t  i f  a  gun h a d  b e e n  p a i d  f o r  

a  woman, t h e n  i t  i s  a l s o  h i g h l y  p r o b a b l e  t h a t  a  gun w i l l  be  demanded 

by h e r  h u sb a n d  when h e r  d a u g h te r  i s  b e in g  m a r r i e d .  T h is  i s  

r e g a r d e d  a s  a  c o m p e n s a t io n  f o r  t h e  gun t h a t  was l o s t  when t h e  m o th e r  

was m a r r i e d .  I n  t h e  o l d  d a y s  t h e  paym ent o f  a  gun was e q u i v a l e n t  

t o  o n ly  one cow. Now i n f o r m a n t s  i n d i c a t e  t h a t  paym ent o f  a  gun 

a s  p a r t  o f  m a r r i a g e  c o n s i d e r a t i o n  i s  e q u i v a l e n t  t o  t h r e e  h e a d  o f  

c a t t l e .  But s h o u ld  a  gun be  p a i d  a s  p a r t  f u l f i l m e n t  o f  a n  o u t 

s t a n d i n g  d e b t  o f  a  m a r r i a g e  c o n s i d e r a t i o n ,  e . g . ,  i f  p a i d  a s  s u  

( t h e  i n c o m p le te  p a r t  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n ) ,  t h e n  i t  m ust 

be c o u n te d  a s  one  h e a d  o f  c a t t l e  and no m ore .
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I n  days  gone by i t  was t h e  f a t h e r  who was h e l d  l e g a l l y  

r e s p o n s i b l e  f o r  t h e  paym ent o f  h i s  s o n ’ s m a r r i a g e  c o n s i d e r a t i o n .

Even to d a y  th e  same r e s p o n s i b i l i t y  e x i s t s ;  b u t  f o r  p r a c t i c a l  

r e a s o n s  t h e  son  m ust o b t a i n  th e  p r o p e r t y  f o r  h i s  m a r r i a g e  

c o n s i d e r a t i o n .  The f o l l o w i n g  a r e  t h e  m ain  p a y m e n ts .

A p e r s o n  who h a s  b e e n  a c c e p t e d  a s  a  s u i t o r  f o r  a  g i r l  m ust 

f i r s t  o f  a l l  g iv e  a  l a r g e  s p e a r  c a l l e d  b o r a n g . The g i v i n g  and 

a c c e p t i n g  o f  t h e  b o r a n g  mean t h a t  a p r o v i s i o n a l  p ro m is e  h a s  b e e n  

made to  t h e  s u i t o r  and t h a t  o t h e r  s u i t o r s  m u st  now s to p  a s k i n g  f o r  

th e  g i r l ’ s h a n d .  The paym en t o f  t h e  s p e a r  h a s  a  f u r t h e r  r i t u a l  

s i g n i f i c a n c e  a s  i t  i s  l a t e r  u se d  to  s l a u g h t e r  t h e  m a r r i a g e  g o a t s .

The b o r a n g  i s  t h e r e f o r e  an  i m p o r t a n t  i t e m  i n  t h e  s e r i e s  o f  m a r r i a g e  

paym en ts  and  m ust be  p a i d  f i r s t  b e f o r e  any o t h e r  p r o p e r t y .  Nowadays, 

and b e c a u s e  o f  th e  g ro w in g  im p o r ta n c e  o f  t h e  c a s h  economy, s u i t o r s  

a r e  a s k e d  to  pay  money i n s t e a d  o f  th e  a c t u a l  b o r a n g , o r  i n  a d d i t i o n  

to  i t .  The money th u s  p a i d  i n s t e a d  o r  i n  a d d i t i o n  t o  t h e  b o r a n g  

i s  a l s o  known a s  b o r a n g u k i  ( l i t . ,  a  t h i n g  o f  t h e  s p e a r )  o r  b a g s h i s h , 

w h ich  i s  an  A r a b ic  word f o r  a  t i p .  The amount p a y a b le  a s  b a g s h i s h  o r  

a s  b o r a n g u k i  i s  n o t  s t a n d a r d i z e d ,  b u t  r a n g e s  b e tw e e n  LS50 and  LS500. 

U n t i l  t h e n  th e  engagem en t w i l l  n o t  be c o n s i d e r e d  a s  f o rm a l  u n t i l  

f u r t h e r  paym ent a r e  made.

A f t e r  t h e  s u i t o r  h a s  g iv e n  th e  b o r a n g , t h e  g i r l ’ s  f a t h e r  c a l l s  

upon t h e  s u i t o r ' s  f a m i ly  so  t h a t  t h e  two p a r t i e s  may a g r e e  upon t h e  

amount to  be  p a i d  g e n e r a l l y .  T h is  i s  known a s  ko r& , w h ic h  m u s t  be  

shown a t  t h i s  e a r l y  s t a g e  a l t h o u g h  i t s  f u l l  paym ent may t a k e  

g e n e r a t i o n s .  N a d e l ,  h o w e v e r ,  t h i n k s  t h a t  " t h e  b r i d g e ' s  f a t h e r  

does  n o t  f o r m u la t e  h i s  demands a l l  a t  o n c e ,  b u t  s p e c i f i e s  them  i n
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t h e  c o u r s e  o f  t im e " .*  I t  i s  s u b m i t t e d  t h a t  t h e  c a s u a l  demands o f

t h e  b r i d e Ts f a t h e r  r e l a t e  o n ly  t o  s m a l l  g i f t s  and  m anual w ork , and

a l t h o u g h  he  may k eep  a s k in g  f o r  paym ent o f  t h e  m a r r i a g e  c o n s i d e r a t i o n

e v e ry  now and t h e n ,  t h e  a c t u a l  amount m ust be  known by th e  p a r t i e s

b e f o r e h a n d .  T h is  amount i s  s t a n d a r d i z e d  th ro u g h  Nyimanglando

I n  bygone  d a y s ,  t h e  amount p a y a b le  c o n s i s t e d  o f  21-30  g o a t s

and 14-15 h e a d  o f  c a t t l e .  T h is  was g r e a t l y  r e d u c e d  i n  1927

2 .t h ro u g h  g overnm en t  i n t e r v e n t i o n .  Now th e  f i r s t  i n s t a l m e n t  c o n s i s t s  

o f  two cows and  one b u l l  and 6 -15  g o a t s .  T h i s ,  a s  w i l l  b e  shown, 

w i l l  be  c o m p le te d  by a l a t e r  g e n e r a t i o n  t o  make a t o t a l  o f  f i v e  h e a d  

o f  c a t t l e  o r  s i x  i n  t h e  c a s e  o f  a  S h i r o  k i r a  ( a  g i r l  f rom  t h e  S h i r a  

c l a n )  and 21 g o a t s .  The h u sb a n d  w i l l  be  a s k e d  t o  pay o n ly  p a r t  

o f  t h e  amount and l e a v e  t h e  r e s t  as  sju ( in c o m p le t e )  and k o r u . I t  

i s  a  k in d  o f  i n t e n t i o n a l  d e b t  w hich  m ust  b e  i n c u r r e d  by a  coming 

g e n e r a t i o n .

Thus th e  m a r r i a g e  c o n s i d e r a t i o n  c an  b e  d i v i d e d  i n t o  t h e  

f o l l o w i n g  c a t e g o r i e s :

a )  B orang

b) The k p r £  w h ic h  c o n s i s t s  o f  15 g o a t s ,  s i x  o f  w h ich  ( o r  l e s s  

d e p e n d in g  on t h e  c i r c u m s t a n c e s )  w i l l  be  s a c r i f i c e d  a s  te n g o  

kwudo ( g o a t s  o f  t h e  g o u r d ) .

c )  Q rg o lu  kwudo ( g o a t s  o f  t h e  g a t e )  w h ich  w i l l  b e  s a c r i f i c e d  when 

a  woman moves t o  h e r  h u s b a n d ’ s home. T h is  w i l l  b r i n g  t h e  

r e q u i r e d  t o t a l  o f  21 g o a t s .  I n  p r a c t i c e ,  h o w e v e r ,  t h e  number

o f  g o a t s  g iv e n  to  t h e  i n - l a w s  may e x c e e d  th e  s t a n d a r d  r e q u i r e m e n t .

1.
2 .

N a d e l ,  The Nuba, o p . c i t . ,  3 9 7 -3 9 8 .  
I b i d . ,  400 .
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d) F iv e  h ead  o f  c a t t l e ,  two o f  w h ich  m ust  r e m a in  a s  s u .

I n  t h e  o l d  days  an  a d d i t i o n a l  cow known a s  amiu b a r  (b o n e ’ s cow) 

was p a i d  f o r  an  o l d  woman a s  b u y in g  h e r  b o n e s .

2) Paym ent o f  Tengu Kwudo ( g o a t s  o f  t h e  g o u r d )

A t e n g  (g o u rd  bow l)  i s  a  t r a d i t i o n a l  p l a t e  f o r  h o l d i n g  f o o d .  

However, a l t h o u g h  t h e  a c t u a l  p r o c e d u r e  o f  t h e  paym en t o f  t h e  

m a r r i a g e  c o n s i d e r a t i o n  i s  known a s  b a r  b a d i g  o r  k i d  b a d i g , t h e  

f i r s t  b a t c h  o f  t h e  p r o p e r t y  t h u s  p a i d  i s  known a s  te n g o  kwudo.

The f i r s t  amount v a r i e s  d e p e n d in g  on t h e  c i r c u m s t a n c e s .  B ut a s  

h a s  b e e n  i n d i c a t e d ,  t h e  f i r s t  s i x  o r  15 g o a t s ,  some o f  w h ich  a r e  

i n t e n d e d  f o r  s a c r i f i c e ,  m u st  i n c l u d e  a t  l e a s t  one  cow. The g o a t s  

a r e  s a c r i f i c e d  as  an  i n v i t a t i o n  and i n d i c a t i o n  t h a t  t h e  two f a m i l i e s  

have  now become r e l a t i v e s  and t h a t  food  c an  be  e x c h an g e d  and  consumed 

f r e e l y  w i t h o u t  sham e. The kwudo th e m s e lv e s  a r e  s a c r i f i c e d  f o r  t h e  

g e s h in  o f  t h e  d e c e a s e d  members o f  t h e  b r i d e ’ s f a m i l y .  The r a t i o n a l e  

i s  t h a t  t h e  dead  members m u s t  be a p p e a s e d  so  t h a t  t h e y  may s t a y  ca lm  

and n o t  lo o k  w i t h  a  g r u d g in g  eye  on t h e  l i v i n g  members when th e  

l a t t e r  s t a r t  t o  e n jo y  t h e  fo o d  g iv e n  by t h e  d a u g h e r ’ s  h u s b a n d .

On th e  day o f  t h e  s a c r i f i c e s  o f  ten g o  kwudo g i f t s  o f  c o f f e e ,  

s u g a r ,  t e a ,  o i l  and o t h e r  f o o d s t u f f s  m ust  be  g i v e n  by  th e  groom t o  

t h e  b r i d e ’ s f a m i l y .  T h e r e a f t e r ,  g i f t s  a r e  r e g a r d e d  a s  t h e  s o l e  

p r o p e r t y  o f  t h e  b r i d e ’ s  m o th e r  who w i l l  d i s t r i b u t e  some o f  them  t o  

h e r  f r i e n d s  and r e l a t i v e s .  The p r e s e n t a t i o n  o f  g i f t s  o f  c l o t h i n g  

to  t h e  b r i d e  and  o t h e r  o c c a s i o n a l  g i f t s  t o  t h e  b r i d e ’ s f a m i ly  w i l l  

c o n t i n u e  e v e n  a f t e r  t h e  c o u p le  h av e  b e e n  m a r r i e d .  T hese  g i f t s  

a r e  i m p o r t a n t  a s  t h e  w ho le  r e l a t i o n s h i p  b e tw e e n  th e  two f a m i l i e s  

may som etim es  depend  e n t i r e l y  upon th e  g o o d w i l l  o f  t h e  groom and 

h i s  f a m i l y .  D u r in g  th e  engagem ent p e r i o d  i t  i s  in cu m b e n t  on th e
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f i a n c e  and h i s  f a m i ly  to  h e l p  t h e  b r i d e * s  f a m i ly  i n  v a r i o u s  fa rm  

work and any  work a s  may be a s k e d  by th e  f a m i ly  o f  t h e  b r i d e .  

I n f o r m a n t s  i n d i c a t e  t h a t ,  i n  t h e  o ld  d a y s ,  a p e r s o n  c o u ld  o b t a i n  a

w i f e  by w o rk in g  f o r  h i s  i n - l a w s . Such a p e r s o n  w ould  be t r e a t e d

as  a  " s o n "  o f  h i s  f a t h e r - i n —law  and would  c o n t i n u e  to  r e p a i r  h i s  

in - l a w s *  h o u s e s ,  f e n c e s ,  c l e a r  t h e i r  fa rm s  and h a r v e s t  t h e  c r o p s .  

However, t h i s  a r r a n g e m e n t  was made on th e  u n d e r s t a n d i n g  t h a t  t h e  

a c t u a l  m a r r i a g e  c o n s i d e r a t i o n  would  be p a i d  a t  a  l a t e r  s t a g e  by 

th e  coming g e n e r a t i o n .

3) Paym ent o f  O rg o lu  Kwudo ( g o a t s  o f  th e  compound g a t e )

As a r u l e  a  m a r r i e d  woman w i l l  n o t  be moved to  h e r  h u sb a n d * s  

home u n l e s s  s a c r i f i c e s  o f  o r g o l u  kwudo a r e  made to  h e r  d e c e a s e d

a n c e s t o r s .  The cerem ony may be p e r fo rm e d  w h e th e r  t h e  r e s t  o f  t h e

m a r r i a g e  c o n s i d e r a t i o n  h a s  b e e n  c o m p le te d  o r  n o t . 1 t h u s ,  t h e  r i t e  

o f  o r g o lu  kwudo i s  p e r fo rm e d  by th e  husb an d  g i v i n g  s i x  t o  e i g h t  

g o a t s  t o  be  s a c r i f i c e d  to  t h e  b r i d e ' s  a n c e s t o r s  so  t h a t  t h e  b r i d e ' s  

s o u l  ( g e s h i n ) may be  r e l e a s e d  to  j o i n  t h e  new f a m i l y .  As i n  t h e  

c a s e  o f  te n g o  kwudo, t h e  s a c r i f i c e s  o f  o r g o l u  kwudo m ust  be 

accom pan ied  by g i f t s  o f  s u g a r ,  c o f f e e ,  o i l  and o t h e r  s m a l l  i t e m s .  

However, i n f o r m a n t s  i n d i c a t e  t h a t  w i t h o u t  t h e  t a n y a r i  ( r i t e )  o f  

o r g o l u  kwudo t h e  m a r r i e d  c o u p le  w i l l  be  r e g a r d e d  a s  i f  l i v i n g  i n  a

"camp" and n o t  i n  a  p r o p e r  m a t r im o n ia l  home. N o t w i t h s t a n d in g  t h i s ,
\

some i n f o r m a n t s  i n d i c a t e  t h a t  th e  r i t e  would  n o t  be  p e r fo rm e d  f o r  

a  b r i d e  i f  t h e  same was n o t  p e r fo rm e d  f o r  h e r  m o th e r  when sh e  was 

m a r r i e d .  I n  o t h e r  w o rd s ,  t h e  h u sb a n d  o f  a  woman c o u ld ,  i f  he  w i s h e s ,  

r e f u s e  to  g iv e  t h e  amount s p e c i f i e d  a s  o r g o l u  kwudo t o  h i s  i n - l a w s  

i f  he  d i s c o v e r e d  t h e  cerem ony  was n o t  p e r fo rm e d  f o r  h i s  w i f e ' s  m o th e r .

C£., Stevenson, The Nyamang of the Nuba Mountains^ op.cit., 91.
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4) The Su ( t h e  i n c o m p le t e )  and th e  Koru

One o f  t h e  m ost  s t r i k i n g  f e a t u r e s  o f  Nyimang c u s to m a ry  law , 

a s  r e g a r d s  th e  paym ent o f  m a r r i a g e  c o n s i d e r a t i o n ,  i s  t h a t  some 

o f  t h e  p r o p e r t y  m ust d e l i b e r a t e l y  be l e f t  u n p a id  to  be p a id  by 

t h e  coming g e n e r a t i o n 0 I n  The Nuba, N ade l  s a y s  t h a t  among th e  

Nyimang:

A p o r t i o n  o f  t h e  b r i d e - p r i c e  i s  n o t  p ro d u c e d  on 
m a r r i a g e ,  and n o t  by th e  h u sb a n d  h i m s e l f ,  b u t  
i s  l e f t  t o  be p a id  l a t e r ,  by h i s  d e s c e n d a n t s . . . .
The d e f e r r e d  p a y m e n ts , c a l l e d  s u ,  h a v e  an  
e s s e n t i a l l y  d i f f e r e n t  m ean ing :  t h e y  a r e  m ean t
to  b r i n g  t h e  b r i d e - p r i c e  t o  a t h e o r e t i c a l  t o t a l  
w hich  i s  s t a n d a r d i z e d  f o r  t h e  w hole  t r i b e .
T h is  s t a n d a r d  t o t a l  amounts t o  t e n  cows and  
f o u r  b u l l s ,  g o a t s  and  o t h e r  c o m m o d it ie s  n o t  
c o u n t i n g . *

T hus ,  a s  h a s  r i g h t l y  b e e n  p o i n t e d  o u t  by N a d e l ,  no m a r r i a g e  

c o n s i d e r a t i o n  among t h e  Nyimang w i l l  be p a id  o u t r i g h t  e v e n  th o u g h  

t h e  a c t u a l  m a r r i a g e  may be consummated a f t e r  t h e  n e c e s s a r y  r i t u a l s  

h a v e  b e e n  p e r f o r m e d .  A c c o rd in g  t o  Nyimang i d e a s ,  a  f u l l  paym en t 

o f  t h e  m a r r i a g e  c o n s i d e r a t i o n  on th e  s p o t  i s  c o n s i d e r e d  a s  a  bad  

omen. Nyimang s a y  t h a t  m a r r i a g e  i s  n o t  l i k e  a  co m m erc ia l  

t r a n s a c t i o n ,  t h a t  women a r e  n o t  c h a t t e l s  f o r  w h ic h  t h e  f u l l  p r i c e  

m u st  be  t e n d e r e d  b e f o r e  o r  upon d e l i v e r y .  I n s t e a d ,  m a r r i a g e  i s  

a  l i n k  b e tw e e n  two f a m i l i e s  i n  w h ich  good r e l a t i o n s  m u s t  be  

p r e s e r v e d  f o r  g e n e r a t i o n s  t o  come. T hus , a  woman on whose b e h a l f  

p r o p e r t y  i s  b e in g  p a i d  m u st  f i r s . t  p ro v e  w o r th y  o f  t h e  p r o p e r t y  p a i d  

by b e a r i n g  c h i l d r e n  f o r  h e r  h u s b a n d .  I t  i s  b e c a u s e  o f  t h i s  

im p l i e d  c o n d i t i o n  t h a t ,  s h o u ld  a  woman be d i v o r c e d  o r  d i e  

p r e m a t u r e l y ,  t h e  au  w i l l  be  f o r f e i t e d  and t h e  r e s t  o f  t h e  m a r r i a g e  

c o n s i d e r a t i o n  be r e f u n d e d  to  t h e  h u sb a n d .

1. N a d e l ,  The N uba, o p . c i t . , 399 . See a l s o  H aw kesw orth , o p . c i t . ,  182;
S te v e n s o n ,  The Nuba P e o p l e s . . . ,  o p . c i t . , 180; c f . ,  a l s o  E .S .  S t e v e n s ,
My Sudan Y e a r s , London, 1912, 278 .
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The paym ent o f  t h e  sii i s  n o t  r e g a r d e d  a s  a  new o r  a d d i t i o n a l  

m a r r i a g e  c o n s i d e r a t i o n  a p a r t  f rom  th e  f i r s t  w hich  was a g r e e d  up o n ,  

b u t  a s  a  d e b t  i n h e r i t e d  by t h e  d e s c e n d a n t s  from  th e  p r e c e d i n g  

g e n e r a t i o n .  The c o l l e c t i o n  o f  th e  s_u i t s e l f  depends  on th e  

m a r r i a g e  o f  t h e  woman’ s d a u g h t e r s .  I n  o t h e r  w o rd s ,  t h e  s u  i s  

demanded o n ly  from  t h e  p r o p e r t y  t h a t  h a s  b e e n  o f f e r e d  a s  m a r r i a g e  

c o n s i d e r a t i o n  f o r  t h e  d a u g h te r  o f  t h e  woman. T h is  means t h a t  t h e  

b r i d e ’ s f a m i ly  m ust  w a i t  u n t i l  t h e i r  d a u g h t e r ’ s d a u g h te r s  g e t  

m a r r i e d  b e f o r e  th e y  c a n  v a l i d l y  c l a i m  th e  paym ent o f  t h e  s u .

U s u a l ly  when th e  t im e  com es, i t  i s  t h e  m o th e r ’ s b r o t h e r  who 

w i l l  h av e  th e  r i g h t  t o  c o l l e c t  t h e  s u .  T h a t  i s  b e c a u s e  t h e  

f a t h e r  may h av e  b e e n  dead  by t h a t  t im e .  T hus ,  t h e  m o th e r ’ s  b r o t h e r ,  

known a s  a n d i r  o r  d i r ,  i s  t h e  one who c o l l e c t s  t h e  s u  e a c h  t im e  

m a r r i a g e  c o n s i d e r a t i o n  i s  b e i n g  p a i d  t o  one o f  h i s  s i s t e r ’ s  d a u g h t e r s  

u n t i l  t h e  r e m a in in g  m a r r i a g e  c o n s i d e r a t i o n  i s  c o m p le te d .  I f ,  

h o w e v e r ,  t h e  woman h a s  o n ly  one d a u g h t e r ,  t h e n  th e  m o th e r ’ s b r o t h e r  

w i l l  c o l l e c t  t h e  s u  f ro m  h i s  s i s t e r ’ s d a u g h t e r ,  and t h e n  w a i t  f o r  

a n o t h e r  g e n e r a t i o n  u n t i l  t h e  s i s t e r ’ s d a u g h t e r ’ s d a u g h te r  i s  

m a r r i e d ,  w hereupon  h e  o r  h i s  h e i r s  w i l l  have  th e  r i g h t  t o  a s k  f o r  

t h e  c o m p le t io n  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n .  At t h i s  s t a g e  t h e  

s u  i s  known a s  k o r u , w h ic h  w i l l  c o m p le te  t h e  s u .

I n f o r m a n t s  i n d i c a t e  t h a t  s h o u ld  a woman g iv e  b i r t h  t o  o n l y  m ale  

c h i l d r e n ,  t h e n  o n ly  one  b u l l  w i l l  be  demanded when a  s e n i o r  s o n  i s  

m a r r i e d ,  and t h e r e  w i l l  b e  no k o r u . I n  any  c a s e ,  t h e  r i g h t  t o  t h e  

su  w i l l  be  a b a te d  s h o u ld  a  woman b e a r  no c h i l d r e n  a t  a l l . *  I t  h a s

1. Cf., Hawkesworth, op.cit., 182.
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b e e n  shown t h a t  t h e  s u  m ust be  demanded by t h e  woman’ s f a m i ly  i n  

t h e  se c o n d  g e n e r a t i o n .  I f ,  ho w ev er ,  t h e  woman h a s  no more th a n  

one d a u g h t e r ,  t h e n  o n ly  p a r t  o f  th e  _su i s  p a y a b le  and  th e  r e s t  o f  

t h e  d e b t  w i l l  s u r v i v e  t o  be d i s c h a r g e d  by t h e  t h i r d  g e n e r a t i o n .  

The f o l l o w i n g  d ia g ra m  i s  i l l u s t r a t i v e :

F i g u r e  VI

I n  t h e  above  d ia g r a m  B m a r r i e d  A’ s d a u g h t e r ,  b u t  h a s  n o t  p a i d  

t h e  f u l l  amount o f  t h e  m a r r i a g e  c o n s i d e r a t i o n ,  w h ich  h a s  i n t e n t i o n a l l y  

b e e n  l e f t  o u t  a s  £ u .  When Bf s d a u g h te r  g e t s  m a r r i e d  t o  C, A ( o r  

h i s  h e i r s )  h a s  t h e  r i g h t  to  c o l l e c t  t h e  r e m a in in g  m a r r i a g e  

c o n s i d e r a t i o n  a s  su  f ro m  p r o p e r t y  p a id  on b e h a l f  o f  BTs d a u g h t e r .

I f ,  h o w e v e r ,  t h e  d e b t  i s  s t i l l  r e m a in i n g ,  t h e n  A’ s h e i r s  c an  s t i l l  

c l a i m  i t ,  t h i s  t im e  d i r e c t l y  from  C when m a r r i a g e  c o n s i d e r a t i o n  i s
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p a id  t o  C’ s d a u g h te r  (now t h e  g r a n d - d a u g h te r  o f  A ) .  I t  i s  law  

among th e  Nyimang t h a t  t h e  su  c an  be demanded by t h e  w i f e ’ s f a m i ly  

w henever  m a r r i a g e  c o n s i d e r a t i o n  i s  b e i n g  p a i d  t o  any o f  h e r  

d a u g h te r s  o r  g r a n d - d a u g h t e r s . But p e o p le  i n d i c a t e  t h a t  a s  a  

c u s to m , no jsu. i s  demanded on th e  m a r r i a g e  c o n s i d e r a t i o n  o f  t h e  

w i f e ’ s f i r s t  d a u g h t e r .  However, i n f o r m a n t s  f u r t h e r  s a y  t h a t  i n  

t h e  c a s e  o f  k o r u  o n ly  p r o p e r t y  p a i d  on b e h a l f  o f  th e  e l d e s t  d a u g h te r  

o f  t h e  w i f e ’ s g r a n d - d a u g h te r  may be demanded a s  k o r u . I n  p r a c t i c e ,  

t h e  demands o f  t h e  w i f e ’ s f a m i ly  w i l l  n e v e r  come t o  an  e n d .

P e o p le  say  t h a t  paym ent o f  g o a t s  and o t h e r  g i f t s  t o  o n e ’ s a f f i n a l  

r e l a t i o n s ,  e s p e c i a l l y  to  m o th e r ’ s b r o t h e r s ,  i s  u n l i m i t e d .

A p a r t  from  th e  o b v io u s  econom ic  r e a s o n s  f o r  t h e  jm  

i n s t i t u t i o n  o f  r e l i e v i n g  th e  p r e s e n t  g e n e r a t i o n  o f  t h e  o n e ro u s  

b u r d e n  o f  p a y in g  t h e  f u l l  amount o f  m a r r i a g e  c o n s i d e r a t i o n ,  i t  h a s  

a l s o  a  h id d e n  s p i r i t u a l  m ea n in g .  I n  t h i s  c o n n e x io n  N ad e l  s a y s  

t h a t :

. . . .  t h e  paym en ts  [ o f  t h e  s u ] h a v e  t h e  m ean ing  o f  
s e c u r i n g  t h e  good w is h e s  o f  m a t e r n a l  r e l a t i o n s  
f o r  t h e s e  m a r r i a g e s  i n  t h e  se c o n d  g e n e r a t i o n .
T hese  good w is h e s  m ean, above  a l l ,  one t h i n g  -  
f e c u n d i t y .  The Nyima b r i d e - p r i c e  i n s t i t u t i o n  
th u s  e n t a i l s  a  " g u a r a n t e e "  o f  m a r r i a g e  w h ich  i s  
b o t h  c o n c r e t e  and  s p i r i t u a l ,  and  w h ic h ,  
t r a n s c e n d i n g  t h e  s i n g l e  g e n e r a t i o n ,  e n v i s a g e s  
t h e  c o n t i n u i t y  o f  t h e  l i n e a g e . *

F u r th e r m o r e ,  t h e  c o n t r a c t u a l  a s p e c t  w h ic h  p e rv a d e s  t h e  w h o le  

s y s te m  o f  t h e  Nyimang m a r r i a g e  c o n s i d e r a t i o n s  s h o u ld  n o t  be  

d i s r e g a r d e d .  As a  f i r m  c u s to m a ry  r u l e  among t h e  Nyimang t h e  h u sb a n d  

h a s  a  r i g h t  t o  h av e  h i s  m a r r i a g e  c o n s i d e r a t i o n  r e f u n d e d  s h o u ld  h i s  

w i f e  d i e  o r  be d i v o r c e d .  F o r  t h a t  r e a s o n  t h e  i n s t i t u t i o n  o f  su

1. Nadel, The Nuba, op.cit., 401.
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was d e v i s e d  so t h a t  p e o p le  s h o u ld  n o t  demand e x c e s s i v e  o r  f u l l  

paym ent o f  m a r r i a g e  c o n s i d e r a t i o n  f o r  t h e i r  d a u g h te r  so  a s  to  

s p a r e  f u t u r e  t r o u b l e  i n  r e f u n d i n g  th e  m a r r i a g e  paym ent i n  c a s e s  

o f  u n f o r t u n a t e  e v e n t s  s u c h  a s  t h e  d e a th  o r  d i v o r c e  o f  t h e i r  

d a u g h t e r .  I n  o t h e r  w o rd s ,  a p a r t  f rom  th e  s p i r i t u a l  a s p e c t  o f  

p e r p e t u a t i n g  th e  l i n k  b e tw e e n  a f f i n a l  r e l a t i o n s ,  t h e  paym ent o f  

m a r r i a g e  c o n s i d e r a t i o n  i s  a  c o n d i t i o n  and a g u a r a n t e e  to  th e  

s u c c e s s  o f  t h e  m a r r i a g e  b e tw e e n  th e  p a r t i e s .

I t  i s  t h i s  i m p o r t a n t  n o t i o n  b e h in d  th e  Nyimang sy s te m  o f  

m a r r i a g e  paym ent t h a t  h a s  b e e n  c o m p le te ly  d i s r e g a r d e d  by b o t h  

S h a r i a  and  C i v i l  S t a t e  C o u r t s  a t  D i l l i n g .  The S t a t e  C o u r t s  

( a c t i n g  e i t h e r  a s  t r i a l  o r  a p p e l l a t e  c o u r t s )  h av e  s y s t e m a t i c a l l y ,  

th o u g h  w r o n g ly ,  d e c l i n e d  t o  acknow ledge  o r  e n f o r c e  t h e  i n d ig e n o u s  

law  a s  i t  r e l a t e s  to  t h e  su  s y s te m .  T h is  u n fo u n d ed  a t t i t u d e  h a s  

i t s  dam aging  e f f e c t  on t h e  o r g a n i z a t i o n a l  a s p e c t  o f  t h e  Nyimang 

s o c i e t y .  F a t h e r s ,  know ing  t h a t  t h e r e  w i l l  be  no way o f  e n f o r c i n g  

a  f u t u r e  d e b t  l e f t  o u t  a s  su., t e n d  to  a s k  f o r  t h e  f u l l  paym ent o f  

t h e  m a r r i a g e  c o n s i d e r a t i o n .  The r e p e r c u s s i o n s  on t h e  s o c i e t y  a r e  

deep  and h a v e  a l r e a d y  l e d  t o :

a )  t h e  i n c r e a s e  o f  an  a l r e a d y  h i g h e r  age  o f  m a r r i a g e  o f  b o t h  

s e x e s  i n  c o m p a r is o n  t o  o t h e r  Nuba t r i b e s ;

b)  many g i r l s  r e m a in in g  u n m a r r i e d ,  and

c) t h e  m o st  v a lu e d  Nyimang m o ra l  code becom ing  i n c r e a s i n g l y  

m e a n i n g l e s s ,  w i t h  t h e  r e s u l t  t h a t  more i l l e g i t i m a t e  c h i l d r e n  

th a n  e v e r  a r e  b e i n g  b o r n  i n  t h e  Nyimang s o c i e t y .

I t  i s  n o t  c la im e d  t h a t  t h e  r e a s o n  f o r  t h e  a b o v e -m e n t io n e d  

p ro b le m s  i s  due  s o l e l y  t o  th e  S t a t e  C o u r t s ’ r e f u s a l s  to  e n f o r c e
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i n d ig e n o u s  l a w s .  What i s  m ean t i s  t h a t  law s r e f l e c t  t h e  p e o p l e ’ s

s o u l  more c l e a r l y  and t r u l y  th a n  any o t h e r  o r g a n i s m , * any

m i s a p p l i c a t i o n  o r  d i s t u r b a n c e  o f  su ch  law s may l e a d  to  t h e

d i s r u p t i o n  o f  t h e  w ho le  s o c i a l  s y s te m .  I n d e e d ,  N ade l  h a s  r i g h t l y

c r i t i c i z e d  gov e rn m en t  p o l i c y  i n  t r y i n g ,  u n s u c c e s s f u l l y ,  t o  r e d u c e

t h e  amount o f  m a r r i a g e  c o n s i d e r a t i o n  i n  t h e  Nyimang a r e a  i n  1927

w i t h o u t  t a k i n g  i n t o  c o n s i d e r a t i o n  th e  u n d e r l y i n g  s o c i a l  p r i n c i p l e s

o f  t h e s e  p a y m e n ts .  He s a y s  t h a t :

. . . . t h e  i n t e r v e n t i o n  o f  t h e  G overnm ent f a i l e d  t o  
t a k e  i n t o  a c c o u n t  t h e  e x i s t e n c e  o f  t h e  
t h e o r e t i c a l  b r i d e - p r i c e  t o t a l  and  i t s  d e f e r r e d  
i n s t a l m e n t s . . . . I n e a s i n g  t h e  econom ic  b u r d e n  o f  
t h e  p r e s e n t  g e n e r a t i o n ,  t h e  Governm ent h a s  
i n c r e a s e d  t h a t  o f  t h e  n e x t ;  i t  h a s ,  u n w i t t i n g l y ,  
i n t e n s i f i e d  t h a t  k i n s h i p  l i n k  b e tw e e n  th e  
g e n e r a t i o n s  em bodied i n  t h e  Nyima b r i d e - p r i c e  
r u l e s .  We d i s c o v e r  th e  r a t h e r  r a r e  i n s t a n c e  
o f  a  G o v e rn m e n t-s p o n s o re d  change  o f  n a t i v e  cu s to m  
w h ich  makes f o r  g r e a t e r  s o c i a l  i n t e g r a t i o n . 2

I t  i s  s u b m i t t e d  t h a t  t h e  same c r i t i c i s m  c a n  be  made o f  t h e  S t a t e

C o u r t s  i n  D i l l i n g .  When f a c e d  w i t h  t h e  p ro b le m  o f  t h e  c h o ic e  o f

law , t h e  S t a t e  C o u r t s  u s e d  t o  a p p ly  ( u n w i t t i n g l y )  t h e  S h a r i a  law  i n

m a t r im o n ia l  c a s e s  i n  w h ic h  b o t h  p a r t i e s  a r e  n o n -M u s l im s .  Such

p ro b le m s  a r e  p a r t l y  due  t o  t h e  p a r t i e s  t h e m s e lv e s ,  a s  when some

i n d i v i d u a l s  t e n d  t o  t a k e  a d v a n ta g e  o f  t h e  S h a r i a  C o u r t s  t o  g e t  ro u n d

t r a d i t i o n a l  r u l e s  t h a t  a r e  a g a i n s t  t h e i r  i n t e r e s t s .  I t  i s

u n f o r t u n a t e ,  th o u g h ,  t h a t  t h e  S t a t e  C o u r t s  h a v e  p l a y e d  t h e i r  p a r t

i n  w ro n g ly  d e t e r m i n in g  t h a t  t h e  S h a r i a  law i s  t h e  a p p r o p r i a t e  law

a p p l i c a b l e  i n  t h e  m a t r im o n ia l  c a s e s  when b o t h  p a r t i e s  a r e  n o t

e s t a b l i s h e d  M uslims o r  h a v e  n o t  c o n s e n te d  t o  t h e  j u r i s d i c t i o n  o f  t h e

S h a r i a  C o u r t .  I n  any c a s e ,  t h e  S t a t e  C o u r t s  w ou ld  j u s t i f i a b l y

1. D. H u g h e s - P a r r y ,  H a ld a n e  M em oria l L e c t u r e , 1951, 2 ,  q u o te d  by  
J .N .D .  A n d e rso n ,  Law R eform  i n  t h e  Muslim W o rld , London, 1976, 1.

2 . N a d e l ,  The Nuba, o p . c i t . ,  40 0 .
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r e f u s e  to  a p p ly  any c u s to m a ry  r u l e  i f  to  do so  w ould  i n f l i c t  

g r e a t e r  i n j u s t i c e , ,

TO WHOM IS  MARRIAGE CONSIDERATION PAYABLE?

I t  i s  a  f i r m  c u s to m a ry  r u l e  among t h e  Nyimang t h a t  o n ly  t h e  b r i d e ’ s 

f a t h e r ,  o r  i n  c a s e s  o f  h i s  d e a th  anyone  i n  lo c o  p a r e n t i s , i s  e n t i t l e d  to  

r e c e i v e  t h e  m a r r i a g e  c o n s i d e r a t i o n  a s  o f  r i g h t .  The f a t h e r  h a s  t h e  

a b s o l u t e  r i g h t  t o  d i s p o s e  o f  such  p r o p e r t y  i n  w h a te v e r  m anner he s e e s  

f i t  w i t h o u t  r e c o u r s e  to  t h e  o t h e r  members o f  h i s  f a m i l y .  H is  b r o t h e r s  

and c h i l d r e n  h av e  th e  r i g h t  o f  f r e e  c o n su m p t io n  o f  t h e  m eat when 

s a c r i f i c e s  a r e  made; b u t  o t h e r w i s e  h av e  no r i g h t  t o  i n t e r f e r e  i n  t h e  way 

i n  w h ich  su c h  p r o p e r t y  i s  d i s p o s e d  o f .  However, i n  t h e  c a s e  o f  t h e  

f a t h e r ’ s d e a t h ,  t h e  b r o t h e r s  o f  t h e  b r i d e  h a v e  e q u a l  r i g h t s  i n  t h e  

p r o p e r t y  p a i d  a s  m a r r i a g e  c o n s i d e r a t i o n  f o r  t h e i r  s i s t e r .  N a d e l ,  h o w e v e r ,  

s a y s  t h a t :

The b r i d e - p r i c e  i s  a s  a  r u l e  d i v i d e d  up by  t h e  
b r i d e ’ s f a t h e r ,  who k e e p s  a  l a r g e  s h a r e  f o r  
h i m s e l f ,  a l l o t s  o t h e r  s h a r e s  t o  h i s  s o n s  and  
b r o t h e r  o r  b r o t h e r s ,  and p a y s  a f i n a l  s h a r e  t o  
h i s  w i f e ’ s b r o t h e r ,  a s  p a r t  o f  t h e  o u t s t a n d i n g  
su  p ay m e n t .^

I t  i s  s u b m i t t e d  t h a t ,  a l t h o u g h  among th e  Nyimang a  b r i d e ’ s  f a t h e r  

may o p t  to  d i v i d e  p a r t  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n  o f  h i s  d a u g h te r  

am ongst h i s  b r o t h e r s  and c h i l d r e n ,  y e t  t h e  r u l e  a s  s t a t e d  by N a d e l  i s  

m i s l e a d i n g  s i n c e  i t  s u g g e s t s  t h a t  t h e  f a t h e r  h a s  a  l e g a l  o b l i g a t i o n  t o  

d i v i d e  su c h  p r o p e r t y  b e tw e e n  h i s  r e l a t i v e s .  The w i f e ’ s b r o t h e r  ( o r  

b r o t h e r s )  a lo n e  h a s  a l e g a l  r i g h t  t o  demand p a r t  o f  t h e  m a r r i a g e  

c o n s i d e r a t i o n  o f  h i s  s i s t e r ' s  d a u g h te r  " a s  p a r t  o f  t h e  o u t s t a n d i n g  s u ” .

1. Ibid., 400.
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How ever, t h e  S t a t e  C o u r t s  i n  D i l l i n g  h a v e  t a k e n  a d i f f e r e n t  v iew  

and s t a t e d  t h a t  o n ly  t h e  w i f e  i s  e n t i t l e d  to  t h e  m a r r i a g e  c o n s i d e r a t i o n .  

T h i s ,  i t  i s  s u b m i t t e d ,  i s  a  t o t a l l y  d i f f e r e n t  n o t i o n  w h ich  does  n o t  f i t  

i n t o  t h e  g e n e r a l  schema o f  Nyimang c u s to m a ry  l a w 0 The r e a s o n  i s  t h a t  

t h e  u n d e r l y i n g  p r i n c i p l e  o f  th e  w ho le  sy s te m  o f  t h e  Nyimang m a r r i a g e  

c o n s i d e r a t i o n  p aym en ts  i s  r e m a rk a b ly  d i f f e r e n t  from  t h a t  o f  S h a r i a  l a w c 

One s u c h  m a jo r  d i f f e r e n c e  i s  t h a t  th e  non -paym en t o f  t h e  m a r r i a g e  

c o n s i d e r a t i o n  u n d e r  t h e  c u s to m a ry  r u l e s  does  n o t  n e c e s s a r i l y  i n v a l i d a t e  

t h e  m a r r i a g e  c o n t r a c t ;  w h i l e  u n d e r  S h a r i a  law  no m a r r i a g e  c o u ld  be  h e l d

v a l i d  u n l e s s  mahr h a s  b e e n  p a i d ,  o r  a t  l e a s t  h a s  b e e n  p r o v id e d  f o r  t h e

b e n e f i t  o f  t h e  woman. A n o th e r  m a jo r  d i f f e r e n c e  b e tw e en  S h a r i a  and 

Nyimang law  i s  t h a t  d e f e r r e d  paym ent o f  su i s  s t r i k i n g l y  d i s s i m i l a r  to  

t h a t  known a s  muTa k h a r  e l  s a d a q , o r  t h e  d e f e r r e d  paym ent o f  t h e  mahr 

u n d e r  I s l a m i c  law . A c c o rd in g  t o  t h e  S h a r i a  law  th e  m ahr and inu’ a k h a r  

e l  sa d a q  o r  t h e  d e f e r r e d  paym ent o f  t h e  m ah r , m ust by law  be  p a i d  t o  t h e  

w i f e ,  e i t h e r  a f t e r  a  s p e c i f i e d  p e r i o d  o f  y e a r s  o r  i n  t h e  e v e n t  o f  t h e  

h u s b a n d ’ s d e a th  o r  w i f e ’ s d i v o r c e . *  Under Nyimang law  b o t h  t h e  o r i g i n a l  

m a r r i a g e  c o n s i d e r a t i o n  and t h e  d e f e r r e d  paym ent m ust  be  c o l l e c t e d  by  th e  

woman’ s f a m i l y .  One s h o u ld  t h e r e f o r e  a g r e e  w i t h  F a r r a n  when h e  s a y s  

t h a t :

. . . . A s  i n  non-Mohammedan A f r i c a  g e n e r a l l y  i t  i s  
a x io m a t i c  t h a t  paym ent o f  t h e  b r i d e w e a l t h  i s  n o t  
made to  t h e  b r i d e  h e r s e l f  ( f o r  w i l l  sh e  n o t  p a s s  
a t  once  i n t o  t h e  c o n t r o l  o f  h e r  h u sb a n d  and  h i s
f a m i l y ? ) ,  b u t  t o  h e r  f a t h e r  and th e  o t h e r  members
o f  h e r  f a m i l y . ^

I t  i s  s u b m i t t e d  t h a t  t h i s  i s  a l s o  t r u e  among Nyimang p e o p l e .  H ow ever, 

t h e r e  h a s  b e e n  a  s y s t e m a t i c  and  a l a r m i n g  c o n f u s i o n  i n  b o t h  c i v i l  and

1. See J.NoD. A n d e rso n ,  I s l a m i c  Law i n  A f r i c a , London, J 9 7 8 ,  3 6 9 .
2 .  C. D’ O l i v i e r  F a r r a n ,  M a t r im o n ia l  Laws o f  t h e  Sudan , London, 1963 , 284 .
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S h a r i a  S t a t e  C o u r t s  a s  t o  who i s  e n t i t l e d  t o  t h e  m a r r i a g e  c o n s i d e r a t i o n .

As h a s  b e e n  i n d i c a t e d ,  t h e  a n s w e r in g  o f  t h i s  q u e s t i o n  i n v o l v e s  t h e  

q u e s t i o n  o f  c h o ic e  o f  l a w Q

I n v e s t i g a t i o n s  o f  c a s e  r e c o r d s  i n  b o th  c i v i l  and S h a r i a  c o u r t s  

s i t u a t e d  i n  D i l l i n g  h av e  y i e l d e d  t h e  m ost  i n t e r e s t i n g  f a c t s  i n  w h ich  b o th  

c o u r t s  a r e  u n w i l l i n g  t o  u p h o ld  c u s to m a ry  r u l e s  i n  m a t t e r s  r e l a t i n g  to  

m a t r im o n ia l  c a u s e s .  I n  t h e  f o l l o w i n g  p a g e s  an  a t t e m p t  w i l l  be  made to  

d i s c u s s  t h e  a t t i t u d e  o f  t h e s e  c o u r t s  by  g i v i n g  exam ples  o f  c a s e s  t r i e d  

o r  d i s p o s e d  o f  th ro u g h  a p p e a l  by th e  c i v i l  o r  S h a r i a  c o u r t s .  I t  m ust  

a l s o  be  p o i n t e d  o u t  t h a t  b o t h  c i v i l  and S h a r i a  c o u r t s  have  i n s t r u c t e d  

t h e  c o u r t s  i n  t h e  Nyimang a r e a  n o t  t o  e n t e r t a i n  any a c t i o n s  b e tw e e n  

p a r t i e s  i n  w h ich  m a t r im o n ia l  c a u s e s  a r e  i n v o l v e d .  T h u s ,  i n  A’h d i n  Imam 

A’b d i n  v .  Uthmari S a n o u s i  A t r o u n ,* p l a i n t i f f  r a i s e d  h i s  a c t i o n  b e f o r e  t h e  

S h a r i a  C o u r t  ( a s  d i r e c t e d  by th e  N a t iv e  C o u r t s )  a g a i n s t  t h e  d e f e n d a n t  

( h i s  s i s t e r ’ s h u sb a n d )  a s k i n g  f o r  t h e  paym ent o f  f o u r  h ead  o f  c a t t l e  

r e m a in in g  f rom  m a r r i a g e  c o n s i d e r a t i o n  f o r  h i s  s i s t e r .  The D i s t r i c t  

S h a r i a  j u d g e ,  A*dam S a l i h  S a b i l ,  d i s m i s s e d  th e  c a s e  su m m ari ly  on t h e  

b a s i s  o f  no c a u s e  o f  a c t i o n .

. . .  . 2I n  a  s i m i l a r  c a s e  o f  E l i a s  M i r t i n  v .  Hamad T i a , c o m p la in a n t  s u e d

d e f e n d a n t  ( h i s  s i s t e r ’ s h u sb a n d )  f o r  t h r e e  h e a d  o f  c a t t l e  r e m a in i n g  a s

s u  o f  h i s  s i s t e r ’ s m a r r i a g e  c o n s i d e r a t i o n .  The S h a r i a  C o u r t ,  A*dam S a l i h

S a b i l  p r e s i d i n g ,  r e f u s e d  c o m p l a in a n t ’ s c l a i m  and s t a t e d  t h a t :  ’’The w i f e

a l o n e  h a s  t h e  r i g h t  o f  c l a i m  t o  mu’ a k h a r  e l  s a d a q . The Nuba cu s to m  w hereby

m a r r i a g e  paym ent i s  made to  t h e  w i f e ’ s b r o t h e r  r u n s  c o n t r a r y  t o  S h a r i a

3p r i n c i p l e s  and s h o u ld  n o t  be  e n f o r c e d ” . I t  i s  s u b m i t t e d  t h a t  t h e  S h a r i a

1. A’b d i n  Imam A’b d in  v .  Uthman S a n o u s i  A tro u n  ( p l a i n t  N o . 1 1 9 7 /1 9 7 7 -  
D i l l i n g  S h a r i a  C o u r t ) .

2 .  E l i a s  M i r t i n  v .  Hamad T ia  ( p l a i n t  N o .1021/1977 -  D i l l i n g  S h a r i a  C o u r t .
3 .  My t r a n s l a t i o n  from  A r a b ic  t e x t .
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j u d g e  i s  wrong i n  h i s  d e c i s i o n  f o r  two r e a s o n s .  F i r s t ,  t h e  r e c o r d  d oes  

n o t  show t h a t  t h e  t r i a l  ju d g e  had  made any i n q u i r i e s  to  a s c e r t a i n  w h e th e r  

t h e  p a r t i e s  t o  t h e  c a s e  w ere  e s t a b l i s h e d  M uslims o r  had  a t  l e a s t  

c e l e b r a t e d  t h e i r  m a r r i a g e  a c c o r d i n g  t o  I s l a m i c  p r i n c i p l e s .  Such 

i n q u i r y ,  i n  my v ie w ,  i s  an  i m p o r t a n t  f a c t o r  i n  d e t e r m i n in g  any c h o ic e  o f  

p r o p e r  law  f o r  t h e  a p p l i c a t i o n  i n  su c h  c a s e s .  T h is  i s  s o ,  p a r t i c u l a r l y  

i n  an  a r e a  l i k e  t h e  N y im an g lan d , w here  t h e  m a j o r i t y  o f  m a r r i a g e s  a r e  

c e l e b r a t e d  a c c o r d i n g  to  t h e  c u s to m a ry  r u l e s .  S e c o n d ly ,  on r e f u s i n g  to  

u p h o ld  a c u s to m a ry  r u l e ,  t h e  j u d g e  s h o u ld  a t  l e a s t  have  i n d i c a t e d  t h a t  

su c h  c us tom  i s  c o n t r a r y  t o  " j u s t i c e ,  m o r a l i t y  o r  o r d e r ” a s  r e q u i r e d  by 

t h e  s t a t u t e .  I t  i s  n o t ,  h o w e v e r ,  a  s u f f i c i e n t  r e a s o n  to  r e j e c t  e n f o r c i n g  

a  cu s to m  m e r e ly  b e c a u s e  i t  d o e s  n o t  con fo rm  to  t h e  S h a r i a  r u l e s .

REFUNDABILITY OF MARRIAGE CONSIDERATION

One o f  t h e  v a r i o u s  a s p e c t s  o f  Nyimang c u s to m a ry  m a r r i a g e  i s  t h a t  i t  

r e n d e r s  t h e  w hole  paym ent o f  m a r r i a g e  c o n s i d e r a t i o n  c o n d i t i o n a l  on t h e  

f a c t  t h a t  u n l e s s  t h e  m a r r i a g e  s u b s i s t s ,  t h e n  any p r o p e r t y  p a i d  f o r  s u c h  

m a r r i a g e  m ust be  r e f u n d e d .  T h i s  g e n e r a l  r u l e  m ust  be  r e a d  i n  

c o n j u n c t i o n  w i t h  a n o t h e r  r u l e  w h ich  p r o v id e s  f o r  t h e  d e d u c t i o n  o f  t h e  

r e f u n d e d  p r o p e r t y  i n  c a s e  any c h i l d r e n  a r e  b o r n  o f  t h e  m a r r i a g e .  I t  

i s  t h u s  a  f i r m  c u s to m a ry  r u l e  t h a t  m a r r i a g e  c o n s i d e r a t i o n  s h o u ld  b e  

r e f u n d e d  i n  t h e  e v e n t  o f  t h e  w i f e ’ s d e a th  o r  d i v o r c e .*  I n  c a s e s  o f  t h e  

d e a t h  o f  a  woman, t h e  r u l e  i s  t h a t :

a )  i f  t h e  d e c e a s e d  woman h a s  no c h i l d r e n ,  t h e n  th e  w hole  m a r r i a g e  

c o n s i d e r a t i o n ,  i n c l u d i n g  s m a l l  g i f t s ,  i s  r e f u n d a b l e ;

b) i f  t h e  d e c e a s e d  woman h a s  g i v e n  b i r t h  to  c h i l d r e n ,  t h e n  d e d u c t i o n s  

a r e  made b e f o r e  p r o p e r t y  i s  r e f u n d e d  by th e  woman’ s b i r t h  f a m i l y .

1. See generally, Nadel, The Nuba, op.cit., 401-402.
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As t h e s e  d e d u c t i o n s  a r e  made p e r  c h i l d ,  v i z 0, one  cow p e r  c h i l d ,  

t h e  amount t o  be  d e d u c te d  t h e r e f o r e  d ep en d s  l a r g e l y  on th e  number 

o f  c h i l d r e n  b o rn e  by t h e  woman. I f  t h e r e  a r e  many c h i l d r e n ,  t h e n  

th e  w ho le  m a r r i a g e  c o n s i d e r a t i o n  may be  sw a l lo w ed  up by  t h e s e  

d e d u c t i o n s  and  th e  h u sb a n d  o r  h i s  f a m i ly  i s  l e f t  w i t h  n o t h i n g .  

N e v e r t h e l e s s ,  i n  any s i t u a t i o n  o f  t h e  w i f e ’ s d e a t h ,  and  w h e th e r  su c h  

a  woman h a s  g iv e n  b i r t h  t o  c h i l d r e n  o r  n o t ,  th e  h u sb a n d  m ust  b e  g i v e n  a 

ram  by th e  woman’ s f a m i l y .  I n  c e r t a i n  c a s e s  w here  a h u sb a n d  h a s  a l r e a d y  

p a i d  and  th u s  c o m p le te d  t h e  f u l l  amount o f  t h e  s t a n d a r d  m a r r i a g e  

c o n s i d e r a t i o n ,  t h e n  t h e  d e c e a s e d  woman’ s b i r t h  f a m i ly  m ust g iv e  a cow, 

known a s  d u ra n g u  k i  to  th e  h u s b a n d .*

I t  s h o u ld  be  p o i n t e d  o u t  t h a t  r u l e s  o f  r e f u n d a b i l i t y  a s  o u t l i n e d  

above  a r e  an  o l d  fo rm  o f  c u s to m a ry  r u l e s  w h ich  h a v e  u n d e rg o n e  some 

c h a n g es  i n  t h e  m odern  e r a .  Even i n  t h e  o l d  d a y s ,  a  h u sb a n d  o r  h i s

f a m i ly  was n o t  a lw a y s  e n t i t l e d  to  r e c o v e r  t h e  m a r r i a g e  c o n s i d e r a t i o n

( a p a r t ,  o f  c o u r s e ,  f rom  th e  d u ra n g u  k i ) e a c h  t im e  a  w i f e  d i e s .  F o r  t h e

h u sb a n d  t o  be  e n t i t l e d  to  t h e  r e c o v e r y  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n ,  t h e

w i f e  m ust  h a v e  d i e d  w h i l e  sh e  was s t i l l  o f  c h i l d - b e a r i n g  a g e .  T h u s ,  

s h o u ld  a n  o l d  woman d i e ,  t h e n  no p r o p e r t y  w ould  be  r e f u n d e d  e v e n  i f  s u c h  a  

woman had  d i e d  c h i l d l e s s .

Nowadays, r e f u n d i n g  o f  m a r r i a g e  c o n s i d e r a t i o n  b e c a u s e  o f  t h e  w i f e ’ s 

d e a t h ,  i s  n o t  done q u i t e  so  o f t e n  a s  i t  was i n  d a y s  gone b y .  The g e n e r a l  

t r e n d  i s  to w a rd s  t h e  a b o l i t i o n  o f  t h e  r u l e .  T h is  i s  due p a r t l y  t o  t h e  

i n t e r v e n t i o n  o f  t h e  S t a t e  C o u r t s  and  o t h e r  s o c i a l  c h a n g es  i n  t h e  Nyimang 

a r e a .

1. A d u ra n g  i s  a  s o r t  o f  b r a i d e d  h a r d  r o p e  t i e d  a ro u n d  t h e  w a i s t  o f  a  
m o u rn in g  widow i n s t e a d  o f  t h e  t r a d i t i o n a l  g i r d l e  o f  b l u e  b e a d s .



171

A c c o rd in g  t o  t h e  o ld  la w , s h o u ld  a  w i f e  be  d i v o r c e d  th e n  h e r  h u sb a n d  

i s  e n t i t l e d  t o  h av e  th e  m a r r i a g e  c o n s i d e r a t i o n  r e f u n d e d .  I n  t h e o r y ,  

t h e  c o m p le te  m a r r i a g e  c o n s i d e r a t i o n  i s  r e f u n d a b l e  i f  a  d i v o r c e d  w i f e  h a s  

no c h i l d r e n .  B ut i f  sh e  h a s  c h i l d r e n ,  t h e n  d e d u c t i o n s  a r e  made s i m i l a r  

to  d e a t h  c a s e s ,  v i z . ,  one cow p e r  c h i l d .  However, t h e  law  e x i s t i n g  now, 

a s  i n d i c a t e d  by i n f o r m a n t s ,  i s  t h a t :  I f  a  h u sb a n d  i s  t o  b lam e f o r  t h e

d i v o r c e  o f  h i s  w i f e ,  th e n  he w i l l  n o t  be e n t i t l e d  t o  t h e  r e f u n d i n g  o f  t h e  

m a r r i a g e  c o n s i d e r a t i o n .  Some in f o r m a n t s  s t a t e  t h a t  t h e  same r u l e  s h o u ld  

a p p ly  e v e n  i f  a w i f e  d e s e r t s  h e r  h u sb a n d  ( w h i le  sh e  i s  s t i l l  i n  h i s  home) 

and t h e  h u sb a n d  s u b s e q u e n t l y  d i v o r c e s  h e r .  T h is  i s  so  u n l e s s  i t  c o u ld  

be  e s t a b l i s h e d  t h a t  t h e  w i f e ’ s b i r t h  f a m i ly  i s  h e l d  r e s p o n s i b l e  f o r  t h e  

w i f e ’ s d e s e r t i o n .  C o n v e r s e ly ,  a  hu sb an d  i s  e n t i t l e d  t o  t h e  f u l l  r e f u n d i n g  

o f  p r o p e r t y  p a id  a s  m a r r i a g e  c o n s i d e r a t i o n  s h o u ld  h i s  w i f e  be h e l d  

r e s p o n s i b l e  f o r  t h e  d i v o r c e ,  o r  s h o u ld  sh e  d e s e r t  h im  o r  r e f u s e  t o  r e t u r n  

t o  h im  w h i l e  sh e  s t i l l  l i v e d  w i t h  h e r  b i r t h  f a m i l y .

I f  a  w i f e  h a s  e lo p e d  ( w h i le  s h e  i s  s t i l l  l i v i n g  w i t h  h e r  b i r t h  

f a m i l y ) ,  t h e n  h e r  g u a r d i a n s  m u s t  be  h e l d  a n s w e r a b le  f o r  t h e  r e p a y m e n t  o f  

t h e  f u l l  m a r r i a g e  c o n s i d e r a t i o n  t o  h e r  f i r s t  h u s b a n d .  As a  r u l e ,  u n d e r  

t h e  law  no im m ed ia te  r e f u n d i n g  i s  e n f o r c e a b l e  u n l e s s  t h e  w i f e ’ s  b i r t h  

f a m i ly  h a s  r e a d y  p r o p e r t y .  I n  t h e  m a j o r i t y  o f  c a s e s ,  t h e  h u sb a n d  h a s  t o  

w a i t  u n t i l  h i s  d iv o r c e d  w i f e  g e t s  m a r r i e d  t o  a n o t h e r  m an, w hereupon  t h e  

h u sb a n d  may c l a i m  h i s  r i g h t s .  I f  no  p r o p e r t y  i s  p a i d ,  t h e n  t h e  d e b t  

w i l l  be  p e n d in g  to  be r e c o v e r a b l e  by  t h e  n e x t  g e n e r a t i o n .

I n  t h e  f o l l o w i n g  d i v o r c e  c a s e  t h e  t e n s i o n  t h a t  e x i s t s  b e tw e e n  S h a r i a  

and  c u s to m a ry  r u l e s  and th e  s u b s e q u e n t  i n j u s t i c e  done by  t h e  r e f u s a l  t o  

a p p ly  c u s to m a ry  r u l e s  i s  o b v i o u s .  I n  Juiiia HasSan A r jo u n  v .  DOiirS. A r i n y ,  *

1. Juma H assan  A r jo u n  v .  D oura  A r in y  (1 0 /7 8  -  T u n d ia  P e o p l e ’ s C o u r t ) .
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p l a i n t i f f ’ s f a t h e r  m a r r i e d  d e f e n d a n t ’ s f a t h e r ’ s s i s t e r  and p a id  two 

h e a d  o f  c a t t l e  and  e i g h t  g o a t s  a s  p a r t  o f  m a r r i a g e  c o n s i d e r a t i o n  t o  t h e  

d e f e n d a n t ’ s f a t h e r  i n  h i s  c a p a c i t y  a s  t h e  g u a r d i a n  o f  h i s  s i s t e r .  The 

m a r r i a g e  d i d  n o t  p r o s p e r  and  th e  woman was s u b s e q u e n t ly  d i v o r c e d ,  

w hereupon  s h e  g o t  m a r r i e d  t o  a n o t h e r  man. A c c o rd in g  to  Nyimang c u s to m a ry  

law  any p r o p e r t y  p a id  as  m a r r i a g e  c o n s i d e r a t i o n  ( s u b j e c t  to  th e  

d e d u c t i o n s  f o r  t h e  c h i l d r e n )  m u st  b e  r e f u n d e d  t o  th e  f i r s t  h u s b a n d .

The woman’ s f a m i ly  o f  b i r t h  c o u ld  n o t  be  a l lo w e d  t o  r e c e i v e  m a r r i a g e  

c o n s i d e r a t i o n  tw ic e  f o r  t h e  same woman. B o th  p l a i n t i f f ’ s and d e f e n d a n t ’ s 

f a t h e r s  ( t h e  o r i g i n a l  p a r t i e s  to  t h e  p ro b le m )  w ere  d ead  a t  t h e  t im e  o f  

t h e  i n s t i t u t i o n  o f  t h e  s u i t .  A c c o rd in g  t o  t h e  d i s p u t i n g  p a r t i e s ,  b o t h  

n l a i n t i f f ’ s and  d e f e n d a n t ’ s f a t h e r s  t o l d  t h e i r  r e s p e c t i v e  so n s  o f  t h e  

e x i s t e n c e  o f  t h e  d e b t .  P l a i n t i f f  t h e r e f o r e  b r o u g h t  t h i s  a c t i o n  i n  h i s  

c a p a c i t y  a s  t h e  h e i r  o f  h i s  f a t h e r  b e f o r e  t h e  T u n d ia  P e o p l e ’ s C o u r t  

c l a i m i n g  t h e  r e f u n d  o f  t h e  a b o v e -m e n t io n e d  m a r r i a g e  c o n s i d e r a t i o n  i n  k i n d ,  

o r  a l t e r n a t i v e l y ,  t h e  sum o f  LSI 17. I n  a n s w e r in g  t h e  c l a i m ,  d e f e n d a n t  

a d m i t t e d  t h e  d e b t  f o r  two h e a d  o f  c a t t l e ,  b u t  d e n ie d  t h e  d e b t  o f  e i g h t  

g o a t s .  D e fe n d a n t  f u r t h e r  added  t h a t  h e  was r e a d y  t o  pay  th e  w h o le  d e b t  

i f  t h e  p l a i n t i f f  t o o k  an  o a th  on t h e  f e t i s h  ( s p e a r  o f  a  kwiini) t o  

c o r r o b o r a t e  h i s  e v id e n c e  ( e s p e c i a l l y  w i t h  r e g a r d  t o  t h e  e i g h t  g o a t s ) . 

P l a i n t i f f  c o n s e q u e n t ly  to o k  t h e  o a t h  a s  r e q u i r e d ,  and  t h e  L o c a l  C o u r t  

fo u n d  f o r  t h e  p l a i n t i f f  a s  a g a i n s t  t h e  d e f e n d a n t .

F o r  unknown r e a s o n s ,  p l a i n t i f f  i n i t i a t e d  a  c a s e  b e f o r e  t h e  R e s i d e n t  

M a g i s t r a t e ’ s C o u r t  a s k in g  f o r  t h e  e x e c u t i o n  o f  t h e  L o c a l  C o u r t ’ s 

ju d g m e n t .*  The R e s i d e n t  M a g i s t r a t e ,  F a i s a l  M.A. M ussalam , r u l e d  t h a t  

t h e  T u n d ia  L o c a l  C o u r t  h a s  no j u r i s d i c t i o n  to  e n t e r t a i n  t h i s  ty p e  o f  c a s e

1. See S . 21 o f  t h e  P e o p l e ’ s L o c a l  C o u r t s  O r d e r ,  1977, w h ich  s t a t e s  t h a t  
t h e  L o c a l  C o u r t s  a r e  r e s p o n s i b l e  f o r  t h e  e x e c u t i o n  o f  t h e i r  ju d g m e n ts  
w i t h i n  t h e  a m b i t  o f  t h e i r  j u r i s d i c t i o n .
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( m a t r im o n ia l  c a s e ) . He a sk e d  f o r  t h e  p a p e r s  o f  t h e  c a s e  w hich  he

s u b s e q u e n t l y  r e f e r r e d  by a n o t e  t o  t h e  S h a r i a  C o u r t ,  a s k i n g  f o r  i t s

o p i n i o n  on t h e  m a t t e r .  I n  r e p l y i n g  to  t h e  R e s i d e n t  M a g i s t r a t e ’ s n o t e ,

The S h a r i a  C o u r t  s t a t e d  t h a t  t h e  w i f e  a lo n e  h a s  t h e  r i g h t  to  c l a im  t h e  

m a h r . However, t h e  r e s t  o f  t h e  n o t e  by  th e  S h a r i a  C o u r t  i s  am biguous and 

need  n o t  w o rry  us  h e r e .  What i s  o b j e c t i o n a b l e  i s  t h e  im p ro p e r  

i n t r o d u c t i o n  o r  a p p l i c a t i o n  o f  t h e  m ahr n o t i o n  t o  t h e  Nyimang c u s to m a ry

m a r r i a g e s .  As h a s  b e e n  i n d i c a t e d  a b o v e ,  a p p l i c a t i o n  o f  S h a r i a  p r i n c i p l e s

t o  c u s to m a ry  m a r r i a g e  a r e  i r r e l e v a n t  u n l e s s  t h e  p a r t i e s  a r e  e s t a b l i s h e d  

M uslims o r  h a v e  c e l e b r a t e d  t h e i r  m a r r i a g e  a c c o r d i n g  t o  S h a r i a  law  o r  

h a v e  s u b m i t t e d  t o  t h e  S h a r i a  C o u r t ’ s j u r i s d i c t i o n .  T hus ,  s i n c e  u n d e r  

Nyimang c u s to m a ry  law  m a r r i a g e  c o n s i d e r a t i o n s  a r e  d i f f e r e n t  from  I s l a m i c  

m ahr ,  t h e  w i f e  do es  n o t  h a v e  any r i g h t s  o v e r  p r o p e r t y  p a id  as  m a r r i a g e  

c o n s i d e r a t i o n  on h e r  b e h a l f  a s  p r e v a i l s  u n d e r  S h a r i a  l a w . * As i s  

o b v i o u s ,  t h e  m ain  i s s u e  i n  t h e  c a s e  s h o u ld  n o t  be  w h e th e r  t h e  w i f e  i s  

e n t i t l e d  t o  t h e  m a r r i a g e  c o n s i d e r a t i o n  o r  n o t  ( a s  t h e  w i f e  h e r s e l f  i s  n o t  

a  p a r t y  t o  t h e  p r e s e n t  c a s e ) , b u t  w h e th e r  p l a i n t i f f  ( a s  t h e  h e i r  o f  t h e  

d e c e a s e d  f a t h e r )  h a s  a r i g h t  to  c l a i m  p r o p e r t y ,  p a i d  by h i s  f a t h e r  on a 

b r o k e n  m a r r i a g e ,  f ro m  th e  d e f e n d a n t  who i s  t h e  h e i r  o f  a  p e r s o n  who 

r e c e i v e d  su c h  p r o p e r t y .

A l th o u g h  t h e  r e c o r d  do es  n o t  show w ha t  h a p p e n ed  a f t e r  t h e  n o t e  f rom  

t h e  S h a r i a  C o u r t ,  one  c an  s e e  t h a t  t h e  c a s e  i s  f u l l  o f  p r o c e d u r a l  

i r r e g u l a r i t i e s ,  and  i t  i s  n o t  known why th e  R e s i d e n t  M a g i s t r a t e  i n t e r v e n e d  

i n  a  c a s e  t h a t  had  f i n a l l y  b e e n  d i s p o s e d  o f  by t h e  P e o p l e ’ s  L o c a l  C o u r t  

w i t h o u t  any  a p p e a l  from  t h e  p a r t i e s  c o n c e r n e d .  The ju d g e  h a s  c e r t a i n l y  

a c t e d  c o n t r a r y  t o  S e c t i o n  14(3) o f  t h e  P e o p l e ’ s L o c a l  C o u r t s  A c t ,  1977.

1. Cf_., Farran, op.cit., 284.
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I t  i s  s t a t e d  u n d e r  t h a t  s e c t i o n  t h a t  S t a t e  C o u r t s  a r e  n o t  a l lo w e d  to  

t r y  c a s e s ,  e x c e p t  on a p p e a l ,  t h a t  h a v e  a l r e a d y  b e e n  d e c id e d  upon by 

t h e  P e o p le * s  L o c a l  C o u r t s 0 T hus ,  e v en  i f  we a c c e p t  t h a t  a L o c a l  C o u r t  

h a s  no power t o  t r y  p e r s o n a l  c a s e s ,  w h ich  i s  n o t  t h e  p o i n t  h e r e ,  t h e n  

i t  i s  a  p r o c e d u r a l  i r r e g u l a r i t y  w h ich  s h o u ld  be  p l e a d e d  by th e  a g g r i e v e d  

p a r t y  on a p p e a l .

M o reo v e r ,  one i s  n o t  i n c l i n e d  to  a g r e e  w i t h  t h e  R e s i d e n t  M a g i s t r a t e

when he  s t a t e d  t h a t  t h e  T u n d ia  L o c a l  C o u r t  h a s  no power t o  t r y  p e r s o n a l

c a s e s .  The r e a s o n  f o r  t h i s  d i s a g r e e m e n t  i s  t h a t  S e c t i o n  12 ( 1 ) ( 2 ) ( 3 )

o f  t h e  P e o p le * s  L o c a l  C o u r t s  A c t ,  1977, i n  l i m i t i n g  t h e  pow ers  o f  t h e

l o c a l  c o u r t s ,  n e v e r  m e n t io n e d  t h a t  t h e s e  c o u r t s  s h o u ld  n o t  t r y  p e r s o n a l

c a s e s . ^  Had t h e  l e g i s l a t u r e  i n t e n d e d  to  e x c lu d e  p e r s o n a l  c a s e s  f rom  th e

P e o p le * s  C our ts*  j u r i s d i c t i o n ,  th e y  w ould  h a v e  done s o .  I t  i s  t h u s

a lm o s t  a x io m a t i c  t h a t  i f  t h e  law  i s  b a d ly  f ra m e d ,  th e n  i t  i s  f o r  t h e

2
l e g i s l a t u r e  to  change  i t .  F u r th e r m o r e ,  b o t h  t h e  R e s i d e n t  M a g i s t r a t e  and 

th e  S h a r i a  j u d g e  t o t a l l y  m is u n d e r s to o d  th e  n a t u r e  o f  t h e  d i s p u t e ,  and th u s  

w ere  u n a b le  t o  d e te r m in e  t h e  p r o p e r  law  to  be  a p p l i e d  i n  t h i s  c a s e .  As 

no p r o p e r  i n q u i r i e s  w ere  made a s  to  t h e  r e l i g i o u s  i d e n t i t y  o f  t h e  p a r t i e s ,  

t h e  r e f e r e n c e  o f  t h e  c a s e  t o  t h e  S h a r i a  C o u r t  f o r  o p i n i o n  i s  a l s o  

s u b m i t t e d  to  be  w rong .

T h is  a p p ro a c h  on t h e  p a r t  o f  t h e  S t a t e  C o u r t s  i s  d u e ,  i n  t h e  p r e s e n t  

w r i t e r * s  v ie w ,  e i t h e r  t o  t h e  i g n o r a n c e  o f  t h e  e x i s t i n g  s t a t u t o r y  law s w h ich  

s t a t e  c l e a r l y  t h a t  cu s to m a ry  r u l e s  i n  t h e  Sudan a r e  r e g a r d e d  a s  t h e  m ain  

s o u r c e  o f  t h e  s u b s t a n t i v e  la w , o r  t o  t h e  o v e r z e a l o u s n e s s  o f  some 

p r o f e s s i o n a l  j u d g e s  t o  a p p ly  S h a r i a  law  to  p a r t i e s  who a r e  e i t h e r  n o t

1. C f . ,  i b i d . , 251 , n . 8 .
2 .  C f . ,  t h e  P e o p l e ’ s L o c a l  C o u r t  O r d e r ,  1977, S . 2 0 ,  w h ich  empowers a

h i g h e r  c o u r t  t o  h e a r  a g a i n  any c a s e  t r i e d  by a L o c a l  C o u r t  i f  i t  i s  
s e e n  t h a t  i n j u s t i c e  i s  b e i n g  d o n e .
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M uslim s i n  t h e  f i r s t  p l a c e ,  o r  h a v e  n o t  c e l e b r a t e d  t h e i r  m a r r i a g e  

a c c o r d i n g  to  t h e  S h a r i a  la w . I n  b o t h  s i t u a t i o n s  t h e  r e s u l t s  a r e  

c a t a s t r o p h i c .  I t  i s ,  h o w e v e r ,  an  e s t a b l i s h e d  p r i n c i p l e  o f  law i n  t h e  

Sudan t h a t  i n  any c a s e  o f  p e r s o n a l  m a t t e r s  o f  non-M uslim s th e  a p p r o p r i a t e  

law  t o  be  a d m i n i s t e r e d  s h o u ld  be  t h e  c u s to m a ry  law  o f  th e  p a r t i e s  u n l e s s ,  

o f  c o u r s e ,  i t  i s  c o n t r a r y  t o  j u s t i c e ,  m o r a l i t y  and  o r d e r .  T hus ,  u n d e r  

A r t i c l e  9 o f  t h e  P e rm a n e n t  C o n s t i t u t i o n  o f  t h e  Sudan , 1973, i t  i s  p r o v id e d  

t h a t :

The I s l a m i c  Law and cus tom  s h a l l  be  t h e  m ain  
s o u r c e  o f  L e g i s l a t i o n .  P e r s o n a l  m a t t e r s  o f  
non-M uslim s  s h a l l  be  g o v e rn e d  by t h e i r  
p e r s o n a l  l a w s .

T h is  g e n e r a l  n o t i o n  h a s  b e e n  e l a b o r a t e d  u n d e r  S e c t i o n  5 o f  t h e  C i v i l  

P r o c e d u r e  A c t ,  1974 and S e c t i o n  13 o f  t h e  P e o p l e ’ s L o c a l  C o u r t s  A c t ,  1977. 

A c c o rd in g  to  S e c t i o n  5 o f  t h e  C i v i l  P r o c e d u r e s  A c t ,  1974, q u e s t i o n s  

c o n c e r n in g  f a m i ly  r e l a t i o n s  and  t h e  g e n e r a l  d e v o l u t i o n  o f  p r o p e r t y  s h a l l  

be  d e te r m in e d  b y :

Any cu s to m  a p p l i c a b l e  t o  th e  p a r t i e s  c o n c e r n e d ,  
w h ich  i s  n o t  c o n t r a r y  t o  j u s t i c e ,  e q u i t y  o r  good 
c o n s c i e n c e ,  and h a s  n o t  b e e n  by t h i s  o r  any 
o t h e r  e n a c tm e n t  a l t e r e d  o r  a b o l i s h e d  and  h a s  n o t  
b e e n  d e c l a r e d  v o i d  by t h e  d e c i s i o n  o f  a  c o m p e te n t  
c o u r t .

One s h o u l d ,  t h e r e f o r e ,  a g r e e  w i t h  A kolaw in  when h e  c a u t i o n s  t h e  j u d g e s  

o f  S t a t e  C o u r t s  a g a i n s t  u n h e e d in g  i n t e r f e r e n c e  w i t h  r u l e s  o f  p e r s o n a l  law s 

o f  t h e  p a r t i e s ,  u n l e s s  n o t  t o  do so  w ould  e n t a i l  a  g r a v e r  ha rm . *

EFFECT OF MARRIAGE ON PROPERTY RIGHTS

I n  t h e  m a j o r i t y  o f  t h e  w o r ld  s o c i e t i e s ,  t h e  i n s t i t u t i o n  o f  m a r r i a g e  

i s  b a s e d  n o t  o n ly  on l i n e s  o f  s e x u a l  s a t i s f a c t i o n ,  b u t  a l s o  a lo n g  p r o p e r t y

!• See N.O. Akolax^n, " P e r s o n a l  Law i n  th e  Sudan" ( 1 9 7 3 ) ,  17 JAL, 16 5 ,
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l i n e s .  I t  i s  a lm o s t  u n i v e r s a l l y  acknow ledged  t h a t  t h e  l e g a l  sy s te m s

o f  e a c h  s o c i e t y  may v a ry  c o n s i d e r a b l y  a s  r e g a r d s  t h e  e f f e c t  o f  m a r r i a g e

2on th e  p r o p e r t y  r i g h t s  o f  t h e  i n c i p i e n t  p a r t i e s .  I n  t h o s e  l e g a l

s y s te m s  w here  t h e  c o n c e p t  o f  community p r o p e r t y  i s  p a r t l y  r e c o g n i z e d ,

and n o t w i t h s t a n d i n g  any l e g a l  r e f o r m s ,  t h e  s o c i a l  sup rem acy  o f  t h e

3h u sb a n d  i s  a l s o  w i d e ly  r e f l e c t e d .  Under t h e  o l d  E n g l i s h  Common Law

r u l e  (now a b o l i s h e d ) ,  t h e  maxim was t h a t  " h u sb a n d  and x^ife a r e  o n e ,  and

4t h e  h u sb a n d  i s  t h e  o n e " .  T h is  o b s o l e t e  n o t i o n  o f  E n g l i s h  Common Law

p r i n c i p l e  gave  l i t t l e  r e c o g n i t i o n  to  t h e  r i g h t s  o f  a  m a r r i e d  woman to

a c q u i r e  and  d i s p o s e  o f  any  k i n d  o f  p r o p e r t y  i n d e p e n d e n t l y  x ^ i th o u t  h e r

5h u s b a n d 1s c o n s e n t . S h a r i a  la w , h o w e v e r ,  i s  d i f f e r e n t  i n  t h a t  i t  

a c c o r d s  f u l l  r e c o g n i t i o n  t o  t h e  m a r r i e d  woman’ s r i g h t s  to  h e r  own p r o p e r t y .

Under Nyimang t r a d i t i o n a l  law  t h e  l e g a l  p o s i t i o n  o f  t h e  m a r r i e d  woman 

as  r e g a r d s  h e r  p r o p e r t y  r i g h t s  i s  h i g h l y  u n s a t i s f a c t o r y .  G e n e r a l l y  

s p e a k i n g ,  a  m a r r i e d  woman among Nyimang h a s  a  l e g a l  c a p a c i t y  t o  a c q u i r e  

p r o p e r t y  ev en  w i t h o u t  h e r  h u s b a n d ’ s k n o w le d g e .  However, o n ce  s h e  h a s  

a c q u i r e d  p r o p e r t y  and v a l u a b l e  d u r a b l e s  ( e . g . ,  l i v e s t o c k  and l a n d )  s u c h  

p r o p e r t y  becomes h e r  h u s b a n d ’ s oxvn p r o p e r t y .  I n f o r m a n t s  a r e  unan im ous 

i n  i n d i c a t i n g  t h a t ,  among Nyim ang, a  m a r r i e d  woman l a c k s  l e g a l  c a p a c i t y  

t o  d i s p o s e  ( a p a r t  f rom  h e r  p e r s o n a l  e f f e c t s )  o f  l a n d ,  l i v e s t o c k ,  an d  fo w ls  

w i t h o u t  h e r  h u s b a n d ’ s c o n s e n t  a s  t h e  p r o p e r t y  d o e s  n o t  b e lo n g  t o  h e r ,  b u t  

t o  h im . I t  i s  p e rh a p s  t h i s  unhappy  s i t u a t i o n  w h ic h  h a s  l e d  H aw kesw orth  

t o  t h i n k  t h a t :

1 . See P . V i n o g r a d o f f ,  O u t l i n e s  o f  H i s t o r i c a l  J u r i s p r u d e n c e , V o l . 2 , .  
London 1922, 197.

2 .  F a r r a n ,  o p . c i t . , 274.
3 .  See W. F r ie d m a n n ,  Law i n  a  C hang ing  S o c i e t y , London, 1972, 2 6 8 -2 6 9 .
4 .  See B rom ley , Fam ily"L aw , o p . c i t . ,  3 4 7 ~ 3 5 5 f f .
5 .  See B l a c k s t o n e ' s  C om m entaries  on th e  Law o f  E n g la n d ,  b k . 2 ,  C h .2 9 .
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I n  Nuba c u s to m , a  woman h a s  no l e g a l  i n d i v i d u a l ! t y 0 
She i s  m e r e ly  a  r e s , „ . 0 [ A ] f t e r  h e r  m a r r i a g e  s h e  
becomes t h e  p r o p e r t y  o f  h e r  h u s b a n d .  I n  no 
c i r c u m s t a n c e s  h a s  s h e  any l e g a l  r i g h t  e i t h e r  to  
p r o p e r t y  o r  t o  h e r  c h i l d r e n .

I t  i s  s u b m i t t e d  t h a t  t h i s  i s  n o t  t r u e  o f  t h e  m a j o r i t y  o f  Nuba t r i b e s .

I t  seems t h a t  Haw kesw orth  i s  a p p a r e n t l y  c o n f u s i n g  two d i f f e r e n t  c o n c e p t s ,

v i z , ,  l e g a l  c a p a c i t y  and l e g a l  p e r s o n a l i t y .  T h u s ,  w h i l e  i t  i s  t r u e  t h a t

a m a r r i e d  woman, i n  t h e  m a j o r i t y  o f  Nuba t r i b e s ,  may l a c k  c a p a c i t y  i n

d i s p o s i n g  o f  c e r t a i n  t y p e s  o f  p r o p e r t y ,  sh e  i s  endowed f o r  a l l  o t h e r  l e g a l

p u r p o s e s  w i t h  f u l l  l e g a l  p e r s o n a l i t y ,  and  i n  no way i s  s h e  r e g a r d e d  a s  a

m ere r e s  o r  t h e  p r o p e r t y  o f  h e r  h u s b a n d ,  a s  c la im e d  by Hawkesworth., I n

many c i r c u m s t a n c e s ,  widows and e l d e r l y  women among t h e  m a j o r i t y  o f  Nuba

t r i b e s ,  amy be  r e g a r d e d  a s  feme s o l e  f o r  a l l  p r o p e r t y  p u r p o s e s .

T h u s ,  a l t h o u g h  woman a r e  g e n e r a l l y  r e g a r d e d  a s  i n f e r i o r  to  men i n  

Nyimang s o c i e t y ,  t h i s  s u b o r d i n a t i o n  h a s  l i t t l e  e f f e c t  on t h e i r  l e g a l  

p e r s o n a l i t y  o r  in d e e d  upon t h e i r  o t h e r  l e g a l  r i g h t s .  B u t a s  r e g a r d s  

t h e i r  r i g h t s  i n  d i s p o s i n g  o f  c e r t a i n  ty p e s  o f  p r o p e r t y ,  t h e  p o s i t i o n  o f  

woman c a n n o t  be c a l im e d  to  be a  happy  o n e .  T r a d i t i o n a l l y ,  a  m a r r i e d  

woman m u st  work f o r  h e r  h u sb a n d  on  h i s  f a rm ,  lo o k  a f t e r  l i v e s t o c k  

( e s p e c i a l l y  w a t e r i n g ) ,  cook f o r  h im  and lo o k  a f t e r  t h e  c h i l d r e n .  Under 

t h e  Nyimang t r a d i t i o n a l  la w , a  h u sb a n d  has  a  r i g h t  t o  c h a s t i s e  h i s  w i f e  

s h o u ld  s h e  r e f u s e  t o  work on  h i s  f a r m ,  p r e p a r e  fo o d  f o r  h im  o r  p e r f o r m  any  

k i n d  o f  d u ty  r e q u i r e d  o f  h e r  by  h e r  h u s b a n d .  I n  t h e  o l d  d a y s ,  c r o p s  

c o l l e c t e d  from  t h e  w i f e ’ s f a rm  w e re  c o n s i d e r e d  a s  t h e  p r o p e r t y  o f  t h e  

h u s b a n d ,  and s h e  c o u ld  n o t  d i s p o s e  o f  them w i t h o u t  h i s  c o n s e n t .  When 

d i v o r c e d ,  sh e  was n o t  a l lo w e d  t o  t a k e  a  s i n g l e  g r a i n  f rom  h e r  own f a r m  

p r o d u c e .

1. H aw kesw orth , o p . c i t , , 187 -1 8 8 .
2 .  F o r  t h e  d i f f e r e n t  m ean in g s  o f  t h e  two c o n c e p t s ,  s e e  A.N. A l l o t t ,  

" L e g a l  p e r s o n a l i t y  i n  A f r i c a n  l a w " ,  i n  M. Gluckman ( e d . ) , I d e a s  
and P r o c e d u r e s  i n  A f r i c a n  C ustom ary  Law, 1969, 181 -1 8 4 .
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A c c o rd in g  to  N a d e l :

I n  th e  p a t r i l i n e a l  s o c i e t i e s  [o f  t h e  Nuba] t h e  
p r o p e r t y  r i g h t s  o f  t h e  women a r e  e s s e n t i a l l y  
u s u f r u c t o r y  r i g h t s ;  th e y  l a p s e  w i th  d i v o r c e  -  
t h e  d i v o r c e d  w i f e  i s  n o t  a l lo w e d  to  t a k e  " h e r "  
c ro p s  o r  s h a r e  i n  t h e  fa rm  p ro d u c e  w i t h  h e r  . *

The above  s t a t e m e n t  i s  t r u e  o f  th e  o ld  c u s to m a ry  r u l e  w hich  e x i s t e d  i n  

t h e  Nyimang a r e a .  I n  t h e  m odern  Nyimang, ho w ev er ,  a m a r r i e d  woman h a s  

a c q u i r e d  m ore f re e d o m  to  d i s p o s e  o f  h e r  fa rm  p ro d u c e  i n  t h e  m anner she  

s e e s  f i t .  The new t r e n d  among th e  Nyimang p e o p le  i s  t h a t  a  d i v o r c e d  

woman may be a l lo w e d  to  t a k e  p a r t  ( th o u g h  n o t  a l l )  o f  h e r  f a rm  p r o d u c e .

She m ust  s h a r e  t h e  c ro p s  w i t h  h e r  h u sb a n d  o r  l e a v e  p a r t  o f  them  to  h e r  

c h i l d r e n .  I n  any c a s e ,  t h e  r i g h t  o f  t h e  woman to  d i s p o s e  o f  h e r  c r o p s

i s  l i m i t e d  t o  s e sa m e ,  b e a n s ,  g ro u n d  n u t s  and b u l l r u s h  m i l l e t ,  b u t  d oes

2 . .n o t  i n c l u d e  g r a i n .  Even to d a y  a d i v o r c e d  woman among th e  Nyimang i s

n o t  a l lo w e d  t o  t a k e  w i t h  h e r  a  c e r t a i n  ty p e  o f  g r a i n  known as  mondor 

t a b a r ,  w h ic h  i s  m a in ly  c u l t i v a t e d  i n  t h e  men’ s d i s t a n t  f a r m s .

G e n e r a l l y ,  a  m a r r i e d  woman c a n  u s e  t h e  p r o c e e d s  o f  h e r  f a rm  t o  buy 

v a r i o u s  t h i n g s  f o r  h e r s e l f  and h e r  c h i l d r e n  i n  w h ich  t h i n g s  s h e  may g a i n  

a b s o l u t e  r i g h t .  N e v e r t h e l e s s ,  s h o u ld  a  woman p u r c h a s e  any k i n d  o f  l i v e 

s t o c k  o r  e v e n  a  f o w l ,  t h e n  s h e  g a i n s  no r i g h t s  o v e r  them . As a  r u l e ,  a l l

t y p e s  o f  l i v e s t o c k  and  fo w ls  a r e  r e g a r d e d  a s  men’ s p r o p e r t y .  T h u s ,  

s h o u ld  a  woman come i n t o  p o s s e s s i o n  o f  l i v e s t o c k  w h e th e r  t h r o u g h  s a l e ,  

g i f t  o r  by  w h a te v e r  m ean s ,  s h e  d oes  so on h e r  h u s b a n d ’ s b e h a l f  an d  t h e  

p r o p e r t y  i n  them r e s t s  by law  i n  h e r  h u s b a n d .  The h u s b a n d ,  t h e r e f o r e ,  

becomes f r e e  to  d i s p o s e  o f  su c h  p r o p e r t y  i n  w h a te v e r  way he  s e e s  f i t ,  

even  w i t h o u t  c o n s u l t i n g  h i s  w i f e .  He c a n  u s e  them t o  pay  h i s  own

1. N a d e l ,  o p . c i t . , 52 .
2 . I b i d . ,  51 .
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p e r s o n a l  d e b t s ,  to  pay  a s  m a r r ia g e  c o n s i d e r a t i o n  to  o b t a i n  a  w if e  f o r  

h im s e l f  o r  f o r  h i s  s o n s .  B ut a f t e r  th e  d e a th  o f  th e  h u sb a n d , o n ly  th e  

woman’ s m ale  i s s u e  a r e  e n t i t l e d  to  i n h e r i t  t h i s  p r o p e r ty  to  th e  e x c lu s io n  

o f  t h e i r  s t e p - b r o t h e r s .

U nder th e  o ld  Nyimang la w , women do n o t  i n h e r i t  any p r o p e r ty  r i g h t s  

in  la n d  o r  l i v e s t o c k .  The maximum r i g h t  a woman c o u ld  o b t a i n  i s  l im i t e d  

to  a  l i f e  i n t e r e s t .  The r i g o u r  o f  t h i s  r u l e  a p p l i e s  w h e th e r  a  woman 

s t a y s  u n m a rr ie d  w i th  h e r  f a m i ly  o f  b i r t h ,  o r  w i th  h e r  h u s b a n d ’ s f a m i ly .

I n  t h e o r y ,  a s  h a s  b e e n  i n d i c a t e d ,  s h o u ld  a woman a c q u i r e  p r o p e r ty  

( e s p e c i a l l y  l i v e s t o c k ) ,  sh e  d o es  so  on b e h a l f  o f  h e r  m ale  g u a r d ia n s ,  

i . e . ,  a  f a t h e r ,  b r o t h e r ,  h u sb a n d  o r  s o n . A f t e r  m a r r ia g e  a  woman may be 

p r o v id e d  by h e r  f a t h e r  o r  g u a r d ia n  w i th  a  c e r t a i n  am ount o f  p r o p e r ty  

w h ich  sh e  ta k e s  to  h e r  h u s b a n d ’ s hom e. Such p r o p e r ty  may c o n s i s t  o f  

l i v e s t o c k ,  th e  t r a d i t i o n a l  p la n k  b ed  known a s  k u b a n g , c r o p s ,  c o o k in g  

u t e n s i l s  and p e r s o n a l  o rn a m e n ts . I n  some c a s e s  h e r  f a t h e r  w ould  p r o v id e  

h e r  w i th  a  fa rm la n d  known a s  t u s u l u / t e r e n g u  o r  te n g u  k o ro n g  (a s  th e y  a r e  

known i n  d i f f e r e n t  p a r t s  o f  N y im a n g la n d ) . I t  i s  th u s  a  f i r m  r u l e  o f  

law  t h a t  a l l  l i v e s t o c k ,  b r o u g h t  by th e  woman a s  a n t e - n u p t i a l  p r o p e r ty  

i n t o  h e r  m a r i t a l  hom e, m u st b e lo n g  to  h e r  h u s b a n d . On th e  o t h e r  h a n d , 

sh e  h a s  th e  r i g h t  to  r e t a i n  h e r  o t h e r  a n t e - n u p t i a l  a c q u i s i t i o n s .  I n  

th e  c a s e  o f  th e  fa rm la n d  p r o v id e d  f o r  h e r  by h e r  f a t h e r ,  th e  woman’ s r i g h t  

o f  i n t e r e s t - h o l d i n g  o v e r  s u c h  la n d  i s  a b s o l u t e .  She can  u t i l i z e  t h i s  

la n d  in  th e  way sh e  w a n ts .  I f  sh e  i n te n d s  to  d i s p o s e  o f  su c h  l a n d ,  sh e

may c o n s u l t  h e r  h u sb an d  o n ly  by way o f  c o u r t e s y ,  and  i n  any c a s e  may 

d i s p o s e  o f  i t  ev e n  w i th o u t  h e r  h u s b a n d ’ s c o n s e n t .

Any ty p e  o f  p r o p e r ty  a c q u i r e d  by a  m a r r ie d  woman d u r in g  c o v e r tu r e  

m u st by law  b e lo n g  to  h e r  h u s b a n d . T h is  a t  l e a s t  i s  th e  o r th o d o x  v iew
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o f  t h e  Nyim ang c u s to m a ry  law . I n  p r a c t i c e ,  and e s p e c i a l l y  now adays 

w here  i n  u rb a n  a r e a s  women h a v e  g a in e d  a  c e r t a i n  am ount o f  econom ic 

in d e p e n d e n c e , th e  o ld  c u s to m a ry  r u l e  c a n n o t  be h e ld  to  be f u l l y  o p e r a t i v e .  

T h u s , b e c a u s e  o f  th e  i n t r o d u c t i o n  o f  c a s h  econom y, g i r l s ’ e d u c a t io n  and 

th e  g e n e r a l  e n l ig h te n m e n t  i n  th e  a r e a ,  c o u p le d  w i th  th e  i n t r o d u c t i o n  o f  

I s l a m ic  n o t io n s  among some r e l a t i v e l y  s o p h i s t i c a t e d  N yim ang,* women have  

becom e m ore aw are  o f  t h e i r  l e g a l  r i g h t s .  The p r e s e n c e  o f  th e  S h a r ia  

C o u r ts  i n  D i l l i n g  tow n h av e  added  a  f a v o u r a b le  d im e n s io n  to w a rd s  th e  

r e c o g n i t i o n  o f  women’ s r i g h t s .  I n  any m a tr im o n ia l  d i s p u t e  women te n d  

to  go to  th e  S h a r ia  C o u r ts  to  e n f o r c e  r i g h t s  o v e r  p r o p e r ty  a c q u i r e d  by 

t h e i r  s o l e  e f f o r t  i n  d e f i a n c e  o f  t h e i r  h u s b a n d ’ s c u s to m a ry  c la im s .

H ow ever, a s  a  w if e  i s  r e q u i r e d  to  w ork on h e r  h u s b a n d ’ s fa rm  and  

c a r r y  o u t  t h e  d o m e s tic  w o rk , a  h u sb a n d  i s  u n d e r  l e g a l  d u ty  to  m a in ta in  

h i s  w i f e  and  p r o v id e  h e r  w i th  a  d e c e n t  hom e. He m u st g iv e  h e r  a 

c u l t i v a b l e  fa rm  and  m ust e n s u re  t h a t  su c h  fa rm  i s  p r o p e r ly  f e n c e d .

He ( th e  h u sb a n d ) m ust o c c a s i o n a l l y  h e lp  h i s  w ife  i n  f a rm in g  and  h a r v e s t i n g  

h e r  c r o p s .  I n  a d d i t i o n ,  and a s  a  s t r i c t  r u l e  o f  la w , a  h u sb an d  i s  h e ld  

a n s w e ra b le  f o r  h i s  w i f e ’ s d e b ts  and f o r  any t o r t i o u s  l i a b i l i t i e s .  

F u r th e rm o re ,  i t  m ust be  n o te d  t h a t  a l l  g i f t s  ( o th e r  th a n  l i v e s t o c k  and 

la n d )  made by th e  h u sb an d  to  h i s  w if e  d u r in g  c o v e r tu r e  a r e  i r r e c o v e r a b l e  

i n  th e  e v e n t  o f  d iv o r c e  o r  th e  d e a th  o f e i t h e r  p a r t y .

1. Among c e r t a i n  M uslim s o f  K u r m it i* a n d :N i t i l  women a re  a llo w e d  to  
i n h e r i t  p r o p e r ty  a c c o r d in g  to  S h a r ia  law .
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CHAPTER V

RIGHTS AND INTERESTS IN LAND AMONG THE NYIMANG

1 . THE NYIMANG CONCEPTION OF LAND

U nder S e c t io n  ( 3 )  o f  t h e  Land S e t t l e m e n t  a n d  R e g i s t r a t i o n

O rd in a n c e , 1925* l a n d  i s  i n t e r p r e t e d  t o  in c lu d e  t h e  f o l lo w in g :

’’ 'L and* i n c lu d e s  b e n e f i t s  t o  a r i s e  o u t  o f  l a n d  an d  
b u i l d i n g s  i n  l a n d  a n d  a l s o  any  i n t e r e s t  i n  l a n d  w h ich  
r e q u i r e s  o r  i s  c a p a b le  o f  r e g i s t r a t i o n  u n d e r  t h i s  
A ct o t h e r  t h a n  a  c h a rg e  b u t  i n c lu d in g  t h e  r i g h t  t o  
c u l t i v a t e  a  d e te r m in a te  o r  d e te r m in a b le  a r e a  o f  l a n d  
a l th o u g h  i t s  s i t u a t i o n  may v a ry  from  y e a r  t o  y e a r . 1’^

The s t a t u t o r y  d e f i n i t i o n  o f  l a n d ,  a s  i t  a p p e a r s  from  th e  above

s e c t i o n ,  i s  fu n d a m e n ta l ly  d i f f e r e n t  from  th e  Nyim ang c o n c e p t io n  and

m eaning  o f  l a n d .  U nder Nyimang c u s to m a ry  lav /, k e i l  ( l a n d )  m eans th e

s o i l  i t s e l f .  I t  r e f e r s  e x c lu s i v e l y  t o  th e  f i x e d  h a rd  s u r f a c e  o f  th e

e a r t h  upon  w hich  p e o p le  l i v e ,  b u i l d  t h e i r  s e t t l e m e n t s ,  c u l t i v a t e  fa rm s

and  g r a z e  t h e i r  a n im a ls .  L and , f o r  th e  N yim ang, do es  n o t  in c lu d e

any  b e n e f i t s  a r i s i n g  o u t  o f  i t  n o r  d o e s  i t  i n c lu d e  any  n a t u r a l

f i x t u r e s  t h a t  a r e  p e rm a n e n tly  a t t a c h e d  t o  i t .  T h e re  i s  a  Nyim ang

m yth w h ich  s a y s  t h a t  a t  th e  b e g in n in g  o f  th e  u n i v e r s e  l a n d  w as c r e a t e d

w i th o u t  r o c k s  o r  m o u n ta in s .  The sk y  was s o  n e a r  th e  e a r t h  t h a t  i t

a lm o s t  to u c h e d  i t .  One d a y , an  o l d  widow was m aking  h e r  fo o d  a n d ,

b e in g  h a r a s s e d  by th e  n e a r n e s s  o f  t h e  s k y , s c o r c h e d  i t  w i th  h e r  h o t

c o o k in g  s t i c k .  R o a r in g  i n  p a in  a n d  p a n ic  t h e  sk y  d ro p p ed  r o c k s  an d

m o u n ta in s  and  f l e d  t o  i t s  p r e s e n t  h e i g h t .  R ocks an d  m o u n ta in s  a r e ,

t h e r e f o r e ,  n o t  p a r t  o f  t h e  l a n d .

1 . See  a l s o  th e  P r e s c r i p t i o n  an d  L i m i t a t i o n  O rd in a n c e , 1928 , s .  2 , 
w here  th e  same d e f i n i t i o n  o f  t h e  la n d  i s  r e i t e r a t e d .
C f .  t h e  Law o f  P r o p e r ty  A c t, 1925* s .  205 ( 1 )  ( i x ) .
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A c c o rd in g  t o  Nyim ang i d e a s ,  l a n d  d o es  n o t  i n c lu d e  t h in g s  p ro d u c e d

th ro u g h  human a c t s  s u c h  a s  h o u s e s ,  p l a n t e d  t r e e s ,  and  c ro p s*

M o reo v e r, t h in g s  t h a t  l i e  u n d e r  th e  s o i l  ( w a te r  an d  m in e r a l s )  a r e  n o t

c o n s id e r e d  a s  fo rm in g  p a r t  o f  t h e  l a n d .  S i m i l a r l y  th e  sk y  o r  th e

s p a c e  ab o v e  i s  n o t  c o n s id e r e d  a s  l a n d .  T h u s , p r i n c i p l e s  s u c h  a s

’’cu .ju s  e s t  so lum  e .ju s  e s t  u sq u e  ad  coelum  e t  a d  i n f e r o s 1’ , w h ich  form

p a r t  o f  t h e  d e f i n i t i o n  o f  l a n d  u n d e r  E n g l is h  la w , do n o t  h o ld  good u n d e r

Nyimang c u s to m a ry  law  o f  p r o p e r t y .  U nder t h e  E n g l is h  la w , a s  i s  t h e

c a s e  u n d e r  t h e  g e n e r a l  S u d a n e se  la w , l a n d  i s  n o t  r e g a r d e d  sis c o m p r is in g

m e re ly  t h e  s u r f a c e ;  i t  i n c l u d e s ,  i n t e r  a l i a , f i x t u r e s ,  t h e  a i r  above

i t  u p  i n t o  t h e  s k y , t h e  s u b - s o i l  an d  w h a te v e r  l i e s  t h e r e  u n d e rn e a th
1

r i g h t  down i n t o  t h e  c e n t r e  o f  t h e  e a r t h .

H ow ever, s in c e  t h e r e  i s  a  t o t a l  l a c k  o f  any  k in d  o f  m in e r a l s  i n  

t h e  Nyim ang l a n d ,  im p o r ta n c e  i s  n o t  a c c o rd e d  t o  w h a te v e r  i s  em bedded 

i n  t h e  s o i l .  T h u s , t h e  h o ld e r  o f  th e  a b s o lu t e  o r  param oun t t i t l e  

t o  th e  l a n d  w ould  n o t  b e  e n t i t l e d  t o  t h in g s  o r  p r o p e r ty  fo u n d  o v e r  o r  

u n d e r  h i s  l a n d .  T h a t i s  b e c a u s e  t i t l e  t o  t h e  s o i l  (k e i l ) d o e s  n o t  

c a r r y  w i th  i t  'o w n e r s h ip 1 o f  th o s e  i n t e r e s t s  u p o n  o r  u n d e r  t h a t  s o i l .

He who f i n d s  a  p r o p e r ty  upon  a n o t h e r 's  l a n d  h a s  a  b e t t e r  r i g h t  o f  

c la im  th a n  th e  i r a n  ( m a s te r )  o f  t h e  l a n d .  H is ,  th e  f i n d e r ' s ,  r i g h t  

i s  d e f e a te d  o n ly  by  t h e  r i g h t  o f  th e  o r i g i n a l  ow ner o f  t h e  l o s t  c h a t t e l ,  

who h a s  b e t t e r  t i t l e  a g a i n s t  th e  w ho le  w o rld  ( i n c l u d in g  th e  f i n d e r ) .

A s l i g h t  b u t  im p o r ta n t  d i f f e r e n c e  m ust be  n o te d  i n  th e  Nyimang c o n c e p t 

o f  l a n d ,  an d  t h a t  i s :  a  d i s t i n c t i o n  m ust be  made b e tw e en  t h e  l a n d

1 . C f .  C h e s h i r e 's  M odern Law o f  R e a l P r o p e r t y , 1 2 th  e d i t i o n ,  London, 
1 9 7 6 , 1 5 5 * w here he s t a t e s  t h a t  t h i s  maxim h a s  been  e ro d e d  by  
s t a t u t e .
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i t s e l f ,  a s  t h e  h a rd  s u r f a c e  o f  th e  e a r t h  ( k e i l ) ,  an d  t h e  en jo y m e n t o f

i n t e r e s t s  upon  i t  s u c h  a s  k o ro n g  ( f a r m ) .  I t  i s  th e  l a t t e r  w h ich  may

b e  g r a n t e d  o r  b o rro w ed  and  w hich  c o n v ey s  no r i g h t s  o v e r  t h e  l a n d  o r

th e  s o i l  i t s e l f .

U nder t h e  Nyimang la w , a s  in d e e d  i s  th e  c a s e  u n d e r  m ost

t r a d i t i o n a l  A f r ic a n  Laws , t r e e s  w h ich  grow n a t u r a l l y  on th e  l a n d  o r

a r e  p l a n t e d  by human a c t i v i t i e s  a r e  n o t  p a r t  o f  t h e  la n d  ( k e i l ) • I n

many c a s e s ,  t i t l e  t o  t h e s e  t r e e s  may be  h e ld  by  d i f f e r e n t  p e rs o n s *

The i r a n  ( m a s te r )  o f  t h e  l a n d  i s  e n t i t l e d  o n ly  t o  th o s e  t r e e s  p l a n t e d

b y  h i s  own e f f o r t s .  T h e re  i s ,  h o w e v e r, d i s p a r i t y  o f  o p in io n

c o n c e r n in g  o w n e rsh ip  o f  some t r e e s .  T h a t i s ,  a  s i t u a t i o n  a r i s e s

w here a  p e r s o n  i s  a l lo w e d  o n to  a n o t h e r 's  l a n d  a s  a  g r a t u i t o u s  t e n a n t ,

a n d  new t r e e s  grow w h ile  t h e  la n d  i s  u n d e r  t h e  t e n a n t ' s  u t i l i z a t i o n .

C u s to m a r i ly ,  t h e s e  t r e e s  b e lo n g  t o  t h e  t e n a n t  e x c l u s i v e l y .  Y et t h e r e

2a r e  some in f o r m a n ts  who s t a t e  t h a t  t h e  o r i g i n a l  l a n d  h o ld e r  h a s  a

r i g h t  t o  s h a r e  t h e  t r e e s  w i th  th e  t e n a n t .  I n  an y  c a s e ,  a l l

a u t h o r i t i e s  a g re e  t h a t  u l t i m a t e  t i t l e  t o  t h e s e  t r e e s  e v e n tu a l l y  f a l l s

i n t o  t h e  o w n e rsh ip  o f  t h e  o r i g i n a l  l a n d  h o l d e r .  But t h i s  i s  n o t

c o n t r a r y  t o  th e  im p o r ta n t  f a c t  t h a t  r i g h t s  o v e r  t r e e s  and  r i g h t s  o v e r

th e  l a n d  (k e i l ) may b e  e x e r c i s e d  s im u l ta n e o u s ly  b y  d i f f e r e n t  p e r s o n s .

The law  among th e  Nyimang i s  s i m i l a r  t o  t h a t  a s  g e n e r a l l y  s t a t e d  by

S a e e d  M.A. E l  M ahdi:

" T re e s  g ro w in g  on A 's  l a n d  may n o t  b e lo n g  t o  A . I f  D 
p u r c h a s e s  A 's  l a n d ,  he may be  l a b o u r in g  u n d e r  th e  w rong 
im p r e s s io n  t h a t  he i s  b u y in g  b o th  th e  l a n d  an d  th e  t r e e s .
The r e a l  ow ner o f  th e  t r e e s  may th e n  i n t e r f e r e  t o  p r o t e c t  
h i s  r i g h t . 1' j

1 . See  T .O . E l i a s ,  The N a tu re  o f  A f r ic a n  C usto m ary  Law,  1956 , 1 6 6 .
2 .  P e r s o n a l  in f o r m a t io n  t o  th e  a u t h o r .
3 .  S a e e d  M.A. E l  M ahdi, A G uide t o  Land S e t t l e m e n t  and  R e g i s t r a t i o n , 

K hartoum , 1971, 3 6 .
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A c c o rd in g ly ,  a  p e r s o n  who c o n t r o l s  th e  l a n d  d o e s  n o t  n e c e s s a r i l y  

c o n t r o l  t h e  t h in g  e i t h e r  w i th in  o r  upon  i t .  I t  t h u s  f o l lo w s  t h a t  a  

h o ld e r  o f  a n  i n t e r e s t  o v e r  a  c e r t a i n  p ie c e  o f  l a n d  may o p t t o  e x e r c i s e  

h i s  r i g h t s  o v e r  t h a t  l a n d  so  lo n g  a s  he do es  n o t  i n t e r f e r e  o r  

p r e j u d i c e  t h e  r i g h t s  o f  o t h e r  i n t e r e s t  h o l d e r s ,  e . g .  t h e  ow ner o f  a  

w e l l  s i t u a t e d  on a n o t h e r 's  la n d  i s  a l lo w e d  t o  ta k e  an y  am ount o f  w a te r  

f o r  h i s  s o l e  u t i l i z a t i o n .  I f  th e  l a n d  i s  b e in g  c u l t i v a t e d  a  p a th  

m ust be p r e p a r e d  f o r  t h a t  p u r p o s e .  But th e  ow ner o f  t h e  w e l l  i s  

p r e v e n te d  from  a c t s  d e t r i m e n ta l  t o  th e  h o ld e r  o f  t h e  s o i l ,  i . e .  i f  

t h e r e  i s  c u l t i v a t i o n  he  w ould  n o t  b e  a llo w e d  t o  d r iv e  a n im a ls  i n t o  

th e  fa rm  f o r  w a te r in g  p u r p o s e s .

The c o n c e p t  o f  l a n d  (k e i l ) among th e  Nyimang s h o u ld  be u n d e r s to o d  

t o  r e f e r  n a r ro w ly  t o  t h e  s o i l  i t s e l f ,  i r r e s p e c t i v e  o f  an d  w i th o u t  

r e l a t i o n  t o  i n t e r e s t s  i n  i t .  T h is  n a rro w  i n t e r p r e t a t i o n  o f  l a n d  i s  

b e h in d  t h e  g e n e r a l  m is a p p re h e n s io n  by  some w r i t e r s  o f  th e  n a t u r e  o f  

Nuba l a n d  h o ld in g s .

2 .  PROPERTY AND RELIGION

I f  one  ex am in es i n  d e p th  th e  r e l a t i o n  o f  r e l i g i o n  t o  l a n d ,  one

may s a y  t h a t ,  i n  t h e  Nyimang c o n c e p t ,  l a n d  i s  n o t  r e g a r d e d  a s  a  f e t i s h

n o r  d o e s  i t  r e p r e s e n t  an y  form  o f  d e i t y .  I t  h a s  no s h r i n e s  o f  i t s

own, a n d , s in c e  la n d  i s  n o t  w o rsh ip p e d  p e r  s e , t h e r e  a r e  no

p r o f e s s i o n a l  e a r t h  p r i e s t s  i n  N y im an g lan d . B ut c e r t a i n  h i l l s  (m ede)

2
i n  t h e  Nyimang a r e a  a r e  " u n d e r s to o d  i n  a  m y s t i c a l  s a c r e d  s e n s e " .

1 . D. H aw kesw orth , "The Nuba p r o p e r  o f  s o u th e r n  K o rd o fa n " , (1 9 3 2 /3 3 )  
15 S .N .R . 187 .

2 .  S .F .  N a d e l, "A s tu d y  o f  sham anism  i n  t h e  Nuba M o u n ta in s " , ( 1 9 ^ 5 /  
4 6 ) ,  7 6 , J . R . A . I .  3 3 .
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T h ese  h i l l s  a r e  c o n s e c r a te d  a s  b e in g  th e  f i r s t  t o  be i n h a b i t e d  by  th e  

in v a d in g  a n c e s t o r s .  F o r  t h a t  r e a s o n ,  s p e c i a l  p r i e s t s  known a s  medu 

i r a n  ( h i l l  m a s te r s )  a r e  t o  be  fo u n d  i n  ea ch  o f  t h e  Nyimang s u b - t r i b e s ,  

an d  a r e  r e g a r d e d  a s  t h e  k e e p e r s  o f  t h e  h i l l s .  The f u n c t i o n  o f  

th e s e  h i l l  m a s te r s  ( medu i r a n ) i s  t o  p e rfo rm  r i t e s  a n d  s a c r i f i c e s  t o  

p r o p i t i a t e  th e  h i l l  s p i r i t  and  t o  p l a c a t e  m is f o r tu n e s  w h en ev er a  

common c a t a s t r o p h e  o r  a  d i s e a s e  i s  im m in e n t, th e r e b y  e n s u r in g  b o th  t h e  

c o n t i n u i t y  an d  w e l f a r e  o f  Nyimang s o c i e t y .  A c ts  su c h  a s  t h e  

o r g a n i s a t i o n  a n d  b l e s s i n g  o f  th e  a g e - g r a d e s  o r  t h e  c i r c u m c is io n  

c e re m o n ie s  f a l l  e x c lu s i v e l y  w i th in  t h e  dom ain o f  t h e  h i l l  p r i e s t s .  

A p a rt from  th e  g e n e r a l  in v o c a t io n s  t o  th e  h i l l  s p i r i t s  t o  b r i n g  a b o u t  

s o c i a l  w e l l - b e in g ,  h i l l  p r i e s t s  do n o t  o f f i c i a t e  a t  any  p u b l i c  o r  

communal r i t e s  o r  s a c r i f i c e s  c o n c e rn in g  l a n d .  N a d e l i s  w rong to  

assum e t h a t  th e  g u a r d ia n s  o f  th e  h i l l  ( th e  p r i e s t s ) ,  w ere c o n c e rn e d , 

i n t e r  a l i a , w i th  r i t e s  c o n n e c te d  w i th  l a n d .

D e s p i te  t h e  f o r e g o in g ,  many a s p e c t s  o f  t h e  p e o p l e 's  p r a c t i c e s

a n d  t h e i r  a t t i t u d e  to w a rd s  th e  l a n d  ( k e i l ) c l e a r l y  i n d i c a t e  t h e

e x i s t e n c e  o f  a  k in d  o f  vague  awe a n d  v e n e r a t i o n  o f  t h e  e a r t h  ( k e i l ) .

T h is  s u g g e s t s  t h a t  t h e  Nyimang c o n c e p t  o f  t h e  l a n d  i s  n o t  p u r e ly

e m p i r i c a l .  Of c o u r s e ,  t h i s  c o u ld  a l s o  be  s a i d  o f  m ost A f r ic a n

s o c i e t i e s .  R u s s e l l  h a s  s t a t e d  t h a t :

"To many A f r i c a n s ,  l a n d  i s  n o t  a  com m odity b u t  a  'n a t u r e ,  
w h ich  i s  n o t  p ro d u c e d  by man • • • '  Any v a lu e  i t  h a s  
i s  a n  i n t r i n s i c  o r  p s y c h ic  v a lu e ,  an d  t h i s  e m o tio n a l  v a lu e  
o f t e n  s u r p a s s e s  th e  money v a lu e  i t  w ou ld  hav e  a s  a  f a c t o r  
o f  p r o d u c t io n .  F o r  A f r ic a n s  la n d  h a s  a  m y s t i c a l  q u a l i t y .

1 . I b i d . ;  c f .  N a d e l, The N uba. 19 ^7 , w here  he  s t a t e d  t h a t
" o t h e r  s p i r i t s  a r e  c o n c e rn e d  w i th  th e  f e r t i l i t y  o f  t h e  l a n d  o r  
t h e  f e c u n d i ty  o f  wom en".

2 .  K . R u s s e l l ,  Land R eform : A W orld  S u rv e y , L ondon , 1977» 3 5 8 .
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The i d e a  o f  t h e  r e l i g i o u s  s i g n i f i c a n c e  o f  l a n d  can  b e  d e m o n s tra te d

by  a  m u l t i t u d e  o f  c a s e s  from  many p a r t s  o f  A f r i c a .  I n  m ost A f r ic a n
1

s o c i e t i e s  a n c e s t r a l  •o w n ersh ip *  o f  l a n d  i s  p r e v a l e n t .  T h e re

e x i s t  e v e ry w h ere  s a c r e d  p l a c e s  t h a t  a r e  g u a rd e d  by  t a b o o s ,  d i s r e g a r d

o f  w h ich  c a l l s  f o r  a n  a to n e m e n t i n  th e  form  o f  g i f t s  an d  s a c r i f i c e s

2
t o  t h e  d i v i n i t i e s .  O bi t e l l s  u s  t h a t  among th e  Ib o  t h e r e  a r e  

c e r t a i n  s a c r e d  b a d  g r o v e s  c o n n e c te d  w ith  t h e  d iv in e  s p i r i t s ,  an d  

th e s e  w ou ld  n o t  be  u t i l i z e d  u n l e s s  p e r m is s io n  was f i r s t  o b t a in e d  

from  th e  d e i t i e s .  I n  t h e  Ewe o f  G hana, K lu d z e ^ , e n u m e ra te s  c e r t a i n  

i n s t a n c e s  w here th e  l a n d  s p i r i t  m ust be v e n e r a te d ,o t h e r w is e  m is f o r tu n e  

i s  i n e v i t a b l e .  A l l o t t  r e p o r t s  t h a t ,  a c c o r d in g  t o  t h e  A s h a n t i  v ie w , 

l a n d  b e lo n g s  t o  th e  a n c e s t o r s ,  an d  t h a t  ’’th e  m ost im p o r ta n t  r e l i g i o u s  

a s p e c t  o f  l a n d  t e n u r e  was i n  c o n n e c t io n  w ith  t h e  e a r t h - s p i r i t ,
if

A sas Ya ( * E a r th  T h u r s d a y 1) .  I n  t h e  S udan , Deng r e p o r t s  t h a t  t h e  

D inka c a n n o t s e l l  t h e i r  l a n d  b e c a u s e  th e  r e l i g i o u s  a t t r i b u t e s  i t  

em bodied  a r e  s e e n  a s  fo rm in g  th e  n e c e s s a r y  l i n k  b e tw e e n  t h e  l i v i n g  

members on th e  one h a n d  a n d  t h e  ’’a n c e s t r a l  a n d  c l a n  d i v i n i t i e s ’* on  

th e  o t h e r . ^

1 .  S ee  C .K . Meek, L and  Law an d  Custom  i n  t h e  C o lo n ie s , 1 9 6 8 , 6 , 
w here  he s a y s  t h a t  ’’R e l ig io n  o f t e n  c o lo u r s  t h e  a t t i t u d e  o f  p e o p le s  
to w a rd s  th e  l a n d ,  a n d  many c l i n g  t o  t h e  e x h a u s te d  s o i l  b e c a u s e  
t h e i r  a n c e s t o r s  l i e  b u r i e d  t h e r e .  I n d e e d ,  i n  A f r i c a ,  t h e  
a n c e s t o r s  a r e  commonly r e g a r d e d  a s  t h e  r e a l  o w ners  o f  t h e  l a n d . ”

2 .  S .N .C . O b i, The Ib o  Law o f  P r o p e r t y , L ondon , 1963* 3 5 -6 ;
P .C .  L lo y d , Y oruba L and Law, 1ffi>2, 7 2 .

3 .  A .K .B . K lu d z e , Ewe Law o f  P r o p e r t y , L ondon, 1973» 105-07*
4 .  A .N . A l l o t t ,  The A s h a n t i  Law o f  P r o p e r t y , S t u t t g a r t ,  19 6 6 , 1*tO; 

s e e  a l s o  A udrey I .  R ic h a r d s ,  H unger an d  Work i n  a  S av ag e  T r i b e , 
L ondon , 1932, 1 5 5 1 w here  t h e  a u th o r  s a i d  a b o u t  th e  S o u th - E a s te r n  
B an tu  t r i b e s  t h a t  ’’t r i b a l  d e i t i e s  a r e  a l s o  a s s o c i a t e d  w i th  a  
d e f i n i t e  t r a c t  o f  l a n d ” , and  t h a t  " A n c e s to r s  re m a in  a s s o c i a t e d  
w i th  a  g iv e n  a r e a  f o r  a  v e ry  lo n g  t im e ,  e v e n  a f t e r  t h e  o r i g i n a l  
o c c u p ie r s  o f  t h e  l a n d  hav e  moved e ls e w h e re ” .

5 .  F .M . Deng, T r a d i t i o n  an d  M o d e rn iz a t io n ;  A C h a lle n g e  f o r  Law among 
t h e  D inka o f  t h e  S u d a n , New Haven and  L ondon , 1971* 2 7 2 .
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In d e e d ,  among t h e  Nyimang p e o p le ,  l a n d  ( k e i l ) , i n  i t s  a b s t r a c t  

c o n c e p t ,  i s  b e l i e v e d  t o  b e  endowed w i th  h id d e n  p o w ers  c a p a b le  o f  

d e s t r o y in g  human l i f e  u n l e s s  d u ly  p r o p i t i a t e d .  T h e re  a r e  some 

s a c r e d  p l a c e s  t h a t  s h o u ld  n o t  be f o u le d  i n  any  way by human b e in g s .

I n  a d d i t i o n ,  c e r t a i n  r i t u a l s  a n d  o b s e rv a n c e s  m ust b e  o b eyed  s o  a s  t o  

i n c r e a s e  f e r t i l i t y ,  ad d  t o  t h e  g e n e r a l  p r o s p e r i t y  o f  s o c i e t y ,  a n d  t o  

a v o id  g e n e r a l  c a t a s t r o p h e s  an d  p e r s o n a l  m i s f o r t u n e .  T h ese
'I

o b s e rv a n c e s  a r e  g o v e rn e d  by r i t u a l  c e re m o n ie s  a n d  ta b o o s  ( kw o ru n g ) .  

The c o n s e q u e n c e s  o f  o m is s io n  o r  v i o l a t i o n  o f  t h e s e  ta b o o s  a r e  

b e l i e v e d  t o  e n t a i l  s u p e r n a t u r a l  s a n c t i o n s  i n  t h e  fo rm  o f  p e r s o n a l  o r  

g e n e r a l  d i s e a s e s ,  o r  t h e  d e s t r u c t i o n  o f  t h e  c r o p s .  Such  v i o l a t i o n  

i s  a l s o  b e l i e v e d  t o  b e  d a n g e ro u s  t o  t h e  v e ry  e x i s t e n c e  o f  Nyim ang 

s o c i e t y .

N ad e l h a s  o b s e rv e d  t h a t  " th e  Nyima e q u a l ly  c o n s id e r  q u a r r e l s  an d

f i g h t s  o v e r  c u l t i v a t e d  l a n d  a n  e v i l  t h i n g ,  th o u g h  no s a n c t i o n s  a r e  

2a d m i t t e d " .  H ow ever, d e s p i t e  t h e  v a g u e n e s s  a n d  o v e r - g e n e r a l i z a t i o n  

o f  t h i s  s t a t e m e n t ,  i t  f a i t h f u l l y  su m m arizes  t h e  p e o p le ’s  g e n e r a l  

a t t i t u d e  to w a rd s  t h e i r  l a n d s .  As w i l l  b e  made c l e a r ,  c o n t r a r y  t o  

N a d e l* s  c o n te n t io n s ,  t h e r e  a r e  v a r io u s  q u a r r e l s  o v e r  l a n d  t h a t  a r e  

a lw a y s  f o l lo w e d  by  r e l i g i o u s  s a n c t i o n s .  I t  i s  u n l i k e l y  t h a t  p e o p le  

s h o u ld  s y s t e m a t i c a l l y  obey  any  s o r t  o f  r u l e s ,  b e  th e y  s e c u l a r  o r  

r e l i g i o u s ,  w i th o u t  p ro d u c in g  p l a u s i b l e  j u s t i f i c a t i o n  ( a t  l e a s t  t o  

t h e i r  own s a t i s f a c t i o n )  f o r  d o in g  s o .  T h u s , i n  t h e  t r a d i t i o n a l

1 . A s a c r e d  p la c e  o r  t h in g  i s  s a i d  t o  b e  a k u r i .  I t  i s  f o r b id d e n  
( k w i r ) o r  ta b o o  t o  d e f i l e  a  p la c e  o r  a  t h i n g  w h ich  i s  s a i d  t o  h av e  
kw o ru n g , o r  s a n c t i t y .

2 .  S .F .  N a d e l, The N uba, o p . c i t . , ^59*
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s o c i e t i e s ,  a s  in d e e d  i n  a d v a n c e d  s o c i e t i e s ,  r u l e s  a r e  fo l lo w e d  f o r  th e

m ost p a r t  o u t  o f  f e a r  t h a t  t h e i r  c o n t r a v e n t io n  may be  s a n c t io n e d  by

a n  o v e r t  o r  c o v e r t  p u n is h m e n t. The f o l lo w in g  o f  a  c e r t a i n  r u l e  i n  

th e  hope o f  re w a rd  h a s  t h e  same d r i v i n g  f o r c e .  The Nyim ang do n o t

q u a r r e l  o v e r  l a n d  t o  w h ich  th e y  h av e  a  d e f e c t i v e  t i t l e ,  a s  t h e y  f e a r  

t h a t  th e y  may d ie  i f  t h e y  a r e  p ro v e d  w rong .

One o f  th e  m ost common o a th s  among th e  Nyimang i s  t o  p i c k  u p  a

h a n d f u l  o f  s o i l  an d  to u c h  i t  w i th  o n e ’ s  to n g u e  so  a s  t o  d e m o n s tra te

o n e ’s  " t r u t h f u l n e s s ” .  I t  i s  b e l i e v e d  t h a t  a  p e r s o n  who f a l s e l y

s w e a rs  by  th e  s o i l  w i l l  d ie  an d  be  b u r ie d  i n  th e  e a r t h .  Deng t e l l s

u s  t h a t  " a  D inka w i l l  sw e a r  on l a n d  t o  e s t a b l i s h  h i s  t r u t h f u l n e s s " .

T h i s ,  he s a y s ,  " s y m b o l is e s  h i s  s u b m is s io n  t o  th e  ju d g em en t o f  t h e  

2a n c e s t o r s " .  I t  i s  s u b m i t te d  t h a t  th e  i m p l i c a t i o n s  o f  th e  w i l l i n g 

n e s s  t o  su b m it t o  th e  ju d g e m e n ts  o f  th e  a n c e s t o r s  th ro u g h  t h e  o a th  by  

e a r t h  i s  a l s o  t r u e  o f  t h e  Nyimang p e o p le .

T h e re  e x i s t  a l l  o v e r  t h e  Nyimang la n d  some a r e a s  t h a t  a r e

c o n s id e r e d  s a c r e d  p l a c e s  ( a k u r i ) .  T hese  p l a c e s  a r e  m o s tly

a s s o c i a t e d  w ith  s u p e r n a t u r a l  pow ers o r  a n c e s t r a l  s p i r i t s .  F o r  

e x a m p le , p l a c e s  w here th e  s h i r a  u s e d  t o  s i t ,  o r  p l a c e s  w h ich  t h e  

g r e a t  c o n s e c r a te d  sham ans ( k u e e r ) u s e d  h a b i t u a l l y  ais t h e i r  s i t t i n g  

p l a c e s  (m o s t ly  u n d e r  b i g  t r e e s )  w ould  be r e g a r d e d  a s  s a c r e d .  A lso  

p l a c e s  w here w a r r i o r s ,  i n  t h e  o ld  d a y s ,  u s e d  t o  a s se m b le  i n  

p r e p a r a t i o n  f o r  an  e x p e d i t i o n ,  and  w hich  a r e  known ais k ed an g u  t a g i l  

( th e  s t a n d in g  p la c e  o f  t h e  w a r r i o r s ) ,  and  p l a c e s  w here t h e  e l d e r s  o f  

t h e  v i l l a g e  u s u a l l y  s i t ,  known a s  g u d i , a l s o  f a l l  u n d e r  t h e  g e n e r a l

1.C £3um ner and  K e e le r ,  o p .  c i t . , 3 ^ 8 , w here th e y  s a y  t h a t  r e l i g i o u s  
s a n c t i o n s  a r e  a lw a y s  i n c lu d e d  i n  th e  t a b o o .

2 .  Deng, T r a d i t i o n  a n d  M o d e rn iz a t io n , o p . c i t . , 2 7 2 .
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c a te g o r y  o f  s a c r e d  p l a c e s .  Bad a r e a s  ( l i  k u s u d o ) a r e  p l a c e s  

b e l i e v e d  t o  be  h a u n te d  by  e v i l  s p i r i t s .  Such  p l a c e s  a r e  f e a r e d ,  

sind s e t t l e m e n t s  a r e  n o t  u s u a l l y  b u i l t  i n  su c h  a r e a s  u n l e s s  a  p e r s o n  

h a s  a  ’ s t r o n g  good lu ck *  sind c o n t in u o u s ly  msikes s a c r i f i c e s  t o  t h e  

s p i r i t s  o f  su c h  a  p l a c e .

T h e o r e t i c a l l y ,  no  a c t s  o f  p o s s e s s io n  o r  o w n e rs h ip  s h o u ld  be

e x e r c i s e d  o v e r  su c h  p l a c e s  by  c u l t i v a t i n g  t h e  s o i l  o r  c u t t i n g  th e

t r e e s ,  an d  human b e in g s  a r e  n o t  a l lo w e d  t o  f o u l  s u c h  p l a c e s .

D e f ile m e n t  o f  th e s e  p l a c e s  i s  c o n s id e r e d  a  s i n  t h a t  s h o u ld  im m e d ia te ly

b e  r e c t i f i e d  by  p r e s e n t a t i o n  o f  s a c r i f i c e s  o f  fo w l and  l i b a t i o n s  o f

b e e r  ( a s h i ) t o  th e  s p i r i t s  o f  t h e  p la c e  a s  a  p u r i f i c a t i o n :  t h i s

r i t u a l  i s  known a s  a g e Id a  (w a sh in g  o n e s e l f  from  p o l l u t i o n ) , f a i l i n g

w h ic h , t h e  c u l p r i t  w ou ld  s u f f e r  b a d  l u c k .  K ro n e n b e rg  s a y s  t h a t  a

2woman w ould  n o t  be  a l lo w e d  t o  e n t e r  t h e  g u d i o f  t h e  s h i r a , e s p e c i a l l y  

a t  t h e  t im e  o f  r a i n  c e re m o n ie s ,  o th e r w is e  r i t u a l s  f o r  h e r  p u r i f i c a t i o n  

w ould  have  t o  b e  c a r r i e d  o u t  f o r  w h ich  th e  woman w ould  be  r e q u i r e d  t o  

b r in g  a lo n g  a s h i  ( b e e r )  a n d  a  g o a t .  P la c e s  t h a t  w ere b e l i e v e d  t o  

h av e  b e e n  i n h a b i t e d  by t h e  p r o g e n i t o r s  o r  t h e  f o r e f a t h e r s  o f  a  c e r t a i n  

c l a n  w ould  be  r e g a r d e d  a s  s a c r e d  ( a k u r i ) o n ly  t o  t h e  members o f  t h a t  

c l a n .

G ra v e y a rd s  have  a  s p e c i a l  k in d  o f  s a n c t i t y ,  a s  th e y  a r e  b e l i e v e d  

t o  be  h a u n te d  an d  i n h a b i t e d  by t h e  s p i r i t s  o f  t h e  dead  known a s  g e s h in .  

C h i ld r e n  se ldom  a p p ro a c h  su c h  p l a c e s .  K ro n e n b e rg  s a y s  t h a t  i t  i s  a  

k w ir  t o  s i t  on o r  p o in t  a t  a  g r a v e ,  an d  t h a t  t h e  g e s h in  w ou ld  k i l l

1 .  R . C r i t c h f i e l d , " T h e  C hang ing  P e a s a n t :  The M a g ic ia n 11, 1979* 2 8 ,
A .U .F .S . , R C -3 -7 9 /6 .

2 .  K ro n e n b e rg , o p . c i t . ,  2 0 8 .
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t h e  o f f e n d e r  u n l e s s  s u c h  a  p e rs o n  sw a llo w ed  a  g r a i n  o f  s a n d  t o

c o n v in c e  t h e  g e s h in  t h a t  he ( t h e  c u l p r i t )  i s  one o f  th e m . O a th s

a r e  so m e tim es  ta k e n  u p o n  th e s e  g ra v e  s i t e s .  L and a s k e d  f o r  f o r

b u r i a l  p u r p o s e s  m ust be  r e a d i l y  g iv e n  by th e  h o l d e r .  I f  a  g r a v e

h a s  b e e n  p r e p a r e d  f o r  a  p e r s o n  who was b e l i e v e d  d e a d , b u t  s u b s e q u e n t ly

r e c o v e r s ,  t h e n  a  fo w l m ust be b u r ie d  i n  h i s  p la c e  a s  a  s a l v a t i o n
2

f o r  h i s  s o u l ,  an d  t h i s  i s  known a s  l u  i l o  t a n y a r i  ( t h e  r i t u a l  o f  

rem o v in g  th e  sh a d o w ).

One o f  th e  m ost f e a r f u l  p r a c t i c e s  o f  s o r c e r y  i n  N y im an g lan d  i s  

p e rfo rm e d  t o  s e e k  th e  a i d  o f  t h e  e a r t h  s p i r i t  t o  d e s t r o y  t h i e v e s  o r  

e n e m ie s .  T h is  i s  known a s  gumo n id a  ( k i l l i n g  o r  s t r i k i n g  by  a  

h o l e ) . ^  The s o i l  i s  o b ta in e d  from  th e  c u l p r i t ' s  f o o t p r i n t s  a n d  

b u r ie d  i n  a  h o le  t o g e t h e r  w i th  th e  b lo o d  o f  a  r e d  c o c k . I t  i s  

b e l i e v e d  t h a t  th e  o f f e n d e r  an d  a l l  h i s  f a m ily  members w i l l  b e  s t r u c k  

by  a n  o b n o x io u s  d i s e a s e  an d  w i l l  e v e n tu a l l y  d i e  u n l e s s  s a c r i f i c e s  o f  

fo w l an d  l i b a t i o n s  o f  a s h i  ( b e e r )  a n d  o t h e r  g i f t s  a r e  p r e s e n t e d  t o  

a  c e r t a i n  sham an t o  p e rfo rm  r i t u a l s  t o  a b s o lv e  t h e  c u r s e .  T h is  

t e r r i f y i n g  m eans o f  r e c o v e r in g  p r o p e r ty  i s  se ld o m  a p p l i e d ,  a s  i t  i s  

b e l i e v e d  t h a t  t h i s  c u r s e  w i l l  f a l l  s q u a r e ly  on b o th  t h e  r e s p o n d e n t  an d  

t h e  a p p l i c a n t .

A p i e c e  o f  la n d  may be  r e n d e r e d  s a c r e d  t e m p o r a r i l y  by  hum an a c t i o n  

th ro u g h  th e  d i r e c t i o n  o f  a  s u p e r n a t u r a l  p o w e r. F o r  e x a m p le , when a  

sham an i s  a b o u t t o  be  c o n s e c r a te d ,  h i s  s h r i n e ,  known a s  k o d i ,  w i l l  b e  

rem oved from  h i s  compound a n d  f i x e d  i n  a  c o n s p ic u o u s  p l a c e  on  a n y  m a n 's

1 . I b i d . ,  199 .
2 .  I b i d . ,  198 .
3 .  See R .C . S te v e n s o n , "The Nuba P e o p le s  o f  K o rd o fan  P r o v in c e ” , 

o p .  c i t . , 2 0 6 •
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l a n d  r e g a r d l e s s  o f  t h e  p e rm is s io n  o r  o b j e c t io n  o f  th e  l a n d  o w n e r .

Such  l a n d  becom es a k u r i  ( s a c r e d )  an d  w i l l  re m a in  u n d e r  t h e  c o n t r o l

1
a n d  u t i l i z a t i o n  o f  t h e  s u p e r n a t u r a l  pow er f o r  a t  l e a s t  e i g h t  y e a r s .

Such  a  p la c e  becom es a  te m p o ra ry  s a n c tu a r y  w here p e o p le  may s e e k  

p r o t e c t i o n  an d  ta k e  t h e i r  o a t h s ,  a n d  a  r e p o s i t o r y  w here th e y  c a n  

d e p o s i t  t h e i r  u n g u a rd e d  c ro p s  u n d e r  t h e  s o l e  p r o t e c t i o n  o f  t h e  

s u p e r n a t u r a l  p o w e r. W hoever d e f i l e s  o r  s t e a l s  from  t h i s  p l a c e  

com m its s a c r i l e g e  t h a t  w ould  c a l l  down th e  w ra th  o f  t h e  g u a r d ia n  p o w e rs , 

an d  t h e  c u l p r i t  w ould  be  v i s i t e d  by  a  d i s e a s e  c a l l i n g  f o r  h i s  d e a th  

u n l e s s  p u r i f i c a t i o n  r i t e s  i n  th e  fo rm  o f  s a c r i f i c e s  o f  a  fo w l a n d  

b e e r  l i b a t i o n s ,  t o g e t h e r  w i th  c e r t a i n  g i f t s  named by  th e  s u p e r n a t u r a l  

p o w er, a r e  p e rfo rm e d .
2

As m e n tio n e d  e a r l i e r ,  th e  Nyim ang s a y  t h a t  l a n d  (k e i l ) i s  t h e  

c r e a t i o n  o f  a b r a d i  (G o d ), a n d  s o  i s  n o t  a  d e i t y  i n  i t s e l f .  H ow ever, 

a  p e r s o n  who c l e a r s  l a n d  f o r  c u l t i v a t i o n  o r  s e t t l e m e n t  p u r p o s e s  m ust 

make o f f e r i n g s  and  p r a y e r s ,  e i t h e r  t o  th e  s p i r i t  o f  t h e  o w n er, o r ,  i f  

t h e  l a n d  i s  v i r g i n ,  t h e n  i n v o c a t io n s  and  p r a y e r s  m ust b e  made t o  th e  

c r e a t o r  a b r a d i  -  God o f  th e  u n i v e r s e .  The a d d r e s s  ru n s  a s  f o l l o w s :  

e wudang n o , k e i l u  i r a n ,  e k e i l o  b i r a n  s h iy e  . . .  'y o u  t h a t  p e r s o n ,  

m a s te r  an d  c r e a t o r  o f  t h e  e a r t h ' ,  t h e  p r a y e r  c o n t i n u e s ,  ' I  o f f e r  you 

t h i s  s m a l l  t h in g  so  t h a t  you m ig h t be  happy  a n d  p r o t e c t  u s  a n d  t h i s  

fa rm  from  th e  worms o f  t h e  e a r t h .  P le a s e  make t h e  g r a i n  n o t  t o  s t a y  

to o  lo n g  i n  th e  s o i l  an d  g u a rd  i t  t i l l  i t  r i p e n s  • • • ' •  A s a c r i f i c e

o f  a  fo w l and  a  l i b a t i o n  o f  a s h i  ( b e e r )  w ould  b e  made* T h is  cerem ony

1 . The l i m i t a t i o n  p r e s c r i b e d  h e re  i s  a  p r o v i s i o n a l  p e r i o d  d u r in g  
w h ich  th e  c o n s e c r a t i o n  i s  c o n te m p la te d  t o  be  e n d e d . As a  
g e n e r a l  custom  th e  sham an may re m a in  upon  t h e  la n d  a s  lo n g  a s  he  
w is h e s .

2 .  See C h a p te r  I I  a b o v e .
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i s  known a s  l i  s h i l  w urda  ( c o o l in g  th e  p l a c e ) .  T e c h n ic a l l y ,  i t  i s  a

k e i l  t a y e n  a s h id a  ( a p p e a s in g  th e  l a n d ) .  I n  c a s e s  w here th e  l a n d  h a s

a  r e p u te d  h o ld e r  ( i r a n ) , th e n  o n ly  t h e  i r a n  i s  e l i g i b l e  t o  p e rfo rm

s u c h  t a n y a r i  ( r i t u a l ) .  T h a t i s  b e c a u s e  i t  i s  b e l i e v e d  t h a t  o n ly  th e

i r a n  ( m a s te r )  o f  th e  l a n d  h a s  th e  c a p a c i ty  d i r e c t l y  t o  c o n ta c t  an d

p r o p i t i a t e  th e  e a r t h  s p i r i t .  The i te m s  f o r  s a c r i f i c e s ,  w h ich  in c lu d e

a s h i  ( b e e r )  and  fo w l, m ust be  p r o v id e d  by th e  p e r s o n  i n te n d in g  t o

s e t t l e  o r  u t i l i z e  t h e  l a n d .

A p i e c e  o f  la n d  may b e  d e s ig n a t e d  a s  k e i l  k a b a r  ( h o t  o r  b a d  l a n d ) ,

1 ,i f  i t s  h o l d e r  an d  h i s  f a m i ly  m em bers s h o u ld  d ie  c h i l d l e s s .  I t  i s  b e l i e v e d

th e  s p i r i t  t h a t  d w e l ls  i n  t h a t  l a n d  i s  o f  a n  e v i l  n a t u r e .  S u ch  la n d

i s  f e a r e d  an d  no a c t s  o f  p e rm an en t h o ld in g  a r e  e x e r c i s e d  o v e r  i t .

A lth o u g h  t h i s  l a n d  may b e  e n jo y e d  by th e  p u b l i c ,  no  p e r s o n  c a n  a s s e r t

h i s  t i t l e  o v e r  i t ,  a n d  no q u a r r e l s  a r e  a l lo w e d  t o  b r e a k  o u t  o v e r  i t s

2
t r e e s  o r  o v e r  th e  c u l t i v a t i o n  o f  t h e  s o i l .  To do so  p ro v o k e s  t h e  

s p i r i t  o f  t h a t  la n d  w h ich  w ould  c u r s e  a n  o f f e n d e r  w i th  b ad  l u c k .

Som etim es t h i s  l a n d  may b e  known a s  m iro  k e i l  ( l a n d  o f  f i r e ) .  I f

t h e  d e c e a s e d  h ad  no m ale  c h i l d r e n ,  t h e n  su c h  l a n d  c o u ld  n o t  b e  i n h e r i t e d  

by  t h e  d e c e a s e d 's  r e l a t i v e s  u n l e s s  t h e  h e i r  s u b m i t te d  t o  m a r ry in g  a

1 . K ro n e n b e rg  i n  h i s  a r t i c l e  ’'Some N o te s  on th e  Nyim ang R e l ig io n ” , 
o p .  c i t . , 199, r i g h t l y  s a i d  t h a t :  ’’T h e re  i s  a lw a y s  a  r e a s o n  f o r  
t h e  p re m a tu re  d e a th  o f  som ebody” .  A c tu a l ly ,  an y  d e a th  among t h e  
Nyim ang m ust hav e  some c a u s e ,  ev en  i f  i t  was f o r  t h e  b ad  s p i r i t  o f  
t h e  l a n d  on w hich  one l i v e s .

2 .  C f .  N a d e l, The N uba, o p . c i t . , ^59*
3 .  The l i f e  o f  a  p e r s o n  i s  l ik e n e d  t o  a  g lo w in g  f i r e ,  a n d  t o  e n s u re

c o n t i n u i t y  i n  t h i s  w o r ld ,  a  p e r s o n  m ust h a v e  a  m ale  c h i l d  t o
k i n d le  h i s  f i r e  an d  k e e p  th e  c o n t i n u a t i o n  o f  t h e  l i n e .  H ow ever,
a s  l a n d  among th e  Nyimang s t a n d s  i n  a  c a te g o r y  o f  i t s  own, i t  
c a n n o t be  i n h e r i t e d  u n l e s s  th e  h e i r  a g r e e s  t o  s t e p  i n t o  t h e  s h o e s  
o f  t h e  ow ner, an d  s h o u ld e r s  th e  o n e ro u s  r e s p o n s i b i l i t y  f o r  k e e p in g  
th e  f i r e  f o r  th e  d e c e a s e d .  I n  t h e  c a s e  o f  m ale  c h i l d r e n ,  t h e  
r e s p o n s i b i l i t y  f a l l s  a u t o m a t i c a l l y .
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w ife  on t h e  d e c e a s e d ’ s  b e h a l f  ( g h o s t  m a r r ia g e )  an d  p ro d u ce  c h i l d r e n

f o r  him  t o  s a v e  th e  d e c e a s e d ’s  name an d  s o u l  from  o b l i v i o n ,

N a d e l h a s  a l r e a d y  o b s e rv e d  t h a t  t h e r e  e x i s t  i n  th e  Nyimang

s o c i e t y  c e r t a i n  s h a m a n is t ic  s p i r i t s  who a r e  h e ld  r e s p o n s i b le  f o r  g r a i n

a n d  t h e  g e n e r a l  f e r t i l i t y  o f  l a n d .  The Nyimang id e a s  o f  f e r t i l i t y

h av e  b e e n  e x p re s s e d  m ore l u c i d l y  by S te v e n s o n  i n  t h e  f o l lo w in g :

"W ith  th e  Nyamang th e  e m p h a s is  i n  r e l i g i o u s  b e l i e f s  i s  
on  f e r t i l i t y  a n d  g ro w th  , , , ;  f e r t i l i t y  s p r i n g s  from  
T how or, a  w ond er-m ak er sup rem e o v e r  o f f s p r i n g  and  g r a i n ,
Thowor in d u c e s  c o n c e p t io n  i n  women, and  i s  p r e s e n t  t o  
e n s u re  th e  g ro w th  o f  g r a i n ,

I t  i s  t r u e  t h a t  th e  t r a d i t i o n a l  r e l i g i o n  o f  th e  Nyimang a d m its  t h e

e x i s t e n c e  o f  o n ly  one God known a s  A b ra d i , t h e  c r e a t o r  o f  th e

u n i v e r s e . ^  I n  th e  Nyim ang c o n c e p t ,  God h a s  d e le g a te d  h i s  p o w e rs  t o

many j u n i o r  s p i r i t s  a n d  s u p e r n a t u r a l  p o w ers , e a ch  o f  w hich  i s

r e s p o n s i b l e  f o r  a  c e r t a i n  a s p e c t  o f  l i f e  and  human a c t i v i t y .  The

s p i r i t  T how or, o r  T h o o t, i s  b e l i e v e d  to  d w e ll  u n d e r  th e  s u r f a c e  o f

th e  e a r t h ,  a n d  i s  h e ld  r e s p o n s i b le  f o r  th e  g ro w th  o f  g r a i n  a n d

f e c u n d i ty  o f  women. I n  e f f e c t ,  Nyimang a g r i c u l t u r a l  f e s t i v i t i e s

th ro u g h o u t  th e  y e a r  e x p r e s s  an d  r e - i n f o r c e  i n  one way o r  a n o th e r  t h i s

f e r t i l i t y  c u l t .  B a s i c a l l y ,  t h e s e  f e s t i v i t i e s  aim  a t  th e  i n d i v i d u a l ’ s

w e l l - b e in g ,  an d  h en ce  in v o lv e  t h e  n e e d  t o  p l a c a t e  b a d  s p i r i t s  i n  t h e

s o c i e t y .  T hese  f e s t i v i t i e s  form  a  c e n t r a l  p a r t  o f  t h e  p e o p le ’ s

e x i s t e n c e ,  an d  m ark t h e  c o n t i n u a t i o n  o f  t h e i r  s o c i e t y .  The e a r t h ,

1 . N a d e l ,  The N uba, o p . c i t . , V?» ^ 5 3 ; C f . h i s  a r t i c l e  !IA s tu d y  o f  
Sham anism  i n  th e  Nuba M o u n ta in s” , o p . c i t . , 33*

2 .  S te v e n s o n , "The Nyamang o f  th e  Nuba M o u n ta in s " , o p . c i t . , 95*
3 .  S ee  N a d e l, "A S tu d y  o f  Sham anism  o p , c i t . , 3^  an<3 p a s s im ;

R . C . S te v e n s o n , "The D o c t r in e  o f  God i n  th e  Nuba M o u n ta in s " , i n  
E ,W . S m ith  ( e d . ) , A f r ic a n  I d e a s  o f  God, L ondon , 1950* 2 1 1 -1 3 ; 
K ro n e n b e rg , o p . c i t . , 2 0 b , s a y s  t h a t  "The Nyim ang hav e  a  
c o n c e p t io n  o f  an  o t i o s e  god whom th e y  c a l l  A b ra d i .  He i s  i n  t h e  
sk y ;  he c r e a t e d  man, an d  gave  t o  th e  r a in m a k e r  ( s h i l l a )  t h e  
eq u ip m e n t and  s p e c i a l  pow ers n e c e s s a r y  f o r  h i s  o f f i c e " .
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a s  t h e  r e s id e n c e  o f  t h e  p o w e rfu l  a n c e s t r a l  s p i r i t s ,  s y m b o l is e s  a n

o m n ip o te n t b u t  h id d e n  pow er an d  d i s p l a y s  a  u n iq u e  f o r c e  i n  t h e  u n i v e r s e .

F o r  t h a t  r e a s o n  a n n u a l  c e re m o n ie s  m ust be  p e r fo rm e d  t o  p r o p i t i a t e  t h e

c o n c e a le d  pow er i n  t h e  e a r t h .  T h ese  a n n u a l  f e s t i v i t i e s ,  w h ich  m ark

1
e v e ry  p h a s e  o f  th e  Nyimang a g r i c u l t u r a l  y e a r  , may be r e g a r d e d  a s  a

p e r i o d i c a l  r e v i v a l  o f  a  c o n s ta n t  a l l e g i a n c e  an d  c o n n e x io n  o f  th e

2p e o p le  t o  m o th e r  e a r t h .

E ach  y e a r  a t  t h e  b e g in n in g  o f  t h e  a g r i c u l t u r a l  s e a s o n  o r  b e f o r e  

th e  t a s t i n g  o f  new c r o p s ,  and  in d e e d  b e f o r e  h a r v e s t i n g ,  c e r t a i n  

r i t u a l s  a n d  c e re m o n ie s  a r e  p e rfo rm e d  by  th e  w h o le  Nyimang t r i b e  a s  

a  th a n k s g iv in g  to  t h e  d e i t i e s  f o r  t h e  p r e s e n t  p l e n t i f u l n e s s .

P r a y e r s  a n d  l i b a t i o n s  a r e  made t o  t h e  s u p e r n a t u r a l  pow ers f o r  g e n e r a l

p o s t e r i t y  a n d  f u t u r e  p r o s p e r i t y . ^  The p e o p le  v /ou ld  s u f f e r  m is f o r tu n e s  

i f  t h e s e  r i t u a l s  w ere  n o t  o b e y e d .

One o f  th e  m ost im p o r ta n t  f e r t i l i t y  c u l t s  among th e  Nyim ang i s  

t h e  r i t u a l  o f  k o n y in g a r  t a l  o r  k o n y in g a ru  t a n y a r i  ( t h e  r i t u a l ,  o f  e a t i n g
Zj.

b e a n  l e a f ) .  T h is  i s  a  t h a n k s g iv in g  r i t u a l  h e l d  i n  th e  m id d le  o f  

t h e  r a i n y  s e a s o n  when th e  c ro p s  h a v e  r e a c h e d  a  c e r t a i n  m a t u r i t y .

A f te r  t h e  cerem ony , p e o p le  a r e  a l lo w e d  t o  e a t  m a iz e  an d  o t h e r  q u ic k  

m a tu r in g  sw e e t so rghum , w h ich  a r e  c u l t i v a t e d  i n  t h e  t i n y  (home f a r m ) .  

The r i t u a l  m ust be  i n i t i a t e d  by th e  c la n  o f  t h e  r a in m a k e r ,  f o l lo w e d  by

1 . S te v e n s o n , ’’The Nuba P e o p le s  o f  K o rd o fan  P r o v in c e ’̂  o p .  c i t . , 158*
2 .  C f .  M. G luckm an, P o l i t i c s ,  Law a n d  R i t u a l  i n  T r i b a l  S o c i e t y ,

O x fo rd , 1965» 10^-. T h e re  th e  a u th o r  e x p la in e d  th e  r i t u a l  v a lu e
o f  l a n d  i n  t r i b a l  s o c i e t i e s  by s a y in g  t h a t :  ’’The r i t u a l i z a t i o n
o f  l a n d  i s  p a r t l y  i n  r e l a t i o n  to  th e  m anner i n  w hich  l a n d
p ro d u c e s  s u s te n a n c e ” .

3 .  C f .  N a d e l, The N uba, o p . c i t . , k k ,  w here h e  s a y s  t h a t  t h e s e
f e s t i v i t i e s  a r e  o f  a n  a b s t r a c t  n a tu r e  w h ich  t e n d  t o  ’’e n s u re  i n  a
co m p re h e n s iv e  f a s h i o n ,  th e  h e a l t h  an d  p o s t e r i t y  o f  t h e  co m m u n ity " . 
See  S te v e n s o n , "The Nyamang o f  th e  Nuba M o u n ta in s” , o p .  c i t . , 8 3 ; 
i d . , *The Nuba P e o p le s  o f  K o rd o fan ” , o p . c i t . , 1 5 8 ; K ro n e n b e rg , 
o p . c i t . , 2 0 6 .
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t h e  r e m a in in g  Nyimang s u b -* t r ib e s ,  one a f t e r  a n o t h e r .  The s o c i a l  

s i g n i f i c a n c e  o f  t h i s  s e q u e n t i a l  o r d e r  i s  w e l l  u n d e r s to o d  by N a d e l ,  who 

h a s  s a i d  t h a t :

"The p ra g m a tic  s i g n i f i c a n c e  o f  t h e s e  a g r i c u l t u r a l  r i t u a l s ,  
m o re o v e r, g o e s  beyond  t h a t  o f  a  m ere s i n g l e  e v e n t  f o r  th e  
b e n e f i t  o f  t h e  l o c a l  f a r m e r .  I n  many t r i b e s  th e  
d i f f e r e n t  h i l l  c o m m u n itie s  do n o t  p e rfo rm  a  p a r t i c u l a r  
a g r i c u l t u r a l  r i t e  a l l  t o g e t h e r  on  th e  same d a y , o r  a t  
t h e i r  own d i s c r e t i o n ,  b u t  one a f t e r  t h e  o t h e r ,  i n  
a c c o rd a n c e  w i th  a  s t r i c t  t r a d i t i o n a l  o r d e r .  By m eans 
o f  t h i s  ' r o s t e r *  o f  r i t u a l  p e r fo rm a n c e s  t h e  r e l i g i o u s  
o r g a n i z a t i o n  a c c e n t u a t e s  t r i b a l  u n i ty  an d  e n s u re s  t h a t  
e a c h  h i l l  com m unity i s  k e p t  av /are  o f  i t s  p la c e  w i th in  
t h e  w id e r  s o c i a l  u n i t . " ^

The cerem ony  o f  th e  k o n y in g a ru  t a n y a r i  i s ,  t h e r e f o r e ,  a n  i n v o c a t io n  t o

2
t h e  a n c e s t r a l  s p i r i t s  t o  go to  th e  f i e l d s  and  g u a rd  t h e  g ro w in g  c r o p s .  

L i b a t i o n s  o f  a s h i  ( b e e r )  an d  s a c r i f i c e s  o f  fo w l a r e  p e rfo rm e d  i n  th e  

compound o f  e a c h  f a m i ly ,  an d  th e  f i r s t  s h o o ts  o f  t h e  b e a n - l e a v e s  m ixed  

w i th  s o u r  m ilk  a r e  o f f e r e d  t o  th e  a n c e s t r a l  s p i r i t s  o f  t h e  o f f e r i n g  

f a m i ly  t o  in d u c e  th e  b l e s s i n g  f o r  p r o t e c t i o n  o f  p e o p le  a n d  p r o p e r t y . ^  

The f o l lo w in g  p r a y e r  i s  i l l u s t r a t i v e :  'P l e a s e ,  f a t h e r  ( o r  g r a n d f a th e r )

now i t  i s  y o u r  t u r n  t o  go t o  th e  f i e l d .  I  h av e  done my p a r t  o f  

c u l t i v a t i o n ,  now i t  i s  you who s h o u ld  lo o k  a f t e r  t h e  fa rm , make i t  

y i e l d  good an d  p l e n t i f u l  c r o p s ;  l e t  u s  e n jo y  t h e  h a r v e s t  w i th o u t  

f lo w e r  ( q u i c k l y ) .  P le a s e  f a t h e r ,  k e e p  y o u r  ey e  on th e  p r o p e r t y ,  be  

m e r c i f u l  a n d  p r o t e c t  t h e  k iy e  ( l i v e s t o c k )  from  a n  e v i l  e y e .  C over 

t h e  compound w i th  y o u r  s t r o n g  w in g s , and  rem ove a l l  i l l n e s s e s  from  th e

1 . N a d e l ,  The N uba, o p . c i t . , ^-5; c f .  G luckm an, I b i d . ,  104 .
2 .  C f .  H .A . M acM ichael, " S e a s o n a l  F e s t i v a l s  a t  G e b e l M idob", (19*19) , 

2 ,  S .N .R . 9 5 , p a s s im .
3 .  C f .  A . I .  R ic h a rd s ,  H unger a n d  Work i n  a  S avage  T r i b e , o p .  c i t . , 

15 .̂
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f a m i ly  members so  t h a t  we may b e  a l i v e  n e x t  y e a r  t o  p r e s e n t  you  w ith  

s a c r i f i c e s  an d  k o n y in g a r ; who e l s e  w ould  k e e p  y o u r  name from  

o b l iv io n ? *

D u rin g  th e  r a i n y  s e a s o n ,  w h i le  th e  c ro p s  a r e  s t i l l  g ro w in g , a l l  

g ro u p  s in g i n g  and  d a n c in g  i s  c o m p le te ly  b an n e d  a s  b e in g  d e t r i m e n t a l  

t o  c ro p  g ro w th . N a d e l s a y s  t h a t  s in g i n g  i s  f o r b id d e n  a s  t h e  

s h o u t in g  w ould  h in d e r  t h e  g ro w th  o f  t h e  c r o p s ,  " o r  t h a t  t h e  s p i r i t s

2w hich  a r e  s a i d  t o  d w e ll  m  th e  g ro w in g  g r a i n  w ou ld  a t t a c k  r e v e l l e r s 11.

I n  my o p in io n ,  t h i s  i s  e q u a l ly  t r u e  o f  th e  N yim ang, b u t  w i th  a

s l i g h t l y  d i f f e r e n t  s a n c t i o n .  H e re , t h e  s u p e r n a t u r a l  p o w e rs , i f

d i s t u r b e d  by t h e  s h o u t i n g ,  w ould  n o t  a t t a c k  th e  r e v e l l e r s ;  i n s t e a d ,

th e y  w ou ld  e i t h e r  s e n d  a  s t r o n g  w ind  t o  d e s t r o y  t h e  w hole  c u l t i v a t i o n

. 3
o r  w ork t o  s to p  th e  r a i n .

The sway o f  th e  a g r i c u l t u r a l  t a n y a r i  ( r i t e s )  c o n t in u e s  t o  

p ro c e e d , a n d  by  a p p ro x im a te ly  O c to b e r/N o v e m b e r, t h e  j a l  ( g a l )  

cerem ony i s  p e r fo rm e d . T h is  i s  a  g e n e r a l  p u r i f i c a t i o n  r i t e  e x e c u te d  

a t  n i g h t  i n  th e  N i t i l  s u b - t r i b e  ( p o r t i o n  o f  r a i n m a k e r s  c la u i ) .

P e o p le  sc re a m  an d  s h o u t  l o u d ly ,  th ro w in g  b u r n in g  lo g s  o u t  o f  t h e i r
if

h o m e s te a d s . The n o i s e  o f  s h o u t in g  s p r e a d s  q u i c k ly  o v e r  N y iraa n g lan d .

The r a t i o n a l e  o f  t h e  cu sto m  i s  t h a t  t h e s e  s h o u ts  an d  t h e  th ro w in g  o f  

t h e  b u r n in g  t im b e r  w ould  e x p e l  a l l  e v i l  s p i r i t s  (g e s h in  -  t h e  s p i r i t

1 .  S ee  K ro n e n b e rg , o p .  c i t . , 2 0 6 .
2 .  N a d e l, The N uba, o p . c i t . , k k ;  s e e  a l s o  S te v e n s o n , "The Nuba 

P e o p le s  o f  K o rd o fan  P r o v in c e " ,  o p .  c i t . , 159*
3 .  W hile  i n  th e  f i e l d ,  I  n o t i c e d  t h a t  th e  S a l a r a  s u b - t r i b e  was 

s e v e r e l y  h i t  by  a  d ro u g h t w h ich  r e n d e r e d  l i f e  d i f f i c u l t .  P e o p le  
c o n s u l t e d  th e  k u n i  on t h i s  m i s f o r t u n e .  Among t h e  r e a s o n s  
a d d u c e d  by t h e  k u n i  an d  th e  e l d e r  g e n e r a t i o n ,  was t h a t  t h e  
i n c i d e n t  was a n  o b v io u s  outcom e o f  th e  d i s r e g a r d  f o r  t h e  s in g i n g  
ta b o o  by  th e  y o u th  b e f o r e  t h e  c ro p s  h ad  r e a c h e d  t h e i r  m a t u r i t y .

^f. See K ro n e n b e rg , o p . c i t . , 212 ; s e e  a l s o  S te v e n s o n , "The Nyamang 
o f  t h e  Nuba M o u n ta in s " , o p . c i t . , 8 *f.
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o f  th e  d e c e a s e d  p e r s o n ,  d u s u r  -  a  p e r s o n  b e l i e v e d  t o  have b e e n

r e s u r r e c t e d  a f t e r  h i s  d e a th ,  -  g e n e r a l  m is f o r tu n e )  from  home and

c ro p s  t o  th e  f a r  end  o f  th e  w o r ld , t o  a  p la c e  known a s  k ed en g e  -  th e

abode  o f  a l l  b a d  s p i r i t s .  A d i s h  may be p r e p a r e d  from  th e  new g r a i n

and  o f f e r e d  to  a b i d i  ( a n c e s t r a l  s p i r i t )  b e f o r e  th e  new g r a i n  i s

consum ed . A f t e r  t h e  r i t e  h a s  b e e n  p e rfo rm e d  p e o p le  m ust a b s t a i n

from  w o rk in g  i n  t h e i r  fa rm s  f o r  n o t  l e s s  th a n  s e v e n  d a y s , d u r in g

w hich  t im e  th e  fa rm s a r e  b e l i e v e d  t o  be u n d e r  th e  c a r e  o f  a n c e s t r a l

s p i r i t s .  I t  i s  s a i d  t h a t  d i s r e g a r d  o f  t h i s  cu s to m  o f  s e v e n  d a y s

r e s t  a n g e r s  th e  s u p e r n a t u r a l  pow ers who m ig h t s a n c t i o n  th e  d e s t r u c t i o n

o f  th e  c ro p s  by  a  s t r o n g  w in d .

S h o r t l y  b e f o r e  t h e  h a r v e s t  s e a s o n  b e g in s  t h e r e  i s  h e ld  a n

im p o r ta n t  t a n y a r i  ( r i t u a l )  known a s  kurum  ( b la c k  a n t ) .  T h is  r i t e

i s  h e ld  u n d e r  th e  a u s p ic e s  o f  a  p r o f e s s i o n a l  a n c e s t r a l  s p i r i t  c a l l e d

2
k u n i  S h is h e r e  i n  th e  K a la r a  s u b - t r i b e .  The w ho le  cerem ony o f  t h e

kurum , a s  i t s  name i n d i c a t e s ,  i s  c o n n e c te d  w ith  w i s h ib i  ( a n t  h i l l ) ,

w h e re , i n  th e  Nyimang m y th o lo g y , g r a i n  was b e l i e v e d  t o  have  b e e n  

3
f i r s t  fo u n d . L i b a t i o n s  o f  b e e r  a n d  fo o d  made from  th e  new g r a m

Zf
a r e  o f f e r e d  t o  th e  k u n i  S h is h e r e  a s  a  th a n k s g iv in g .  The a n c e s t r a l

s p i r i t  S h is h e r e  i s  a s k e d  to  d i s p e r s e  any  e v i l  from  th e  home a n d  go 

t o  th e  f i e l d s  t o  p r o t e c t  th e  c ro p s  from  dam age .^  The h e a d  o f  t h e

1 . O nly  c ro p s  from  th e  home fa rm s w ould  be consum ed by t h a t  t im e ;  
b u t  c ro p s  from  th e  d i s t a n t  fa rm s  w ould n o t  be to u c h e d  u n l e s s  
a n o th e r  r i t e  i s  p e r fo rm e d .

2 .  C f .  K ro n e n b e rg , o p . c i t . , 2 06 , who w ro n g ly  th o u g h t  t h a t  t h e  
cerem ony  was h e ld  i n  T u n d ia  s u b - t r i b e .

3 .  S ee  S te v e n s o n , "The Nyamang o f  th e  Nuba M o u n ta in s " , o p . c i t . , 8 *f. 
*f. T h is  i s  a  g e n e r a l  f e s t i v i t y  h e ld  i n  one p la c e  euid i s  a t t e n d e d  by

th e  w hole  Nyimang s o c i e t y .  P o r r id g e  and  fo o d  made from  t h e  new 
g r a i n  a r e  p r e p a r e d  an d  c a r r i e d  t o  th e  p la c e  o f  th e  cerem ony an d  
consum ed f r e e l y  by  th e  a t t e n d a n t s .

5 .  F o r  p r a y e r s  f o r  t h i s  p a r t i c u l a r  o c c a s io n ,  s e e  K ro n e n b e rg , o p .  c i t .  
2 0 6 -0 7 .
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kw unidu k o y d i ( v e s s e l  o f  th e  kw un i) w i l l  be  s h a v e d  s y m b o l i c a l ly  on

b e h a l f  o f  t h e  com m unity a s  i f  rem o v in g  th e  o ld  e v i l  an d  p r o m is in g  t h e

com m unity a  new and  p r o s p e r o u s  y e a r .  I t  i s ,  h o w ev er, k w ir  ( t a b o o )

t o  e a t  o r  make a s h i  ( b e e r )  from  th e  new g r a i n  u n l e s s  t h e  kurum

cerem ony i s  p e r fo rm e d . O th e rw ise  th e  t r a n s g r e s s o r  w i l l  d i e  o f  a  

2
sto m ach  d i s e a s e .  A f t e r  th e  m ain  cerem ony o f  kurum  h a s  b e e n  h e ld  i n  

t h e  K a la ra  s u b - t r i b e ,  p e o p le  a r e  t h e n  a llo w e d  t o  p e rfo rm  th e  cerem ony 

o f  monong k a n y e r  (new g r a i n ) .  H ere e a c h  i n d i v i d u a l  f a m i ly  p e r fo rm s  

i t s  own th a n k s g iv in g  t o  p e r s o n a l  a n c e s t r a l  s p i r i t s  a s k in g  p e r m is s io n  

t o  go s a f e l y  t o  th e  h a r v e s t .  The w hole com m unity w ould  t h e n  s t a r t  

a n o th e r  b u sy  s e a s o n  o f  h a r v e s t i n g  c ro p s  from  th e  d i s t a n t  f a r m s .

The d i s t i n g u i s h i n g  f e a t u r e  o f  t h e  Nyimang c u s to m a ry  la w  o f  

p r o p e r t y ,  a s  in d e e d  i s  t h e  c a se  w ith  m o s t, i f  n o t  a l l ,  A f r ic a n  

t r a d i t i o n a l  la w s , l i e s  i n  i t s  r e l a t i o n  to  r e l i g i o u s  p r a c t i c e s  an d  

b e l i e f s .  S i r  H enry M aine i n  h i s  c e l e b r a t e d  s t u d i e s  h a s  a l r e a d y  

e m p h a s ize d  th e  i n t e r r e l a t i o n  o f  r e l i g i o n  an d  law  i n  p r i m i t i v e  

s o c i e t i e s .  S p e a k in g  a b o u t law  i n  a n c ie n t  s o c i e t i e s ,  he  s a i d  t h a t :

Q u ite  enough t o o ,  re m a in s  o f  t h e s e  c o l l e c t i o n s ,  b o th  i n  
t h e  E a s t  an d  i n  t h e  W est, t o  show t h a t  th e y  m in g le d  u p  
r e l i g i o u s ,  c i v i l  an d  m e re ly  m o ra l o r d in a n c e s ,  w i th o u t  
an y  r e g a r d  t o  d i f f e r e n c e s  i n  t h e i r  e s s e n t i a l  c h a r a c t e r ;  
a n d  t h i s  i s  c o n s i s t e n t  w i th  a l l  we know o f  e a r l y  th o u g h t  
from  o t h e r  s o u r c e s ,  th e  s e v e ra n c e  o f  law  from  m o r a l i t y ,  
an d  o f  r e l i g i o n  from  la w , b e lo n g in g  v e ry  d i s t i n c t l y  t o  th e  
l a t e r  s t a g e s  o f  m e n ta l  p r o g r e s s .  ^

1 . C f .  M acM ichael, o p .  c i t . , " S e a s o n a l  f e s t i v a l s  a t  G e b e l M idob" ,
9 5 f an d  p a s s im .

2 .  C f .  A . I .  R ic h a r d s ,  H unger an d  Work i n  a  S avage  T r i b e , o p .  c i t . , 
1 5 8 , w here th e  a u t h o r ,  com m enting a b o u t th e  r i t e s  o f  t h e  f i r s t  
f r u i t s  among th e  Z u lu  s a i d  t h a t  "The r i t e s  a p p e a r  t o  h a v e  a  
d o u b le  f u n c t io n  -  th e  p u b l i c  a n d  r i t u a l  e x e r c i s e  o f  p r e r o g a t i v e  
th ro u g h o u t  th e  com m unity , an d  th e  rem o v a l o f  d a n g e r  b e l i e v e d  t o  
b e  i n h e r e n t  i n  th e  e a t i n g  o f  th e  new c r o p s " .

3 .  S i r  H enry M aine, A n c ie n t Law, Everym an e d i t i o n ,  L ondon , 1972 , 9*
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He f u r t h e r  s t a t e d  i n  a n o th e r  work t h a t :

"T h e re  i s  no sy s te m  o f  r e c o r d e d  law , l i t e r a l l y  from  C h in a  
t o  P e r u ,  w h ic h , when i t  f i r s t  em erges t o  n o t i c e ,  i s  n o t  
s e e n  to  be  e n ta n g le d  w ith  r e l i g i o u s  r i t u a l  and  
o b s e r v a n c e s ." ^

Most o f  th e  above  p r o p o s i t i o n s  a r e  t r u e  o f  t h e  t r a d i t i o n a l  

Nyimang s o c i e t y .  The Nyimang s o c i e t y  la c k e d  c e n t r a l i s e d  p o l i t i c a l  

i n s t i t u t i o n s ,  and  d e p en d ed  l a r g e l y  on th e  r u l e  o f  s e l f - h e l p ,  an d  

r e f u g e  h a d  t o  be  s o u g h t  i n  r e l i g i o n  an d  d iv in e  la w s  f o r  p r o p e r t y  

p r o t e c t i o n .  I t  i s  t h e r e f o r e  t r u e l y  s t a t e d  by  Sum ner an d  K e e le r ,  

t h a t :

" I n  th e  p o i n t  o f  f a c t ,  p r o p e r ty  had  a  s a n c t i o n  w h ich  was 
lo n g  a n te c e d e n t  t o  la w ; b e f o r e  fo rm a l s e c u l a r  law  
e x i s t e d ,  r e l i g i o n  g u a r a n te e d  p r o p e r t y . "

The s a t i s f a c t i o n  w h ich  th e  i n d i v i d u a l  Nyimang f i n d s  i n  t h i s  r e l i g i o u s

p r o t e c t i o n  i s  o f  a  u n i v e r s a l  c h a r a c t e r  w hich  fo rm s " p a r t  o f  th e

c u l t u r a l  h e r i t a g e  o f  a  s o c i e t y " ^  t h a t  l a c k e d  an y  sy s te m  o f  f o rm a l

m ac h in e ry  f o r  a p p l i c a t i o n  o f  s e c u l a r  law s ( i n  i t s  t r a d i t i o n a l  fo rm )

f o r  t h e  p r o t e c t i o n  o f  t h e  i n d i v i d u a l ' s  i n t e r e s t s .  F u n d a m e n ta lly

r e l i g i o n  i s  c o n c e rn e d  w i th  t h e  w e l l - b e in g  o f  t h e  s o c i e t y  a s  w e l l  a s

w ith  t h a t  o f  th e  i n d i v i d u a l .  I t  i s  f o r  s u c h  f a c t o r s ,  m e n tio n e d

a b o v e , a s  s o c i a l  c o n t i n u i t y ,  p r o t e c t i o n  o f  i n t e r e s t ,  g e n e r a l

p r o s p e r i t y  and  f e r t i l i t y  r i t e s  i n  c o n n e x io n  w i th  p r o p e r t y ,  t h a t

r e l i g i o n  p l a y s  su ch  a  s i g n i f i c a n t  p a r t  i n  t h e  Nyimang s o c i e t y .

1 . I d . , E a r ly  Lav; an d  C ustom , L ondon, 1901, 5* F or th e  c r i t i c i s m  
o f  M a in e 's  t e h o r y ,  c f .  D iam ond, P r im i t i v e  Law, P a s t  an d  P r e s e n t , 
L ondon , 1971» ^ 7 -5 0 , an d  p a s s im .

2 .  W.C. Sum ner an d  A .G . K e e le r ,  The S c ie n c e  o f  S o c i e t y , 2 v o l s .
New H aven, 19^6 , v o l .  I ,  339*

3* C f .  K .S . C .a r ls to n , S o c i a l  T h eo ry  and  A f r ic a n  O r g a n i s a t i o n , 1968 , 9* 
k .  T h is  d o e s  n o t  mean t h e  a b s e n c e  o r  t o t a l  l a c k  o f  s e c u l a r  la w s  i n  

th e  t r a d i t i o n a l  Nyimang s o c i e t y .  In d e e d , t h e r e  e x i s t e d  a  
m u l t i tu d e  o f  c a s e s  w h ich  w ere n o t  s a n c t io n e d  by  th e  s u p e r n a t u r a l  
p o w ers  and  w h ich  w ere  l e f t  e n t i r e l y  t o  human d i s c r e t i o n .
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3 .  THE POLITICAL ASPECT OF LAND

L and c o n t r o l  an d  la n d  e n t i t l e m e n t

S in c e  th e  Nyimang p e o p le  la c k e d  any c e n t r a l i s e d  p o l i t i c a l

o r g a n i s a t i o n  r e s p o n s i b l e  f o r  l a n d  c o n t r o l ,  o u r  d i s c u s s io n  w i l l  be

c e n t r e d  on th e  g e n e r a l  q u e s t i o n  o f  how la n d  h a s  a c te d  a s  a

p o l i t i c a l l y  c o h e s iv e  f o r c e  am ongst th e  m ost i n d i v i d u a l i s t i c  an d

w a r r in g  co m m u n itie s  o f  t h e  Nyimang t r i b e .  A c c o rd in g  t o  t r a d i t i o n ,

t h e  p r e s e n t  l o c a t i o n  o f  N yim angland  was o r i g i n a l l y  i n h a b i t e d  by  some

H i l l  N u b ia n s .  The Nyimang p e o p le  w ere b e l i e v e d  t o  have  come

2from  th e  w e s te rn m o s t a r e a  o f  t h e  Nuba M oun ta in s  i n  a b o u t th e  

s i x t e e n t h  o r  s e v e n te e n th  c e n tu r y ;  th e y  d ro v e  th e  in d ig e n o u s  H i l l  

N u b ian s  av/ay an d  made t h e i r  s e t t l e m e n t s  on t h e  t o p s  o f  th e  h i l l s  

th e y  to o k .  E ach  o f  t h e  s e v e n  Nyimang s u b - t r i b e s  was au tonom ous 

a n d  re m a in e d  v i r t u a l l y  o u t s i d e  th e  i n f lu e n c e  o f  o t h e r  s u b - t r i b e s .

At f i r s t  th e y  w ere few  i n  num ber a n d  i n h a b i t e d  o n ly  t h e  s u m m its . 

L a t e r  on th e y  came down i n  g ro u p s  t o  c u l t i v a t e  t h e  la n d s  l y in g  

im m e d ia te ly  a t  th e  b a s e  o f  th e  h i l l s .  T h is  e n a b le d  b r o t h e r s  t o  

l i v e  an d  fa rm  i n  th e  sam e a r e a  an d  s t i c k  w ith  e a c h  o t h e r  f o r  f e a r  

o f  a t t a c k s  from  e n e m ie s . L ik e w ise  fa m ily  g ro u p s  b e lo n g in g  t o  th e  

same l i n e a g e  o r  c l a n  w ou ld  b u i l d  u p  t h e i r  fa rm s  n e a r  e a c h  o t h e r  f o r  

d e fe n c e  p u r p o s e s .  I n  th e  e a r l y  s t a g e s  th e  fa rm s  m anaged by  t h e  

p e o p le  w ere v e ry  s m a l l ,  b e in g  m ere s t r i p s  o f  l a n d  p r e p a r e d  i n  

p a r a l l e l  l i n e s  h i l l w a r d s ,  so  t h a t  e s c a p e  m ig h t be  f a c i l i t a t e d  a t  th e  

f i r s t  s i g n  o f  d a n g e r .  The f o l lo w in g  d iag ram  may be i l l u s t r a t i v e :

1 .  C f .  J .W . S a g a r ,  " N o te s  on th e  h i s t o r y ,  r e l i g i o n ,  an d  cu s to m s
o f  t h e  N uba", 1922, S .N .R .,  1 3 8 -3 9 ; s e e  a l s o  S te v e n s o n ,
"The Nyamang o f  t h e  Nuba M o u n ta in s" , o p . c i t . , 77*

2 .  I b i d . , 77 ; s e e  a l s o  N a d e l, The N uba, o p . c i t . , 5*
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1. ^  A. S e t t l e m e n ts  on th e  h i l l  sum m it,

2 .  H i l l s .

Home fa rm s  -  t i n y .

F o r e s t  and  g r a z in g  l a n d .

5 .  A .B .C . g ro u p  o f  fa rm s  p r e p a r e d  to w a rd s  t h e  h i l l .  The i n d i v i d u a l  
p l o t s  o f  la n d  b e lo n g  t o  i n d i v i d u a l s  o f  th e  same f a m i ly .
Som etim es th e  g ro u p  o f  fa rm s  r e p r e s e n te d  h e re  by A .B .C . may b e  
h e ld  by a  l i n e a g e  o r  c la n  g ro u p ;  b u t  n e v e r t h e l e s s ,  w i t h in  t h i s  
g e n e r a l  l i n e a g e  o r  c l a n  h o ld in g  i n d iv i d u a l  p l o t s  w ould  a lw a y s
be  h e ld  by i n d i v i d u a l s  o r  f a m ily  t h a t  r e p r e s e n t  th e  a c t u a l  o r  
th e  b a s i c  l a n d h o ld in g  u n i t .

6 .  B o u n d a r ie s  b e tw e en  g ro u p  f a rm s .

7 Farm b o u n d a r ie s  w i th in  th e  g ro u p .
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I t  t h u s  f o l lo w s  t h a t  a t  t h e s e  e a r l y  t im e s  members b e lo n g in g  t o

th e  same f a m i ly ,  l i n e a g e  o r  ev en  w id e r  c la n  m ust o f  n e c e s s i t y  be

fo u n d  i n  th e  same a r e a  w here  th e y  c o u ld  c o - o p e r a te  f o r  d e fe n c e  an d

o t h e r  s o c i a l  a c t i v i t i e s .  From t h i s  s im p le  f a c t  i t  i s  e v id e n t  t h a t

th e  t r a d i t i o n a l  sy s te m  o f  la n d h o ld in g  among th e  Nyimang was c e n t r e d

e n t i r e l y  a ro u n d  a  k i n s h i p  o r g a n i s a t i o n ;  and  t h i s ,  i t  i s  g e n e r a l l y

a g r e e d ,  h a s  e f f e c t i v e l y  f o s t e r e d  p o l i t i c a l  s o l i d a r i t y  an d  econom ic

in te r d e p e n d e n c e  b e tw e e n  th e  k i n d r e d .  V in o g ra d o f f  made th e  g e n e r a l

o b s e r v a t io n  t h a t :

’’S o l i d a r i t y  b e tw e e n  th e  members o f  a  c l a n  o r  o f  a  
k in d r e d  r e q u i r e d  i n  th e  b e g in n in g  a  c lo s e  p r o x im ity  
i n  th e  o c c u p a t io n  o f  th e  l a n d  a n d  c o n s ta n t  econom ic 
c o - o p e r a t i o n .  The n a t u r a l  b a s i s  f o r  s o c i a l  
r e l a t i o n s  . . .  m ust n e c e s s a r i l y  be  fo u n d  i n  th e  s o i l . ” ^

I f  one c o n s id e r s  th e  Nyimang t r a d i t i o n a l  sy s te m  o f  l a n d h o ld in g ,  

t h e  c l a n  o r  th e  l in e a g e  c o u ld  m a in ta in  i t s  e x i s t e n c e  a s  a  g ro u p  o f  

s o c i a l  a n d  p o l i t i c a l  o r g a n i s a t i o n  by p ro m o tin g  a l l i a n c e s  b e tw e e n  a l l  

o r  a  s e c t i o n  o f  i t s  m em bers a t  l e a s t  f o r  th e  p u rp o se  o f  l a n d  

a d m i n i s t r a t i o n .  The f o rm a t iv e  p r i n c i p l e  upon  w hich  su c h  a l l i a n c e s  

a r e  b a s e d  d e r i v e s  from  th e  m o ra l d u ty  o f  a  g ro u p  a n d  i t s  i n d i v i d u a l  

m em bers t o  d e fe n d  p r o p e r ty  b e lo n g in g  t o  any  o f  i t s  members a g a i n s t  

s t r a n g e r s .  When we s a y  t h a t  a  Nyim ang t r a d i t i o n a l  sy s te m  o f  l a n d -  

t e n u r e  was b a s e d  on l i n e a g e  o r  c l a n  o r g a n i s a t i o n ,  we do n o t  m ean t o  

im p ly  t h a t  th e  l in e a g e  o r  c l a n  was r e g a r d e d  a s  a  c o r p o r a te  body  w i th  

s e p a r a t e  l e g a l  p e r s o n a  in d e p e n d e n t  o f  i t s  m em bers: a  c o n c e p t

1 . P .  V in o g ra d o f f ,  O u t l i n e s  o f  H i s t o r i c a l  J u r i s p r u d e n c e ,  v o l .  I ,  
London 19 2 0 , 321.
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p r e v a l e n t  i n  many V/est A f r ic a n  p e o p le s .  A l l  t h a t  i s  m eant i s

t h a t  i n d i v i d u a l s  and  f a m i l i e s ,  who form  th e  b a s i c  s t r a t a  o f  t h e  

l a n d h o ld in g  u n i t ,  w ould  c u l t i v a t e  o r  b u i l d  t h e i r  s e t t l e m e n t s  i n  an  

a r e a  d o m in a te d  by t h e i r  l in e a g e  o r  c l a n  m em bers.

P l o t s  b e lo n g in g  t o  i n d i v i d u a l s  o r  f a m i l i e s  o f  th e  same l i n e a g e  

w ould  be  i d e n t i f i e d  a n d  s e p a r a te d  from  e a c h  o t h e r  by some c o n s p ic u o u s  

b o u n d a ry  ( l u l u ) ( u s u a l l y  a  s e r i e s  o f  h o le s  i n  w h ich  s to n e s  w o u ld  b e  

h a l f - b u r i e d ) .  L a n d le s s  members o f  t h e  k in d r e d  w ould  b e  a l lo w e d  t o  

e n jo y  r e s i d e n t i a l  an d  c u l t i v a t i o n  r i g h t s  o v e r  s u c h  la n d s  i f  r e s i d i n g  

i n  th e  v i l l a g e  o r  w i t h in  a  r e a s o n a b le  d i s t a n c e  from  t h e  l a n d .

C o n t r o l  o f  su c h  l a n d  was i n  t h e  h a n d s  o f  th e  f a m i ly  h e a d s .  To 

r e c a p i t u l a t e :  th e  g ro u p  o f  f a m i l i e s  b e lo n g in g  t o  th e  same l i n e a g e

o r  c l a n  w ould  u n i t e  a n d  make t h e i r  fa rm s  and  s e t t l e m e n t s  i n  one  a r e a  

o v e r  w h ich  th e y  e x e r t e d  common c o n t r o l  i n  t h e  s e n s e  o f  d e fe n d in g  i t  

a g a i n s t  a l i e n s .  T h e re  was no s i n g l e  a l l o c a t i n g  o r  c o n t r o l l i n g  

a u t h o r i t y  w i th in  th e  g ro u p , a p a r t ,  o f  c o u r s e ,  from  th e  i n d i v i d u a l  

f a m i ly  h e a d s  ( a s  b e in g  th e  h e a d s  o f  t h e  u l t i m a t e  la n d h o ld in g  u n i t s )  

whose d i s c r e t i o n  was a b s o l u t e .  At t h a t  e a r l y  p e r i o d ,  t h e  

a l l o c a t i o n  o r  a d m i n i s t r a t i o n  o f  th e  la n d  w i th in  t h e  f a m i ly  o r  l i n e a g e  

d id  n o t  endow th e  la n d -o w n e r  w i th  a n y  s p e c i a l  a u t h o r i t y  d e r i v i n g  

from  h i s  p o s i t i o n  a s  a  l a n d - c o n t r o l l i n g  b o d y . L and was g iv e n  f r e e  

t o  t h e  e n t i t l e d  m em bers ( i . e .  th o s e  p h y s i c a l l y  c a p a b le  o f  e x p l o i t i n g  

th e  l a n d )  o f  th e  l i n e a g e .  The a c q u i s i t i o n  a n d  t e n u r e  o f  l a n d  was 

n e i t h e r  u n c o n t r o l l e d  n o r  " c o l l e c t i v e ” o r  " c o m m u n is tic ” by  th e  c l a n

1 .  F o r  t h e  m ean ing  o f  c o r p o r a te  o r  l e g a l  p e r s o n a l i t y  i n  an  A f r ic a n  
c o n te x t  c o n s u l t :  A .N . A l l o t t ,  " L e g a l  P e r s o n a l i t y  i n  A f r ic a n  Law ", 
i n  M. Gluckm an ( e d . ) ,  I d e a s  an d  P ro c e d u re s  i n  A f r ic a n  C ustom ary  
Law, 1969, 181-83  f f .
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o r  t h e  l i n e a g e  m em bers. The a b s o lu t e  t i t l e  t o  l a n d  w ould  a lw a y s

be h e ld  by th e  f i r s t  o c c u p ie r  o r  s e t t l e r  and  th e  la n d  th u s  a c q u i r e d  

i s  known a s  t h a t  p e r s o n * s  te m e l  ( a x e ) .  T h is  i s  ta k e n  to  i n d i c a t e  

th e  a c q u i r e r * s  o r i g i n a l  e f f o r t  t o  c l e a r  an d  a p p r o p r i a t e  t h e  l a n d ,  

an d  h i s  c o n s e q u e n t s o l e  pow er t o  c o n t r o l  o f  su c h  la n d  was a b s o l u t e .  

O th e r  c l a n  o r  l in e a g e  m em bers e x e r c i s e d  s u b o r d in a te  an d  d e p e n d e n t 

r i g h t s  o v e r  su c h  la n d  a n d  m ig h t a l s o  be  s a i d  t o  h av e  a  r e s i d u a l  pow er 

o f  c o n t r o l  v i s - h - v i s  s t r a n g e r s  when th e  q u e s t io n  o f  s e l f - h e l p  a r o s e ;  

a f t e r  a l l ,  t h e r e  was a  m o ra l o b l i g a t i o n  upon  th e  l in e a g e  o r  c l a n  

m em bers t o  d e fe n d  o r  h e lp  r e s t o r e  p r o p e r ty  b e lo n g in g  t o  one o f  t h e i r  

c l a n  m em bers i f  t a k e n  by  f o r c e  by e n e m ie s . A n o th e r  exam ple  w here 

th e  l i n e a g e  o r  th e  l a r g e r  c l a n  w ere  i n t e r e s t e d  i n  l a n d  h e ld  b y  one  

o f  i t s  own members c a n  b e  s e e n  i n  t h e  f o l lo w in g  s i t u a t i o n .  A p ie c e  

o f  l a n d  w hose i r a n  d ie d  w ith o u t  m ale  i s s u e  o r  n e a r e s t  m ale  a g n a te s  

w ould  b e  a v a i l a b l e  f o r  a p p r o p r i a t i o n  by any  o f  th e  s u r v iv in g  m em bers 

o f  t h e  l i n e a g e .  B ut e v e n  w i t h in  t h i s  l in e a g e  t h e r e  m ust b e  fo u n d  

som eone who w ould  be re c k o n e d  a s  t h e  n e x t  o f  k i n  t o  i n h e r i t  t h e  l a n d .

R e l a t i o n  o f  Land t o  P o l i t i c a l  C o h e s io n

D e s p i te  t h e  c o n t in u o u s  e n m ity  i n  th e  o ld  d a y s  am ongst t h e  

Nyimang s u b - t r i b e s ,  i n d i v i d u a l  p e r s o n s  e x p e l l e d  o r  b a n is h e d  fro m  t h e i r  

own c o m m u n itie s  f o r  some s e r i o u s  c r im e s ,  e . g .  m u rd e r , m ig h t s e e k  

r e f u g e  i n  o t h e r  Nyimang s u b - t r i b e s .  They a r e  known a s  b e s h i  b i l e  

( p e r s o n s  from  a  d i f f e r e n t  h o m e). The te rm  b e s h i  b i l e  i s  u s e d  i n

1 . The o n ly  a r e a s  w here  t h e  p e o p le  had  th e  r i g h t  o f  common
u t i l i z a t i o n  w ere g r a z in g  a n d  v i r g i n  la n d  w here  th e  i n d i v i d u a l  
member h ad  n o t  e s t a b l i s h e d  r i g h t s  by f i r s t  o c c u p a t io n .
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c o n t r a d i s t i n c t i o n  t o  su c h  names a s  k i s h i  an d  s o l u .  The w ord  k i s h i

i n  t h e  Nyimang la n g u a g e  i s  u s e d  to  d e s ig n a te  a l l  non-N yim ang who

b e lo n g  t o  o t h e r  Nuba t r i b e s .  S o lu  i s  u s e d  to  d e n o te  A rab e le m e n ts .

B oth  e le m e n ts  a r e  a l lo w e d  i n t o  th e  s o c i e t y  on a  l i m i t e d  s c a l e .  Even

now, a p a r t  from  g o v ern m en t o f f i c i a l s ,  o n ly  one s o lu  a t  S a l l a r a  and

one k i s h i  a t  T u n d ia  l i v e  p e rm a n e n tly  i n  t h e  w hole  Nyimang t r a d i t i o n a l

a r e a .  They a r e  a lw a y s  t r e a t e d  a s  a l i e n s .  H ow ever, t h e r e  w ere

v e ry  few  im m ig ra n ts  from  o u t s i d e  th e  Nyimang t r i b e s  i n t o  th e  Nyimang

l a n d .  To a c q u i r e  r i g h t s  o v e r  l a n d ,  a  s t r a n g e r  m ust f i r s t  f i n d  a

h o s t  f a m i ly  t o  accom m odate h im . I n  fo rm e r  y e a r s ,  s t r a n g e r s  who

w ish e d  t o  s e t t l e  p e rm a n e n tly  w ould  n o t  be  a c c o rd e d  an  in d e p e n d e n t

s t a t u s ,  b u t  w ould  b e  a d o p te d  by a  p r e - e x i s t i n g  g ro u p , an d  f i n a l

i n t e g r a t i o n  w ould be  c o m p le te d  by fo rm in g  t h e  r i t u a i l  o f  b lo o d

b r o th e r h o o d .  T h is  was p e rfo rm e d  th ro u g h  t a s t i n g  o f  m ilk  from  a

h e i f e r  on th e  h e a r t h  (raanda) i n  th e  c e n t r e  o f  th e  com pound.

T h e r e a f t e r  th e  s t r a n g e r  w ould  s e v e r  h i s  p r e v io u s  t i e s  a n d  a c q u i r e  a

new s t a t u s  w i th  f u l l  r i g h t s  an d  d u t i e s  w i th in  th e  new com m unity .

L and w ou ld  b e  a l l o t t e d  t o  him  by  h i s  new f a m ily  h e a d  f o r  c u l t i v a t i o n

o r  s e t t l e m e n t  p u r p o s e s .  I n  o t h e r  A f r ic a n  s o c i e t i e s ,  f o r  exam ple

th e  Y o ru b a , L lo y d  t e l l s  u s  t h a t :

,fWhen l a n d  was p l e n t i f u l  i t  was th e  a d v a n ta g e  o f  a  
com m unity t o  g iv e  o u t  l a n d  t o  s t r a n g e r s ;  by  th e  i n c r e a s e  
i n  i t s  s i z e  i t  becam e m ore im p o r ta n t  a n d  p o w e r fu l ;  
i n d i v i d u a l  m em bers o f  t h e  c o m m u n itie s  l o s t  n o th in g  by  
t h e i r  g e n e r o s i t y  an d  s o  n o th in g  was dem anded o f  t h e  
newcom er b u t  h i s  a l l e g i a n c e .

1.  C f .  N a d e l ,  The N uba, o p . c i t . , 29» w here t h e  a u th o r  s t a t e s  t h a t  
t h e  " im m ig ra n ts  a r e  r e c e iv e d  ev e ry w h ere  v e ry  f r i e n d l i l y  a n d  
a c c o rd e d  th e  same r i g h t s  w i th  r e g a r d  t o  l a n d  an  a r e  n a t i v e  
m em bers o f  th e  com m unity!’.

2 . P .C . L lo y d , o p . c i t . , 8 9 .
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The above  p r o p o s i t i o n  i s  a l s o  t r u e  o f  Nyimang s o c i e t y .  

N e v e r th e l e s s ,  a l th o u g h  g ro u p  m ig r a t io n s  w ere r a r e  i n  th e  N yim ang*s 

r e c e n t  h i s t o r y ,  p e o p le  r e c a l l  how members o f  c e r t a i n  f a m i l i e s  h a d  

m ig r a te d  from  one Nyimang com m unity t o  a n o th e r .  Such m ig ra n t  

f a m i l i e s  w ould  so m e tim e s  p r e s e r v e  t h e i r  own i d e n t i t y ,  a n d  h e n c e  be  

a l lo w e d  t o  k e e p  t h e i r  o ld  c la n  n am es. O f n e c e s s i t y ,  th e y  h a d  t o  

f i n d  a l l i e s ,  i . e .  a  h o s t  f a m ily  o r  a  l i n e a g e  w ith  whom th e y  w ou ld  

e n t e r  i n t o  b lo o d  b r o th e r h o o d  so  t h a t  th e y  m ig h t s e c u r e  p r o t e c t i o n  an d  

hav e  a c c e s s  t o  t h e  l a n d s  o f  th e  new com m unity . No m a r r ia g e  w ould  

b e  e n te r e d  i n t o  b e tw e en  th e  two p a r t i e s .  A l l o c a t io n  o f  l a n d  to  

th e s e  im m ig ra n ts  w ould  be  th e  s o l e  c o n c e rn  o f  t h e  i n d i v i d u a l  f a m i l i e s ,  

an d  no p e r m is s io n  c o u ld  be  s o u g h t from  any  s o v e r e ig n ,  a s  t h e r e  was 

n o n e .

The se c o n d  p h a se  o f  t h e  e v o lu t io n  o f  t h e  Nyimang l a n d  t e n u r e  came 

a f t e r  t h e  p e o p le  h ad  e s t a b l i s h e d  th e m s e lv e s  f i r m ly  i n  t h e  s e c u r i t y  

o f  t h e i r  h i l l t o p s .

I f  one com pares Nyimang w ith  o t h e r  A f r ic a n  s o c i e t i e s  i t  i s  t r u e  

t o  s a y  t h a t  l a n d  among t h e  Nyimang d id  n o t  hav e  t h e  p i v o t a l  f u n c t i o n ,  

t h e  c e n t r e  a ro u n d  w h ich  th e  w hole  p o l i t i c a l  sy s te m  r e v o l v e s ,  w h ich  i s  

commonly a  f e a t u r e  o f  o t h e r  A f r ic a n  c o m m u n itie s . N e v e r th e l e s s ,

t h e  im p o r ta n c e  o f  l a n d  a s  an  e le m e n t o f  c o h e s io n  s h o u ld  n o t  b e

1 . C f .  I .  H am n ett, C h i e f t a i n s h i p  a n d  L e g i t im a c y , London an d  B o s to n , 
1975 i and  p a s s im ; s e e  a l s o  A l l o t t * s  The A s h a n t i  Law o f  
P r o p e r t y , o p . c i t . , 1 4 0 -^ 1 , w here he s t a t e s  t h a t ,  "The A s h a n t i  
s y s te m  f o r  th e  c o n t r o l  and  en jo y m en t o f  i n t e r e s t s  i n  l a n d  w as 
fu n d a m e n ta l  t o  t h e  w hole s t r u c t u r e  o f  g o v ern m en t s o  much s o  
t h a t ,  i f  one rem oved th e  l a n d  r i g h t s  o f  t h e  c h i e f s ,  t h e  b a s i s  on 
w h ich  th e y  h e ld  t h e i r  o f f i c e  a n d  e x e r c i s e d  j u r i s d i c t i o n  o v e r  
t h e i r  s u b j e c t s  w ould  b e  d e s t r o y e d " ;  a l s o  C f .  A . I .  R ic h a r d s ,  
L an d , L ab o u r and  D ie t  i n  N o r th e rn  R h o d e s ia , London 1939, -262.



207

d i s r e g a r d e d .  I t  i s  a lm o s t  u n i v e r s a l l y  e v id e n t ,  b o th  i n  p r i m i t i v e

an d  i n  a d v a n c e d  s o c i e t i e s ,  t h a t  l a n d  h a s  a lw a y s  b e e n  a  f a c t o r  o f  t h e

u n i t y  i n  a  g iv e n  s o c i e t y .  W r i t in g  a b o u t t h e  p o l i t i c a l  r o l e  o f

l a n d  i n  m e d ie v a l E n g la n d , C h e s h ire  h a s  s t a t e d  t h a t :

"When th e  c o u n tr y  s e t t l e d  down a f t e r  th e  u p h e a v a l  o f  t h e  
Norman C o n q u e s t, th e  s o c i a l  bond  w h ic h , b o th  on th e  
p u b l i c  and  on th e  p r i v a t e  s i d e  o f  l i f e ,  u n i t e d  men 
t o g e t h e r  i n  a  p o l i t i c a l  w ho le  was th e  l a n d .  B ro a d ly  
s p e a k in g ,  l a n d  c o n s t i t u t e d  t h e  s o l e  form  o f  w e a l th ,  
a n d  i t  was th ro u g h  i t s  a g e n c y  t h a t  th e  e v e ry d a y  n e e d s  o f  
t h e  g o v e rn in g  a n d  t h e  g o v e rn e d  c l a s s e s  w ere  s a t i s f i e d . " ^

V /ith  some a d v a n c e s  i n  f e u d a l is m  i n  m e d ie v a l E n g la n d , one c o u ld  s a y  t h a t

l a n d  was a l s o  th e  o n ly  l i n k  w h ich  u n i t e d  th e  Nyim ang p e o p le ,  e s p e c i a l l y

a t  t h a t  e a r l y  t im e .  E ach  o f  t h e  Nyimang s e v e n - a n d - a - h a l f  h i l l s

( mede k o la d  s u i  e i d ) re m a in e d  au tonom ous from  th e  r e s t .  N a d e l

s t a t e s  t h a t ,  i n  th e  N yim ang, " t r a d i t i o n a l  p o l i t i c a l  c o n t r o l  was

l a r g e l y  d i f f u s e  and  r u d im e n ta r y ,  a n d  r o s e  t o  c o n s c io u s  u n i t a r y

l e a d e r s h i p  o n ly  i n  t a s k s  ( s i c )  o f  w a r " .  T h is  i s  a c k n o w led g ed  t o

b e  t r u e  a b o u t  t h e  t r a d i t i o n a l  Nyimang p o l i t i c a l  l e a d e r s h i p .  I t  was

o n ly  when q u e s t io n s  o f  common d e fe n c e  o r  r a i d i n g  i n t o  o t h e r  t r i b e s

a r o s e  t h a t  th e  r o l e  o f  l a n d  a s  a  u n i f y i n g  e le m e n t was m a n i f e s t e d .

The v a r i o u s  Nyimang s u b - t r i b e s  w ou ld  u n i t e  when t h e  su p rem acy  o v e r
3

t h e i r  t e r r i t o r i a l  l a n d  w as c h a l l e n g e d  by  a  d i s t a n t  common enem y.

The q u e s t i o n  o f  d e fe n d in g  l a n d  a n d  o t h e r  p r o p e r t i e s  becam e o f  t h e  

u tm o s t  c o n c e rn  a t  b o th  v i l l a g e  an d  t r i b a l  l e v e l s .  T h is  p ro v o k e d  

some r e g r o u p in g s  o f  th e  v i l l a g e s  f o r  d e fe n c e  p u r p o s e s .  Members o f

1 . C h e s h i re * s  Modern Law o f  R e a l P r o p e r t y , o p .  c i t . , 5*
2 .  N a d e l, The N uba, o p . c i t . , 4471
3 .  C f .  C a r l s t o n ,  o p . c i t . , ^fO, w here  th e  a u th o r  s t a t e s  t h a t  w a rs  

b e tw e e n  th e  t r i b e s  " h e lp e d  t o  h o ld  th e  g ro u p  t o g e t h e r  . . .  t h e y  
s e r v e d  t o  m a in ta in  g ro u p  i d e n t i t y  and  g ro u p  b o u n d a r i e s " .
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e a c h  v i l l a g e ,  m ost o f  whom b e lo n g e d  t o  d i f f e r e n t  l i n e a g e  o r  c l a n  

m em b ersh ip , w ould  c o n s t r u c t  a  l a r g e  th o rn y  fe n c e  a ro u n d  t h e i r  

c u l t i v a b l e  l a n d ,  w h ich  w ould  be n e i t h e r  f a r  from  th e  f o o t  o f  t h e  h i l l  

n o r  from  w here  th e y  l iv e d *  The fe n c e  w ould  be  c o n s t r u c te d  by  th e  

common v i l l a g e  l a b o u r  o f  a l l  r e s i d e n t s  and  s u s te n a n c e  w ould  be p ro v id e d  

by  th e  v i l l a g e  women* S c o u ts  w ould  be s e n t  o u t  a t  i n t e r v a l s  t o  

i n s p e c t  a n d  r e p o r t  any  damage w h ich  had  t o  b e  r e p a i r e d  im m e d ia te ly *

As a  g u a rd  a g a i n s t  su d d e n  a t t a c k ,  a  p e rs o n  w ould  b e  p la c e d  a t  t h e  

sum m it o f  a  h i l l  t o  w a tc h  f o r  a n  a p p ro a c h in g  enemy and  so u n d  th e  a la rm  

b y  s h o u t in g *  C o n s id e r  th e  f o l lo w in g  d ia g ra m .

F ig u re  V I I I

1 * 4  A H om esteads

H i l l

3* 1 , 2 , 3 ,  e t c .  Farm p l o t s

k m rtxx*>c G e n e ra l  f e n c e

I n t e r n a l  fa rm  b o u n d a r ie s

N ote t h e  i n t e r n a l  b o u n d a r ie s  b e tw e en  th e  v a r io u s  p l o t s  w i th in  th e  
common f e n c e .  A lso  n o te  an d  com pare th e  sh a p e  a n d  p a t t e r n  o f  th e  
p l o t s  w i th  F ig u re  a b o v e .
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As t im e  p a s s e d ,  th e  p e o p le  h ad  grow n i n  num ber and  th e  c a p a c i ty

o f  t h e  v i l l a g e s  becam e l a r g e r ;  m em bers from  d i f f e r e n t  c l a n s ,  l i n e a g e s

and  o t h e r  s t r a n g e  e le m e n ts  r e s i d e n t  i n  th e  same v i l l a g e  came c l o s e r  

t o  e a c h  o t h e r  f o r  t h e  p u rp o se  o f  common d e fe n c e  o f  v i l l a g e  l a n d s .

The i d e a  o f  common r e s id e n c e  o r  t e r r i t o r i a l i t y  s t a r t e d  to  f i n d  

a c c e p ta n c e  w ith  th e  p e o p le ,  a n d , a l th o u g h  th e  k i n s h i p  b a s i s  o f  

l a n d h o ld in g  was n o t  e ro d e d  a s  y e t ,  i n d i v i d u a l  members c o u ld  a l s o  

a c q u i r e  r i g h t s  i n  l a n d  by m ere r e s i d e n c e .

As a  new d e v e lo p m e n t, th e  g e n e r a l  sc o p e  o f  t h e  in d iv id u a l s *

b a s i s  o f  r i g h t s  t o  l a n d  w id en ed  from  th e  n a rro w  fa m ily  o r  l i n e a g e

o r g a n i s a t i o n  t o  th e  l a r g e r  v i l l a g e  o r  t e r r i t o r i a l  o r g a n i s a t i o n  w h ich

c o m p rise d  members from  d i f f e r e n t  c l a n s ,  l i n e a g e s  a n d  in c lu d e d

s t r a n g e r s  from  o t h e r  Nyimang s u b - t r i b e s .  A l l  th e s e  m em bers w ere

s a d d le d ,  i n t e r  a l i a , w i th  th e  same r e s p o n s i b i l i t y  o f  d e fe n d in g  n o t

o n ly  t h e i r  v i l l a g e  l a n d s  b u t  a l s o  t h e  w hole t e r r i t o r i a l  a r e a .

Diamond r i g h t l y  n o t i c e s  t h a t  i n  a  s i m i l a r  s i t u a t i o n :

**It i s  . . .  u s u a l l y  a t  t h e  l e v e l  o f  t h e  v i l l a g e  o r  s i m i l a r  
u n i t  t h a t  t h e  k i n s h i p  r e l a t i o n  com bines w i th  th e  
t e r r i t o r i a l  p r i n c i p l e  o f  d i v i s i o n ,  a n d  v i l l a g e  i s  t h e  
lo w e s t  an d  b a s i c  p o l i t i c a l  u n i t  o f  t h e  p e o p le " .^

V i l la g e  c o m m u n itie s  among th e  Nyimang em erged  n o t  a s  a  n e c e s s a r y

s u b s t i t u t e  f o r  th e  t r a d i t i o n a l  l in e a g e  o r  c l a n  o r g a n i s a t i o n ,  b u t  a s

1. Informants say that it was necessary that different members from 
different clans and lineages should reside indiscriminately in 
one area, so that minority groups could find protection from 
their stronger neighbours if need for self-help should arise. 
Traditional social facilities, such as free access to consult 
the kuni (the ancestral spirit) or to enjoy the services of the 
rainmaker (the shira) were provided to all inhabitants of the 
village. Also modern social amenities, such as dispensaries, 
schools, etc., are provided on a territorial basis.

2. A. Diamond, op. cit., 236-37.
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a  r e s u l t  o f  a  s o c i a l  a n d  p o l i t i c a l  e x p e d ie n c e .  As a  p a r t  o f ,  an d

in d e e d  to  e n s u r e ,  t h e  c o n c e p t  o f  t e r r i t o r i a l i t y ,  Nyimang v i l l a g e s  a r e

known th ro u g h  g e o g r a p h ic a l  la n d m a rk s , m o s tly  b e a r i n g  th e  name o f  some

p ro m in e n t h i l l  o r  p e rm a n en t v /a te r in g  p l a c e ,  an d  a r e  n o t  c a l l e d  a f t e r

th e  k in - g r o u p s  t h a t  o f t e n  d o m in a te  a n  a r e a ,  n o r  a r e  t h e  v i l l a g e s  named

a f t e r  t h e i r  f o u n d e r s .  A lth o u g h  p e o p le  a r e  a lw a y s  re a d y  t o  r e t u r n

t o  t h e i r  t r a d i t i o n a l  f a c t i o n a l i s m  i f  any  f r i c t i o n  o c c u rs  b e tw e e n

c la n  m em bers , a s  t im e  g o e s  on th e  v i l l a g e  com m unity  h a s  s t a r t e d  to

g a in  p ro m in e n ce  i n  g e n e r a l  p o l i t i c s ,  a t  l e a s t  a t  t h e  l e v e l  o f  t h e

s u b - t r i b e *  O f t h i s  phenom enon N a d e l s a y s :

" T e r r i t o r i a l  c h i e f t a i n s h i p ,  th o u g h  i n  i t s e l f  a  new 
p r i n c i p l e  i n  t h i s  t r i b e ,  h a s  em erged from  th e  re m a rk a b ly  
h appy  f u s i o n  o f  t r a d i t i o n a l  s t r u c t u r a l  f e a t u r e s  -  l o c a l  
u n i t s  an d  c l a n  o r g a n i s a t i o n .  The f a v o u r a b le  
c o n s t e l l a t i o n  o f  Nyima g ro u p in g ,  w i th  i t s  te n d e n c y  to w a rd s  
a  t e r r i t o r i a l  c o n c e n t r a t i o n  o f  c l a n s  h a s  no d o u b t g r e a t l y  
h e lp e d  to w a rd s  a  sm ooth  d e v e lo p m e n t."

A Nyim ang v i l l a g e  i s  c a l l e d  b e s h i  -  home ( p i .  b e s h i ) • The 

w ord mede ( h i l l )  may a l s o  be  u s e d  ( a p a r t  from  i t s  o b v io u s  m ean in g ) 

t o  d e n o te  e i t h e r  t h e  w ho le  Nyimang t r i b a l  l a n d ,  i . e .  amadu mede ( t h e  

h i l l  o f  t h e  p e o p le ) ,  o r  i t  c o u ld  a l s o  be  u s e d  t o  r e f e r  t o  th e  

t e r r i t o r i a l  a r e a  o f  a  c e r t a i n  Nyim ang s u b - t r i b e .  T h u s , i f  a  Nyimang 

s a y s  amadu b e s h i , amadu mede o r  amadu k e i l  (hom e, h i l l  o r  s o i l  o f  t h e  

p e o p le ,  r e s p e c t i v e l y )  he s h o u ld  be u n d e r s to o d  t o  b e  r e f e r r i n g  t o  t h e  

t e r r i t o r i a l  a r e a  o f  t h e  Nyimang t r i b e  o v e r  w h ich  t h e  w ho le  t r i b e  

e n jo y s  a  j u r i s d i c t i o n a l  p o w e r. H ow ever, e a c h  o f  th e  Nyimang

1 . I t  s h o u ld  be n o te d  t h a t  t h e r e  a lw a y s  e x i s t e d  a  s i t u a t i o n  w here 
one  g ro u p  o f  a  l i n e a g e  o r  a  c l a n  w ould p re d o m in a te  i n  a  c e r t a i n  
l o c a l i t y .  T h is  was s o  e s p e c i a l l y  i n  th e  o l d  d a y s , w here  i n  
t h e  Nyimang p a t r i l i n e a l  s o c i e t y ,  m a r r ie d  s o n s  u s e d  t o  t a k e  
r e s i d e n c e  n e x t  t o  t h e i r  p a t e r n a l  h o m e s te a d s  f o r  d e fe n c e  p u r p o s e s .

2 .  N a d e l, The N uba, o p . c i t . , V ?2.
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* s e v e n - a n d - a - h a l f * s u b - t r i b e s  h a s  i t s  own t e r r i t o r i a l  a r e a  o v e r  w h ich  

i t  h a s  c o m p le te  pow er o f  c o n t r o l ,  n o t  o n ly  t o  th e  e x c lu s io n  o f  t h e  

a l i e n s  from  o t h e r  non-N yim ang e le m e n ts ,  b u t  a l s o  t o  th e  e x c lu s i o n  o f  

s t r a n g e r s  from  o t h e r  Nyim ang s u b - t r i b e s  known a s  b e s h i  b i l £  o r  p e r s o n s  

from  d i f f e r e n t  hom es.

H ow ever, w i th in  t h e  d i f f e r e n t  Nyimang s u b - t r i b e s  th e  u t i l i z a t i o n

o f  l a n d  i s  n o t  so  f l e x i b l e  a s  e x p r e s s e d  by N a d e l .  I t  i s  s u b m i t te d

t h a t  l a n d  u t i l i z a t i o n  a p p e a re d  t o  be  f l e x i b l e  o n ly  b e c a u s e  o f  t h e

b o rro w in g  sy s te m  w h ich  N a d e l h im s e l f  h a s  ack n o w led g ed  a s  b e in g

2
’ i n s t i t u t i o n a l i z e d * .  T h u s , th e  o v e r la p p in g  o r  th e  m in g l in g  o f  t h e  

i n d i v i d u a l s  w i th  o t h e r  n e ig h b o u r in g  co m m u n itie s  i n  th e  q u e s t  f o r  new 

la n d s  l y i n g  w i th in  t h e  b o u n d a r ie s  o f  a n o th e r  h i l l  com m unity , d o e s  n o t  

i n  i t s e l f  r e f u t e  t h e  p r e s e n c e  o f  t h e  b o u n d a r ie s  o r  th e  r i g i d  a n d  

e x c lu s iv e  r i g h t s  o f  one  com m unity o v e r  i t s  l a n d s .  Among t h e  Nyim ang 

s u c h  b o u n d a r ie s  e x i s t ; an d  th e  r e c e n t  c l a s h e s  b e tw e en  th e  K u rm it i  

a n d  K e la r a  s u b - t r i b e s  an d  th e  q u a r r e l s  o f  S a l a r a  an d  H a ja r  S u l t a n  

( S h i r o  wa -  p e o p le  o f  t h e  r a in m a k e r )  o v e r  t e r r i t o r i a l  l a n d s  i s  a n  

o b v io u s  c h a l l e n g e  t o  N a d e l* s  c la im .

As i n d i c a t e d  a b o v e , i n  th e  t r a d i t i o n a l  Nyim ang s o c i e t y  p o l i t i c a l  

pow er was e x e r c i s e d  b y  th e  k i n s h i p  g r o u p s .  No fo rm a l e l e c t i o n s  

e x i s t e d .  The f u n c t i o n  was ta k e n  v o l u n t a r i l y  by  wa d i  d i a  ( b i g  men) 

o f  th e  v i l l a g e ,  among whom w ould  be  fo u n d  s e v e r a l  kwunifc) (sh a m a n s)

1. Ibid., 25, where the author says that ”As in the case of village 
land, there are no artificial boundaries to distinguish the tracts 
of land belonging to different hill communities”.

2. Ibid., 36.
3. Perhaps these bloody clashes over the boundaries may be due purely 

to the new developments of land and water shortages in the area. 
But nonetheless exact boundaries exist between the different 
Nyimang communities from time immemorial, since the first 
settlements v/ere made.
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a n d  th e  w a r r i o r s .  The s h i r a  ( r a in m a k e r )  was a n  in fo r m a l  l e a d e r

o n ly  when t h e r e  was a n  i n t e r - t r i b a l  c o n f l i c t .  H ow ever, Nyim ang

s o c i e t y  u s e d  t o  pay  c u s to m a ry  d u es  t o  th e  s h i r a  a n d  t o  th e  kw uni so

a s  t o  s e c u r e  t h e i r  s e r v i c e s .  The fo rm e r  t o  make th e  r a i n  a n d  th e

1
l a t t e r  t o  g u a rd  t h e  s o c i e t y  from  g e n e r a l  e v i l .  C ustom ary  d u e s

may b e  r e n d e r e d  e i t h e r  i n  k in d  ( g r a i n ,  a n im a ls  and  money . . .  e t c . )

o r  s e r v i c e s ,  a s ,  f o r  e x a m p le , i n  fo rm e r  y e a r s  when t h e  a g e - g r a d e s ,

e t c . ,  w ou ld  c o l l e c t i v e l y  c u l t i v a t e  a  fa rm , b u i l d  a  h o u s e , o r  f e n c e  a

compound b e lo n g in g  t o  t h e  s h i r a  o r  t o  th e  k w u n i.  T hese  w ere

t r i b u t e s ,  an d  a s  s u c h  w ere  n o t  r e g a r d e d  a s  a n  e q u iv a l e n t  t o  t h e  m odern

t a x e s  o r  r e n t s  l e v i e d  u p o n  th e  p e o p le  by a  r u l e r .  I t  i s  t r u e ,

h o w ev er, t h a t  w h ile  t h e s e  b e n e f i t s  h e lp e d  th e  kw uni o r  th e  s h i r a  t o

b a la n c e  h i s  d o m e s tic  econom y, th e  d u e s  a l s o  a c t e d  a s  a  m eans t o

p r e s e r v e  t h e  d i g n i t y  o f  th e  o f f i c e  i t s e l f ,  an d  h e n c e  in t r o d u c e d  a n o th e r

d im e n s io n  i n  t h e  r e l a t i o n  o f  t h e  p u b l i c  w i th  th e  t r i b a l  d i g n i t a r i e s ,

th e r e b y  f o s t e r i n g  t h e  s o c i a l  t i e s  o f  th e  com m unity . R ic h a r d s ,

w r i t i n g  a b o u t  th e  p o l i t i c a l  s i g n i f i c a n c e  o f  t h e  c u s to m a ry  d u e s  t o  th e

Bemba c h i e f s ,  s a i d ;

nThe p o l i t i c a l  o r g a n i z a t i o n  o f  th e  Bemba i s  b a s e d  v e ry  
d i r e c t l y  upon  t h i s  sy s te m  o f  la n d  t e n u r e  a s  i s  t h e  c a s e  
i n  m ost B an tu  s o c i e t i e s .  The U raulasa sy s te m  m akes f o r  
t r i b a l  c o h e s io n  i n  a  s p a r s e l y  p o p u la te d  d i s t r i c t ,  b e c a u s e  
i t  e m p h a s ise s  th e  u n i t y  o f  th e  v i l l a g e  com m unity and  
b r in g s  t h e  p e o p le  i n  d i r e c t  p e r s o n a l  c o n ta c t  w i th  t h e i r  
c h i e f s ,  p o s s ib l y  t h e i r  o n ly  o p p o r tu n i ty  o f  m e e tin g  him  
d u r in g  th e  y e a r " . ^

T r a d i t i o n a l l y ,  t h e  s h i r a  o r  th e  kw uni w ere  n o t  c o n s id e r e d  a s

1 . S ee  S te v e n s o n , "The Nyamang o f  th e  Nuba M o u n ta in s " , o p .  c i t . ,
s e e  a l s o  N a d e l, "A S tu d y  o f  Sham anism ", o p . c i t . , 29-31» p a s s im .
I d . , The N uba, o p . c i t . , A-52, p a s s im .

2 .  R ic h a r d s ,  Land an d  L ab o u r i n  N o r th e rn  R h o d e s ia , o p . c i t . , 2 6 2 .
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s o v e r e i g n s ,  and  t h e r e f o r e  la c k e d  an y  p r o p r i e t a r y  o r  j u r i s d i c t i o n a l

pow ers o v e r  th e  Nyimang l a n d s .  I n  o t h e r  w o rd s , t h e s e  t r i b a l

d i g n i t a r i e s  h ad  no e s t a b l i s h e d  l e g a l  r i g h t s  i n  th e  d u e s  o r  t r i b u t e

p ro d u c e d  by th e  members o f  th e  com m unity . I t  i s  o n ly  when th e

com m unity i t s e l f  f e l t  t h a t  i t  n e e d e d  r a i n  o r  g e n e r a l  b l e s s i n g  t h a t  i t

w ould  r e n d e r  th e  d u es  t o  in d u c e  th e  s e r v i c e s  i n  r e t u r n .  I t  i s  a

s e l f - im p o s e d  b u rd e n  on  th e  p a r t  o f  t h e  com m unity . I n d i v i d u a l  members

a r e  a t  l i b e r t y  t o  pay  t h e  d u es  an d  c o n t r i b u t e  t o  t h e  w o rk , o r  t h e y  may

c h o o se  t o  a b s t a i n .  I f  th e y  r e f u s e  t o  p e rfo rm  one o r  b o th  d u t i e s

th e n  t h e i r  l a n d s ,  u n l i k e  i n  th e  Y oruba o r  Bemba t r i b e s  , w ou ld  n o t  b e

c o n f i s c a t e d .  B ut t h e y  w i l l  n o t  be  a llo w e d  by  t h e  com m unity m em bers

t o  g e t  away w ith  i t .  The com m unity , an d  n o t  t h e  s h i r a  o r  t h e  k w u n i,

e x e r t  p r e s s u r e  on th e  i n d i v i d u a l s  t o  s e c u r e  t h e i r  c o n t r i b u t i o n  f o r  

2
th e  common g o o d . I n  fo rm e r  y e a r s ,  th e  s a n c t i o n  w ould  b e  e n f o r c e d

by  th e  w ho le  com m unity a g a i n s t  th e  d e f i a n t  i n d i v i d u a l  by f o r c i b l y  

t a k i n g  a n  e q u iv a l e n t  o f  th e  paym en ts  o r  th e  s e r v i c e s  r e n d e r e d  by  t h e  

r e s t  o f  t h e  com m unity m em bers. Som etim es a n  a d d i t i o n a l  f i n e ,  u s u a l l y  

a n  o x , w ou ld  be  im posed  upon  th e  r e l u c t a n t  m em ber. T h is  f i n e  w ou ld

e i t h e r  be  ta k e n  t o  t h e  s h i r a  t o  a p p e a s e  h i s  a n g e r ,  o r  w o u ld , i n  m ost 

c a s e s ,  b e  d i s t r i b u t e d  am ongst t h e  p e o p le  th e m s e lv e s .  I f  t h e  f i n e  

was a n  a n im a l ,  i t  m ig h t b e  k i l l e d  i n  a  g u d i  ( t h e  s i t t i n g  p l a c e  o f  t h e  

v i l l a g e  e l d e r s )  an d  b e  consum ed by  th e  p u b l i c .

I t  i s  e v id e n t ,  t h e r e f o r e ,  t h a t  among th e  N yim ang, t h e r e  w ere

no p o l i t i c a l  a u t h o r i t i e s  c o n c e rn e d  w i th  q u e s t io n s  o f  l a n d  a d m i n i s t r a t i o n

1 . I b i d . ,  260 ; L lo y d , Y oruba Land Law, o p . c i t . , 6 3 .
2 .  I t  i s  s a i d  t h a t  th e  s h i r a , i f  he  l e a r n s  t h a t  som eone h a s  r e f u s e d

t o  c o n t r i b u t e  t o  h i s  s e r v i c e s ,  w ould  s to p  t h e  r a i n .  T h is  i s  a n  
i n d i r e c t  p r e s s u r e  t o  s e c u r e  th e  c o n t i n u a t i o n  o f  t h e  s e r v i c e s .

/
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a s  s u c h .  N ad e l h a s  r i g h t l y  n o te d  t h a t :

" I n  no Nuba t r i b e ,  w h a te v e r  i t s  p o l i t i c a l  s y s te m , i s  
t h e r e  any  s p e c i a l  l a n d  a u t h o r i t y  i n  w h ich  th e  c o r p o r a te  
l a n d  r i g h t s  a r e  v e s te d  o r  on whose s a n c t i o n  a l l  s u c h  
l a n d  t r a n s a c t i o n s  d e p e n d ." ^

He a l s o  f u r t h e r  s t a t e s  i n  th e  same a u t h o r i t y  t h a t :

" I n  m ost Nuba t r i b e s  no c e n t r a l  p o l i t i c a l  a u t h o r i t y  
e x i s t e d  i n  p r e - B r i t i s h  t im e s  t h a t  c o u ld  h av e  ta k e n  
o f f i c i a l  c o g n iz a n c e  o f ,  o r  g u a ra n te e d  l a n d  
t r a n s a c t i o n s .

T h u s , among th e  N yim ang, a s  c o u ld  g e n e r a l l y  b e  s e e n  th ro u g h o u t

t r a d i t i o n a l  A f r ic a  w i th  s i m i l a r  s o c i a l  an d  p o l i t i c a l  i n s t i t u t i o n s ,

p o l i t i c a l  o f f i c e  d o e s  n o t  c a r r y  w ith  i t  any  s p e c i f i e d  r i g h t s  o v e r

l a n d s ,  n o r  d o es  p o l i t i c a l  o f f i c e  demand any  a l l e g i a n c e  from  th e  p e o p le

l i v i n g  w i t h in  a  c e r t a i n  j u r i s d i c t i o n .  I n  su c h  s o c i e t i e s ,  i t  i s

s u b m i t te d ,  t e r r i t o r i a l  u n i t s  a r e  th e m s e lv e s  r e g a r d e d  a s  a

c o n g lo m e ra t io n  o f  k i n s h i p  g ro u p s  p r o f e s s in g  no h i g h e r  p o l i t i c a l

a u t h o r i t y  o t h e r  th a n  t h e i r  own f a m i ly  o r  l in e a g e  h e a d s .  I n  t h i s

c o n n e x io n  " l i n e a g e  p r i n c i p l e  t a k e s  t h e  p la c e  o f  p o l i t i c a l  a l l e g i a n c e " ^ ,

a n d  th e  c o n t r o l  o f  l a n d s  re m a in s  i n  th e  h an d s  o f  t h e  f a m i ly  h e a d s .

I n  su c h  s o c i e t i e s ,  l a n d  was n e v e r  " u s u rp e d  by th e  c h i e f s " ,  n o r  w as

l a n d  e x p l o i t e d  a s  a  m eans f o r  pow er a c c u m u la t io n  n e c e s s a r y  t o  g iv e

kr i s e  a n d  e s ta b l i s h m e n t  o f  c h ie fd o m s .

1. Nadel, The Nuba, op. cit., 23.
2 . Ibid., 39*
3. M. Fortes and E.E. Evans-Pritchard (eds.), African Political 

Systems, London, 19̂ 0, 11 •
Cf. T. Hobhouse, G.C. Wheeler and M. Ginsberg, The Material 
Culture and Social Institutions of the Simpler People, London, 
reprint 1965, 253* The authors state that as the societies 
change from pastoral or hunting to agricultural stage, the 
authority of the •nobility* or the chiefs increase sis they tend 
to usurp the rights of individuals over the lands to themselves. 
Also Cf. Diamond, op. cit., 2 1 2 .



215

The b e g in n in g  o f  th e  p r e s e n t  p a r t  o f  th e  e v o lu t io n a r y  c y c le  o f  

t h e  Nyim ang t e n u r i a l  s y s te m  s t a r t e d  v i r t u a l l y  a n d  a lm o s t  im m e d ia te ly  

a f t e r  th e  s o - c a l l e d  Nyima P a t r o l  o f  19"I7« A f t e r  th e  G overnm ent h ad  

s u c c e s s f u l l y  c o m p le te d  i t s  p u n i t i v e  o p e r a t io n s  i n  th e  Nyimang H i l l s ,  

t h e  Nyim ang w ere f o r c e d  t o  d e sc e n d  from  t h e i r  h i l l  s t r o n g h o ld s  an d  

b u i l d  t h e i r  s e t t l e m e n t s  i n  th e  p l a i n s  w hich  l i e  w i t h in  t h e  v i c i n i t y  

o f  t h e s e  h i l l s .  T h is  d i s lo d g in g  o f  th e  p e o p le  from  t h e i r  o r i g i n a l  

hom es, a n d  th e  in v o lv e m e n t o f  t h e  g overnm en t w i th  th e  t r a d i t i o n a l  

o r g a n i s a t i o n s  o f  t h e  p e o p le  had  a  d e v a s t a t i n g  e f f e c t  on th e  c u s to m a ry  

t e n u r e .  Not o n ly  h a d  th e  t r a d i t i o n a l  sy s te m  o f  l a n d h o ld in g  e n t e r e d  

a  new e r a ,  b u t  a l s o  t h e  w hole  p o l i t i c a l -  s t r u c t u r e  a n d , in d e e d ,  p a r t  

o f  th e  t r a d i t i o n a l  s o c i a l  i n s t i t u t i o n s ,  h ad  u n d e rg o n e  f o rm id a b le  

c h a n g e s .  The i n t r o d u c t i o n  o f  law  an d  o r d e r  e n fo r c e d  by  th e  

g o v e rn m e n t-a p p o in te d  c h i e f s  a l s o  h ad  i t s  e f f e c t .  T h is  was a  g e n e r a l  

p o l i c y  b a s e d  on  th e  p r i n c i p l e s  o f  I n d i r e c t  R u le , w here  m eks ( c h i e f s )  

an d  s h e ik h s  w ere a p p o in te d  i n  e a c h  s u b - t r i b e  a s  g o v ern m en t a g e n t s  

f o r  g e n e r a l  a d m i n i s t r a t i o n  an d  f o r  t a x  c o l l e c t i o n .  I n  a d d i t i o n ,  

n a t i v e  c o u r t s  w ere  e s t a b l i s h e d  an d  w ere  p r e s id e d  o v e r  by  th e  n e w ly -  

a p p o in te d  c h i e f s  who w ere  endowed w i th  j u d i c i a l  p o w ers  t o  d e a l ,  i n t e r  

a l i a , w i th  l a n d  c a s e s .

One c o u ld  v e n tu r e  t o  s a y  t h a t  t h e  ’'p a c i f i c a t i o n ” was t h e  l a s t  

s t r a w ;  i t  came j u s t  a t  th e  t im e  when c o n d i t io n s  i n  t h e  l i m i t e d  a r e a s  

n e a r  t h e  f o o t h i l l s  had  become c o n g e s te d  w ith  t h e  e x p a n d in g  p o p u l a t i o n ,  

b o th  human and  a n im a l .  The l a n d  h ad  become o ld  an d  e x h a u s te d

1 . See D. Roden, "Changing Patterns of Land Tenure amongst the Nuba 
of Central Sudan”, (l971) 10 J .  Adm. 0, 299»
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th ro u g h  c o n tin u o u s  u t i l i z a t i o n .  E n c o u rag e d  by  t h e  " p a c i f i c a t i o n "

u n d e r  t h e  P ax  B r i t a n i c a  , th e  p e o p le  s t a r t e d  t o  move m ore f r e e l y ,  a n d

h e n c e  w ere  a b le  t o  f i n d  an d  p r e p a r e  new fa rm s f u r t h e r  from  t h e i r

s e t t l e m e n t s  n e a r  th e  h i l l s .  V i l l a g e s  s t a r t e d  t o  expand  a n d  a

g e n e r a l  " h iv in g "  o f f  s t a r t e d .  The q u e s t  f o r  new f e r t i l e  l a n d s  i n

t h e  v i r g i n  f o r e s t s  v/as s t a r t e d  a t  f i r s t  by i n d i v i d u a l  p io n e e r s  who

u s e d  t o  go and  c u l t i v a t e  i n  v i r g i n  l a n d  known a s  wuro n y i g i l  ( b i r d s *
2

d r o p p in g s ) .  I f  t h e  new p la c e  p ro v e d  p r o s p e r o u s ,  th e n  o t h e r  f a m i ly

m em bers, f r i e n d s ,  an d  o t h e r s  w ould  f o l lo w  s u i t  a n d  j o i n  t h e  f o u n d e r .

As t h e  num ber grew  a  v i l l a g e  com m unity w ould come i n t o  b e i n g .  T h u s , 

new v i l l a g e s  w ere c r e a t e d  a s  r a i c r o p b l i t i c a l  u n i t s  o r g a n iz e d  u n d e r  t h e  

p r i n c i p l e s  o f  r e s id e n c e  a n d  t e r r i t o r i a l i t y .  The o r i g i n a l  ’ f in d e r *  

w ould  be  r e g a r d e d  a s  a  s h e ik h  f o r  t h e  new l o c a l i s e d  g ro u p , w h ich  

c o m p rise d  n o t  o n ly  t h e  f a m i ly ,  l i n e a g e  an d  c l a n  m em bers o f  t h e  f i n d e r ,  

b u t  a l s o  s t r a n g e r s  from  o t h e r  c l a n s  an d  b e s h i  b i l €  o r  p e o p le  from  

o t h e r  Nyimang s u b - t r i b e s .  I n  t h e i r  e n t i r e t y  t h e s e  v i l l a g e s  w ould  

b e  r e g a r d e d  a s  te m p o ra ry  s e t t l e m e n t s ,  an d  th e  m em bers w ould  owe t h e i r  

p o l i t i c a l  a l l e g i a n c e  t o  t h e  c h i e f s  o f  t h e  m o th e r  v i l l a g e .  L ik e w is e ,  

im p o r ta n t  r i t u a l s  w ould  be  p e rfo rm e d  i n  th e  o r i g i n a l  home known a s  

b e s h i  d i a  ( b ig  h o m e). As th e s e  v i l l a g e s  e x p a n d ed  th e  j u r i s 

d i c t i o n a l  a r e a s  o f  t h e  meks ( c h i e f s )  i n c r e a s e d .  S in c e ,  a s  s t a t e d  

e a r l i e r ,  t h e  i n t e r v e n t i o n  o f  th e  c h i e f s  ( a s  g o v e rn m en t a g e n t s )  by  way 

o f  c o n t r o l  and  th e  g e n e r a l  a d m i n i s t r a t i o n  o f  t h e  l a n d  was o f  v e r y  

r e c e n t  o r i g i n ,  i t  c o u ld  be  s t a t e d  t h a t  i n  th e  Nyim ang a r e a ,  a s  in d e e d

1 .  N a d e l ,  The N uba, o p .  c i t . , 5» 1 6 .
2 .  T h a t i s  b e c a u s e  v i r g i n  l a n d  i s  s a i d  t o  be  f e r t i l i s e d  n a t u r a l l y  

e i t h e r  th ro u g h  r o t t i n g  v e g e t a t i o n  o r  by b i r d  d r o p p in g s .
3 .  Nov; m ost v i l l a g e s  fo u n d e d  th ro u g h  th e  " h iv in g "  p r o c e s s  a n d  w h ich  

l i e  i n  th e  p e r ip h e r y  o f  t h e  Nyimang t e r r i t o r y ,  have  grow n b i g  
enough  to  c la im  some in d e p e n d e n c e  from  th e  m o th e r  v i l l a g e s .
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i n  t h e  r e s t  o f  th e  Nuba M o u n ta in s , c h a n g e s  i n  t h e  sy s te m  o f  la n d h o ld in g  

w ere  p a r a l l e l  t o  th e  c h a n g e s  i n  t h e  p o l i t i c a l  i n s t i t u t i o n s  o f  th e  

p e o p le .  N ad e l was r i g h t  i n  p o i n t i n g  o u t t h i s  c o r r e l a t i o n  by s t a t i n g  

t h a t :

"The c h a n g e s  i n  Nuba l a n d  t e n u r e  m ust move p a r a l l e l  t o  
c h a n g e s  i n  t h e  w ho le  c o n c e p t  o f  Nuba p o l i t i c a l  e x i s t e n c e .
T oday , l a n d  d i s p u t e s  a r e  s u b m i t te d  q u i t e  n a t u r a l l y  t o  
t h e  m odem  c h ie f * s  c o u r t s .  The p o l i t i c a l  m a c h in e ry  h a s  
t h u s  b e e n  p r o v id e d ,  an d  h a s  b e e n  r e a d i l y  a d o p te d  by th e  
p e o p le .  B ut i t  i s  a s  im p o r ta n t  t o  e n s u r e  t h a t  th e  
w o rk in g  o f  t h e  new m a c h in e ry  s h o u ld  be  e q u a l  t o  i t s  
f u t u r e  t a s k . " ^

I t  a p p e a r s  t h a t  th e  N a t iv e  A d m in is t r a t io n  d id  n o t  l a s t  lo n g  enough  t o  

s h o u ld e r  t h e  o n e ro u s  t a s k  o f  l a n d  a d m i n i s t r a t i o n ,  a s  e n v is a g e d  by 

N a d e l .  A f t e r  th e  l i q u i d a t i o n  o f  t h e  N a tiv e  A d m in is t r a t i o n  i n  1972, 

R u ra l  C o u n c i ls  becam e th e  d i r e c t  a g e n ts  o f  th e  C e n t r a l  G overnm ent i n  

l a n d  q u e s t i o n s .  Now la n d  c o n t r o l  an d  a d m i n i s t r a t i o n  hav e  p a s s e d  

i n t o  th e  h a n d s  o f  th e  S a l a r a  P e o p le ’ s  C o u n c il  a s  t h e  a g e n t  o f  t h e  

C e n t r a l  G o v ern m en t. F o r  t h a t  p u r p o s e ,  t h e r e  e x i s t  i n  e a c h  Nyimang

s u b - t r i b e  c o m m itte e s  o f  e l d e r s ,  t r a d i t i o n a l  s h e ik h s  an d  o t h e r  

e n l ig h te n e d  m em bers, e l e c t e d  by th e  p e o p le  th e m s e lv e s ,  u n d e r  th e  

C o u n c i l ’s  s u p e r v i s io n  t o  a r b i t r a t e  a n d  s o lv e  p e t t y  d i s p u t e s  r e l a t i n g  

t o  l a n d .  D i f f i c u l t  c a s e s  may b e  r e f e r r e d  t o  th e  P e o p le ’ s  L o c a l  

C o u r ts  o r  t o  th e  R e s id e n t  M a g i s t r a t e ’ s  C o u rt s i t u a t e d  a t  D i l l i n g  to w n .

As h a s  a l r e a d y  b e e n  m e n tio n e d , t r a d i t i o n a l l y  l a n d  d id  n o t  p la y  

a  m a jo r  p a r t  i n  th e  g e n e r a l  p o l i t i c a l  s t r u c t u r e  o f  th e  Nyim ang 

a c e p h a lo u s  s o c i e t y .  I n d iv i d u a l  r i g h t s  i n  l a n d  w ere d e r iv e d  m a in ly

from  fa m ily  m em b ersh ip . I t  h a s  a l s o  b een  s t a t e d  t h a t ,  d e s p i t e  t h e  

l a c k  o f  any  c e n t r a l i s e d  p o l i t i c a l  o r g a n i s a t i o n ,  l a n d  h a s  a c t e d  a s  a

1. Ibid., 39«
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c o h e s iv e  e le m e n t w h ich  h a s  h e lp e d  i n  u n i t i n g  th e  Nyimang s u b - t r i b e s

(who u s e d  to  q u a r r e l  among th e m s e lv e s )  t o  f i g h t  a  d i s t a n t  common enem y.

H ow ever, by th e  t u r n  o f  th e  t w e n t i e t h  c e n tu r y ,  a  r e l a t i v e l y  m ore

com plex  p o l i t i c a l  o r g a n i s a t i o n ,  i n i t i a t e d  m a in ly  by th o s e  a d m i n i s t e r i n g

1
u n d e r  t h e  Condom inium , h a s  e v o lv e d  from  a  s im p le r  t r a d i t i o n a l

s t r u c t u r e  w here th e  l in e a g e  o r  th e  c l a n  form ed th e  p iv o t  o f  t h e

p o l i t i c a l  o r g a n i s a t i o n .

U nder th e  new p o l i t i c a l  s t r u c t u r e  t e r r i t o r i a l i t y  h a s  becom e m ore

p ro n o u n c e d . V i l l a g e s  an d  h a m le ts  a r e  fo rm ed  i n  w h ich  r e s i d e n c e  h a s

becom e t h e  b a s i s  o f  c i t i z e n s h i p .  H ere th e  p o l i t i c a l  u n i t  i s

com posed n o t  o n ly  o f  l i n e a g e  o r  c l a n  m em bers, b u t  a l s o  o f  s t r a n g e r s

from  o t h e r  Nyimang s u b - t r i b e s  ( b e s h i  b i l e ) .  T h ese  s t r a n g e r s  s h a r e

a n d  e n jo y  f u l l  p o l i t i c a l  an d  s o c i a l  r i g h t s  l i k e  any  o t h e r  o r i g i n a l

m em bers. B u t, n e v e r t h e l e s s ,  s t i l l  t r a d i t i o n a l  c o n c e p ts  an d

a r r a n g e m e n ts  may be  fo l lo w e d  in  w h ich  th e s e  s t r a n g e r s  m ust b e  a d o p te d

by  th e  f a m i l i e s ,  and  h e n c e  be a b s o rb e d  i n t o  th e  l in e a g e  o r  c l a n

2
m em bersh ip  o f  th e  p r e - e x i s t i n g  g r o u p s .  I n  s h o r t ,  t e r r i t o r i a l  

r e s id e n c e  h a s  become th e  bond o f  c i t i z e n s h i p  an d  n o t  th e  t r a d i t i o n a l  

k i n s h i p  a f f i l i a t i o n .

1 . I t  i s  ackn o w led g ed  t h a t  th e  w ord ’e v o lu t io n *  i s  n o t an  im p r e s s iv e  
o n e , s in c e  th e  new p o l i t i c a l  sy s te m  was s u p e r im p o se d  by th e  new 
go v ern m en t f o r  a n  e f f e c t i v e  a d m i n i s t r a t i o n .  The t r a d i t i o n a l  
sy s te m  was n o t ,  t h e r e f o r e ,  l e f t  a lo n e  t o  e v o lv e  an d  chan g e  
th ro u g h  l a p s e  o f  t im e .

2 .  Nowadays th e  fo rm a l a d o p t io n  o f  th e  s t r a n g e r s  a n d  t h e i r  fo rm a l  
a s s i m i l a t i o n  i n t o  c l a n  m em bersh ip  i s  l e s s  s i g n i f i c a n t  t h a n  i t  
was b e f o r e .
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CHAPTER VI

RIGHTS AND INTERESTS IN LAND (continued)

1 . ACQUISITION OF RIGHTS AND INTERESTS IN LAND

i )  H i s t o r i c a l  P r o c e s s  o f  A c q u i s i t io n

The h i s t o r i c a l ,  s o c i a l  an d  p o l i t i c a l  o r g a n i z a t i o n  o f  t h e  Nyimang 

s o c i e t y ,  w h ich  was b a s e d  e n t i r e l y  on  th e  k i n s h i p  s y s te m , c o u p le d  w ith  

th e  p r a c t i c e s  o f  s u b s i s t e n c e  econom y, may e x p la in  th e  m ethods b y  w h ich  

la n d  was a c q u i r e d .  T h ese  f a c t o r s  f u r t h e r  e x p la i n  why h o ld in g  a n d  

c o n t r o l  o f  l a n d  among t h e  Nyimang re m a in e d  p r i m a r i l y  i n  t h e  f a m i ly  

g ro u p s  o r  i n  i n d i v i d u a l  m em bers, r a t h e r  th a n  i n  a n  o r g a n iz e d  s i n g l e  

p o l i t i c a l  b o d y . N ad e l i s  o f  t h e  o p in io n  t h a t  t h e  a g r i c u l t u r a l  sy s te m  

i n  th e  Nuba M o u n ta in s , w h ich  i s  b a s e d  on s h i f t i n g  c u l t i v a t i o n ,  i n  

a d d i t i o n  t o  th e  k i n s h i p  o r g a n i z a t i o n  w hich  r e q u i r e s  t h a t  a  n e w ly -  

m a r r ie d  so n  s h o u ld  be  a l l o t t e d  new p l o t s ,  a c c o u n t  f o r  a  c o n s ta n t  demand 

f o r  new l a n d .  He a l s o  s u g g e s t s  f o u r  m ethods by w h ich  a  p e r s o n  may 

a c q u i r e  i n t e r e s t s  i n  l a n d .  T h ese  m ethods a r e ,  a c c o r d in g  t o  N a d e l ,  

by  c l e a r i n g  v i r g i n  l a n d ,  s u c c e s s io n ,  o r  th ro u g h  a l i e n a t i o n  by s a l e  o r  

l e a s e .  To t h i s  one w ould  a g r e e ,  e x c e p t  t h a t ,  among t h e  N yim ang, 

l e a s e  i s  n o t  commonly u s e d  a s  a  mode o f  a c q u i r in g  i n t e r e s t s  i n  la n d ..

I n  a d d i t i o n  to  th e  above  m ethods o f  a c q u i s i t i o n ,  one may ad d  g i f t  a s  

one o f  th e  m ethods by w h ich  an  i n d i v i d u a l  Nyimang a c q u i r e s  i n t e r e s t  

i n  l a n d .

To u n d e r s ta n d  th e  p r e s e n t  b a s i s  o f  a c q u i s i t i o n  o f  r i g h t s  by 

i n d i v i d u a l s ,  i t  i s  n e c e s s a r y  t o  u n d e r s ta n d  f i r s t  th e  h i s t o r i c a l  p r o c e s s  

by w hich  t h e  w hole t e r r i t o r y  becam e a v a i l a b l e  f o r  s e t t l e m e n t .  N ad e l

1. Nadel, The Nuba, op. cit., 29.
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h a s  p o in te d  o u t  t h a t :

"We m ust p i c t u r e  l o c a l  g ro u p s  a s  h a v in g  o p en ed  up  a  
c e r t a i n  s t r e t c h  o f  c o u n try  w h ic h , p ro m is in g  and  
c o n v e n ie n t ly  s i t u a t e d ,  th e y  have  come t o  r e g a r d  a s  
t h e i r  own by th e  r i g h t  o f  f i r s t  o c c u p a t io n .  And 
t h i s  r i g h t  w ould  e x te n d  n o t  o n ly ,  s t e p  by s t e p ,  t o  
t h e  t r a c t s  o f  l a n d  a c t u a l l y  o c c u p ie d  an d  w orked , b u t  
a l s o ,  i n  a  more sw e e p in g  th o u g h  v a g u e r  f a s h i o n ,  t o  
a l l  l a n d  i n  t h e  d i r e c t i o n  o f  a  n a t u r a l  e x te n s io n  
o f  p r e s e n t  l a n d  h o ld in g s ." ^

T h is  f a i t h f u l l y  p a i n t s  t h e  p i c t u r e  o f  th e  Nyimang p e o p le .

T r a d i t i o n a l  s t o r i e s  i n d i c a t e  t h a t  when th e  Nyimang f i r s t  came i n t o

t h e i r  p r e s e n t  l o c a t i o n  th e y  w ere few an d  w eak . T hey , i n  e f f e c t ,

i n f i l t r a t e d  s u r r e p t i t i o u s l y  an d  s e t t l e d  on th e  t o p s  o f  t h e  h i l l s

(w h e th e r  by  p e rm is s io n  o f  th e  e x i s t i n g  i n h a b i t a n t s  o r  n o t  i s  n o t  c l e a r ) .

I n  t im e ,  t h e y  grew  i n  num bers a n d  s t r e n g t h  a n d  s t a r t e d  t o  wage

o r g a n iz e d  w a rs  a g a i n s t  o r i g i n a l  i n h a b i t a n t s ,  m ost o f  whom w ere  p ro b a b ly

from  th e  F a n d a , K u ju r i a ,  W ali an d  o t h e r  t r i b e s .  A f t e r  some

d e v a s t a t i n g  w a rs , th e  Nyimang w ere  a b le  t o  d r iv e  away th e  o r i g i n a l

i n h a b i t a n t s ,  an d  th u s  r e q u i s i t i o n e d  t h e i r  l a n d s .

A f t e r  t h e  Nyimang p e o p le  had  s e t t l e d  down, e a c h  o f  t h e  * s e v e n -a n d -  

a - h a l f *  s u b - t r i b e s  a p p o r t io n e d  a n d  th e re u p o n  o c c u p ie d  a  s p e c i f i c  

t e r r i t o r y  o f  t h e  r e q u i s i t i o n e d  l a n d s .  N e v e r th e le s s ,  w ars  c o n t in u e d  

w ith  th e  n e ig h b o u r in g  t r i b e s  w h ich  m ig h t o c c u r  e i t h e r  on a  t r i b a l  

l e v e l  o r  b e c a u s e  i n d i v i d u a l  s u b - t r i b e s  e n t e r e d  i n t o  s e p a r a t e  w a rs  

w i th  t h e i r  n e ig h b o u r s  so  a s  t o  o b t a i n  c a t t l e ,  o r  t o  a c q u i r e  m ore l a n d  

f o r  g r a z in g  p u r p o s e s .  An exam ple c o u ld  be  fo u n d  in  th e  S a l a r a  su b 

t r i b e ,  who c la im  t h a t  th e y  o b ta in e d  t h e i r  p r e s e n t  l a n d  by d e f e a t i n g  

a n d  d r i v i n g  away th e  p e o p le  o f  K ura ( K u j u r i a ) .  I t  h a s  a l r e a d y  b e e n  

n o te d  ab o v e  t h a t  th e  s e t t l e m e n t  a t  S a l a r a  was th e  l a s t  t o  be  o c c u p ie d

1. Ibid., 23
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by  th e  N yim ang, And t h a t  th e  p e o p le  o f  T em ein (w hose t r i b a l  l a n d  

i s  fo u n d  t o  th e  s o u th  o f  th e  N y im ang land) c la im  t h a t  th e y  once  

i n h a b i t e d  t h e  now S a l a r a  s u b - t r i b a l  a r e a ,  an d  w ere  d r iv e n  by  th e  

Nyimang p e o p le  f u r t h e r  t o  th e  s o u th .

From th e  above  a c c o u n t ,  i t  i s  e v id e n t  t h a t ,  i n  th e  p a s t ,  some 

p o w e r fu l  Nyimang co m m u n itie s  had  s e t t l e d  on la n d s  b e lo n g in g  t o  o t h e r  

t r i b e s  by h o s t i l e  m ean s . B ut i t  s h o u ld  a l s o  b e  n o te d  t h a t  d i r e c t  

w ars  w ere  n o t  th e  o n ly  m eans by w h ich  l a n d  was a c q u i r e d .  On many 

o c c a s io n s  t h e  Nyimang p e o p le  u s e d  t o  se n d  r e g u l a r  e x p e d i t io n s  an d  

o r g a n iz e d  r a i d s  i n t o  t h e  n e ig h b o u r in g  t r i b e s  f o r  s e a r c h  o f  c a t t l e  

o r  s l a v e  h u n t s .  T h rough  th e s e  r a i d s  th e y  e x e r t e d  imm ense p r e s s u r e  

on o t h e r  t r i b e s  who p r e f e r r e d  t o  m ig r a te  and  f o r f e i t  t h e i r  l a n d s ,  

w h ich  w ere  th e n  ta k e n  by th e  e x p a n d in g  Nyimang c o m m u n it ie s . Thus 

th e  T u n d ia  p e o p le ,  th ro u g h  c o n tin u o u s  r a i d s  an d  h o s t i l i t i e s ,  w ere 

a b le  t o  d r iv e  away th e  p e o p le  o f  F anda ( F a d a ) , K u ju r ia  (K u ra )  and  

M andal, f u r t h e r  n o r th  o r  n o r th - w e s t ,  s o  o c c u p y in g  t h e i r  l a n d s .  Now 

th e  a r e a  i n  p o in t  i s  t h a t  w hich  l i e s  i n  th e  h e a r t  o f  T u n d ia  t e r r i t o r y .

I t  i s  c a l l e d  Fado K odi ( f o r e s t  o f  F a d a ) .  As i t s  name i n d i c a t e s ,  

i t  once  b e lo n g e d  t o  t h e  F anda (F a d a )  t r i b e  a n d  h a s  b e e n  r e q u i s i t i o n e d  

by  t h e  T u n d ia  p e o p le .  S im i la r  ex a m p les  e x i s t  i n  th e  s u b - t r i b e s  o f  

S a l a r a ,  S h iro -w a  an d  F a s s u , who th ro u g h  t h e i r  c o n t in u o u s  r a i d s  i n t o  

W a li , T em ien  an d  G h u lfa n  w ere  a b le  t o  pu sh  o u t  t h e  l a t t e r  t r i b e s  

f u r t h e r  s o u th  o r  s o u t h - e a s t .  I n  e a ch  c a s e  t h e  m o le s te d  t r i b e s  w ould  

m ig r a te  away from  th e  Nyimang n e ig h b o u rh o o d  t o  a v o id  f u r t h e r  h o s t i l i t i e s ,  

l e a v i n g  t h e i r  l a n d s  t o  be  ta k e n  o v e r  p e rm a n e n tly  by  th e  Nyim ang p e o p le .

1 . S ee  C h a p te r  I  a b o v e .
2 .  F ada  ( o r  F an d a) i s  one o f  t h e  H i l l  N ub ian  t r i b e s  t h a t  u s e d  t o  

i n h a b i t  th e  a r e a  b e f o r e  th e  Nyim ang cam e.
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H ow ever, n o t  a l l  l a n d s  w ere a c q u i r e d  by h o s t i l e  m eans a s  d e s c r ib e d

i n  t h e  a b o v e  p a ra g ra p h #  I t  i s  t r u e  t h a t  some o f  th e  Nyimang la n d s

w ere c e d e d  t o  them  by  t a c i t  c o n s e n t  on th e  p a r t  o f  some n e ig h b o u r in g

t r i b e s .  T h is  o c c u r r e d  i n  p l a c e s  w here th e  t r i b e  was s m a l l e r  i n

num ber, b u t  h e ld  r e l a t i v e l y  e x te n s iv e  t r a c t s  o f  t e r r i t o r i a l  l a n d s

m ost o f  w h ich  w ere n o t  u t i l i z e d  by i t s  m em bers. A c a s e  i n  p o i n t  i s

t h a t  o f  t h e  D i l l i n g  t r i b a l  l a n d s .  N ad e l comm ented on t h i s  s i t u a t i o n :

f,A s m a l l  g ro u p  w ith  a  l a r g e  p r e v io u s  t e r r i t o r i a l  e x p a n s io n  
w h ich  i t  c a n  no lo n g e r  u t i l i z e  ( p a r t l y  b e c a u s e  o f  th e  
s m a l ln e s s  o f  t h e  g ro u p  an d  p a r t l y  b e c a u s e  m odern c o n d i t io n s  
h a v e  made e x p a n s io n  i n  o t h e r  d i r e c t i o n s  p o s s i b l e )  w i l l  
f r e e l y  o f f e r  i t s  ab an d o n ed  f a l lo w  la n d  t o  b o r ro w e r s .
T h is  i s  t h e  c a s e  i n  D i l l i n g ,  w here l a r g e  t r a c t s  o f  
D i l l i n g  la n d  h a v e  b e e n  •borrow ed*  by n e ig h b o u r in g  Nyima 
s e c t i o n s . ” ^

I t  i s  t r u e  t h a t  m ost o f  th e  a r e a s  t h a t  l i e  t o  th e  n o r th  o r  t h e  n o r th 

w e s t o f  t h e  N yim ang lahd  a r e  c o n c e s s io n s  from  t h e  D i l l i n g  t r i b e .  A lso  

c o n s id e r a b l e  a r e a s  w ere  a c q u i r e d  p e r m is s iv e ly  th ro u g h  p e a c e f u l  m eans 

by  t h e  Nyim ang from  a lm o s t  a l l  n e ig h b o u r in g  t r i b e s ,  n o ta b ly  a r e a s  

w i th in  G u lf a n  i n  t h e  s o u t h - e a s t  an d  F an d a , K u ju r ia  a n d  M andal i n  t h e  

n o r t h - w e s t .  I n  fo rm e r  y e a r s  t h e  b o u n d a r ie s  w i t h in  w h ich  th e  Nyimang 

p e o p le  e x e r c i s e d  t e r r i t o r i a l  j u r i s d i c t i o n  ex p an d ed  e a c h  t im e  t h a t  

i n d i v i d u a l  members d i s p e r s e d  i n  p u r s u i t  o f  f r e s h  l a n d s .

The e x p a n s io n  o f  t h e  Nyimang c o n t in u e d ,  an d  h e n c e  i n t e r - t r i b a l  

p ro b le m s  o v e r  l a n d s  i n c r e a s e d .  The p ro b lem  o f  t r i b a l  b o u n d a r ie s  

was t e m p o r a r i l y  s o lv e d  when th e  Condominium g o v ern m en t drew  fo rm a l  

b o u n d a r ie s  b e tw een  th e  Nyimang an d  i t s  n e ig h b o u r s  i n  th e  t h i r t i e s .

The a r t i f i c i a l  b o u n d a r ie s  draw n by th e  g overnm en t d id  n o t  s to p  th e  

p r o c e s s  o f  e x te n s io n  by  th e  Nyimang i n  a l l  d i r e c t i o n s ,  w hich  c a r r i e d

1. Nadel, The Nuba, op. cit., 37 •
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on u n t i l ,  a lm o s t e v e ry w h e re , o t h e r  c o m m u n itie s  w ere  e n c o u n te r e d .  I n

some c a s e s ,  t h e s e  b o u n d a ry  c o n ta c t s  r e s u l t e d  i n  arm ed c la s h e s  b e tw e en

th e  Nyim ang and  t h e i r  n e ig h b o u r s ,  a s  i n  th e  a r e a s  s i t u a t e d  i n  th e

n o r th  o r  n o r th - w e s t  a n d  th e  s o u th  o r  th e  s o u t h - e a s t  o f  th e  Nyimang

t r i b e .  I n  t h e  a r e a s  t h a t  l i e  t o  t h e  n o r th - w e s t ,  th e  T u n d ia  and

K e la r a  (Nyim ang s u b - t r i b e s )  w ere in v o lv e d  i n  c o n s ta n t  f r i c t i o n  w ith

K u ju r i a ,  F anda  and  M an d al. I n  t h e  s o u th  o r  th e  s o u th - e a s t  o f  th e

N yim ang land  th e  S a l a r a  s u b - t r i b e  (N yim ang) e n t e r e d  i n t o  arm ed
1

c o n f r o n t a t i o n s  w ith  G u lf a n  and  W a ll ,

The above  p a ra g r a p h  i s  in te n d e d  t o  d e s c r ib e  how th e  w hole  Nyimang 

com m unity came i n t o  e f f e c t i v e  c o n t r o l  o f  t h e i r  t e r r i t o r i a l  l a n d s .  I t  

h a s  b e e n  m e n tio n e d  a l s o  t h a t  a c q u i s i t i o n  o f  l a n d  by  th e  Nyimang 

com m unity was made m a in ly  th ro u g h  c o n q u e s t ,  i n  w h ich  d i r e c t  w a rs  w ere  

f o u g h t ,  o r  by p e a c e f u l  m eans. H ow ever, th e  n u c le u s  f o r  t h e  

a c q u i s i t i o n  o f  a l l  t y p e s  o f  l a n d  was e i t h e r  a  f a m i ly  g ro u p  o r  an  

i n d i v i d u a l  p e r s o n .  As so o n  a s  e a c h  t e r r i t o r y  becam e a v a i l a b l e  t o  

t h e  Nyim ang th ro u g h  c o n q u e s t ,  new modes o f  a c q u i s i t i o n  c o u ld  come i n t o  

o p e r a t i o n .  P r im a ry  m odes, i n  s u c h  a s  th e  d i r e c t  o c c u p a t io n  o f  

v i r g i n  f o r e s t  l a n d ,  a n d  s e c o n d a ry  modes i n  th e  fo rm  o f  p u r c h a s e ,  

s u c c e s s io n ,  g i f t ,  p le d g e  o r  l o a n ,  becam e common. D i r e c t  o c c u p a t io n  

o f  v i r g i n  l a n d  v/as r e g a r d e d  a s  one o f  th e  m ost im p o r ta n t  modes by 

w h ich  m ost o f  th e  Nyim ang la n d s  u s e d  t o  be a c q u i r e d ,

i i )  O c c u p a tio n  o f  u n a p p r o p r ia t e d  la n d

I n  t h e  o ld  d a y s , i f  new la n d s  w ere  t o  be a c q u i r e d ,  a  g ro u p  o f  

b r o t h e r s  w ould  ta k e  u p  arm s and  d e c l a r e  t h a t  th e y  w ere g o in g  t o

1 , See C h a p te r  I  a b o v e . I t  s h o u ld  be n o te d  t h a t  t h e r e  w ere  no 
e n c ro a c h m e n ts  on t h e  Nyimang t e r r i t o r i e s  from  any o f  th e  
n e ig h b o u r in g  t r i b e s .
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p e n e t r a t e  t h e  f o r e s t :  t h i s  was known a s  w orongu d w il  (o p e n in g  o r

p e n e t r a t i n g  th e  f o r e s t ) .  I n  th e  p a s t  t h i s  was c o n s id e r e d  a  v e ry  

h a rd  t a s k  w h ich  n e e d e d  g r e a t  e n d u ra n c e  an d  c o u r a g e .  L and th u s  

a c q u i r e d  w ould  b e  r e g a r d e d  a s  f a m ily  l a n d  a n d  w ou ld  be  u t i l i z e d  by 

a l l  f a m ily  members a s  o f  r i g h t .  E ach  i n d i v i d u a l  member i s  

c o n s id e r e d  a s  an  i n t e r e s t  h o ld e r  whose r i g h t  i s  i n s e p a r a b l e  from  

th e  r i g h t s  o f  o t h e r  m em bers. T h a t was so  u n l e s s  t h e  l a n d  was 

p a r c e l l e d  o r  was a l i e n a t e d *

P r im a ry  a c q u i s i t i o n  o f  r i g h t s  an d  i n t e r e s t s  by a n  i n d i v i d u a l  

member i n  l a n d  was t h e r e f o r e  p e rfo rm e d  by  o c c u p a t io n  o f  u n a p p r o p r ia t e d  

l a n d ,  c l e a r i n g  i t  o f  i t s  t r e e s  and  b u s h e s ,  an d  i t s  c o n v e rs io n  i n t o  

a g r i c u l t u r a l  l a n d  o r  l a n d  s u i t a b l e  f o r  human h a b i t a t i o n .  L e g e n d a ry  

s t o r i e s  a r e  t o l d  a b o u t  p io n e e r in g  a n c e s t o r s  who fo u g h t  e n em ies  an d  

w i ld  a n im a ls  i n  t h e i r  q u e s t  f o r  new l a n d .  To some e x t e n t ,  i n  

r e c e n t  y e a r s ,  c le a r a n c e  o f  v i r g i n  l a n d  i s  s t i l l  a n  im p o r ta n t  m ethod  

by w h ich  i n d i v i d u a l  m em bers o f  th e  Nyimang com m unity may a c q u i r e  

a b s o lu t e  t i t l e s  t o  l a n d .  I t  i s  a  c u s to m a ry  p r i n c i p l e  among th e  

Nyimang t h a t  any  p e r s o n  who i s  t h e  f i r s t  t o  c l e a r  f o r e s t  l a n d ,  known 

a s  w orong or  kodo w orong ( w i ld e r n e s s  o f  th e  f o r e s t )  , a n d  t h e r e a f t e r  

c u l t i v a t e s  i t ,  th e r e b y  a c q u i r e s  a  p r o p r i e t a r y  r i g h t  o v e r  t h a t  p i e c e  

o f  l a n d .  Such  a  p e r s o n  i s  r e g a r d e d  a s  h o ld in g  a n  a b s o lu t e  i n t e r e s t  

i n  t h a t  l a n d .  I n  o t h e r  w o rd s , a  f i r s t  s e t t l e r  on  v i r g i n  l a n d  

e s t a b l i s h e s  a  p e rm a n en t r e l a t i o n s h i p  w ith  t h a t  p ie c e  o f  l a n d ,  a n d  t h e  

t o t a l  b u n d le  o f  r i g h t s  and  i n t e r e s t s  i n  i t  w ould  a c c r u e  t o  h im . H is  

s u p e r i o r i t y  i n  h o ld in g  s u c h  i n t e r e s t  i s  u n c h a l l e n g e a b le  by  t h e  f a m i ly

1 . Such  la n d s  a r e  a l s o  t e c h n i c a l l y  known a s  w oru n y i g i l  ( l a n d  o f  
b i r d  d r o p p in g s ) ,  a s  i t  i s  b e l i e v e d  to  b e  m anured  s o l e l y  by  th e  
r o t t e n  l e a v e s  an d  d ro p p in g s  o f  th e  b i r d s .



2 2 5

g ro u p  o r  by  any  p o l i t i c a l  body i n  t h e  Nyimang* Such  a  p e r s o n  i s  

s a i d  t o  h av e  a c q u i r e d  a  r i g h t  i n  l a n d  by h i s  te m e l  ( a x e ) ,  a n d  t h e  l a n d  

he  a c q u i r e d  i s  c u s to m a r i ly  known a s  t h e  te m e l o f  t h e  a c q u i r e r *

T h e re  a r e  i n s t a n c e s  i n  t h e  Nyimang w here a n  i n d i v i d u a l  p e r s o n  may 

a c q u i r e  i n t e r e s t s ,  th o u g h  l i m i t e d ,  o v e r  v i r g i n  la n d *  T h is  o c c u r s  

i n  s i t u a t i o n s  w here a  p e r s o n  m arks a  farm  by f e l l i n g  t r e e s  a n d  b u s h e s  

o v e r  a  p o r t i o n  o f  v i r g i n  la n d *  T h is  p r o c e s s  i s  c u s to m a r i ly  known 

a s  g u m e ir  k i r e  ( c u t t i n g  th e  f a r m ) .  A f t e r  th e  t r e e s  h av e  b e e n  

f e l l e d  t h e y  s h o u ld  b e  l e f t  f o r  t h r e e  t o  f o u r  y e a r s  o r  f o r  a  lo n g  enough  

p e r i o d  t o  a l lo w  f o r  t h e i r  d r y in g  o u t  c o m p le te ly .  A f t e r  t h e  t r e e s  a n d  

b u s h e s  h av e  d r i e d  o u t ,  th e y  s h o u ld  b e  h e a p ed  u p  a n d  th e n  b u r n t ,  

l e a v in g  a  f e r t i l e  s o i l  r e a d y  f o r  c u l t i v a t i o n .  The p r o c e s s  o f  m a rk in g  

th e  fa rm s  i s  b u t  a  r e s e r v a t i o n  o f  v i r g i n  l a n d s  e x e r c i s e d  by i n d i v i d u a l  

m em bers o v e r  common l a n d s .

C u s to m a r i ly ,  n o -o n e  s h o u ld  a t t e m p t  t o  c u l t i v a t e  an y  s u c h  l a n d  

t h a t  h a s  b e e n  r e s e r v e d  o r  w orked  o u t  a s  g u m e ir , a t  l e a s t  u n t i l  s u c h  

t im e  h a s  e la p s e d  a s  t o  p e rm it  t h e  r e g e n e r a t io n  o f  g ro w th  o f  new t r e e s .  

I n fo r m a n ts  i n d i c a t e  t h a t  t h e  s i z e  o f  t h e  new t r e e s  m ust b e  e q u iv a l e n t  

t o  t h e  s i z e  o f  t h e  wood on w h ich  a  te m e le n g  (m an*s a x e )  i s  f i x e d .

T h is  i s  a n  a r b i t r a r y  m ea su re  w h ich  may depend  on  t h e  s p e c i a l  

c i r c u m s ta n c e s  o f  e a c h  c a s e .  A f t e r  th e  p r o v i s i o n a l  p e r i o d  o f  t h e  

r i g h t  o f  r e s e r v a t i o n  h a s  e l a p s e d ,  t h e n  an y  o t h e r  member o f  t h e  

com m unity h a s  t h e  r i g h t  t o  c o n v e r t  t h e  l a n d  t o  h i s  own u s e ,  a n d  h e n c e  

a c q u i r e  by t h a t  a c t i o n  a  v a l i d  p r im a ry  i n t e r e s t  o v e r  t h a t  p a r t i c u l a r  

l a n d .  I t  t h u s  seem s t h a t  t h e  m ere m ark in g  o r  f e l l i n g  a n d  h e a p in g  

u p  o f  t h e  t r e e s  i n  t h e  w i ld e r n e s s  d o e s  n o t ,  i p s o  f a c t o , c o n f e r  a n  

a b s o lu t e  an d  e x c lu s iv e  i n t e r e s t  i n  t h e  p e r s o n .  P e rm an en t a n d  

s a c r e d  r i g h t  by te m e l  ( a x e )  i s  e s t a b l i s h e d  o n ly  when t h e  l a n d  i s
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f u r t h e r  p u t  i n t o  p o s i t i v e  an d  a c t u a l  u s e .  T h e re  m ust b e  s o m e th in g

m ore , l i k e  th e  m in g lin g  o f  th e  la b o u r  o f  th e  p e r s o n  w i th  t h e  s o i l  

i t s e l f ,  i . e .  by  c u l t i v a t i n g  th e  s o i l ,  t o  i n v e s t  t h e  a c q u i r e r  w i th  a n  

e x c lu s iv e  an d  p e r p e t u a l  r i g h t  i n  t h a t  l a n d .  T h e re  i s ,  h o w e v e r, a  

d i f f e r e n t  o p in io n  w h ich  a s s e r t s  t h a t  th e  m ere m ark in g  o r  f e l l i n g  o f  

t h e  t r e e s  i n  th e  !,no m an*s l a n d ” i s  i n  i t s e l f  e n o u g h , w i th o u t  m ore , 

t o  c o n f e r  a n  a b s o lu t e  i n t e r e s t  on  th e  i n d i v i d u a l  p e r s o n .

A p e r s o n  may a c q u i r e  some l i m i t e d  r i g h t s  o v e r  l a n d  b e lo n g in g  t o  

a n o th e r  i n d i v i d u a l  member o f  th e  s o c i e t y .  F o r  t h a t  r e a s o n  n o t  e v e ry  

p e r s o n  who f e l l s  t r e e s  on  a  p ie c e  o f  la n d  a c q u i r e s  f u l l  t i t l e  u n d e r  

Nyimang c u s to m a ry  la w . N ad e l i s  o f  th e  o p in io n  t h a t  when t h e  Nuba 

c l e a r  a g r i c u l t u r a l  f a r m s ,  th e  f e l l i n g  o f  t h e  t r e e s  m ust b e  s t a r t e d  

s h o r t l y  a f t e r  t h e  r a i n y  s e a s o n ,  so  t h a t  th e  r e a l  h o ld e r  w o u ld  h av e  

enough  o p p o r tu n i ty  t o  p r o t e s t  h i s  r i g h t s .  T h is  o p in io n  i s  m is le a d in g

a n d  m ust b e  c l a r i f i e d .  I t  i s  t r u e  t h a t  m ost o f  t h e  p e o p le  s t a r t  

t o  c l e a r  t h e i r  new fa rm s  some tim e  im m e d ia te ly  a f t e r  t h e  h a r v e s t .

B ut among th e  Nyim ang, t h e  c l e a r a n c e  o f  new l a n d ,  e s p e c i a l l y  when t r e e s  

a r e  b e in g  f e l l e d  (w h ich  i s  c a l l e d  g u m eir  k i r e  o r  k o ro n g  k i r e  -  c u t t i n g  

th e  fa rm ) i s  a  w e l l  known c o - o p e r a t iv e  a c t  w h ich  i n v o lv e s  t h e  l a b o u r  

o f  th e  w hole  v i l l a g e  com m un ity . W ith  t h i s  s o r t  o f  p u b l i c  a c t i v i t y ,  

t h e  r e a l  h o l d e r  o f  t h e  l a n d  so  c l e a r e d  n e e d  n o t  t a k e  t h a t  lo n g  t o  

d i s c o v e r  t h a t  h i s  l a n d  h a s  b e e n  c l e a r e d  by som ebody . I n  a d d i t i o n ,  

i t  i s  u n l i k e l y  t h a t  t r u e  v i r g i n  l a n d  on w hich  t r e e s  h av e  r e c e n t l y  b e e n  

f e l l e d  w ould  be  re a d y  f o r  c u l t i v a t i o n  w i th in  o n ly  one  o r  tw o s e a s o n s .

I f ,  h o w e v e r, N ad e l m eant th e  f a l lo w  l a n d ,  j a r i e , i n  w h ich  m ark s o f

1. Nadel, The Nuba, op. cit., 29.
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c u l t i v a t i o n ,  a c c o r d in g  t o  h im :

" . . .  a r e  f r e q u e n t l y  so  much o b l i t e r a t e d  t h a t  one m ig h t 
e a s i l y  t a k e  f o r  v i r g i n ,  v a c a n t  la n d  t h a t  i s  i n  r e a l i t y  
f a l lo w  l a n d ,  o n ly  t e m p o r a r i l y  a b a n d o n e d " ,^

th e n  th e  o r i g i n a l  h o l d e r  o f  s u c h  l a n d  need  n o t  w o rry , b e c a u s e  th e

c u s to m a ry  law  p r o v id e s  t h a t  t h e  new o c c u p ie r  s h o u ld  c o n t in u e  t o

u t i l i z e  t h e  la n d  on t h e  b o rro w in g  p r i n c i p l e .  As i s  n o t i c e d  by

N ad e l h i m s e l f ,  l a n d  may be  l e n t  t o  th e  new o c c u p a n t  f o r  a s  lo n g  a s  i t

2
c a n  b e  w o rk ed , a f t e r  w h ich  tim e  i t  r e v e r t s  t o  t h e  o w n e r.

C u s to m a r i ly ,  th e  o r i g i n a l  h o ld e r  o f  th e  la n d  h a s  no r i g h t  t o  e x p e l

a  new o c c u p ie r  who h a s  s e t t l e d  on h i s  l a n d  -  ev en  w ith o u t  h i s

p e rm is s io n  -  a s  i t  i s  ta b o o  to  do s o .

N ad e l h a s  a l s o  n o t  s t a t e d  th e  Nyimang law  c o r r e c t l y  when he

c o n t in u e s  an d  s u g g e s t s  t h a t ,  i f  t h e  la n d  h a s  b e e n  c u l t i v a t e d  by  th e

nev; o c c u p ie r ,  th e n  t h e  o r i g i n a l  h o ld e r  h a s  a  r i g h t  t o  e v i c t  t h e

o c c u p ie r  a f t e r  two y e a r s  have  p a s s e d .  He s t a t e s  t h a t :

f,I f  t h e  m is ta k e  i s  d i s c o v e r e d  b e f o r e  t h e  p l a n t i n g ,  
t h e  ow ner may o f f e r  a  q u a n t i t y  o f  g r a i n  o r  o c c a s i o n a l l y  
money a s  c o m p e n s a tio n  f o r  t h e  w ork o f  c l e a r i n g  t h e  fa rm , 
o r  h e  may o f f e r  t o  do a s  many d ay s  l a b o u r  f o r  th e  
o c c u p a n t  a s  t h e  l a t t e r  h a s  p u t  i n  h i s  fa rm ; i f  t h e  
m is ta k e  i s  d i s c o v e r e d  im m e d ia te ly  a f t e r  t h e  p l a n t i n g ,  
t h e  a d d i t i o n a l  r e f u n d  o f  t h e  s e e d - g r a i n  w ould  e n t i t l e  
t h e  ow ner t o  r e c o v e r  h i s  l a n d . 1’

W ith  due r e s p e c t ,  t h e  p r e s e n t  w r i t e r  h a s  n e v e r  come a c r o s s  an y  p l a c e

i n  t h e  w ho le  Nyimang a r e a  w here t h e  above  r u l e s  e x i s t  o r  a r e  c o m p lie d

w i t h .  I t  h a s  a l r e a d y  b e e n  p o in te d  o u t t h a t  N a d e l m is u n d e rs to o d  t h e

g i s t  o f  t h e  two y e a rs *  r u l e .  C o n tra ry  to  w hat h a s  b e e n  s t a t e d  b y

N a d e l, no t im e  l i m i t  i s  p r o v id e d  by th e  c u s to m a ry  law  a f t e r  w h ich

p e r i o d  t h e  o r i g i n a l  h o l d e r  o f  t h e  l a n d  i s  e n t i t l e d  t o  e v i c t  t h e

1 . I b i d . , 2 9 .
2 .  L o c . c i t .
3 .  I b i d . ,  3 0 .
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o c c u p ie r  from  h i s  l a n d .  I n s t e a d ,  c u s to m a ry  r u l e s  em p h asize  t h a t  th e  

o r i g i n a l  l a n d  h o ld e r  c o u ld  n o t re o c c u p y  h i s  l a n d ,  ab an d o n ed  by am 

o c c u p ie r  f o r  any  r e a s o n ;  t h a t  i s  b e c a u s e  th e  o c c u p ie r  s t i l l  r e t a i n s  

e x p l o i t a t i o n  r i g h t s  o v e r  t h a t  l a n d .  I t  s h o u ld  a l s o  be  p o in te d  o u t  

t h a t  i n  c a s e s  o f  a  w ro n g fu l c le a r a n c e  o f  a  fa rm  b e lo n g in g  t o  a n o th e r  

c i t i z e n ,  no c o m p e n sa tio n  o f  w h a te v e r  n a tu r e  i s  p a id  t o  t h e  new 

o c c u p ie r  who h a s  b e e n  d e n ie d  th e  u s e  o f  th e  l a n d .  F u r th e rm o re ,  

t h e  o r i g i n a l  l a n d  h o l d e r  w ould  n o t  be  r e q u i r e d  to  c l e a r  a  fa rm  o f  

s i m i l a r  s i z e ,  o r  p e rh a p s  work f o r  t h e  i n t r u d e r  i n  h i s  fa rm ; n e i t h e r  

w ould  s e e d - g r a i n  be  r e f u n d e d .

H ow ever, i t  i s  n o t  c la im e d  t h a t  th e  Nyimang n e v e r  e j e c t  o t h e r s  

who a r e  u s in g  t h e i r  f i e l d s .  What i s  c la im e d  i s  t h a t  i f  e v e r  s u c h  

i n s t a n c e s  e x i s t e d ,  th e y  a r e  e x c e p t io n s  t o  th e  g e n e r a l  a n d  c u s to m a ry  

r u l e ,  r a t h e r  th a n  th e  r u l e  i t s e l f .  Among th e  N yim ang, i t  i s  a  b a d  

t h i n g ,  a n d  in d e e d ,  a  t a b o o ,  t o  e x p e l  a  p e r s o n  who h a s  t a k e n  p o s s e s s io n  

o f  o n e 's  l a n d .  T h u s , i n  th e  s e t t l e m e n t  a r e a s ,  a  p e r s o n  c o u ld  n o t  

b e  e j e c t e d  from  a n o t h e r ’ s  l a n d  i f  th e  fo rm e r h ad  b u i l t  h i s  g r a n a r i e s  

( t i l f u ) .  Some in f o r m a n ts  go ev en  f u r t h e r  an d  s a y  t h a t  a  p e r s o n  

a c q u i r e s  a n  im m ed ia te  r i g h t  o f  u t i l i z a t i o n  o v e r  a n o th e r  p e r s o n 's  l a n d  

t h e  moment he a p p l i e s  h i s  d ig g in g  hoe  ( s h i g i r ) t o  th e  s o i l ,  i . e .  i f  

he  i n i t i a t e s  any  a c t s  o f  p o s s e s s i o n .  I f  th e  l a n d  l i e s  f a l l o w ,  a s  

i s  s u g g e s te d  b y  N a d e l, t h e n  no o f f e n c e  i s  c o m m itted  i n  t h e  Nyim ang 

c o n t e x t .  T h a t i s  b e c a u s e ,  a s  m e n tio n e d , no p e r m is s io n  i s  n e c e s s a r y

1 . T h is  r u l e  i s  s t r i c t l y  f o l lo w e d ,  f o r  a p a r t  from  i t s  r e l i g i o u s
s a n c t i o n s ,  i t  h a s  a l s o  p ra g m a tic  s i g n i f i c a n c e .  P e o p le  s a y  t h a t  
t h e  l a n d  h o ld e r  w ou ld  n o t  e x p e l  o t h e r s  from  h i s  l a n d ,  a s  he  ( t h e  
o r i g i n a l  h o ld e r )  know s f a i r l y  w e l l ,  t h a t  he  w ould  one  day  n e e d  t o  
b o rro w  a n o th e r  p e r s o n 's  l a n d .  I t  i s  n o t  p r u d e n t ,  t h e r e f o r e ,  
t o  r e f u s e  t o  l e n d  a  com m odity so  p e rm an en t an d  p l e n t i f u l  a s  l a n d .
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t o  occupy  su c h  l a n d .  As th e  Nyimang c u s to m a ry  law  d o e s  n o t  

r e c o g n iz e  t r e s p a s s  r u l e s ,  a  p e r s o n  who o c c u p ie s  a n o t h e r 's  l a n d  knows 

f u l l  w e l l  t h a t  h i s  a c q u i s i t i o n  w i l l  be  a c q u ie s c e d  t o ,  an d  h e n c e  w i l l  

b e  r a t i f i e d  by th e  o r i g i n a l  h o l d e r .  I n  a d d i t i o n ,  N ad e l h im s e l f  h a s  

r i g h t l y  p o in te d  o u t  t h a t ,  " i n  th e  Nyima i t  fo rm s p a r t  o f  th e  a c c e p te d

m ethod  o f  b o rro w in g  l a n d  t o  occupy  any  f a l lo w  lan d . . . . ,  know ing  . . .

1
t h a t  i t  h a s  a n  o w n e r" .

T h u s , once  a  p e r s o n  h a s  o c c u p ie d  a n o t h e r 's  l a n d  th e n  i t  becom es 

m ost d i f f i c u l t  t o  e v i c t  su c h  a  p e r s o n .  Even i f  one a c c e p te d  th e  

v iew  t h a t  a  new o c c u p ie r  c o u ld  b e  e x p e l l e d  a f t e r  two y e a r s ,  a s  c la im e d  

by  N a d e l ,  t h e n  one i s  m et by a n o th e r  c u s to m a ry  r u l e  w h ich  l a y s  down 

t h a t  a  p e r s o n  who h a s  r e c e n t l y  a b an d o n ed  a  p ie c e  o f  l a n d  c o n t in u e s  t o  

r e t a i n  t h e  r i g h t  t o  u t i l i z e  th e  l a n d  f o r  p e r io d s  r a n g in g  b e tw e e n  tw o 

t o  f o u r  y e a r s .  T h is  r i g h t  i s  c u s to m a r i ly  known a s  t h e  r i g h t  o f  o n e 's  

m ile  ( s p i t )  o r  th e  r i g h t  t o  c u l t i v a t e  o n e 's  wode (dung  o r  m anured  l a n d ) .  

I t  i s  a  g ra v e  t a b o o ,  among th e  N yim ang, t o  r e - e n t e r  an d  c u l t i v a t e  a  

l a n d  t h a t  h a s  b e e n  r e c e n t l y  a b a n d o n ed , l e s t  t h e  t r a n s g r e s s o r  w ou ld  

s u f f e r  b a d  l u c k .  A p e r s o n  may c h o o se  o u t  o f  h i s  own a c c o r d  to  

f o r f e i t  t h i s  r i g h t  o f  c u l t i v a t i o n .  Even th e n  a  r i t u a l  cerem ony  m ust 

b e  p e r fo rm e d . The p e r s o n  who i n t e n d s  t o  u t i l i z e  th e  l a n d  m ust o f f e r  

p r e s t a t i o n s  a n d  a  to k e n  g i f t  o f  fo w l an d  b e e r  ( a s h i )  t o  t h e  p e r s o n  who 

h a s  new ly  ab an d o n ed  th e  l a n d .  The l a t t e r  w ould  th e n  b e  r e q u i r e d  t o  

r i t u a l l y  " s p i t "  on th e  hoe  ( k a d a n g ) o f  th e  w o u ld -b e  o c c u p ie r ,  t h u s  

rem o v in g  th e  ta b o o .  C o m pliance  w i th  t h i s  r u l e  i s  s t r i c t ,  e s p e c i a l l y  

i n  r e s i d e n t i a l  a r e a s  w here  p e o p le  u s e d  t o  s e t t l e  f o r  lo n g  p e r i o d s  i n

1. Ibid., 30
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one p l a c e  t o  e s t a b l i s h  a  s p e c i a l  r e l a t i o n  b e tw e en  o n e s e l f  a n d  th e  

l a n d  u t i l i z e d .  The r u l e  i s  a l s o  b e in g  fo llo w e d  i n  d i s t a n t  fa rm s  

i n  s u c h  a r e a s  w here c a t t l e  camps (w i r ) a r e  made f o r  m an u rin g  p u r p o s e s .

N a d e l a l s o  p u t fo rw a rd  a  som ew hat d u b io u s  r e a s o n  why th e  Nuba

p e o p le  g e n e r a l l y  t e n d  t o  g ra b  l a n d  i n i t i a l l y  c l e a r e d  by l e f t

u n c u l t i v a t e d  th e  same y e a r  by o t h e r  fe l lo w -m e m b e rs . A c c o rd in g  t o

h im , th e  r e a s o n  f o r  " t h i s  open  t h e f t "  i s  th e  f a i l u r e  on th e  p a r t  o f

t h e  g r a b b e r  t o  a p p r e c i a t e  th e  good q u a l i t y  o f  o t h e r  fa rm la n d  i n  th e

f a r  p l a i n s .  F o r  t h a t  r e a s o n ,  a c c o r d in g  t o  N a d e l ,  t h e  g r a b b e r

becom es e n v io u s ,  a n d  b e in g  u n a b le  t o  ch o o se  a s  good l a n d  a s  t h a t

" e a r  m arked" by h i s  f e l l o w - c i t i z e n ,  s t a r t s  t o  c u l t i v a t e  l a n d  w h ich  h a s

a l r e a d y  b e e n  r e s e r v e d .  A g a in , t h e  p r e s e n t  w r i t e r  m ust c h a l l e n g e

th e  e x p la n a t io n  a d d u c ed  by  N a d e l a s  s u p e r f i c i a l  a n d  n o n - a p p l i c a b l e

t o  t h e  Nyimang p e o p le .  S te v e n s o n  h a s  a l r e a d y  r e f e r r e d  t o  t h e

2
Nyimang p e o p le  a s  good a g r i c u l t u r a l i s t s .  Nyim ang f a r m e r s  c a n  t e l l  

w hat s o r t  o f  s o i l  i s  b e s t  f o r  a  good h a r v e s t .

H ow ever, among th e  N yim ang, a  p e r s o n  who " e a rm a rk s "  a  p i e c e  o f  

v i r g i n  l a n d  s e c u r e s  a  r e s e r v a t i o n  r i g h t  u n t i l  s u c h  tim e  a s  i t  i s  

r e a s o n a b le  t o  i n f e r  t h a t  he  no l o n g e r  in te n d s  t o  resum e h i s  r i g h t s .

No p e r s o n  i s  p e r m i t t e d  t o  c u l t i v a t e  l a n d  l e f t  f a l lo w  f o r  o n ly  o n e  

s e a s o n  w i th o u t  t h e  e x p r e s s  p e r m is s io n  o f  i t s  p r e v io u s  h o l d e r .  I f ,  

h o w e v e r, a  p e r s o n  g r a b s  l a n d  s o  c l e a r e d ,  b u t  l e f t  u n c u l t i v a t e d  f o r  

a  s e a s o n ,  th e n  su c h  a c t s  w ould  be  c o n s id e r e d  a s  a  s e r i o u s  i n t e r f e r e n c e  

w i th  o n e 's  r i g h t s  w h ich  s h o u ld  be r e c t i f i e d  im m e d ia te ly .  I n  th e  

o ld  d a y s ,  su c h  a  p ro b le m  w ould  have  b e e n  r e g a r d e d  a s  a n  o u t r a g e o u s  a c t

1 . I b i d . , 3 0 .
2 .  S te v e n s o n , The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . , 151 .



231

w h ich  w ou ld  be re m e d ie d  by th e  f o r c e  o f  a rm s . B ut n ow adays, th o u g h  

p e o p le  s t i l l  h av e  i n c l i n a t i o n s  to w a rd s  s e l f - h e l p  t o  s e t t l e  t h i s  k in d  

o f  d i s p u t e ,  th e y  g e n e r a l l y  r e s o r t  e i t h e r  t o  t h e  e l d e r s  o f  t h e  v i l l a g e

o r  t o  t h e  c u s to m a ry  c o u r t s  f o r  s e t t l e m e n t .

P r im a ry  a c q u i s i t i o n  o f  l a n d  th ro u g h  o c c u p a t io n  no lo n g e r  e x i s t s

i n  th e  s e t t l e m e n t  a r e a s .  N ad e l w as r i g h t  i n  p o i n t i n g  o u t  t h a t  e a c h

p a r c e l  o f  l a n d  i n  t h e  r e s i d e n t i a l  a r e a s  h a s  i t s  r e p u te d  i r a n  ( m a s te r

o r  o w n e r ) .  He s a y s  t h a t :

"V a c an t l a n d  i s  no l o n g e r  fo u n d  i n  o l d - e s t a b l i s h e d  
s e t t l e m e n t s ;  n o r  i s  i n a d v e r t e n t  o c c u p a t io n  l i k e l y  t o  
o c c u r  i n  th e  c a s e  o f  th o s e  fa rm  p l o t s  w h ich  a r e  n e v e r  
l e f t  f a l lo w  a n d  whose o w n e rs h ip  i s  n e v e r  i n  d o u b t"

C o n tr a r y  t o  N a d e l* s  c la im ,  t h e  j a r i e  ( f a l lo w  fa rm s )  and  in d e e d  v a c a n t

t r a c t s  o f  l a n d  e x i s t  i n  th e  Nyimang r e s i d e n t i a l  a r e a s .  I t  i s  t r u e ,

a s  N a d e l s a y s ,  t h a t  e v e ry  t r a c t  o f  l a n d  i n  t h e  s e t t l e m e n t  a r e a s  h a s  a

r e p u te d  h o l d e r ,  b u t  i t  i s  a l s o  t r u e  t h a t  te m p o ra ry  r i g h t s  o f

u t i l i z a t i o n  may be  a c q u i r e d  th ro u g h  o c c u p a t io n .  P e rh a p s  t h e  ty p e

o f  a r e a s  r e p o r t e d  on by  N ad e l a r e  th o s e  o ld  s e t t l e m e n t s  fo u n d  on  to p

o f  th e  h i l l s .  As w i l l  b e  made c l e a r ,  t h e s e  o ld  s e t t l e m e n t s  h av e

b e e n  c o m p le te ly  a b an d o n ed  s in c e  th e  y e a r s  o f  p a c i f i c a t i o n  t h a t  fo llo w e d

th e  Nyiraa P a t r o l  o f  1917*

F l u c tu a t i o n s  i n  t h e  v i l l a g e  p o p u la t io n  a r e  a  re m a rk a b le  f e a t u r e

i n  many A f r ic a n  r u r a l  a r e a s .  The Nyimang v i l l a g e s  a r e  no e x c e p t io n .

Among th e  Nyimang t h e r e  i s  a lw a y s  a  p o s s ib l e  d e c re a s e  an d  i n c r e a s e  i n

t h e  v i l l a g e  p o p u l a t i o n .  P e o p le  who u s e d  t o  l i v e  i n  th e  r e c e s s e s

an d  h id d e n  v a l l e y s  b e tw e e n  t h e  h i l l s  may d e c id e  t o  move t o  o p e n  a r e a s

o r  a  l i t t l e  f a r t h e r  from  t h e  f o o t h i l l s  t o  be n e a r e r  th e  m ain  c a r  r o a d

1. Nadel, The Nuba, op. cit., 30.
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o r  a  w a te r in g  p l a c e .  O th e r s  may move from  o l d e r  v i l l a g e s  on  a c c o u n t  

o f  th e  f a c t  t h a t  m ost o f  t h e i r  v i l l a g e  la n d s  h av e  grown o ld  an d  

e x h a u s te d  due t o  o v e r - c u l t i v a t i o n .  They m ust move i n t o  new l a n d ,  

e i t h e r  i n t o  r e l a t i v e l y  n e w ly -fo u n d e d  v i l l a g e s ,  i n  t h e  p e r ip h e r y  o f  

t h e  Nyim ang t e r r i t o r y ,  w here t h e r e  i s  s t i l l  room f o r  h a b i t a t i o n ,  o r  

t o  d i s t a n t  f i e l d s  t o  u n a p p r o p r ia t e d  l a n d ,  c r e a t i n g  by t h a t  new 

• c o l o n i e s '  o r  r e s i d e n t i a l  a r e a s .  I t  i s  w o r th  m e n tio n in g  t h a t  sin

i n d i v i d u a l  member who m oves from  v i l l a g e  »A' sind s e t t l e s  i n  v i l l a g e  'B ' 

w ould  n o t  s e v e r  h i s  t i e s  w i th  h i s  fo rm e r  v i l l a g e  im m e d ia te ly .  B ut 

h i s  l a n d  i n  th e  fo rm e r  v i l l a g e  w ou ld  re m a in  o p en  t o  u t i l i z a t i o n  by 

o t h e r  m em bers o f  th e  com m unity , e s p e c i a l l y  t h e  new com ers t o  t h e  

v i l l a g e .  I n  a d d i t i o n ,  p e o p le  d i e ,  m ig r a te  t o  o t h e r  p a r t s  o f  t h e  

S udan  a s  m ig ra n t  l a b o u r e r s ,  o r  go i n t o  a c t i v e  G overnm ent s e r v i c e .

I n  many c a s e s  a  p e r s o n  may s h r i n k  t h e  a r e a  o f  h i s  r e s i d e n t i a l  fa rm lsu id  

f o r  o ld  a g e ,  a l lo w in g  by t h a t  m ore room f o r  t h e  nev/com er. A l l  t h e s e  

f a c t o r s  make p o s s ib l e  t h e  o c c a s io n a l  e x i s t e n c e  o f  v a c a n t  l a n d s  i n  t h e  

s e t t l e m e n t  a r e a s  w h ich  may be  a c q u i r e d  t e m p o r a r i l y  by o t h e r  c i t i z e n s .

i i i )  By s a l e

T r a d i t i o n a l l y ,  s a l e  t r a n s a c t i o n s  among th e  N yim ang, w ere  a

r e c o g n iz e d  mode by w h ich  a  p e r s o n  c o u ld  a c q u i r e  r i g h t s  a n d  i n t e r e s t s

i n  l a n d .  H ow ever, i t  s h o u ld  b e  p o in te d  o u t  a t  t h e  o u t s e t  t h a t  t h a t

mode h a s  grow n o u t o f  f a s h io n  i n  r e c e n t  y e a r s ,  a n d  i s  r a r e l y  u s e d  a s
1

a  m eans o f  a c q u i s i t i o n  o f  r i g h t s  a n d  i n t e r e s t s  i n  l a n d .  The m a jo r  

t u r n i n g  p o i n t ,  a s  h a s  b e e n  s a i d ,  o c c u r r e d  a f t e r  t h e  Nyimang 

d i s l o c a t i o n  from  t h e i r  o ld  s e t t l e m e n t s  on th e  h i l l  su m m its . P e o p le

1 . I n d i v i d u a l  c a s e s  o f  s a l e  o f  l a n d  s t i l l  e x i s t  among t h e  N yim ang, 
b u t  i t  i s  n o t  a s  common a s  i t  u s e d  t o  b e  i n  t h e  o l d  d a y s .
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s u d d e n ly  d i s c o v e r e d  t h a t  th e y  h ad  enough l a n d  t o  u t i l i z e  w i th  am ple  

s e c u r i t y  t o  t r a v e l  away from  f o r t i f i e d  s e t t l e m e n t  a r e a s  an d  g ra b  m ore 

l a n d  i n  t h e  w i l d e r n e s s .  Even a t  t h e  tim e  when l a n d  was f r e e l y  s o ld  

a n d  b o u g h t ,  i t  was n e v e r  r e g a r d e d  a s  a n  im p o r ta n t  co m m erc ia l com m od ity . 

Thus on ce  l a n d  becam e a v a i l a b l e ,  b e c a u s e  o f  t h e  r e l a t i v e  s e c u r i t y  on  

th e  p l a i n s ,  th e  demand an d  th e  p r e s s u r e  on th e  s e t t l e m e n t  l a n d s  

was r e l i e v e d .  The p e o p le  t h e n  t u r n e d  t h e i r  e y e s  to  th e  f e r t i l e  

f i e l d s  i n  th e  p l a i n s ,  a n d  t h e r e  was no lo n g e r  any  n e e d  to  buy  l a n d  t h a t  

h a d  grow n o ld  th ro u g h  c o n tin u o u s  u t i l i z a t i o n .  As w i l l  b e  made 

c l e a r ,  Nyim ang c u s to m a ry  lav; r e c o g n iz e s  two m odes o f  s a l e  t r a n s a c t i o n s  

i n  c o n n e x io n  v /ith  la n d e d  p r o p e r t y .  One o f  t h e s e  modes i s  c o n s id e r e d  

a s  a  f i n a l  an d  an  o u t r i g h t  a l i e n a t i o n  o f  th e  p r o p r i e t a r y  i n t e r e s t  i n  

l a n d ,  a n d  h en ce  w ould  p a s s  a  good a n d  i r r e d e e m a b le  t i t l e  i n  th e  

p u rc h a s e d  l a n d .  The o t h e r  mode i s  r e g a r d e d  o n ly  a s  a  c o n d i t i o n a l  

s a l e .  I t  l e a v e s  t h e  v e n d o r  o r  h i s  h e i r s  a n  o p t io n  t o  redeem  t h e  

l a n d  no m a t t e r  a f t e r  how many y e a r s .  The d i f f e r e n c e  b e tw e e n  t h e  

tw o m odes i s  a  q u e s t i o n  o f  d e g re e  d e p e n d in g  m a in ly  upon  t h e  n a tu r e  o f  

t h e  i te m  p a id  a s  a  p r i c e  f o r  t h e  l a n d .

i v )  By i n h e r i t a n c e

I n d i v i d u a l  m em bers among t h e  Nyim ang c a n  a l s o  o b t a i n  r i g h t s  i n  

l a n d  th ro u g h  i n h e r i t a n c e .  As w i l l  a p p e a r  l a t e r ,  l a n d  f o r  t h e  

Nyim ang i s  c o n s id e r e d  a s  a  s p e c i a l  ty p e  o f  p r o p e r t y ,  an d  h e n c e  c a n n o t  

b e  i n h e r i t e d  e x c e p t  by  a  m ale i s s u e  o r  by a  m ale  n e x t - o f - k i n .  The 

l a t t e r  i s  e n t i t l e d  t o  s u c c e e d  o n ly  i f  he a c c e p t s  t o  s h o u ld e r  a n  

o n e ro u s  r e s p o n s i b i l i t y  o f  k e e p in g  m ir  ( f i r e ) ,  by  m a rry in g  a  w if e  a n d  

p r o d u c in g  c h i l d r e n  i n  t h e  name o f  t h e  d e c e a s e d  h o l d e r .  A p e r s o n  

may s u c c e e d  t o  a l l  h i s  f a t h e r ' s  l a n d  i f  he i s  a  s o l e  h e i r ,  o r  h e  may
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b e  e n t i t l e d  t o  some r i g h t s  i f  he  i s  one among s e v e r a l  b r o t h e r s .

I n  a l l  c a s e s ,  th e  s u c c e s s o r  a c q u i r e s  a l l  th e  r i g h t s  an d  i n t e r e s t s  

e n jo y e d  by  th e  d e c e a s e d  h o l d e r .  B ut th e  quantum  o f  r i g h t s  an d  

i n t e r e s t s  a c q u i r e d  by th e  s u c c e s s o r  may d i f f e r  d e p e n d in g  upon  w h e th e r  

h i s  p r e d e c e s s o r  i n  t i t l e  had  an  a b s o lu t e  r i g h t  o f  en jo y m en t o r  o n ly  

a  te m p o ra ry  o n e . I f ,  h o w ev er, h i s  p r e d e c e s s o r  was a n  a b s o lu t e  

h o l d e r  who e n jo y e d  a  pa ram o u n t and  p r o p r i e t a r y  i n t e r e s t  i n  a  p i e c e  o f  

l a n d ,  t h e n  t h e  h e i r  w ould  s t e p  i n t o  h i s  s h o e s  a n d  a c q u i r e  t h e  sam e 

am ount o f  r i g h t s .  I f ,  on th e  o t h e r  h a n d , t h e  p r e v io u s  h o l d e r  o f  

a n  i n t e r e s t  i n  l a n d  was h im s e l f  a  l i c e n s e e  ( p e r m is s iv e  h o l d e r ) ,  o r  i f  

he  was a  p u r c h a s e r  o r  a  donee whose t i t l e  w ould  b e ,  a c c o r d in g  t o  

c u s to m a ry  r u l e s ,  s u b j e c t  t o  r e v o c a t i o n ,  th e n  th e  new h e i r  w ou ld  n o t  

be  e n t i t l e d  t o  a c q u i r e  m ore t h a n  t h a t  w h ich  h ad  b e e n  e n jo y e d  b y  h i s  

p r e d e c e s s o r  i n  t i t l e .

v ) B o rrow ing

E v ery w h ere  i n  N y im an g lan d , b o rro w in g  an d  le n d in g  o f  l a n d  i s

r e g a r d e d  a s  one o f  t h e  m ost im p o r ta n t  an d  com m onest w ays by  w h ich

i n d i v i d u a l  p e r s o n s  may a c q u i r e  r i g h t s  and  i n t e r e s t s  i n  l a n d .

A c c o rd in g  t o  N a d e l t h e  b o r ro w in g  s y s te m  among t h e  Nyimang i s
1

" w id e s p re a d  an d  f i r m ly  i n s t i t u t i o n a l i z e d ” .  T hus a  p e r s o n  may 

a c q u i r e  r i g h t s  and  i n t e r e s t s  i n  l a n d  by t h e  p r o c e s s  o f  'b o r r o w in g * , 

e i t h e r  th ro u g h  a n  e x p r e s s  p e rm is s io n  from  th e  o r i g i n a l  h o l d e r ,  o r  a  

p e r s o n  may occupy  any  p ie c e  o f  l a n d  know ing f a i r l y  w e l l  t h a t  s u c h  l a n d  

b e lo n g s  t o  a n o th e r .  T r a d i t i o n a l l y ,  th e  o r i g i n a l  h o ld e r  h a s  no 

r i g h t  t o  o b j e c t ,  e s p e c i a l l y  i f  t h e  l a n d  i s  n o t  u n d e r  c u l t i v a t i o n ,

1. Nadel, The Nuba, op. cit., 36•
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a n d  i s  e x p e c te d  to  r a t i f y  t h i s  u n i l a t e r a l  b o r ro w in g  o f  h i s  l a n d .

R ig h ts  a n d  i n t e r e s t s  e s t a b l i s h e d  p u r s u a n t  t o  t h e  'b o rro w in g *  p r o c e s s  

a r e  n o t  m ere p e r s o n a l  r i g h t s  t h a t  t e r m in a te  upon  th e  d e a th  o f  e i t h e r  

p a r t y .  They a r e  d u r a b le  r i g h t s  w h ich  te n d  t o  s u r v iv e  th e  im m ed ia te  

p a r t i e s  t o  th e  t r a n s a c t i o n ,  and  h e n c e  p a s s  a s  a  m a t t e r  o f  c o u rs e  

down t o  b in d  th e  h e i r s  o f  th e  p a r t i e s .

The r i t e  o f  th e  L i  K o s h il  VJorda ( c o o l in g  t h e  p l a c e )  i s  t h a t  i n  

w h ich  th e  b o r ro w e r  i s  e x p e c te d  t o  o f f e r  p r e s t a t i o n s  o f  a s h i  ( b e e r )  an d  

a  fo w l f o r  a  s a c r i f i c e  by th e  i r a n  ( m a s te r )  o f  t h e  l a n d .  A p a r t  from  

t h e s e  t h i n g s ,  w h ich  a r e  c o n s id e r e d  a s  a  p r e r e q u i s i t e  f o r  t h e  c e re m o n y 's  

p e r fo rm a n c e , t h e r e  a r e  no o t h e r  g i f t s  o r  t h a n k s g iv in g  t o  t h e  l a n d  i r a n  

t o  s i g n i f y  a  r e n t  i n t e n t i o n .

B o rro w in g  t r a n s a c t i o n s  a r e  e n te r e d  i n t o  n o t  o n ly  b e tw e e n  t h e  

r e l a t i v e s  b u t  a l s o  b e tw e e n  th e  m em bers o f  d i f f e r e n t  c la n s  w i t h i n  t h e  

same t r i b e .  A lso  s t r a n g e r s  b e s h i  b i l e  ( p e r s o n s  from  d i f f e r e n t  hom es) 

from  o t h e r  Nyimang c o m m u n itie s  may h av e  l a n d  l e n t  t o  them  by  t h e i r  

f r i e n d s  r e s i d i n g  i n  a n o th e r  com m unity . C u s to m a r i ly ,  t h e  b o r ro w e r

o f  t h e  l a n d  i s  e n t i t l e d  t o  e x e r c i s e  u n f e t t e r e d  r i g h t s  o f  u t i l i z a t i o n  

o v e r  t h e  b o rro w ed  l a n d .  Thus t h e  b o rro w e r  i s  e n t i t l e d  t o  b u i l d  

upon  t h a t  l a n d  o r  p l a n t  i t  w ith  w h a te v e r  s e a s o n a l  c ro p s  h e  c h o o s e s .

The d u r a t i o n  o f  p o s s e s s io n  i s  u n l i m i t e d .  H ow ever, d u r in g  t h e  l a s t

d e c a d e , a s  a  s ig n  o f  econom ic  d ev e lo p m en t i n  t h e  a r e a ,  p e o p le  h av e  

s t a r t e d  t o  p l a n t  econom ic  t r e e s  (m angoes, g u a v a s ,  e t c . )  a n d  v e g e t a b l e s  

f o r  m a r k e t in g  p u r p o s e s .  Such p l a n t a t i o n s  a r e  fo u n d  i n  S a l a r a ,  i n

1 . I n  t h e  r e s i d e n t i a l  a r e a s  t h e  b o r ro w e rs  o f  t h e  l a n d  a r e  g e n e r a l l y  
n o t  a l lo w e d  t o  c u t  c e r t a i n  t r e e s .  Thus i n  m ost c a s e s  t h e  
o r i g i n a l  l a n d  h o l d e r s  w ould  t e n d  t o  k e e p  a d ig  ( a c a c ia  a l b i d a )  
a n d  f i r  ( z i z ip h u s  s p in a  c h r i s t i ) i n  p e rm an en t o w n e rs h ip .
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K o b ig i l  a n d  Suda (E l-K o o k ) , and  i n  some m in o r p l a c e s  a l l  o v e r  t h e  

Nyimang l a n d .  B ut t h e  m ost im p o r ta n t  o f  su c h  p l a n t a t i o n s  e x i s t  i n  

t h e  f e r t i l e  l a n d  o f  Abu S e ib e  v i l l a g e  i n  th e  N i t i l  s u b - t r i b e .  T h e re  

t h e  o r i g i n a l  l a n d  h o l d e r s  have  d i s c o v e r e d  th e  d e t r i m e n ta l  

c o n s e q u e n c e s  o f  t h e  o l d  custom  o f  u n c o n d i t io n a l  l e n d in g  o f  l a n d ;  a n d  

th o u g h  no a c t i v e  s t e p s  hav e  b e e n  ta k e n  t o  a b o l i s h  o r  su p p le m e n t th e  

r u l e  by  c r e a t i n g  t e n a n c i e s  a t  r e n t ,  a  c o n d i t io n  may now b e  i n s e r t e d  

w hereby  t h e  b o r ro w e r  o f  l a n d  i s  r e s t r i c t e d  from  p l a n t i n g  an y  econom ic  

t r e e s  w i th o u t  e x p r e s s  p e rm is s io n  from  th e  i r a n  ( m a s te r )  o f  t h e  l a n d ,

v i )  T h rough  g i f t

A common m ethod o f  a c q u i r in g  i n t e r e s t s  i n  l a n d  by  i n d i v i d u a l

mem bers i s  done by  way o f  g i f t .  N ad e l seem s t o  r e g a r d  g i f t s  o f  l a n d

a s  a n  u n im p o r ta n t  mode o f  t r a n s f e r r i n g  an d  a c q u i r in g  r i g h t s  a n d

i n t e r e s t s .  W ith in  a  g e n e r a l  d i s c u s s io n  o f  v o lu n ta r y  g i f t s  o f  l a n d

among th e  N uba, N ad e l r e f e r s  t o  th e  Nyim ang, s a y in g  t h a t :

” . . .  i n  t h e  Nyiraa th e  w ish  t o  r e n d e r  f r i e n d s  o r  
r e l a t i o n s  a  f a v o u r  o f  t h i s  k in d  i s  com bined  w i th  a n  
econom ic  t r a n s a c t i o n  p r o p e r ” .^

T h is  a p p e a r s  t o  b e  a n  u n d e r e s t im a t io n  o f  th e  e x i s t e n c e  o f  l a n d  g i f t s

among t h e  N yim ang. One i s  o b l ig e d  t o  d i s a g r e e  w i th  t h i s .  A lth o u g h

i t  i s  t r u e  t h a t  g i f t s  o f  l a n d  a r e  n o t  w id e ly  made among t h e  N yim ang,

t h i s  i s  n o t  t o  s a y  t h a t  g i f t  i s  n o t  p r a c t i s e d .  I t  i s  u n i v e r s a l l y

known a l l  o v e r  th e  Nyim ang l a n d  f o r  p e o p le  t o  make g i f t s  o f  l a n d  t o

t h e i r  r e l a t i v e s  and  f r i e n d s  by way o f  f a v o u r .  T h u s , a  f a t h e r  may

make a  g i f t  o f  l a n d  t o  one o f  h i s  f a v o u r i t e  s o n s  a s  a  re w a rd  f o r  h i s

s e r v i c e s .  H ow ever, th e  im p o r ta n t  form  o f  g i f t  o f  l a n d  i s  t h a t  w h ich

i s  made by a  f a t h e r  t o  h i s  m a r r ie d  d a u g h te r  a t  t h e  t im e  o f  h e r

1. Nadel, The Nuba, op. cit., 36.
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rem o v a l t o  h e r  h u s b a n d 's  hom e. S uch  l a n d  i s  known a s  t e r e n g u  o r  

te n g u  k e i l  ( l a n d  o r  fa rm  o f  a  g o u r d ) .  I t  i s  s i m i l a r  t o  a  'd o w ry * , 

a n d  i s  r e g a r d e d  a s  an  o u t r i g h t  g i f t  a n d  i s  n o t  s u b j e c t  t o  l a t e r  

r e v o c a t i o n .

I n  e a c h  c a s e  th e  g i f t  o f  l a n d  may be made e i t h e r  i n t e r  v iv o s  

o r  d o n a t io  m o r t i s  c a u s a .  The p e r s o n  to  whom a  g i f t  o f  l a n d  i s  made 

n e e d  n o t  be  p r e s e n t  a t  th e  tim e  o f  th e  t r a n s a c t i o n .  W itn e s s e s  may 

be  r e q u i r e d  to  d e te rm in e  th e  b o u n d a ry  o f  th e  l a n d ,  b u t  t h i s  i s  n o t  a  

c o n d i t io n  r e q u i r e d  t o  v a l i d a t e  a  g i f t  t r a n s a c t i o n .  G i f t s  made by  

f a t h e r s  t o  c h i l d r e n  a r e  c o n s id e r e d  a s  an  o u t r i g h t  t r a n s f e r  o f  t h e  

p r o p r i e t a r y  i n t e r e s t  i n  l a n d ,  a n d  a r e  t h e r e f o r e  n o t  s u b je c t  t o  a  l a t e r  

r e v o c a t i o n .  H ow ever, g i f t s  t o  f r i e n d s  an d  o t h e r  r e l a t i v e s ,  o r  e v e n  

b e tw e e n  b r o t h e r s ,  a r e  s u b j e c t  t o  r e v o c a t io n  a t  an y  t im e .

From th e  above g e n e r a l  d i s c u s s io n  i t  i s  e v id e n t  t h a t  t h e  Nyimang 

c u s to m a ry  law  do es n o t  r e c o g n iz e  t h e  p r i n c i p l e s  o f  p r e s c r i p t i o n  an d  

l i m i t a t i o n  o f  a c t i o n s .  The g r a n t e e  o f  a  p ie c e  o f  l a n d  i s  n o t  

r e q u i r e d  t o  pay any  r e n t  o r  t r i b u t e  t o  ack n o w led g e  th e  s u p e r i o r  t i t l e  

o f  t h e  g r a n t o r .  T h u s , t h e  l a c k  o f  any  c u s to m a ry  paym ent d o e s  n o t ,  

i p s o  f a c t o , a c t  a s  a  b a r  t o  th e  r e c o v e r y  o f  t h e  r e v e r s io n a r y  i n t e r e s t s  

by  th e  o r i g i n a l  l a n d  h o l d e r .

2 .  LOCATION AND CLASSIFICATION OF INTERESTS IN LAND

Land u t i l i z a t i o n  among th e  Nyim ang, and  th e  ty p e  o f  th e  i n t e r e s t s  

e n jo y e d  by  th e  p e o p le  o v e r  i t ,  c a n  b e t t e r  be u n d e r s to o d  i f  l a n d  i s  

d iv id e d  a c c o r d in g  t o  i t s  g e o g r a p h ic a l  l o c a t i o n  i n  r e l a t i o n  t o  th e  

p e o p l e 's  s e t t l e m e n t s .  H ow ever, th e  g e n e r a l  d i v i s i o n  o f  l a n d  by 

r e f e r e n c e  t o  i t s  g e o g r a p h ic a l  s i t e  i s ,  i n  i t s e l f ,  s u g g e s t iv e  o f  th e
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d i f f e r e n t  ty p e s  o f  i n t e r e s t s  and  b e n e f i t s  w hich  may b e  h e ld  an d  

e n jo y e d  by th e  p e o p le  o v e r  e a c h  o f  th e  d i f f e r e n t  d i v i s i o n s .  O f te n  

th e  en jo y m e n t o f  th e  p a r t i c u l a r  p o r t i o n s  o f  l a n d  i s  n o t  o n ly  f o r  t h e  

p r im a ry  p u rp o se  i n d i c a t e d  by th e  b ro a d  d e s ig n a t io n  o f  i t s  c a te g o r y ,  

b u t  i t  may a l s o  b e  f o r  d i f f e r e n t  s u b s i d i a r y  p u r p o s e s .  T h u s , 

a l th o u g h  l a n d  i s  d e s ig n a te d  r e s i d e n t i a l  i t  may a l s o  be u s e d  f o r  

g r a z in g  p u r p o s e s .  T h is  i s  p a r t i c u l a r l y  so  when a n im a ls  may b e  g r a z e d  

an d  w a te re d  i n  s e t t l e m e n t  a r e a s .  T h is  a c t i v i t y  ( g r a z i n g ) ,  i n  t u r n ,  

dep en d s l a r g e l y  upon  th e  g e n e r a l  s e a s o n a l  r o t a t i o n  and  on th e  s e a s o n a l  

d i s t r i b u t i o n  o f  l a b o u r  among th e  p e o p le .

I t  h a s  a l r e a d y  b e e n  s t a t e d  t h a t  th e  w hole Nyimang t e r r i t o r i a l  

a r e a  i s  c a l l e d  mede ( r o c k ,  h i l l )  o r  b e s h i  (h o m e ). I n  t h i s  c o n te x t ,  

t h e  w ords mede and  b e s h i  a r e  u s e d  synonym ously  t o  r e f e r  t o  one  and  

th e  same c o n c e p t ,  v i z . t th e  t e r r i t o r i a l  a r e a  o c c u p ie d  by  th e  w hole 

Nyimang t r i b e .  T h u s , one c o u ld  h e a r  a  Nyimang sa y  amadu mede o r

amadu b e s h i , m ean ing  t h e  h i l l  o r  th e  home o f  t h e  p e o p le ,  r e s p e c t i v e l y .  

T h is  t r i b a l  l a n d  i s  f u r t h e r  d iv id e d  i n t o  s u b - d i v i s i o n s ,  i . e .  i n t o  t h e  

s e v e n - a n d - a - h a l f  Nyimang s u b - t r i b e s  o r  h i l l  c o m m u n itie s  a s  t h e y  a r e  

o f t e n  know n. E ach  o f  t h e s e  s u b - t e r r i t o r i e s  i s  a l s o  c a l l e d  mede o r  

b e s h i  o f  a  c e r t a i n  s u b - t r i b e .  T h u s , one may s a y  Kwolo mede o r  

Kwolo b e s h i , t h e  h i l l  o r  home o f  Kwol o r  Kwodongul (K u rm iti  s u b 

t r i b e ) .

The f o l lo w in g  d ia g ra m  i l l u s t r a t e s  th e  m ain  c a t e g o r i e s  i n t o  w h ich  

la n d  among th e  Nyimang may b e  d iv id e d  a c c o r d in g  t o  i t s  u s e :

1. See above, Chapter I.
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Figure

Land

1
Worongu Keil 

(land in the wilderness)
 1

Beshu Li 
(residential lands)

Keil Komodu 
(unappropriated or 
virgin land)

Jarie 
(fallow land)

Worongu Korong 
(appropriat e d 

farm lands)

Jarie 
(fallow lands)

Wor 
(adjacent or 
hill-side 
farms)

Tiny 
(home farms)

I
Wir

(compounds)

As appears from the above diagram, Nyimang land may be classified 

as follows:

i) Worongu keil: ’’land in the wilderness”. This is a vast

area that lies far afield away from the settlement areas. It may be 

subdivided as follows:

a) Unappropriated land, or ’no man’s land* - keil komodu 

(untouched or virgin land). This type is also called 

woru nyigil (bird’s droppings): it is the land most desired

for its fertile qualities. It is also regarded as the 

prime source of the future farming land. Before it is

appropriated it is freely and generally available for 

individual use without restriction or control for grazing 

and hunting purposes.
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b) Appropriated or fallow land. This land is known as .jarie

(resting land), and is distinguishable from type (a) only

because acts of possession have once been exercised on it,

and it thus has had a definite holder; it is left

uncultivated for reasons of exhaustion. Such land may

remain uncultivated for long periods in order to regenerate,

and so as to become woru nyigil (virgin land). Sometimes

such land may be left uncultivated until any traces of

possession disappear. Nadel has noted this by saying that,

’’the traces of previous cultivation are frequently so much

obliterated that one might easily take for virgin, vacant

land that is in reality fallow land, only temporarily 
1abandoned”.

c) Appropriated land under cultivation. These are the farms 

properly known as worongu korong (far farms) or farms in the 

wilderness. They were originally regarded as men’s farms, 

but farm labour may be provided by the whole family. It 

must be noted that the first two categories (a) and (b) are 

invariably used for grazing purposes, and are enjoyed in 

common by the members of the community of a sub-tribe.

ii) Beshu keil (home place). This refers to residential or 

settlement areas and can be divided into the following:

a) Wir (the compound land or the homestead proper). This is

the land on which the actual weil (huts) stand. It is

generally enclosed by a strong fence with a curved entrance.

1. Nadel, The Nuba, op. cit.,
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The space in the middle may be used as a sleeping place for 

the livestock. The following is illustrative of a typical 

Nyimang compound;

Figure X

huts

entrance 

4^ man â~ - hearth (fireplace)
a thick fence made from the branches of trees

Kwordu or Kwoil: a sun shelter or rack used
basically for storing unthreshed grain and other 
crops to be dried before they are finally stored 
in the tilfu (granary).

b) Tiny (home farm) is the land that lies immediately around

the homestead. It is cultivated by women and their children,

c) Wor (hillside farm). These are plots of land not far from 

the settlement areas. The vernacular term signifies that 

these farms are cultivated with ara (bullrush millet). As a

general statement, wor farms are managed by women and by 

old people who, because of their age, are unable to travel 

long distances to the fax farms.

d) Jarie (fallow or resting land). These tracts of land are 

either tiny or wor which lie within the settlement vicinity.
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They are areas of land which are left because of exhaustion 

through over-cultivation, and used as common grazing areas for 

the village animals.

The layout of the typical Nyimang village is illustrated 

by the following diagram which is based on an actual village. 

Land Use in a Nyimang Village

f ' V  3 . 0 ■.'<?. I b

-f W  ( /  I
, /  s / 7 ; :  x n  .

1* /  "  XI + / s  \

f  - - -     *■ '

w t -  - f A r m s •• h e U  f a n  S t v t m L  p * o f f e

■ X tK  l ' 9 t l hills and trees

settlements with home-farms around 

wor and other cultivations 

car road 

lanes used by the villagers

* *. "  ‘ Jar^e (fallow fields for grazing)
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3) Land Use in the Early Nyimang Settlements

It should be stated at the outset that the situation which led

the people to adopt hill settlements was not unique to the Nyimang

tribe, or indeed the rest of the Nuba tribes. It is a fact that

hill settlements were found throughout Africa where tribes living on

the periphery of strong military states sought refuge, and hence built

defensive settlements on top of hills to survive incessant wars and

slave hunts, characteristic of pre-colonial Africa. Indeed, so

much has been said about how and why the Nuba peoples were driven from

their rich plains by the Arab raiders - and later by the cruelty of

the Turco-Egyptian slave hunters - to seek refuge in the strongholds
2of their mountains. Also some weaker tribes had to protect 

themselves against militant and aggressive neighbouring tribes, who 

used themselves to trade in slaves.

However, Stevenson mentions that before the Arabs increased their 

activities in the plains of the Nuba Mountains, the Nyimang used to 

cultivate extensively in the valleys near their hills.^ It was only 

after the Nyimang had become vulnerable to the raids and continuous 

slave hunts, first by the Arabs and later by the Turks, that the 

plain cultivations were abandoned. Nevertheless, the formation o f  

the Nyimang range is such as to allow the existence of extensive 

valleys between the spurs of these hills. For that reason, the

1 . M.B. Gleave, ’’Hill Settlements and their Abandonment in Tropical 
Africa”, (1966), 11 Transactions of Institute of British 
Geographers, 39*

2 .  S ee  H .A . M acM ichael, The T r ib e s  o f  N o r th e rn  a n d  C e n t r a l  K o rd o fa n , 
L ondon , 19&7, 1«

3 .  R .C . S te v e n s o n , The Nuba P e o p le s  o f  K o rd o fan  P r o v in c e , Qp .  c i t . ,  1 5 0 . 
^f. C f .  S te v e n s o n  who, i n  h i s  a r t i c l e  ’’The Nyamang o f  t h e  Nuba

M o u n ta in s” , o p . c i t . , 8 0 , s a y s  t h a t  ’’The Nyamang a r e  c o n f irm e d  
h i l l - d w e l l e r s " •
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N yim ang, w ere a b le  t o  c o n te n t  th e m s e lv e s  v /ith  t h e i r  new a b o d e , an d

h en ce  c u l t i v a t e  and  g r a z e  t h e i r  a n im a ls  upon t h e  m ixed  v e g e t a t i o n  o f

1
h e rb s  a n d  g r a s s e s  a c c u m u la te d  m  t h e  p o c k e ts  o f  t h e s e  h i l l s .  T hus

th e  Nyim ang c o n tin u e d  t o  s u s t a i n  th e m s e lv e s  s u f f i c i e n t l y ,  i f  n e e d

a r o s e ,  w i t h in  th e  c o n f in e s  o f  t h e i r  h i l l s ,  M arch h a s  r i g h t l y

n o t i c e d  t h a t  " i n  t im e s  o f  d a n g e r ,  t h e r e  was v e ry  l i t t l e  n e c e s s i t y  f o r

2t h e  Nuba t o  le a v e  h i s  m o u n ta in  s t r o n g h o l d " ,  A lth o u g h  t h e r e  was a  

v e ry  l i m i t e d  c u l t i v a b l e  a r e a  on th e  h i l l  su m m its , th e  Nyimang made u s e  

o f  e v e ry  a v a i l a b l e  p a tc h  o f  l a n d ,  how ever i n f e r t i l e  i t  m ig h t b e .

In fo r m a n ts  i n d i c a t e  how, i n  t h e  o ld  d a y s , when th e y  u s e d  t o  l i v e  

on  to p  o f  t h e  h i l l s ,  s o i l  w ould  be c a r r i e d  from  th e  v a l l e y  u p  t o  t h e  

h i l l  su m m it, so  t h a t  a  s u i t a b l e  a r e a  c o u ld  be  p r e p a r e d  f o r  a  

p l a n t a t i o n .  T h is  f o l lo w e d  p l a t f o r m in g  an d  l e v e l l i n g  o f  t h e  s m a l l  

a r e a s  w i t h in  th e  s e t t l e m e n t s  by rem o v in g  th e  b o u ld e r s  an d  s to n e s  t o  

i n c r e a s e  t h e  c u l t i v a b l e  a r e a .

As p e rm an en t c u l t i v a t i o n  i s  a  u s u a l  p r a c t i c e  on  t h e s e  home fa rm s  

( t i n y ) , s o i l  f e r t i l i t y  m ust b e  m a in ta in e d  th ro u g h  c o n tin u o u s  m a n u r in g . 

T h is  i s  a c h ie v e d  by u s in g  th e  d ro p p in g s  o f  g o a t s ,  s h e e p  an d  ( f o r m e r ly )  

p i g s ,  w h ich  a r e  c o l l e c t e d  from  th e s e  a n im a ls*  p e n s  by th e  c h i l d r e n ,  

a n d  s c a t t e r e d  h a p h a z a rd ly  a ro u n d  th e  fa rm . I n  a d d i t i o n ,  human 

r e f u s e  an d  c a t t l e  du n g , t o g e t h e r  w i th  th e  g e n e r a l  w a s te  c o l l e c t e d  from  

th e  h u t s ,  e s p e c i a l l y  f i n a n  ( a s h e s ) ,  a r e  u s e d  t o  m anure t h e  fa rm  p l o t s .  

A f t e r  t h e  h a r v e s t ,  fa rm s  a r e  i n d i r e c t l y  m anured  by  a l lo w in g  a n im a ls  

t o  g r a z e  th e  re m a in in g  g r a i n  s t a l k s .  F u r th e r m o r e ,  a s  t h e  c u l t i v a t i o n

1 .  See  K,M* B a rb o u r , The R e p u b lic  o f  th e  S u d a n , L ondon , 19&1, 173*
2 .  G .F , M arch , "The D evelopm ent o f  A g r i c u l tu r e  i n  th e  Nuba M o u n ta in s  

a r e a  o f  K ordo fan  P r o v in c e ,  A n g lo -E g y p tia n  S u d a n " , ( 1 9 3 6 ) ,  Emp. J ,  
E x p . A g r i . ,  7 7 .
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s e a s o n  a p p ro a c h e s ,  fa rm s  a r e  c l e a r e d  and  o ld  g r a i n  s t a l k s ,  t o g e t h e r

w ith  w e e d s , wood, and  d ry  g r a s s ,  a r e  c o l l e c t e d  an d  th e n  p i l e d  u p  t o

be  b u rn e d  i n  p l a c e s  w h ich  a r e  r e g a r d e d  a s  l e s s  f e r t i l e .  T h is  i s

b e l i e v e d  by  th e  p e o p le  t o  ad d  f e r t i l i t y  t o  th e  s o i l .  A s i m i l a r

s i t u a t i o n  e x i s t e d  i n  t h e  o t h e r  Nuba t r i b e s ,  w h ich  made B o lto n  d e s c r i b e

th e  s i t u a t i o n  a s  a  " p a r a d o x ic a l  s t a t e  o f  a f f a i r s " ,  w h ere , i n  h i s  v ie w ,

a  p r i m i t i v e  p e o p le  l i k e  t h e  Nuba "who a r e  i n  a  s t a g e  when l a n d  w ou ld

n o rm a lly  be  e x p e c te d  t o  be h e ld  i n  common have  i n d i v i d u a l  o w n e rs h ip  

1o f  l a n d " .  As s e e n ,  t h i s  e x p e c t a t i o n  ( s u c h  a s  B o l to n ’s )  i s

f r e q u e n t l y  shown t o  b e  f a l s e  i n  r e g a r d  t o  th e  A f r ic a n  c o n t e x t .

As m e n tio n e d  e a r l i e r ,  t h e  y e a r s  t h a t  fo l lo w e d  th e  Nyima P a t r o l ,

1917» w ere n o n e th e le s s  r e g a r d e d  a s  a  t u r n i n g - p o i n t  i n  th e  Nyim ang 

t e n u r i a l  s y s te m . P e o p le  w ere u p r o o te d  from  t h e i r  h i l l  r e c e s s e s  a n d  

w ere  b r o u g h t  down i n t o  th e  p l a i n s  f o r  e a s i e r  a d m i n i s t r a t i o n .  H ow ever, 

w h ile  t h e  c o l o n i a l  a d m i n i s t r a t i o n  was p la n n in g  t h e  rem o v a l o f  t h e  

p e o p le  from  t h e i r  h i l l  f a s t n e s s e s  -  m a in ly  f o r  p o l i t i c a l  r e a s o n s  -  

t h e r e  w ere  a l s o  o t h e r  i n t e r a c t i n g  an d  s u p p le m e n ta ry  f a c t o r s  w h ich  

h e lp e d  t h e  Condominium Regime t o  a c h ie v e  i t s  o b j e c t i v e s .  M ost 

im p o r ta n t  o f  t h e s e  f a c t o r s  was t h e  i n c r e a s i n g  i n f e r t i l i t y  o f  l a n d  o n  

th e  su m m its , s lo p e s  a n d  a t  th e  f o o t  o f  t h e  h i l l s  due t o  o v e r - u t i l i z a t i o n .  

I n  a d d i t i o n ,  th e  c o n g e s t io n  p ro d u c e d  by th e  g e n e r a l  g ro w th  o f  t h e  

p o p u la t io n  made th e  demand f o r  new l a n d  a n  i n e v i t a b l e  p ro b le m . I t  

was i n  t h e  l i g h t  o f  t h e s e  c i r c u m s ta n c e s  t h a t  s a l e  o f  l a n d  among th e  

Nyimang f l o u r i s h e d .  The p ro b le m s  w ere r e l i e v e d  a s  p e o p le  g r a d u a l l y  

moved i n t o  th e  p l a i n s ,  w h ich  o f f e r e d  more l a n d  f o r  a c q u i s i t i o n .

1 .  A .R .C . B o l to n , "L and T en u re  i n  A g r i c u l t u r a l  L and  i n  t h e  S u d a n " , 
J .D .  T o t h i l l ,  e d .  A g r i c u l t u r e  i n  th e  S udan , L ondon, 1952, 197*
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The movement o f  th e  p e o p le  from  t h e i r  h i l l  s e t t l e m e n t s  was m ore

th a n  a  m ere change o f  hom e. I t  in v o lv e d  d e l i c a t e  q u e s t io n s  o f

freed o m  o f  m ovem ent, i n t r o d u c t i o n  o f  c a sh  econom y, th e  s e a r c h  and

a c q u i s i t i o n  o f  la n d  an d  th e  u s e  o f  new a g r i c u l t u r a l  t e c h n iq u e s  t h a t

f o l lo w e d .  F u r th e r ,  an d  i n  o r d e r  t h a t  th e  go v ern m en t s h o u ld

s u c c e s s f u l l y  rem ove th e  Nuba from  t h e i r  h i l l  s t r o n g h o l d s ,  i t  h a d  t o

1" p r o v id e  in d u cem en t i n  a d d i t i o n  t o  c o m p u ls io n " . F o r t h a t  r e a s o n ,

th e  g o v ern m en t s t a r t e d  t o  e n c o u ra g e  th e  Nuba t o  grow  c o t t o n .  I n

192^ A m erican  c o t to n  s e e d  was d i s t r i b u t e d  f r e e  o f  c h a rg e  t o  be  p l a n t e d

by  th e  N uba . The r a t i o n a l e  was t h a t  th e  Nuba w ould  be  l e s s  tro u b le s o m e

i f  t h e i r  i n t e r e s t s  w ere tu r n e d  t o  fa rm in g  a c t i v i t i e s ,  e s p e c i a l l y  i f

th e y  f i n a l l y  came to  a p p r e c i a t e  th e  b e n e f i t s  o f  a  c a sh  econom y. I n

o t h e r  w o rd s , a  m eans had  t o  be  fo u n d  p e a c e f u l l y  t o  " tu r n  t h e i r  sw o rd s

2  ’i n t o  p lo u g h s h a r e s " .

i )  The Nyimang Farm T ypes

As h a s  b e e n  s t a t e d  by N a d e l, t h r e e  m ain  ty p e s  o f  farm  e x i s t  i n  th e

Nuba M o u n ta in s , v i z .  home f a rm s , h i l l s i d e  f a r m s , and  d i s t a n t  f a r m s .

The f o u r t h  ty p e  o f  fa rm  -  th o u g h  i t  c o u ld  h a r d ly  b e  te rm e d  a  fa rm

p r o p e r  -  m e n tio n e d  by  N a d e l, c o n s i s t s  o f  t h e  s m a l l  i r r i g a t e d  p l o t s  o f

la n d  s i t u a t e d  m a in ly  n e a r  w e l l s  a n d  p e rm an en t w a te r in g  p l a c e s ,  w here
3

c h i l l i e s ,  to m a to e s ,  to b a c c o  and  o t h e r  v e g e ta b le s  a r e  g ro w n . I n  

a d d i t i o n  t o  t h e s e ,  a  new ty p e  o f  p l a n t a t i o n  was in t r o d u c e d  i n t o  t h e  

Nyimang a r e a  n o t  more th a n  two d e c a d e s  a g o .  T h is  was g a rd e n  

p l a n t a t i o n s  o f  f r u i t  o r c h a r d s ,  w h ich  a r e  t o  b e  fo u n d  m a in ly  i n  Abu S e ib e

1 . J .H .G . L ebon , Land Use i n  S u d a n , L ondon, 1965* 8 9 *
2 .  G .F . M arch, o p . c i t . , 7 8 . '
3 .  N a d e l, The N uba, o p . c i t . , 1 6 -1 7 .
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v i l l a g e  i n  th e  N i t i l  s u b - t r i b e .

H ow ever, N ad e l ( w r i t i n g  i n  19^7) s a i d  t h a t  th e  t h r e e  farm  ty p e s  

w h ich  had  p r e v io u s ly  b e e n  fo u n d  i n  t h e  Nuba M o u n ta in s  have  now b e e n  

re d u c e d  to  two o n ly .  A c c o rd in g  t o  h im , th e  h i l l s i d e  fa rm s  h av e  g iv e n  

way t o  t h e  m odern d i s t a n t  fa rm , o r  a r e  m erged i n t o  th e  home f a r m s .

T h is  c o n te n t io n ,  h o w ev er, i s  o n ly  p a r t i a l l y  t r u e  among th e  N yim ang, 

a s  c o n te m p o ra ry  o b s e r v a t io n s  by th e  p r e s e n t  w r i t e r  have d e m o n s tra te d *  

The m a j o r i t y  o f  th e  Nyimang c u l t i v a t o r s  s t i l l  p r e p a r e  h i l l s i d e  fa rm s 

( w or) i n  a d d i t i o n  to  t h e  o t h e r  f a r m s .  The m e rg e r , i f  a n y , i s  n o t  a  

u n i v e r s a l  phenom enon a n d  may o c c u r  o n ly  i n  i n d i v i d u a l  c a s e s ,  w hen, f o r  

i n s t a n c e ,  a l l  fa rm s  c a n n o t be  r e t a i n e d  o r  w orked  a t  th e  sam e t im e  

b e c a u s e  o f  o ld  ag e  o r  t h e  d im in is h in g  num ber o f  t h e  f a m ily  g r o u p .

I n  t h e  f o l lo w in g  p a g e s  we s h a l l  c o n s id e r  b r i e f l y  th e  d i f f e r e n t  

ty p e s  o f  fa rm  h e ld  by th e  Nyimang t o g e t h e r  w i th  t h e  g e n e r a l  mode o f  

u t i l i z a t i o n .

a )  Home Farm s (T in y )

A home fa rm , known a s  t i n y , i s  fo u n d  im m e d ia te ly  a ro u n d  t h e  

i n d i v i d u a l  h o m e s te a d s . I t  v / i l l  be s m a l l e r  i n  s i z e  i n  c o m p a riso n  

w i th  w or ( h i l l s i d e  fa rm s)  o r  w orongu k o ro n g  ( f a r  f a r m s ) .  The 

t i n y  i s  m anaged by women a n d  t h e i r  young c h i l d r e n .  T h is  ty p e  

o f  fa rm  i s  u s e d  t o  grow s e c o n d a ry  c r o p s ,  w h ich  a r e  r e g a r d e d  a s  

s u p p le m e n ta ry  t o  th e  m ain  s t a p l e  c ro p  o f  so rg h u m . C ro p s  grow n 

i n  t i n y  a r e  m a iz e , b u l l r u s h  m i l l e t  ( a r a ) , cucum ber, e a r l y  m a tu r in g  

g r a i n ,  an d  sw ee t sorghum  ( A ndropogon Sorghum ) ,  m e lo n s , g o u r d s ,  

l a d y ’ s  f i n g e r s ,  g r o u n d n u ts ,  b e a n s ,  and  so m e tim es  to b a c c o  may b e  

p l a n t e d  by  m en. I t  h a s  a l r e a d y  b e e n  m e n tio n e d  t h a t  t h e  home 

fa rm  ( t i n y ) i s  c u l t i v a t e d  a lm o s t  c o n t in u o u s ly  e v e ry  y e a r  (som e
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p e o p le  s a y  th e y  hav e  b e e n  c u l t i v a t i n g  th e  same p ie c e  o f  ( t i n y )  

fa rm  f o r  some 60 t o  70 y e a r s ) *  I n  c a s e s  w here h o m es te ad s  a r e  

on t h e  s lo p e s  o f  th e  h i l l s ,  t h e n  r id g e s  an d  t e r r a c e s ,  t o g e t h e r  

w i th  s to n e  w a l l s ,  a r e  n e c e s s a r y  t o  p r e v e n t  s o i l  e r o s io n  a n d  t o  

c a tc h  r a i n  w a te r .  T hese  f a rm s , a s  m e n tio n e d , a r e  a l s o  s u b je c t  

t o  c o n tin u o u s  m an u rin g  to  e n s u re  f e r t i l i t y .

b )  H i l l s i d e  Farm s (w or)

H i l l s i d e  fa rm s ( w o r) a r e  s i t u a t e d  n o t  f a r  from  th e  s e t t l e m e n t  

a r e a s ,  o r  w i th in  e a s y  r e a c h  o f  t h e  v i l l a g e s .  The d i s t a n c e  v a r i e s  

from  a  m ile  o r  l e s s ,  t o  f o u r  m ile s*  w alk  a t  m o s t .  C rops grown 

on  t h i s  ty p e  o f  fa rm  a r e  much th e  same a s  on th e  home f a r m s .

As h a s  b een  n o t i c e d  by  S te v e n s o n  , t h e s e  fa rm s  a r e  c u l t i v a t e d  

w i th  b u l l r u s h  m i l l e t  t o  a  g r e a t e r  e x t e n t .  I n  a d d i t i o n ,  so rghum , 

g r o u n d n u ts  and  sesam e may be  i n t e r p l a n t e d .  On many o c c a s io n s  

s e p a r a t e  p l o t s  f o r  sesam e an d  g ro u n d n u ts  may a l s o  be  c u l t i v a t e d  

by  women an d  young  g i r l s .  The h i l l s i d e  fa rm s  ( w or) , l i k e  th e  

home fa rm s  ( t i n y ) , a r e  w orked  p r im a r i l y  by  women. H ere  a l s o  

r i d g i n g  i s  n e c e s s a r y .  From t im e  to  t im e  o l d  g r a i n  s t a l k s  an d  

d ry  wood may be  l a i d  a c r o s s  th e  s lo p e s  o f  t h e  f i e l d s  t o  d e c r e a s e  

t h e  r a t e  o f  r u n - o f f  o f  th e  w a te r  and  t o  a l lo w  i t  t o  p e n e t r a t e  t h e  

s o i l , ^

c )  D i s t a n t  Farm s (w orongu k o ro n g )

The d i s t a n t  fa rm s  o r  w orongu k o ro n g  ( l i t e r a l l y ,  fa rm s  i n  t h e  

w i ld e r n e s s )  a r e  s i t u a t e d ,  a s  t h e i r  name i n d i c a t e s ,  a t  a  g r e a t  

d i s t a n c e  from  th e  s e t t l e m e n t  a r e a s .  They a r e  u s u a l l y  fo u n d  on

1* S te v e n s o n , "The Nuba P e o p le s  o f  K o rd o fan  P r o v in c e " ,  o p ,  c i t . , 15*1
2 .  See  B a rb o u r , o p . c i t . ,  175•
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t h e  c l a y  p l a i n s  w here  th e  m ain  heavy,- l a t e - m a t u r i n g  sorghum  known 

a s  m ondor t a b a r  i s  c u l t i v a t e d .  O th e r  c ro p s  and  v e g e t a b l e s ,  s u c h  

a s  se sa m e , w a te r  m elo n , o k r a ,  cucum ber, g o u r d s ,  may a l s o  be  

i n t e r p l a n t e d .  T h is  ty p e  o f  farm  i s  l a r g e r  i n  s i z e  th a n  th e  two 

p r e v io u s  o n e s ,  v i z .  wor an d  t i n y .  A lth o u g h  a  farm  o f  t h i s  ty p e  

i n i t i a l l y  b e lo n g s  t o  th e  f a t h e r ,  i t s  g e n e r a l  c u l t i v a t i o n  may 

en g ag e  th e  l a b o u r s  o f  a l l  f a m ily  m em bers. The h o ld in g s  o f  one 

p e r s o n  a r e ,  a s  a  r u l e ,  n o t  s i t u a t e d  i n  one a r e a ,  b u t  a r e  s c a t t e r e d  

a b o u t  i n  d i f f e r e n t  p l a c e s .  The s i z e  o f  s u c h  fa rm s  v a ry  

a c c o r d in g  t o  th e  s i z e  o f  t h e  f a m ily  a s  a  l a n d h o ld in g  u n i t .  A 

fa rm  p l o t  h e ld  by  a  p e rs o n  o f  a v e ra g e  m eans w ith  a  l i m i t e d  w o rk in g  

c a p a c i ty  i s  f a r  s m a l l e r  t h a n  a  farm  p l o t  h e ld  by a  r i c h  man w i th  

s e v e r a l  w iv es  an d  many c h i l d r e n ,  who i s  a b l e  t o  p r o v id e  b e e r  

p a r t i e s  (k aw o re ) a n d  hen ce  i s  a b le  t o  c l e a r  l a r g e  t r a c t s  o f  l a n d  f o r  

c u l t i v a t i o n .  Farm s h e ld  by th e  k u n i  (sh am an s) a r e  l a r g e r  i n  

s i z e  t h a n  th e  a v e ra g e  fa rm s a s  th e y  a r e  w orked  j o i n t l y  by  th e  

a g e  g ro u p  a s  p a r t  o f  t h e i r  d u ty  t o  do com m unity  w o rk .

i i )  C h o ic e  o f  Farm L an d s

1 . .A c c o rd in g  t o  C o lv in ,  s o i l  t y p e s  i n  th e  Nuba M o u n ta in s  a r e  d iv id e d

i n t o  h e av y  c l a y s ,  l i g h t  c l a y s ,  san d y  lo a m s , g o z  ( s a n d y )  s o i l s ,  g a rd u d  

( h a r d  d r y )  s o i l ,  j e b e l  an d  w a te r - lo g g e d  s o i l .  To th e  N yim ang, t h e  

b u d a  t e b i u , w h ich  r e f e r s  t o  th e  b l a c k  c la y  s o i l ,  i s  th o u g h t  t o  b e  t h e  

b e s t  o f  a l l  s o i l s  f o r  g ro w in g  th e  h eav y  l a t e - m a t u r i n g  so rg h u m . I n  

e a r l i e r  d a y s  c o t t o n  was a l s o  grow n e n t i r e l y  on t h i s  ty p e  o f  s o i l .

L and  i n  t h e  v a l l e y s  b e tw e e n  th e  s e a s o n a l  s t r e a m s  i s  c o n s id e r e d  e q u a l ly  

f e r t i l e  a n d  good f o r  c u l t i v a t i o n .  O th e r  ty p e s  o f  s o i l ,  a s  m e n tio n e d

1 . See C o lv in ,  A g r i c u l t u r a l  S u rv e y  o f  Nuba M o u n ta in s , K hartoum , 1936 , 
1 - 3 .
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by C o lv in ,  a r e  l e s s  im p o r ta n t  f o r  c u l t i v a t i o n  p u rp o se s *

The g a rd u d  s o i l  i s  e x p la in e d  by  C o lv in  a s  h a r d ,  d r y ,  b a r e  s o i l

w h ich  c o n s i s t s  o f  " se m i-d eco m p o sed  r o c k ,  an d  i t  c o n s i s t s  o f  a  h a rd
1

ro c k y  o r  s to n y  s a n d , w i th  a  m ix tu re  o f  c la y " *  T h is  i s  known t o  th e

Nyimang a s  d u ra n g , a n d  i s  q u i t e  u n s u i t a b l e ,  s o  c ro p s  a r e  r a r e l y  grown

on  i t *  The j e b e l  s o i l ,  w h ich  i s  fo u n d  on th e  h i l l s i d e s ,  i s  n o t  r i c h

i n  q u a l i t y ,  b u t  th e  p e o p le  a r e  o b l ig e d  t o  u s e  i t  a s  b e in g  th e  o n ly

ty p e  o f  s o i l  fo u n d  n e a r  t h e i r  s e t t l e m e n t  a r e a s *  H ere th e  p e o p le

c u l t i v a t e  t h e i r  c ro p s  i n  t i n y  a n d  w or farm s*  L i g h t ,  q u ic k - m a tu r in g

so rghum , b u l l r u s h  m i l l e t ,  g ro u n d n u ts  and  m aize  w i th  o t h e r  v e g e ta b le s

a r e  u s u a l l y  grow n on t h i s  ty p e  o f  s o i l *  B u t, a s  h a s  b e e n  i n d i c a t e d  

2by  C o lv in ,  th e  o u tp u t  o f  th e  fa rm  on  t h i s  ty p e  o f  s o i l  i s  n o t  

com m ensura te  w i th  th e  h a rd  l a b o u r  o f  t e r r a c i n g  a n d  c o n tin u o u s  m anuring*  

H ow ever, a  Nyimang f a rm e r  may g e n e r a l l y  m ea su re  t h e  q u a l i t y  o f  

d i f f e r e n t  ty p e s  o f  s o i l s  s u i t a b l e  f o r  c u l t i v a t i o n  by  t h e i r  c o lo u r ,  

t e x t u r e ,  o r  t h e  p la c e  w here su c h  s o i l s  a r e  found*  To ch o o se  a  

c u l t i v a b l e  s o i l  a  Nyim ang u s e s  t r e e s  and  g r a s s  a s  t h e  b e s t  i n d i c a t o r s  

o f  a  good s o i l . ^  T hus a  p e r s o n  who w an ts  t o  c l e a r  a  new fa rm  m ust 

t r y  t o  f i n d  a  s u i t a b l e  s o i l ,  p r e f e r a b l y  a  b la c k  c la y  s o i l ,  i n  t h e  

v i r g i n  l a n d  known a s  w orn n y i g i l  ( b i r d s '  d r o p p in g s )*  T h is  ty p e  o f  

s o i l  i s  a t  a  c o n s id e r a b l e  d i s t a n c e  from  th e  s e t t l e m e n t s ,  a n d  i s  

b e l i e v e d  by  th e  p e o p le  t o  be  b e s t  a s  i t  i s  m anured  n a t u r a l l y  b y  th e  

b i r d s  an d  r o t t e n  l e a v e s .

A p e r s o n  who w a n ts  t o  ch o o se  a  new s i t e  f o r  h i s  fa rm  m ust do so  

when tw o o r  t h r e e  m onths h av e  p a s s e d  a f t e r  th e  end  o f  t h e  r a i n y  s e a s o n .

1 .  I b i d . ,  2*
2 .  I b i d . ,  3*
3* C f .  A * I . R ic h a rd s ,  L an d , L a b o u r an d  D ie t  i n  N o r th e rn  R h o d e s ia ,

op* c i t * , 2 8 0 , w here  th e  a u th o r  s t a t e s  t h a t  t h e  same m e a s u re s  a r e
em ployed  by th e  Bemba t o  a s c e r t a i n  t h e  q u a l i t y  o f  a  s o i l *
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T h is  i s  when m ost g r a s s  i s  b e l i e v e d  t o  have  d r i e d  o u t .  The i d e a  i s

t o  d e t e c t  p l a c e s  w here t r e e s  grow t a l l  an d  w h ere  g r a s s  d o e s  n o t  d ry

q u ic k ly  a f t e r  t h e  r a i n s  a r e  o v e r .  But i f  p a r t  o f  th e  c h o s e n  s o i l  i s

g t lr fo  ( l i g h t  c la y  o r  a  h a rd  b a re  p l a c e ) ,  th e n  c a t t l e  cam ps, t o g e t h e r

w ith  t e r r a c e s  and  c a n a l s ,  m ust be  made to  r a i s e  i t s  f e r t i l i t y .  I n

a r e a s  t h a t  a r e  d e n s e ly  p o p u la te d  w i th  t r e e s ,  t h e s e  t r e e s  m ust be

f e l l e d  o r  t h e i r  b r a n c h e s  c u t  an d  l e f t  f o r  f o u r  o r  more y e a r s  t o  d ry

o u t ,  an d  t h e n  be  b u r n t  a s  g u m e ir .  C u l t i v a t i o n  i n  s u c h  s o i l s  i s

b e l i e v e d  by  th e  p e o p le  t o  be  th e  m ost p r o d u c t i v e .

i i i )  A g r i c u l t u r a l  M ethods

As th e  Nyimang h a v e  r e l a t i v e l y  l e s s  r i c h  s o i l  i n  t h e i r  a r e a

com pared  w i th  o t h e r  Nuba t r i b e s ,  h a r d  a n d  d i l i g e n t  w ork i s  r e q u i r e d  t o

r e n d e r  t h e  s m a l l  a r e a s  -  e s p e c i a l l y  i n  t h e  r e s i d e n t i a l  a r e a s  -  more

p r o d u c t i v e .  C o lv in  h a s  n o te d  t h i s  by s a y in g :

" I n  th e  v i c i n i t y  o f  th e  N yim a, . . .  , th e  t o t a l  
a v a i l a b l e  l a n d  i s  l i m i t e d  i n  e x t e n t ;  much o f  i t  i s  
o f  th e  g a rd u d , goz  or  j e b e l  ty p e  o f  s o i l ,  a n d  t h e r e  
a r e  o n ly  s m a l l  a r e a s  o f  t h e  loam y o r  c la y  s o i l s .
The f a rm e r s  c a n n o t  a f f o r d  t o  le a v e  m uch, i f  a n y , o f  
t h e i r  la n d  f a l l o w ,  an d  so  h av e  t o  do t h e i r  b e s t  t o  
p ro d u c e  t h e i r  g r a i n  c ro p s  by  a  sy s te m  o f  c o n tin u o u s  
c ro p p in g .

C o l v i n 's  s ta te m e n t  i s  m ore s i g n i f i c a n t  when c o n s id e r e d  i n  r e g a r d  t o  

s e t t l e m e n t  a r e a s  w here  t h e r e  i s  l i t t l e  room f o r  e x p a n s io n .

The fa rm in g  s y s te m  a d o p te d  by t h e  N yim ang, w h ich  h a s  n e v e r  b e e n  

c h a n g ed  from  tim e  im m em o ria l, i s  t h a t  o f  s h i f t i n g  c u l t i v a t i o n .  T h is  

sy s te m  i s  b a s e d  on e x h a u s t in g  a  p ie c e  o f  l a n d ,  by c o n tin u o u s  f a rm in g  

f o r  f o u r  t o  f i v e  y e a r s ,  an d  th e n  l e a v in g  i t  t o  b e  r e s t e d  f o r  a n o th e r

1 .  C o lv in ,  o p .  c i t . , 17 ; s e e  a l s o  S te v e n s o n , "T he Nyamang o f  t h e  
Nuba M o u n ta in s " , o p .  c i t . , 8 0 ; s e e  a l s o  S te v e n s o n ," T h e  Nuba 
P e o p le s  o f  K o rd o fan  P r o v in c e " ,  o p .  c i t . , 1 5 2 .
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c o n s id e r a b l e  p e r i o d  f o r  n a t u r a l  r e g e n e r a t i o n .  M eanw h ile , t h e  

f a rm e r  m oves h i s  fa rm  t o  a n o th e r  c l e a r e d  p l o t  o f  l a n d  f o r  f u r t h e r  

c u l t i v a t i o n .  To o b t a i n  maximum r e t u r n s  from  t h e i r  farm  p l o t s ,  t h e  

Nyimang e x e r c i s e  a  s o r t  o f  c o n tin u o u s  m an u rin g  o f  t h e i r  f a r m s .  As 

h a s  b e e n  m e n tio n e d  a l r e a d y ,  th e  home fa rm s ( t i n y ) a r e  m anured  

s y s t e m a t i c a l l y .  I n  t h e  c a s e  o f  th e  d i s t a n t  f a r m s , s o i l  f e r t i l i t y  

i s  m a in ta in e d  by  m aking  c a t t l e  cam ps. T h ese  cam ps may be s h i f t e d  

i n t e n t i o n a l l y  e a c h  y e a r  a ro u n d  th e  same p la c e  u n t i l  a  s u f f i c i e n t  a r e a  

(m o s t ly  a  farm  s i z e )  h a s  b e e n  m an u red .

I t  i s  w o r th  m e n t io n in g  t h a t  any  p ie c e  o f  l a n d  t h a t  h a s  b e e n  p u t  

u n d e r  c u l t i v a t i o n  m ust be  c l o s e l y  f e n c e d  w ith  th o r n y  b r a n c h e s  s o  a s  

t o  p r e v e n t  s t r a y i n g  a n im a ls .  I n  p l a c e s  w here  t h e r e  a r e  more

th a n  one fa rm  b e lo n g in g  t o  d i f f e r e n t  p e r s o n s ,  a  Y -sh a p ed  s t i l e ,  known 

a s  k w o .jo r  o r  s u l e  n g a l ,m ay be  b u i l t  i n  th e  m ain  e n t r a n c e  l e a d i n g  t o  

d i f f e r e n t  f a r m s .  S t i l e s  a r e  common i n  th e  home fa rm s  f o r  p e r s o n a l  

u s e .

The m ost im p o r ta n t  a g r i c u l t u r a l  m ethods p r a c t i s e d  by t h e  p e o p le ,

i n  a d d i t i o n  t o  th e  m a n u rin g  s y s te m , i s  th e  t e r r a c i n g  o r  r i d g i n g  s y s te m .

As h a s  b e e n  m e n tio n e d , t e r r a c i n g  i s  commonly p r a c t i s e d  i n  t h e

s e t t l e m e n t  a r e a s ,  e s p e c i a l l y  on th e  h i l l y  s lo p e s  o f  t h e  h o m e s te a d s .

I n  many c a s e s ,  s to n e  w a l l s  a r e  b u i l t  t o  c a tc h  t h e  r u n - o f f  r a i n  w a te r

a n d  t o  s t o p  th e  s o i l  from  b e in g  w ashed  aw ay . T h is  v/as n o t i c e d  f o u r

d e c a d e s  ago  by C o lv in ,  who s a i d ;

"On j e b e l  s o i l  ( t e r r a c e d  h i l l  s i d e )  good c ro p s  o f  e a r l y  
d u ra  c a n  be p ro d u c e d  c o n t in u o u s ly  o v e r  a  lo n g  p e r i o d .
The t e r r a c e s  h o ld  th e  m o is tu re  an d  t h e  r a i n  w a te r

1. See March, op. cit., 79; Colvin, op. cit., 17; and Stevenson,
"The Nyaraang of the Nuba Mountains", op. cit., 81.
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f lo w in g  from  f u r t h e r  u p  th e  h i l l  s i d e  a l s o  b r in g s  w i th  
i t  a  s m a l l  p r o p o r t i o n  o f  s i l t ,  some o f  w h ich  m ust g e t  
h e ld  up  on t h e  t e r r a c e s .  P a r t  o f  t h e s e  s o i l s  a r e  
a l s o  m anured a n n u a l ly  v / ith  c a t t l e ,  s h e e p  a n d  g o a t  
m a n u re . T h is  i s  a  v e ry  a rd u o u s  ty p e  o f  c u l t i v a t i o n  
a s  th e  t e r r a c e  w a l l s  r e q u i r e  a n n u a l  m a in te n a n c e ." ^

T h ese  t e r r a c e s  so m e tim es  ta k e  d i f f e r e n t  s h a p e s  an d  names d e p e n d in g  on

t h e  fa rm  ty p e  o r  t h e  a r e a  o f  t h e  f a rm . T h u s , i f  t h e  farm  i s

s i t u a t e d  i n  f l a t  l a n d ,  t h e n  th e  fa rm  w i l l  be  m arked  o f f  i n  s q u a re  o r

r e c t a n g u l a r  s e c t i o n s .  I n  u p p e r  s l o p e s ,  lo n g  l i n e s  o f  s to n e  w a l l s

an d  r i d g e s  a r e  b u i l t  g r a d u a l ly  on c r o s s - s e c t i o n s .  T h ese  a r e  known

a s  b e r e .  On h i l l s i d e  fa rm s  ( w or) t h e  same s q u a r e  s e c t i o n s ,  th o u g h

n o t  a lw a y s ,  may a l s o  be  made an d  a r e  known a s  d o w o r. I n  t h e  d i s t a n t

fa rm s  ( w orongu k o ro n g ) , t h e s e  s e c t i o n s  t e n d  t o  be  l a r g e r  a n d  l o n g e r .

T h e re  t h e  farm  i s  m arked  o f f  i n  r e c t a n g u l a r  s e c t i o n s ,  b u t  l o n g e r  a n d

n a r ro w e r  t h a n  th e  s e c t i o n s  s e e  i n  t h e  home f a rm . D i f f e r e n t  s e c t i o n s

a r e  s e p a r a t e d  by  r i d g e s  made o f  e a r t h ,  wood o r  d e a d  s t a l k s  l a i d  a lo n g

th e  g ro u n d . T h is  t e c h n iq u e  i s  u s e d  m a in ly  t o  s t o p  w a te r  fro m

w a sh in g  away th e  s e e d s  a n d  t o  a l lo w  w a te r  t o  p e n e t r a t e  th e  s o i l .

H ow ever, i n  p l a c e s  w h ere  fa rm s  a r e  c u l t i v a t e d  o n  th e  s e a s o n a l  r u n n in g

o f  r a i n  w a te r  ( d a 1 a ) , c ru d e  dams from  t r e e  b r a n c h e s  known a s  b a b a l i . j i

may be  b u i l t  t o  c h e ck  t h e  t o r r e n t i a l  f lo w  o f  w a te r  so  a s  n o t  t o  damage

th e  c ro p s  by  undue f l o o d i n g .

P e o p le  a r e  n o t  u n m in d fu l  o f  t h e  f e r t i l i z i n g  q u a l i t i e s  o f  some o f

t h e i r  c r o p s .  As i n d i c a t e d  by  C o lv in ,  th e  m ix in g  o f  le g u m in o u s  c r o p s ,

u s u a l l y  b e a n s  ( k e n d i  -  V igna  u n g u i c u l a t a ) w i th  t h e  g r a i n  h e lp s  i n

2a s s i s t i n g  th e  s o i l  t o  r e t a i n  i t s  f e r t i l i t y .  F u r t h e r ,  t h e  m ix in g  o f

1 .  C o lv in ,  o p .  c i t . , 18 ; s e e  a l s o  B a rb o u r , o p .  c i t . , 1 7 ^ -5 ;
R .A . H o d g k in , S udan  G e o g ra p h y , 1952, M̂D.

2 .  C o lv in ,  o p .  c i t . , 1 8 .
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m o so l sesam e w i th  t h e  g r a i n  a l s o  h a s  t h e  same e f f e c t .  A n o th e r  

t e c h n iq u e  em ployed by th e  p e o p le  when sow ing  i s  t o  l e a v e  w ide s p a c in g

a b o u t  a  f o o t  h ig h ,  t h in n i n g  an d  t r a n s p l a n t a t i o n  a r e  c a r r i e d  o u t  t o

g iv e  a d d i t i o n a l  room .

I t  h a s  b e e n  s a i d  by  w r i t e r s  t h a t  c u l t u r a l ,  c l i m a t i c  an d  o t h e r

e n v iro n m e n ta l  c o n d i t i o n s  a r e  among t h e  l e a d in g  f a c t o r s  w h ich  d e te r m in e

a g r i c u l t u r a l  m e th o d s , a n d  in d e e d ,  th e  w hole t e n u r i a l  sy s te m  p r e v a l e n t  
1

i n  a  g iv e n  a r e a .  T h ese  f a c t o r s  may f u r t h e r  d e te rm in e  t h e  ty p e  o f  

a g r i c u l t u r a l  im p le m e n ts  em ployed  by th e  p e o p le  i n  t h e i r  f a r m s .  I n  

t h e i r  e a r l y  t im e s ,  t h e  Nyimang w ere  ig n o r a n t  o f  t h e  u s e  o f  i r o n  h o e s  

( k a d a n g ) .  The i n t r o d u c t i o n  o f  i r o n  h o es  i s  m o s t ly  c o n n e c te d  w i th  

t h e  A rab p re s e n c e  i n  t h e  a r e a .  I n  e a r l i e r  d a y s ,  t h e  w ork on  t h e  

fa rm s  w as done w ith  a  wooden b la d e  s h a f t  ( i r f i n . j ) made from  ag o  ( e b o n y ) .  

T h is  o l d e r  im p lem en t h a s  b e e n  r e p l a c e d  by th e  m odern  i r o n - b l a d e d  h o e

( p r e f e r a b l y  o f  bam boo) c a l l e d  w a r d a l , o r  i n t o  a  s h o r t e r  wooden

t h e  f a rm e r  m ust s t a n d  u p  h o ld in g  b o th  h ands h a lfw a y  u p  th e  s h a f t .

T h is  im p lem en t i s  u s e d  f o r  so w in g  a n d  e a r l y  w e e d in g  when p l a n t s  a r e  

s t i l l  y o u n g . U s u a l ly  t h i s  w ould  a l lo w  an  e a s y  fo rw a rd  m ovem ent, a n d  

th e  a p p l i c a t i o n  o f  t h e  hoe  from  t h i s  s ta n d in g  p o s tu r e  w i l l  n o t  im p o se  

an y  g r e a t  d a n g e r  o f  k i l l i n g  th e  s h o o ts  o r  th e  y oung  p l a n t s .  A f t e r  

t h e  p l a n t s  have  grow n t a l l e r ,  t h e  s h o r t e r  sp u d  ( a s w id i  o r  a s o d u ) i s

1 .  S ee  N a d e l ,  The N uba, o p , c i t . , 16 ; Meek, o p .  c i t . , k ;  W. A l l e n ,  
The A f r ic a n  H usbandm an, L ondon , 19&5* 3 - 5 ,  10* 13-19*

2 .  C f .  S te v e n s o n , "The Nuba P e o p le s  o f  K o rd o fa n  P r o v in c e " ,  o p .  c i t . , 
1 5 ^* w here th e  a u th o r  h a s  m ixed  u p  th e  nam es o f  t h e s e  two 
im p le m e n ts .

t o  g iv e  enough  room f o r  th e  g r a i n  t o  g ro w . When i t  h a s  grow n t o

The k ad a n g  may b e  f i x e d  i n t o  a  lo n g  w ooden s h a f t

h a n d le  l i k e  a  s p u d , named a s w id i  o r  a so d u  • 2 When u s in g  a  w a r d a l
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u s e d .  H ere c l o s e r  a n d  more c a r e f u l  w ork i s  n e c e s s a r y .  The f a rm e r  

w i l l  s q u a t  o r  k n e e l  down w h ile  he  m oves t o  an d  f r o  o r  s id e w a y s  h o ld in g  

t h e  a s w id i  i n  one h an d  a n d  c l e a r i n g  th e  dead  g r a s s  w ith  t h e  o t h e r .

O th e r  ty p e s  o f  a g r i c u l t u r a l  t o o l s  in c lu d e  t h e  modwor, w h ic h  i s  

a  w ooden ’ p u sh e r*  w i th  a  lo n g  h a n d le  t o  d r iv e  e a r t h  when r i d g e s  o r  

t e r r a c e s  a r e  b e in g  m ade. The g e s h e r  i s  a  f o r k e d  wooden b r u s h  t o  

c l e a r  fa rm s  o f  s t a l k s  a n d  d ry  g r a s s .  S h i g i r  ( a  h o e -s h a p e d  t o o l )  

i s  u s e d  f o r  d ig g in g  u p  t h e  g r a i n  s t a l k s ,  k w od inya  i s  a  c u rv e d  i r o n  

b la d e  w i th  a  s h o r t  h a n d  g r i p  u s e d  f o r  c u t t i n g  g r a i n  an d  se sa m e , 

t e m e l in g  ( a x e )  i s  a n  im p o r ta n t  t o o l ,  and  i s  a  l a r g e r  ty p e  t h a n  n o rm a l 

a x e s .  I t  i s  c a r r i e d  m a in ly  by  m en, b u t  may a l s o  be c a r r i e d  by  

u n m a r r ie d  women o r  w idow s, b u t  n e v e r  by  a  m a r r ie d  woman. I t  i s  

b e l i e v e d  by  t h e  p e o p le  t h a t  s h o u ld  a  m a r r ie d  woman c a r r y  t h e  t e m e l in g  

on h e r  s h o u ld e r ,  h e r  h u sb a n d  w i l l  d i e .  T h is  i s  b e c a u s e  h e r  a c t i o n  

w ou ld  s i g n i f y  t h a t  s h e  i s  a s su m in g  a  man’ s  r e s p o n s i b i l i t y ,  a n d  t h i s  

w ould  k i l l  h e r  h u sb an d  i f  he  was s t i l l  a l i v e .  When t h r e s h i n g  g r a i n ,  

tw o ty p e s  o f  b e a t e r s  a r e  u s e d .  One o f  them  i s  c a l l e d  . n g o d a fu , 

a n d  i s  a  r a t h e r  t a l l  s h a f t  i n t o  w h ich  a  p ie c e  o f  c u rv e d  wood i s  f ix e d *  

I t  i s  u s e d  t o  b e a t  t h e  g r a i n  from  a  s ta n d in g  p o s i t i o n .  When u s e d  by 

men i t  m ust be  h e ld  w i th  b o th  h a n d s .  The o t h e r  t o o l  c a l l e d  kwusum 

(w ooden f l a i l )  h a s  a  s h o r t  h a n d le  w i th  a  f l a t  e n d , an d  i s  u s e d  b y  

women i n  a  s q u a t t i n g  o r  k n e e l in g  p o s i t i o n  when t h r e s h i n g  m i l l e t ,

i v )  The Y e a r ly  C y c le  a n d  th e  A g r i c u l t u r a l  A c t i v i t i e s  among t h e  Nyim ang

B e in g  a g r i c u l t u r a l i s t s ,  t h e  Nyimang a r e  a lw a y s  aw are  o f  t h e  

im p o r ta n c e  o f  t h e  s t a r s  an d  t h e i r  m ovem ents i n  t h e  s k y .  T hey  c a n  t e l l

1 . K ro n e n b e rg , o p . c i t . , 2 1 1 , r i g h t l y  s a y s  t h a t  "The g e s h e r  s h o u ld  
b e  s t o r e d  i n s i d e  t h e  h o u se  o r  o u t s i d e  th e  com pound. S h o u ld  
som ebody r a k e  th e  c o u r t  w i th  th e  g e s h e r , t h e  w ho le  f a m i ly  w ou ld  
d i e ,  b e c a u s e  th e  t e e t h  o f  t h e  g e s h e r  w ould  r a k e  t h e i r  l u s  . . .  
w h ich  a r e  i n  c o u r t . "
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w ith  some a c c u r a c y ,  by r e f e r e n c e  t o  t h e s e  s t a r s ,  t h e  t im e  a t  w h ich

d i f f e r e n t  y e a r l y  a c t i v i t i e s  s h o u ld  be  s t a r t e d .  S te v e n s o n  h a s

a l r e a d y  m e n tio n e d  t h a t  th e  Nyimang r e g a r d  su c h  s t a r s  a s  P l e i a d e s  ( K a i) ,

O r io n  ( K i r a  kw ai -  a  g i r l ' s  s u i t o r ) ,  S i r i u s  (Tw in d io  d o r i ) a n d  th e

P lo u g h  ( J o ) ,  a s  im p o r ta n t  a g r i c u l t u r a l  phenom ena by  w hich  p e o p le  may

1
m e a su re  t h e i r  s e a s o n a l  a c t i v i t i e s .  N ad e l h a s  a l s o  r e f e r r e d  t o  t h i s ,

s t a t i n g  t h a t ,  among th e  Nuba t r i b e s ,  th e  Nyimang i s  th e  o n ly  t r i b e

2
among w h ich  c e r t a i n  s t a r s  s e r v e  a s  a  t r i b a l  c a l e n d a r .  F o u r  m ain  

s e a s o n s  a r e  r e c o g n iz e d  by  th e  N yim ang, v i z .  M ara -  d ry  s e a s o n  w h ich  

s t a r t s  a p p ro x im a te ly  from  F e b ru a ry  u n t i l  th e  r a i n y  s e a s o n  i n  May;

Bwer -  r a i n y  s e a s o n  from  May u n t i l  S e p te m b e r; G u e l -  O c to b e r  t o  

D ecem ber a n d  K in  from  D ecem ber t o  F e b r u a r y .  G u e l an d  K in  a r e

p r e d o m in a n t ly  c o o l ,  d r y ,  w indy s e a s o n s .

H ow ever, t o  b e g in  w i th ,  th e  f o l lo w in g  s e a s o n a l  a c t i v i t i e s  a r e  

in te n d e d  t o  show th e  p e o p l e 's  a g r i c u l t u r a l  c y c le  m onth by m o n th , a s  

i s  s e e n  i n  th e  Nyimang a r e a .

T i g i d i  ( A p r i l ) :

A l l  c ro p s  have  now b e e n  rem oved to  s t o r a g e ,  an d  p e o p le  h a v e  b e e n  

r e l a t i v e l y  r e s t e d ,  a l th o u g h  th e y  c o n tin u e  t o  r e p a i r  t h e i r  h o u s e s .  

H ow ever, to w a rd s  t h e  en d  o f  t h i s  m onth t h e  g e n e r a l  w ork o f  fa rm  

c l e a r i n g  s t a r t s .  I t  h a s  a l r e a d y  b e e n  m e n tio n e d  t h a t  t h e  

a g r i c u l t u r a l  c y c le  among t h e  Nyimang b e g in s  by  m aking  a s h i  ( b e e r )  

f o r  t h e  r i t e  o f  t i l f u  l i d a  ( g r a n a r y  d r i n k i n g ) .  T h is  r i t e  i s  

a l s o  known a s  t i l f u  k i  ( a  g r a n a r y  t h i n g ) .  I t  i s  a  g e n e r a l

p e rfo rm a n c e  w here p e o p le  make l i b a t i o n s  o f  b e e r  t o  a b r a d i  (G od)

1 . S te v e n s o n , ’’The Nyamang o f  t h e  Nuba M o u n ta in s” , o p . c i t . , 8 2 .
2 .  S ee  N a d e l, The N uba, o p . c i t . , 4-5, n .  1 .
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an d  t o  th e  a n c e s t r a l  s p i r i t s  t o  p r o t e c t  them  from  any  e v i l  w h ile  

t h e y  w ork on t h e i r  f a r m s .  The r i t u a l  a l s o  s i g n i f i e s  t h e  

b e g in n in g  o f  th e  a g r i c u l t u r a l  s e a s o n .  A f t e r  th e  cerem ony o f  

t i l f u  l i d a  h a s  b e e n  p e rfo rm e d , f a r m e r s  s t a r t  t o  c l e a r  t h e i r  p l o t s .  

The f i r s t  c le a r a n c e  a c t i v i t y  i s  known a s  a b u r a d i  o r  a b u ra n  a s h i d a .  

O ld  g r a i n  s t a l k s  a r e  p u l l e d  o u t  o r  a r e  rem oved by u s in g  th e  

s h i g i r  ( d ig g in g  h o e ) .  The d ead  s t a l k s  may be  h e a p ed  u p  an d  

b u r n t ,  o r  u s e d  t o  make t e r r a c e s  ( b e r e ) .  S i m i l a r l y ,  b u s h e s  a r e  

c u t  a n d  may be  b u r n t  t o g e t h e r  w i th  o t h e r  g r a s s  an d  s t a l k s ,  o r  may 

be  u s e d  t o  r e p a i r  t h e  fa rm  f e n c e s .  H ow ever, w h ile  d o in g  th e  

g e n e r a l  fa rm  c l e a r i n g ,  a  d i l i g e n t  Nyim ang fa rm e r  knows f u l l  w e l l  

t h a t  t h e r e  i s  n e v e r  a  b e t t e r  ch a n ce  f o r  so w in g  th e  f i r s t  s e e d s  

n e a r  t h e  t e r r a c e s .  T h ese  f i r s t - s o w n  g r a i n  a r e  b e l i e v e d  by  t h e  

p e o p le  t o  p r o v id e  t h e  b e s t  c r o p .

Kwo K ur ( c u l t i v a t i o n  m onth  -  M ay):

T h is  m onth i s  a l s o  known a s  K ul.ju  K ur (m on th  o f  t h e  s t o r k s ) .

T h e i r  a r r i v a l  i n  t h e  a r e a  i s  a  s i g n  t h a t  bw er ( th e  r a i n y  s e a s o n )  

h a s  com e. The f i r s t  p e r i o d  o f  t h e  r a i n y  s e a s o n  i s  known a s

g o rn e d ^ .  C a t t l e  a r e  s e n t  i n t o  camps an d  a r e  lo o k e d  a f t e r  b y

th e  a d o le s c e n t s ,  a n d  t h e  h u n t in g  f e s t i v a l  ( a f u n j ) t a k e s  p l a c e .

The so w in g  o f  m a iz e  i n  th e  im m ed ia te  v i c i n i t y  o f  t h e  h u t s ,  

b u l l r u s h  m il le t -  ( a r a ) g r a i n  a n d  o t h e r  v e g e t a b l e s ,  t a k e s  p l a c e  

i n  t h e  home fa rm s  ( t i n y ) .  The m a j o r i t y  o f  th e  p e o p le  move o u t  

t o  f i n i s h  c l e a r i n g  an d  f e n c in g  i n  t h e  d i s t a n t  f a r m s . H ow ever, 

to w a rd s  th e  end  o f  May, t h e  r a i n s  becom e m ore p e r s i s t e n t ,  a n d  

t h e  p e o p le  p ro c e e d  w ith  t h e i r  so w in g  i n  v i r t u a l l y  a l l  t h e  fa rm  

p l o t s .
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Aman ( J u n e ) :

T h is  m onth i s  a l s o  known a s  b o d i  d i a  (much h o e in g ) .  T h is  i s  

th e  m onth f o r  so w in g  p r o p e r .  Even th e  l a z i e s t  fa rm e r  knows t h a t  

he c a n n o t d e la y  an y  m ore, o r  he w i l l  r e a p  n o th in g .  A l l  f a m ily  

m em bers a r e  c o m p le te ly  o c c u p ie d  by th e  work on t h e i r  f a r m s .  

R a i n f a l l  i n c r e a s e s  and  th e  so w in g  o f  sesam e ( m o so l) a n d  g ro u n d n u ts  

t a k e s  p l a c e ,  t o g e t h e r  w i th  h o e in g  and  w e e d in g . P la c e s  w here 

g r a i n  h a s  f a i l e d  t o  grow a r e  r e - s o w n .

T o to  ( J u l y ) :

The name i n d i c a t e s  th e  c o m p le tin g  o f  th e  f i r s t  p a r t  o f  fa rm in g  

a c t i v i t y  (so w in g  an d  th e  f i r s t  w e e d in g ) . T h is  i s  t h e  h e ig h t  o f  

t h e  s e a s o n .  T r a n s p la n t in g  c o n t in u e s  and  much work m ust b e  done 

t o  c o m p le te  th e  f i r s t  w eed in g  ( k o ro n g  k a b a r ) .  C o l l e c t i v e  

h o e in g  and  b e e r  p a r t i e s  (k a w o re ) a r e  s e e n  e v e ry w h e re . R a in s  

become h e a v ie r ,  to b a c c o  s e e d s  a r e  s c a t t e r e d ,  an d  g r a i n  p l a n t s  

a r e  th in n e d  and  t r a n s p l a n t e d .  T h is  a c t i v i t y  i s  known a s  kurum .

B i b i l a  ( A u g u s t) : ( l i t e r a l l y  m eans 'g o in g  i n  d i f f e r e n t  d i r e c t i o n s ' )

The w ork on th e  fa rm s  c o n t i n u e s ,  a l th o u g h  th e  h e a v ie r  w e e d in g  i s  

o v e r .  G ra in  h a s  grown t a l l  an d  th e  w a rd a l (h o e s  i n  t h e  lo n g  

bamboo s h a f t s )  a r e  n o t  em ployed  any  m ore , i n s t e a d  s h o r t e r  h o e s  

( a sw e d e ) a r e  u s e d  i n  a  s q u a t t i n g  p o s i t i o n .  T h is  i s  t h e  m ost

d i f f i c u l t  tim e  o f  th e  y e a r  f o r  t h e  N yim ang. Food becom es

s c a r c e  and  e v e ry o n e  lo o k s  f o r  s u s te n a n c e  w h e re v e r  he c a n .  P e o p le  

s a y  t h a t ,  i n  th e  o ld  d a y s , f a m i l i e s  u s e d  t o  s e l l  t h e i r  c h i l d r e n

1 . B odi m eans i r f i n  j , w h ich  i s  a  t r a d i t i o n a l  wooden h o e . D ia ,
l i t e r a l l y  means b i g ,  b u t  i s  u s e d  h e re  to  r e f e r  t o  th e  m a j o r i t y  o r  
t h e  b u lk  o f  th e  h o e s  t h a t  w ere u s e d  a t  t h a t  t im e .  The name o f  
t h e  m onth i n d i c a t e s  th e  t im e  i n  w h ich  a l l  t h e  h o e s  a r e  a c t i v e l y  
em ployed  i n  fa rm in g  a c t i v i t y .  Anybody may b e  s e e n  c a r r y i n g  h o e s  
a l l  d a y .



25  9

an d  o t h e r  members o f  t h e i r  k in  f o r  a  h a n d fu l  o f  g r a in *  I n d e e d ,  

i t  was i n  t h i s  m onth t h a t  f a m ily  t i e s ,  many y e a r s  a g o , w ere 

t h r e a t e n e d  w ith  p e rm an en t s e v e r a n c e .

Kworadu ( S e p te m b e r ) :

T h is  i s  t h e  f i r s t  p l e a s a n t  m onth o f  th e  new y e a r .  C a t t l e  a r e  

b ro u g h t  from  camps t o  th e  s e t t l e m e n t s  i n  p r e p a r a t i o n  f o r  th e  f i r s t  

f r u i t s  cerem ony , a n d  th e  f e s t i v a l  o f  k o n y in g a r  (b e a n  l e a f )  i s  

p e r fo rm e d . T h e re  i s  a  s h o r t  l u l l ,  a f t e r  w h ich  w ork c o n t i n u e s .  

P e o p le  a r e  r e l i e v e d  o f  t h e i r  h u n g e r ,  an d  t h e  f i n a l  h o e in g  a n d  

w eed in g  i s  d o n e .

K w ish i ( l i f t  up  -  O c to b e r ) :

P e o p le  s t a r t  becom ing  b u sy  a g a in  a s  th e  h a r v e s t  s e a s o n  i s  a b o u t  

t o  b e g in .  S ta c k s  ( kw ordo o r  k w o il  and  b v /e d i) a r e  m ade, g ro u n d n u ts  

a r e  d u g , sesam e an d  b u l l r u s h  m i l l e t  ( a r a ) a r e  h a r v e s t e d  a n d  

s t a c k e d ,  to b a c c o  i s  c u t ,  an d  th e  ,ja l  cerem ony  i s  p e r fo rm e d .

C a t t l e  a r e  once m ore ta k e n  to  cam ps, an d  p e o p le  w i l l  r e s t  f o r  a  

week o r  two b e f o r e  th e y  resum e w ork on t h e i r  f a rm s .

F i l  Kweren (N ovem ber):

The h a r v e s t  o f  sesam e an d  b u l l r u s h  m i l l e t  c o n t i n u e s .  Now t h e  

t a n y a r i  ( r i t e )  o f  monong k a n y e r  (new g r a i n ) ,  known a s  kurum  ( a n t ) ,  

i s  p e r fo rm e d . P e o p le  p r e p a r e  th e m s e lv e s  f o r  t h e  h a r v e s t  i n  th e  

m ain  d i s t a n t  fa rm s  an d  a n o th e r  b u sy  p e r io d  b e g in s .

U ru fu  (D ecem b er);

Kwadinyo a s h i  ( a  b e e r  o f f e r i n g  f o r  g r a i n  k n i f e )  i s  made t o

1 .  P e o p le  a r e  n o t  u n an im o u s a s  t o  t h e  m ean ing  o f  t h i s  m o n th . Some 
s a y  t h a t  w hat i s  l i f t e d  up  i s  th e  h u n g e r . O th e r s ,  h o w e v e r , s a y  
t h a t  t h e  m onth i s  so  c a l l e d  b e c a u s e  some o f  t h e  c ro p s  a r e  t i e d  up  
an d  l i f t e d  on to  s t a c k s  ( b w e d i) o r  on t o  r o c k s  t o  d r y .  B o th  
m ean in g s a r e  a c c e p t a b l e .
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i n d i c a t e  th e  b e g in n in g  o f  heavy  h a r v e s t i n g  i n  th e  d i s t a n t  farm s*  

P e o p le  b u i ld  te m p o ra ry  homes i n  th e  d i s t a n t  fa rm s i n  o r d e r  to  

be  n e a r  t h e i r  work* Sesam e i s  s h e l le d *

K w inyige  ( J a n u a r y ) :

T r e e s  a n d  g r a s s  a r e  c u t  f o r  r o o f i n g ,  and  t h e r e  i s  some s c a t t e r e d  

b u sh  b u rn in g *  H a rv e s t  c o n t in u e s  an d  th e  c u t  g r a i n  i s  c o l l e c t e d  

i n  t h e  h edged  e n c lo s u r e s  known a s  dw er i n  t h e  farm  i t s e l f *

K ish u  K ur ( F e b r u a r y ) :

A s h o r t  l u l l *  T obacco  l e a v e s  a r e  p ic k e d ,  g ro u n d  o r  l e f t  t o  d ry*  

T h re s h in g  o f  l i g h t  g r a i n  an d  b u l l r u s h  m i l l e t  s t a r t s *  T h is  i s  t h e  

f a v o u r i t e  m onth f o r  m a r r ia g e  c e re m o n ie s .  Some p e o p le  a r e  s t i l l  

b u sy  c u t t i n g  g r a s s  f o r  t h a t c h i n g  o r  f o r  s a l e .

Bwie (M a rc h ) :

G r a in  i n  th e  d i s t a n t  fa rm s  i s  t h r e s h e d ,  winnowed an d  c a r r i e d  home 

t o  b e  s t o r e d  i n  t h e  g r a n a r i e s .  T h is  a c t i v i t y  c o n t in u e s  u n t i l  

T i g i d i  ( A p r i l ) .  C a t t l e  a r e  r e t u r n e d  home from  t h e i r  cam ps, an d  

women s t a r t  m aking  c la y  p o t s .  The Mara o r  t h e  d ry  s e a s o n  h a s  

s t a r t e d .

v ) D iv i s io n  o f  L ab o u r an d  th e  I n d i v i d u a l 's  R ig h ts  i n  t h e  Farm  

P ro d u c e  o f  a  H o u se h o ld

As a  g e n e r a l  r u l e ,  th e  w o rk in g  team  o f  a  Nyimang f a m i ly  c o n s i s t s  

o f  a  m an, h i s  w i f e ,  o r  w iv e s , an d  h i s  u n m a rr ie d  c h i l d r e n .  A s i n g l e  

h o u s e h o ld  may p o s s e s s  more th a n  one c u l t i v a b l e  p l o t  t o  m anage . A p a r t 

from  th e  d i s t a n t  farm  o f  th e  f a t h e r ,  ea ch  w ife  may hav e  h e r  own p l o t  

o r  p l o t s  on  w hich  t o  grow  h e r  own c r o p s .  H ow ever, w h i le ,  a s  i n d i c a t e d ,  

e a c h  o f  t h e  c o -w iv e s  m ig h t have  h e r  own fa rm  f o r  w h ich  sh e  i s  

a b s o l u t e l y  r e s p o n s i b l e ,  sh e  i s  a l s o  e x p e c te d  to  h e lp  h e r  h u sb a n d  an d
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1
c o n t r i b u t e  h e r  l a b o u r  i n  th e  g e n e r a l  f a m ily  h o l d in g .  As a  r u l e ,  

t h e  f a t h e r  h a s  a b s o lu t e  l e g a l  pow er o f  d i r e c t i o n  o v e r  th e  l a b o u r  o f  

h i s  f a m ily  m em bers.

C h i l d r e n :

The p a r t  p la y e d  by th e  c h i l d r e n  i n  th e  c o - o p e r a t i v e  l a b o u r  o f  th e  

Nyimang f a m ily  i s  c o n s id e r a b l e .  B e fo re  r e a c h in g  p u b e r ty ,  th e  

m ale  c h i l d r e n  a r e  e x p e c te d  t o  lo o k  a f t e r  th e  g o a t s ,  s h e e p  and  

c a l v e s .  T r a d i t i o n a l l y ,  m ale  a d o le s c e n t s  a r e  h e ld  r e s p o n s i b l e  

f o r  c a t t l e  h e r d in g ,  and  a r e  t h u s  n o t  r e q u i r e d  to  w ork r e g u l a r l y  

on t h e  f a rm s . They a l s o  h av e  th e  o n e ro u s  r e s p o n s i b i l i t y  o f  

d e fe n d in g  th e  v i l l a g e .  B ut t h i s  g e n e r a l  r u l e  i s  n o t  a lw a y s  

f o l lo w e d .  I n  many c a s e s  u n m a r r ie d ,  grow n c h i l d r e n ,  e s p e c i a l l y  

i f  th e y  do n o t  own l i v e s t o c k ,  m ust h e lp  t h e i r  p a r e n t s  on  t h e i r  

f a r m s .  At t im e s  s e p a r a t e  farm  p l o t s  may be a s s ig n e d  t o  be  w orked  

by  th e  grown c h i l d r e n .  U n m a rried  d a u g h te r s  a r e  a  v e ry  im p o r ta n t  

w o rk in g  f o r c e  i n  t h e  Nyimang d o m e s tic  an d  farm  a c t i v i t i e s .  They 

m ust h e lp  t h e i r  m o th e rs  i n  t h e i r  d o m e s tic  w ork an d  m ust a s s i s t  

t h e i r  f a t h e r s  i n  t h e i r  d i s t a n t  f a r m s .  B ut a s  so o n  a s  t h e y  g e t  

m a r r ie d ,  t h e i r  f a t h e r s  l o s e  a l l  r i g h t s  o v e r  t h e i r  s e r v i c e s  i n  

t h e s e  f a r m s .  The d a u g h te r  w ould  c o n t in u e  t o  l i v e  w i th  t h e  

f a m i ly  o f  h e r  b i r t h  f o r  some t im e  a f t e r  m a r r ia g e ,  b u t  i s  no  lo n g e r  

r e q u i r e d  to  work on th e  d i s t a n t  f a r m s . Now a l l  h e r  s e r v i c e s  a r e  

tu r n e d  to  a s s i s t i n g  h e r  m o th e r .  She m ust h e lp  h e r  on  t h e  home 

fa rm  ( t i n y ) an d  t h e  h i l l s i d e  farm  ( w or) .  She may a l s o  h a v e  h e r

1 . N a d e l, The N uba, o p . c i t . , 51» n .  1 , m e n tio n e d  t h a t  Nyim ang women 
a r e  n o t  r e q u i r e d  t o  work on th e  d i s t a n t  f a r m s .  T h is  c o n te n t io n  
i s  now p a r t  o f  h i s t o r y .  I n  t h e  m odern Nyimang a  r e f u s a l  b y  a  
w ife  t o  work on h e r  h u s b a n d ’ s  fa rm  i s  s m o th e r  g ro u n d  f o r  d i v o r c e .
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own s m a l l  fa rm in g  p l o t  on w h ich  t o  grow g ro u n d n u ts  o r  se sa m e . 

H ow ever, c ro p s  c o l l e c t e d  from  t h i s  farm  m ust go to  th e  m o th e r ’ s  

g r a n a r y  f o r  th e  b e n e f i t  o f  th e  f a m ily  a s  th e  d a u g h te r  h a s  no 

g r a n a r y  o f  h e r  own. I f  sh e  w is h e s  t o  d i s p o s e  o f  p a r t  o f  th e s e  

c r o p s ,  p e rm is s io n  m ust be  s o u g h t  from  h e r  m o th e r . T e c h n ic a l ly  

a  d a u g h te r  l a c k s  l e g a l  c a p a c i ty  t o  own o r  d is p o s e  o f  p r o p e r t y  o f  

an y  k in d ,  o t h e r  t h a n  p e r s o n a l  e f f e c t s ,  an d  h a s  no p r o p r i e t a r y  . 

r i g h t  o v e r  th e s e  c r o p s .  I n  p r a c t i c e  p e rm is s io n  i s  g iv e n  a s  a  

m a t t e r  o f  c o u r s e .

A m ale  u n m a rr ie d  c h i l d  may demand t h a t  h i s  f a t h e r ,  a s  o f  r i g h t ,  

p r o v id e  him  w ith  a  c u l t i v a b l e  p l o t .  C u s to m a r ily  th e  f a t h e r  m ust 

com ply w ith  h i s  s o n ’s  r e q u e s t .  H ow ever, t h e  p ro d u ce  from  s u c h  

a  fa rm  m ust go t o  t h e  f a t h e r ’ s  t i l f u  ( g r a n a r y ) .  B ut i f  th e  

f a t h e r  so  w is h e s ,  a  s e p a r a t e  g r a n a r y  may b e  b u i l t  t o  s t o r e  p a r t  

o f  t h e  c ro p s  c o l l e c t e d  from  th e  s o n ’ s  f a rm . T h is  c ro p  ( i f  l e f t  

a s  s u r p l u s )  w ould  u l t i m a t e l y  be  u s e d  t o  buy  l i v e s t o c k  w h ich  

w ou ld  e v e n tu a l ly  b e  u s e d  t o  pay  th e  m a r r ia g e  c o n s i d e r a t i o n  f o r  

t h a t  s o n .  I t  i s  a l s o  p o s s i b l e  t h a t  a n  a i l i n g  f a t h e r  may d iv id e  

h i s  fa rm  p l o t  t o  be  c u l t i v a t e d  by  h i s  c h i l d r e n .  T h is  a l l o c a t i o n  

d o e s  n o t  im p ly  a n y  f i n a l  d i v i s i o n  o f  p r o p e r t y .  H ow ever, a  

f a t h e r  who p a r c e l s  o u t h i s  fa rm  among h i s  c h i l d r e n  w h i l s t  he  i s  

s t i l l  a l i v e ,  c o n t in u e s  t o  h o ld  p r o p r i e t a r y  i n t e r e s t  o v e r  h i s  

fa rm , w h ich  i s  r e g a r d e d  a s  a  s i n g l e  p l o t  u n d e r  h i s  c o n t r o l .

C ro p s c o l l e c t e d  from  t h e s e  p l o t s  m ust be s t o r e d  i n  t h e  f a t h e r ’ s  

g r a n a r y .  S h o u ld  a n  u n m a r r ie d  c h i l d  o ccu p y  and  farm  v i r g i n  

l a n d ,  th e n  su c h  l a n d ,  t o g e t h e r  w i th  i t s  p ro d u c e , a r e  l e g a l l y  

c o n s id e r e d  t o  be  th e  p r o p e r t y  o f  th e  f a t h e r .  A f t e r  t h e  f a t h e r ’ s



263

d e a th ,  l a n d  a c q u i r e d  th ro u g h  t h e  i n d i v i d u a l  e f f o r t  o f  a  c h i l d  

re m a in s  i n  t h a t  c h i l d ’ s  p r i v a t e  h o ld in g  a s  b e in g  h i s  te m e l  ( a x e ) ,  

a n d  w i l l  n o t  f a l l  i n t o  th e  common p o o l o f  th e  fa m ily  p r o p e r t y .

The s i t u a t i o n  i s  d i f f e r e n t  i n  t h e  c a s e  o f  a  m a r r ie d  c h i l d .  The 

c h a n g in g  s t a t u s  o f  a  m a r r ie d  man from  t h a t  o f  d ep en d en cy  t o  t h a t  

o f  in d e p e n d e n c e , w i th  th e  c a p a c i ty  t o  a c q u i r e  p r o p e r ty  on  h i s  

own b e h a l f  i s  s i g n i f i c a n t  u n d e r  th e  Nyim ang c u s to m a ry  law  o f  

p r o p e r t y .  T h u s , a  m a r r ie d  so n  who h a s  b u i l t  a  s e p a r a t e  home 

away from  h i s  f a t h e r ’s  compound i s  no l o n g e r  c o u n te d  ( e c o n o m ic a l ly )  

a s  a  member o f  h i s  f a t h e r ’ s  h o u s e h o ld .  He becom es e c o n o m ic a l ly  

in d e p e n d e n t  w i th  a  s e p a r a t e  b u d g e t .  As a  f a m ily  h ead  h e  i s  now 

endow ed w ith  a  l i m i t e d  c o n t r o l l i n g  a u t h o r i t y  o v e r  h i s  s m a l l  

h o u s e h o ld .  Land t h a t  was c u l t i v a t e d  by h im , o r  a p p o r t io n e d  t o  

him  by h i s  f a t h e r ,  becom es h i s  p r i v a t e  p r o p e r t y .  He may d is p o s e  

o f  some o f  th e  p r o p e r ty  w i th o u t  r e s o r t  t o  h i s  f a t h e r .

C u s to m a r i ly ,  a  m a r r ie d  so n  i s  f o r b id d e n  t o  s e l l  o r  o th e r w is e  

d i s p o s e  o f  a  ram , a  co ck  o r  a  b u l l  w i th o u t  h i s  f a t h e r ’ s  p e r m is s io n .  

As th e s e  a n im a ls  hav e  r i t u a l  s i g n i f i c a n c e ,  t h e  m a r r ie d  s o n  w i l l  

n e v e r  s l a u g h t e r  them  i n  h i s  compound w h ile  h i s  f a t h e r  i s  a l i v e .  

T h ese  a n im a ls  m ust b e  r e a r e d  a n d  k e p t  f o r  t h e  f a t h e r  t o  d i s p o s e  

o f  i n  w h a te v e r  w ays he  s e e s  f i t .

I f  t h e  m a r r ie d  s o n  l i v e s  w i th in  a  r e a s o n a b le  d i s t a n c e  from  h i s  

f a t h e r ’ s  com pound, a s  he u s u a l l y  d o e s , t h e n  he  h a s  t h e  o p p o r tu n i ty  

t o  b e n e f i t  from  th e  fo o d  a n d  d r in k  i n  h i s  f a t h e r ’ s  hom e. W hile  

t h e  f a t h e r  i s  s t i l l  a l i v e  t h e  m a r r ie d  so n  c o n t in u e s  t o  b e  r i t u a l l y  

c o n n e c te d  w ith  h im • T hus a  m a r r ie d  s o n  m ust p r o v id e  h i s

f a t h e r  w i th  a  y e a r l y  to k e n  g i f t  o f  g r a i n  i n  r e t u r n  f o r  t h e  r i t u a l
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s e r v i c e s  o f  th e  f a t h e r .

I f  a  so n  c o n t in u e s  t o  c u l t i v a t e  a  p l o t  o f  l a n d  a l l o t t e d  t o  h im , 

b y  h i s  f a t h e r  u n t i l  he g e t  m a r r ie d ,  th e n  su c h  l a n d  w i l l  be  

c o n s id e r e d  a s  an  im p l ie d  m a r r ia g e  g i f t  from  th e  f a t h e r .  Such  

l a n d  becom es p r i v a t e  p r o p e r ty  a n d  w i l l  n e v e r  r e v e r t  t o  t h e  common

fa m ily  p o o l .  H ow ever, i t  i s  n o t  lav/ t h a t  a  f a t h e r  s h o u ld  p r o v id e

c u l t i v a b l e  la n d  e a c h  tim e  one o f  h i s  c h i l d r e n  i s  m a r r ie d .  I t  

i s ,  i n  p r a c t i c e ,  d i f f i c u l t  t o  m eet a l l  t h e  r e q u i r e m e n ts ,  

e s p e c i a l l y  i f  a  p e r s o n  h a s  s e v e r a l  c h i l d r e n ,  w ith  o n ly  one p l o t  

o f  l a n d .  I n  an y  c a s e ,  t h e r e  i s  no s h o r t a g e  o f  l a n d  a s  t h e r e  

i s  a lw a y s  enough l a n d  t o  o ccu p y  o r  a c q u i r e  a t  l e a s t  on  t h e  'b o r ro w in g  

p r i n c i p l e * .  B ut i f  th e  f a t h e r  h a s  g iv e n  a  p ie c e  o f  l a n d  t o  a  

s t r a n g e r ,  o r  e v e n  t o  h i s  own b r o t h e r ,  t h e n  s u c h  l a n d  m ig h t be

c la im e d  b a c k  by  th e  h e i r s ,  a s  i t  i s  a lw a y s  p resum ed  t h a t  no l a n d

may b e  g iv e n  a s  a n  o u t r i g h t  g i f t  t o  s t r a n g e r s .  No s u c h  

p re s u m p tio n  i s  c o n te m p la te d  when a  g i f t  i s  made t o  a  s o n .  T h a t 

i s  b e c a u s e  c h i l d r e n  have  i n h e r e n t  r i g h t s  i n  t h e  f a t h e r ' s  l a n d  by  

v i r t u e  o f  t h e i r  b i r t h .  I t  seem s, h o w ev er, t h a t  th e  f a t h e r ' s  

r i g h t  t o  a l i e n a t e  th e  la n d  o u t s i d e  h i s  f a m i ly  c i r c l e  i s  c u rb e d  

o n ly  b y  t h e  o v e r r i d i n g  i n t e r e s t s  ( s o c i a l  r a t h e r  th a n  l e g a l )  o f  h i s  

c h i l d r e n ,  and  t h a t  a c c o r d in g  t o  cu s to m , t h e  f a t h e r  h a s  a  w ide  

p r e r o g a t i v e  t o  d i s p o s e  o f  t h e  f a m ily  l a n d .  H is  c h i l d r e n  h av e  

a lw a y s  had  a n  im p l ie d  c u s to m a ry  r i g h t  t o  redeem  th e  l a n d  so  

a l i e n a t e d  by t h e i r  f a t h e r  t o  t h i r d  p a r t i e s .

T r a d i t i o n a l l y ,  d a u g h te r s  hav e  no r i g h t s  i n  t h e i r  f a t h e r ' s  l a n d .

They a r e  g e n e r a l l y  r e f e r r e d  t o  a s  wa b a a r  ( s t r a n g e r s ) .  T hey  

n e v e r  h o ld  p e rm a n en t o r  p r o p r i e t a r y  i n t e r e s t s  i n  th e  f a m i ly
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p r o p e r t y .  T h a t i s  so  p a r t i c u l a r l y  i n  l a n d  a n d  c a t t l e .  I t  i s  

c u s to m a ry  t h a t  women j o i n  t h e i r  h u s b a n d 's  f a m i l i e s  a f t e r  th e y  g e t  

m a r r ie d ,  an d  f o r  t h a t  r e a s o n  l o s e  a l l  p r o p e r t y  r i g h t s  w i t h in  

t h e i r  f a m i l i e s  o f  o r i g i n ,  w h i le  u n m a rr ie d  d a u g h te r s  e n jo y  o n ly  

t h e  r i g h t  o f  m a in te n a n c e . Even i f  a  d a u g h te r  h a s  c l e a r e d  v i r g i n  

l a n d  a n d  c o n v e r te d  i t  i n t o  a  c u l t i v a b l e  fa rm , th e  l a n d  s h o u ld ,  

by  la w , b e lo n g  t o  h e r  f a t h e r  o r  h i s  h e i r  a f t e r  th e  d a u g h te r  i s  

m a r r i e d .  T h is  i s  so  no m a t t e r  f o r  how lo n g  sh e  c o n t in u e s  t o  

p o s s e s s  th e  l a n d .  T h is  r u l e  a p p l i e s  t o  a l l  l i v e s t o c k  p r o p e r t i e s  

a c q u i r e d  by th e  fe m a le  members o f  t h e  f a m i ly .  T h is  i s  g e n e r a l l y  

i n  c o n t r a d i c t i o n  t o  th e  p r i n c i p l e  t h a t  a  p e r s o n  i s  e n t i t l e d  t o  

t h e  f r u i t s  o f  h i s  l a b o u r .  I n s t a n c e s ,  h o w e v e r, e x i s t  w here  a  

f a t h e r  may p r o v id e  h i s  m a r r ie d  d a u g h te r  w i th  a  p l o t  o f  l a n d  a s  a  

g i f t .  T h is  i s  n o t  a  m an d a to ry  r u l e ,  b u t  s h o u ld  a  f a t h e r  g iv e  

l a n d  a s  a  m a r r ia g e  g i f t  t o  h i s  d a u g h te r ,  a s  w i l l  b e  e x p la in e d ,  

t h e n  t h a t  w ould  b e  h e ld  a s  a n  o u t r i g h t  g i f t  w h ich  w ou ld  n o t  b e  

r e v o k e d .  H ere t h e n ,  t h e  d a u g h te r  a c q u i r e s  a  p r o p r i e t a r y  r i g h t  

i n  t h a t  l a n d .  Though th e  l a n d  w i l l  b e  a d m in is t e r e d  by  h e r  

h u s b a n d , y e t  sh e  i s  th e  o n ly  p e r s o n  who h a s  a n  a b s o lu t e  r i g h t  o f  

d i s p o s a l  o v e r  i t .  Even h e r  h u sb an d  h a s  no r i g h t  t o  d i s p o s e  o f  

s u c h  l a n d  w i th o u t  h e r  c o n s e n t .  H ow ever, i f  sh e  i n t e n d s  t o  

d i s p o s e  o f  i t ,  s h e  m ust f i r s t  c o n s u l t  h e r  h u s b a n d . She h a s  

a b s o lu t e  r i g h t  t o  p r e v e n t  h e r  c o -w iv e s  from  j o i n i n g  i n  t o  u t i l i z e  

th e  l a n d .  Upon h e r  d e a th  th e  l a n d  w i l l  b e  i n h e r i t e d  by  h e r  

c h i l d r e n  a lo n e ,  t o  th e  e x c lu s io n  o f  th e  c h i l d r e n  o f  h e r  c o - w iv e s .  

I t  s h o u ld  be rem em bered  t h a t  t h i s  i s  t h e  o n ly  o c c a s io n  ( a p a r t  

from  a n  o u t r i g h t  s a l e  o f  l a n d )  w here la n d h o ld in g  p e rm a n e n tly
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s h i f t s  from  one c l a n  t o  a n o th e r  w ith o u t  c h a n c e  o f  r e d e m p tio n . 

W iv e s :

As h a s  b e e n  m e n tio n e d  a b o v e , home fa rm s  a r e  w h o lly  m anaged by

women. The men h e lp  o n ly  w ith  th e  h e a v ie r  w ork o f  c l e a r i n g ,

c u t t i n g  th e  t r e e s  a n d  c o n s t r u c t i n g  o r  r e p a i r i n g  f e n c e s .  A man

may a l s o  h e lp  w ith  o c c a s io n a l  w ork o r  may p r o v id e  one o r  two

b e e r  p a r t i e s  t o  c l e a r  h i s  w i f e 's  fa rm , b u t  th e  b u lk  o f  t h e  work

i n  t h e s e  fa rm s  i s  done by th e  woman and  h e r  c h i l d r e n .  On many

o c c a s io n s ,  women a r e  l e f t  t o  e x e r c i s e  c o m p le te  c o n t r o l  o v e r  t h e

p ro d u c e  o f  th e s e  f a r m s .  They may, a t  t h e i r  own d i s c r e t i o n ,

d e c id e  when t o  s t a r t  h a r v e s t i n g ,  o r  w hat p o r t i o n  s h o u ld  be

consum ed o r  s t o r e d .  H ow ever, t r a d i t i o n a l l y  a  woman e n jo y e d
1

l i t t l e  freedom  c o n c e r n in g  th e  d i s p o s a l  o f  h e r  farm  p r o d u c e .

B ut due t o  r e c e n t  econom ic an d  s o c i a l  d e v e lo p m e n ts , women may

s e l l  g r o u n d n u ts ,  se sa m e , b u l l r u s h  m i l l e t  an d  o t h e r  v e g e t a b l e s ,

2b u t  a r e  t o t a l l y  f o r b id d e n  t o  s e l l  g r a i n .  G e n e r a l ly ,  a  woman may

s e l l  o n ly  when t h e r e  i s  a  b ig  s u r p l u s ,  o r  when t h e r e  i s  a n

e m e rg en c y . I n  any  c a s e ,  c o n s e n t  o f  t h e  h u sb a n d  m ust b e  o b ta in e d  

i f  t h e  w ife  i n t e n d s  t o  s e l l  a  l a r g e  q u a n t i t y .  I n d e e d ,  c o n s e n t  

i s  so m e tim es  im p l ie d  e v e n  i f  i t  i s  n o t  e x p r e s s ly  g iv e n ,  a s  i t  i s

a lw a y s  t a k e n  f o r  g r a n t e d  t h a t  d i s p o s a l  o f  c r o p s  by  s a l e  i s  done

p r o p e r l y  and  t o  t h e  b e n e f i t  o f  t h e  h o u s e h o ld .  A lth o u g h  th e  

h u sb a n d  i s  l e g a l l y  e n t i t l e d  t o  th e  p ro c e e d s  o f  th e  c ro p  s o l d  by  

h i s  w i f e ,  he n o rm a l ly  d o es  n o t  e x e r c i s e  h i s  r i g h t .  H ow ever, i f

1 . N a d e l, The N uba, o p . c i t . , k ? .
2 .  I b i d . ,  5 1 .
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a  woman u s e s  th e  p ro c e e d s  t o  buy d u r a b le  p r o p e r t i e s ,  s u c h  a s  

l i v e s t o c k ,  a  gun o r  a  p l o t  o f  l a n d ,  th e n  a l l  t h e s e  p r o p e r t i e s  w i l l  

be  c o n s id e r e d  th e  p r o p e r ty  o f  th e  h u sb a n d , an d  th e  woman n e v e r  

g a in s  any  p r o p r i e t a r y  r i g h t s  to  them  s e p a r a t e  from  th o s e  o f  h e r  

h u s b a n d .

Among th e  Nyimang c o -w iv e s  l i v e  i n  s e p a r a t e  h u t s ;  e a c h  w ith

s e p a r a t e  g r a n a r i e s  w here th e y  s t o r e  c ro p s  c o l l e c t e d  from  t h e i r

f a r m s .  The h u sb a n d  h a s  h i s  own g r a n a r y .  I f  he h a s  m ore th a n

one w i f e ,  th e n  he  m ust have  a  s e p a r a t e  g r a n a r y  i n  e a c h  o f  th e

s e v e r a l  h u t s  o c c u p ie d  by h i s  w iv e s .  C ro p s  c o l l e c t e d  by  women

from  t h e i r  fa rm s  a r e  u s e d  to  p r o v id e  fo o d  f o r  t h e i r  c h i l d r e n  and  
1

h u s b a n d . H ow ever, th e  d i v i s i o n  o f  th e  fa rm  p ro d u c e  i n t o

g r a n a r i e s ,  a s  d e s c r ib e d  by  N a d e l, i s  m is le a d in g  an d  d o e s  n o t

2a p p ly  t o  Nyimang p e o p le .  O nly  c ro p s  t h a t  a r e  c o l l e c t e d  from  

th e  d i s t a n t  fa rm s  (m e n 's  f a rm s )  a r e  s t o r e d  i n  th e  h u s b a n d 's  

g r a n a r y ,  w h ile  c r o p s  c o l l e c t e d  from  t i n y  o r  w or (w om en 's  fa rm s)  

a r e  s t o r e d  i n  t h e  s m a l le r  g r a n a r i e s  (w om en 's g r a n a r i e s ) .  They 

m ust a lw a y s  be  s t o r e d  s e p a r a t e l y  b e c a u s e  d i s p o s a l  o f  c r o p s  from  

t h e s e  f a rm s , a s  h a s  b e e n  made c l e a r ,  i s  s e p a r a t e l y  c o n t r o l l e d .

T h is  b e in g  th e  c a s e ,  e a ch  w ife  h a s  a n  a b s o lu t e  an d  e x c lu s i v e  

r i g h t  o v e r  c ro p s  c o l l e c t e d  from  h e r  fa rm s  v i s - a - v i s  h e r  c o -w iv e s .  

The h u sb a n d  h a s  no r i g h t  t o  com pel any o f  h i s  w iv e s  t o  s u r r e n d e r

1 . N a d e l s a i d  i n  The N uba, p .  4 7 , t h a t  i n  m ost Nuba t r i b e s  t h e
h u sb a n d  " w i l l  e a t  w i th  e a ch  o f  h i s  w iv e s  i n  t u r n ,  on  d i f f e r e n t
d a y s " .  T h is  c o n te n t io n  i s  n o t  t r u e  i n  Nyim ang s o c i e t y ,  w here  i t
i s  in cu m b en t on  e a c h  w ife  t o  p r e p a r e  h e r  h u s b a n d 's  good  d a i l y  
i r r e s p e c t i v e  o f  w hat h e r  o t h e r  c o -w iv e s  d o . Thus i t  i s  common, 
when m e a ltim e s  come ro u n d , t o  s e e  s e v e r a l  d i s h e s  p r o v id e d  by 
d i f f e r e n t  w iv e s , i n  f r o n t  o f  a  h u sb a n d , who v / i l l  e a t  p a r t ,  m o s t ly  
w ith  h i s  young c h i l d r e n ,  a n d  th e n  g iv e  t h e  r e s t  t o  t h e  d o m e s tic  
a n im a ls ,  su c h  a s  do g s and  fo w l .

2 .  N a d e l, The N uba, o p . c i t . , 4 7 .
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p a r t  o f  h e r  farm  p ro d u c e  f o r  t h e  b e n e f i t  o f  h e r  c o -w iv e s .  I n  

t h e  c a s e  o f  c ro p s  from  th e  fa m ily  fa rm s ( d i s t a n t  f a r m s ) ,  th e  

h u sb a n d  d i v id e s  s u c h  c ro p s  p r o p o r t i o n a l l y  i n t o  h i s  g r a n a r i e s  i n  

t h e  d i f f e r e n t  h u t s .  T h is  i s  a  p r o v i s i o n a l  d i v i s i o n  o f  th e  

f a m i ly  incom e w h ich  i s  n o t  in te n d e d  to  be  f i n a l .  The h u sb a n d  

w i l l  g iv e  o u t t h e s e  c ro p s  t o  e a c h  h o u s e h o ld  on  a  r a t i o n i n g  b a s i s ,  

a s  f o r  exam ple when one o f  t h e  h o u s e h o ld s  ru n s  s h o r t  o f  g r a i n  

s t o r a g e .  He a l s o  h a s  a  r i g h t  t o  t a k e  p a r t  o f  th e  g r a i n  s t o r e d  

i n  h i s  g r a n a r y  i n  one o f  h i s  w iv e s ' h u ts  f o r  th e  b e n e f i t  o f  

a n o th e r  h o u s e h o ld .

B e fo re  a  w ife  i s  f i n a l l y  rem oved to  j o i n  h e r  h u s b a n d 's  f a m i ly ,  

sh e  may go an d  h e lp  h e r  i n - l a w s ,  a s  a  m a t t e r  o f  c o u r t e s y ,  i n  

t h e i r  farm  l a b o u r .  T h is  i s  o p t i o n a l  w ork , a s  sh e  w ould  s t i l l  

b e  r e g a r d e d  a s  a  member o f  h e r  b i r t h  f a m i ly .  She a c q u i r e s  no 

r i g h t s  i n  th e  fa rm  p r o d u c ts  w i t h in  h e r  h u s b a n d 's  f a m ily  a s  a  

r e s u l t  o f  h e r  l a b o u r .  A lth o u g h  h e r  h u sb a n d  m ust p r o v id e  h e r  

w i th  c lo t h in g  an d  o t h e r  g i f t s ,  sh e  i s  n o t  r e g a r d e d  e c o n o m ic a l ly  

a s  a  member o f  h e r  h u s b a n d 's  f a m ily  a s  y e t .

A w ife  who h a s  j u s t  b e e n  rem oved t o  h e r  h u s b a n d 's  home h a s  

t h e  r i g h t  t o  b e  p r o v id e d  by  h e r  husb an d  w i th  a  s e p a r a t e  h u t  a n d  

a  s e p a r a t e  c u l t i v a b l e  l a n d  n e a r  h e r  h u t  a s  a  home fa rm  ( t i n y ) .

I t  i s  a  u n i v e r s a l  c u s to m a ry  r u l e  among Nyim ang t h a t  no w if e  i s  

e v e r  l e f t  w i th o u t  l a n d  f o r  a  home fa rm . I n  a d d i t i o n ,  a  h a rd 

w o rk in g  w ife  may demand -  an d  h e r  h u sb an d  m ust p ro v id e  h e r  w i th  -  

a n o th e r  p ie c e  o f  l a n d  a s  a  h i l l s i d e  farm  ( w or) • I f  t h e  w ife  

w a n ts  t o  have  an  a d d i t i o n a l  p l o t  f o r  g ro w in g  g ro u n d n u ts  a n d  se sa m e , 

t h e n  h e r  h u sb an d  i s  o b l ig e d  t o  f i n d  h e r  a  s u i t a b l e  o n e .  I n  

e a c h  c a s e  th e  h u sb a n d  m ust c l e a r  th e  l a n d  o f  b u s h e s  a n d  t r e e s
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a n d  m ust make a  p r o p e r  f e n c e  t o  p r o t e c t  t h e  fa rm  from  s t r a y i n g  

a n i m a l s .  How ever, i t  m ust be rem embered t h a t  a l t h o u g h  a l l  

p l o t s  o f  l a n d  p r o v id e d  f o r  t h e  w i f e  a r e  c o n t r o l l e d  by h e r  h u s b a n d ,  

a n d  t h u s  would  n e v e r  be r e g a r d e d  a s  h e r  p r i v a t e  p r o p e r t y ,  

n e v e r t h e l e s s ,  no h u sb a n d  i s  e n t i t l e d  t o  u s u r p  h i s  w i f e ' s  r i g h t  

t o  u t i l i z e  h i s  l a n d s  w h i l e  s h e  i s  s t i l l  h i s  w i f e .

Nyimang h o m e s te a d s  a r e  c o n s t r u c t e d  i n  c i r c u l a r  form  i n  

w h ich  a  w i f e  m ust have  a  s e p a r a t e  h u t  b u i l t  w i t h i n  t h e  c i r c l e .

I f  a  new w i f e  i s  a d d e d ,  a n  e x t r a  h u t  m ust be  b u i l t  w i t h  t h e

e v e n t u a l  e n la r g e m e n t  o f  t h e  compound s p a c e  s o  a s  t o  accom m odate

t h e  new member. A w i f e  h a s  t h e  r i g h t  t o  c u l t i v a t e  t h e  l a n d  

t h a t  f a l l s  im m e d ia te ly  b e h in d  h e r  h u t  a n d  known a s  w e i l u  b o d u .

As h a s  a l r e a d y  b e e n  s t a t e d ,  i t  i s  c u s to m a ry  f o r  a  h u sb a n d  t o  

p r o v i d e  h i s  w i f e  w i t h  -  an d  t h e  w i f e  h a s  a  r i g h t  t o  b e  g i v e n  -

c u l t i v a b l e  l a n d  f o r  h e r  t i n y  (home f a r m ) .  As t h e  l a n d  i s

a lw a y s  c o n s i d e r e d  t h e  h u s b a n d 's  p r o p e r t y ,  t h e  p r e v i o u s  w i f e  o r  

w iv e s  have  no o b j e c t i o n s  a n d  m ust su b m it  p a r t  o f  t h e i r  c u l t i v a b l e  

t i n y  t o  t h e  new c o - w i f e .  I t  f o l l o w s  t h a t  e a c h  t im e  a  new w i f e  

i s  a d d e d ,  t h e  same l a n d  w h ich  was u t i l i z e d  by  t h e  p r e v i o u s  w iv e s  

m ust b e  r e d i s t r i b u t e d  am ongst a l l  w iv e s  a s  t h e  h u sb a n d  s e e s  f i t .  

I n  some c a s e s ,  t h e  c h o ic e  i s  l e f t  t o  t h e  w iv e s  t h e m s e l v e s ,  w i t h  

t h e  m ost s e n i o r  w i f e  h a v in g  f i r s t  c h o ic e  f o r  t h e  s i t e  o f  h e r  h u t  

and  h e n c e  h e r  t i n y .  I f  t h e  w iv e s  c a n n o t  a g r e e ,  t h e n  t h e  

h u s b a n d  w i l l  d i s t r i b u t e  t h e  l a n d  a c c o r d i n g  t o  h i s  own d i s c r e t i o n .  

T h e re  w ou ld ,  h o w e v e r ,  be  a  g e n e r a l  t h o r n  f e n c e  s u r r o u n d i n g  t h e  

w hole  p l o t  o f  l a n d  h e l d  by a  g i v e n  w i r  ( h o m e s t e a d ) .  W i t h i n  t h e  

g e n e r a l  f e n c e  t h e  h o l d i n g s  ( t i n y ) o f  t h e  d i f f e r e n t  w iv e s  a r e
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s e p a r a t e d  by b o u n d a r i e s  -  k i l i n g a  o r  l u l u .  T hese  i n t e r 

b o u n d a r i e s  a r e  fo rm ed  m o s t ly  by  e i t h e r  a  l o n g  t e r r a c e  ( b e r e ) ,  

a  s t r i p  o f  u n c u l t i v a t e d  l a n d ,  o r  by t r e e s .  The f o l l o w i n g  

f i g u r e  i s  i l l u s t r a t i v e .

F i g u r e  X I I   . JL

h u t s

^ j  compound w i t h  e n t r a n c e  

-t— + - f — *r jr  t h o r n  f e n c e

 ^  b o u n d a r i e s  betx^een d i f f e r e n t  t i n y  fa rm s

E ach  t im e  a  new w i f e  i s  a d d e d ,  t h e  same p a r c e l  o f  l a n d  w o u ld  b e  

r e d i s t r i b u t e d  t o  accom m odate t h e  new member. Land s o  g i v e n  t o  

be  c u l t i v a t e d  by a  w i f e  r e m a in s  u n d e r  t h e  h u s b a n d ’s  c o n t r o l  a n d  

w i l l  n e v e r  p a s s  i n t o  p r i v a t e  o w n e rs h ip  o f  t h e  woman. T h u s ,  a  

woman h a s  a  p e rm a n e n t  r i g h t  t o  e n jo y  c u l t i v a t i o n  i n t e r e s t s  o v e r  

h e r  h u s b a n d ’s  l a n d  w h i l e  t h e i r  m a r r i a g e  s u b s i s t s .  A f t e r  

d i s s o l u t i o n  o f  t h e  m a r r i a g e  s h e  l o s e s  a l l  r i g h t s  i n  r e s p e c t  o f
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a l l  l a n d  g iv e n  t o  h e r  by h e r  h u s b a n d .  N e v e r t h e l e s s ,  t h i s

l a n d  g i v e n  t o  h e r  by  h e r  h u s b a n d  i s  r e g a r d e d  a s  p o t e n t i a l

p r o p e r t y  f o r  h e r  c h i l d r e n ,  an d  would  be u t i l i z e d  by  them  upon

h e r  d e a t h .  But i f  s h e  d i e s  c h i l d l e s s ,  a l l  h e r  l a n d  m u st  r e v e r t

t o  h e r  hu sb an d  who i s  f r e e  t o  r e d i s t r i b u t e  i t  am ongst h i s  w i v e s .

A p l o t  o f  l a n d  a s s i g n e d  t o  a  w i f e  a s  t i n y  (home farm ) o r  a s  wor

( h i l l s i d e  fa rm )  w ou ld  be  t i l l e d  by h e r  t h r o u g h o u t  h e r  l i f e  u n l e s s

t h e  h u sb a n d  c h o se  t o  move t h e  w hole  h o m es te ad  t o  a n o t h e r  p l a c e ,

w hereupon  new c u l t i v a b l e  l a n d  would  a l s o  be  g i v e n  t o  t h e  w iv e s

f o r  t h e  same p u r p o s e .  I f  a  w i f e  h a s  grown o l d  and  i s  u n a b le

t o  c u l t i v a t e  h e r  f a r m la n d ,  sh e  may, a s  o f  r i g h t ,  a l l o w  one o f  
1

h e r  sons*  w iv e s  t o  c u l t i v a t e  h e r  t i n y  o r  w o r .  She h a s  an .  

a b s o l u t e  r i g h t  t o  r e f u s e  h e r  f a r m la n d  t o  any  o f  h e r  c o - w i v e s ,  

a n d  h e r  h u sb a n d  c a n n o t  com pel h e r  t o  do s o .  As a  g e n e r a l  r u l e ,  

t h e  y o u n g e r  so n  w ou ld  a lw a y s  r e m a in  i n  h i s  f a t h e r ' s  w i r  (com pound) 

a n d  so  k e e p  t h e  manda ( h e a r t h ) .  He o c c u p i e s  h i s  m o t h e r ' s  h u t  

t o  k e e p  h e r  doorway ( o r g o l ) an d  i s  t h e r e f o r e  e n t i t l e d  t o  

c u l t i v a t e  h e r  t i n y .

As i s  s t a t e d ,  a  h u sb a n d  i n  t h e  Nyimang h a s  no r i g h t  t o  

d e p r i v e  h i s  w i f e  o f  h e r  c u l t i v a b l e  l a n d  a s s i g n e d  t o  h e r  b y  him  

w h i l e  t h e y  a r e  s t i l l  m a r r i e d .  On t h e  o t h e r  h a n d ,  t h i s  l a n d  i s  

n o t  r e g a r d e d  a s  t h e  wom an's  p r i v a t e  p r o p e r t y .  And a l t h o u g h  s h e  

h a s  a b s o l u t e  r i g h t  o f  u t i l i z a t i o n ,  s h e  h a s  no r i g h t  o f  d i s p o s i t i o n  

a s  s h e  l a c k s  any  p r o p r i e t a r y  r i g h t s  i n  t h i s  l a n d .  H ow ever, a  

woman w i t h  c h i l d r e n ,  whose h u sb a n d  h a s  d i e d ,  i s  e n t i t l e d  t o

1 .  T h i s  would  p r o b a b l y  b e  t h e  w i f e  o f  h e r  y o u n g e s t  s o n .
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r e t a i n  a l l  l a n d  a l l o t t e d  t o  h e r  by  h e r  l a t e  h u s b a n d .  She w i l l  

c o n t i n u e  t o  e n jo y  t h e  i n t e r e s t s  o v e r  su c h  l a n d  f o r  h e r  own 

s u b s i s t e n c e  and  t o  s u p p o r t  h e r  c h i l d r e n .  I f  s h e  i s  s t i l l  o f  

m a r r i a g e a b l e  ag e  s h e  may t a k e  a  l e v i r a t i c  h u sb a n d  from  h e r  

d e c e a s e d  h u s b a n d 's  a g n a t e s  ( u s u a l l y  a  y o u n g e r  b r o t h e r )  t o  b e a r  

more c h i l d r e n  i n  t h e  name o f  t h e  d e c e a s e d  h u s b a n d .  I f  s h e  

i s  c h i l d l e s s  and  r e f u s e s  t o  e n t e r  i n t o  a  l e v i r a t i c  m a r r i a g e ,  t h e n  

s h e  may be  d i v o r c e d ,  w hereupon  s h e  would l o s e  a l l  r i g h t s  o v e r  h e r  

l a t e  h u s b a n d 's  l a n d .  A widow i s  b a r r e d  from  s e l l i n g ,  p l e d g i n g  

o r  o t h e r w i s e  d i s p o s i n g  o f  h e r  d e c e a s e d  h u s b a n d ' s  l a n d  l e f t  i n  h e r  

c a r e ,  p a r t i c u l a r l y  i f  s h e  h a s  m ale  c h i l d r e n .  She m ust k e e p  a l l  

p r o p e r t y  i n t a c t  u n t i l  h e r  c h i l d r e n  come o f  a g e  and  c a n  t a k e  o v e r  

t h e  r e s p o n s i b i l i t y  o f  l o o k in g  a f t e r  t h e i r  m o th e r  an d  t h e  p r o p e r t y .  

She w ould  be a l l o w e d  by h e r  c h i l d r e n  t o  c o n t i n u e  an d  e n jo y  

i n t e r e s t s  o v e r  t h e i r  l a n d  u n t i l  s h e  d i e d .

A q u e s t i o n  may a r i s e  a s  t o  w h e th e r  t h e  r i g h t s  o f  a  widow i n  

h e r  d e c e a s e d  h u s b a n d ' s  p r o p e r t y  a r e  s e p a r a t e  from  h e r  c h i l d r e n ' s  

r i g h t s ,  o r  w h e th e r  he r  r i g h t s  a r e  d e p e n d en t  a n d  h en ce  a r e  

s u b o r d i n a t e  t o  h e r  c h i l d r e n ' s  r i g h t s .  C o n s i d e r i n g  a l l  t h e  

c i r c u m s t a n c e s ,  one may s a y  t h a t  t h e  two r i g h t s  a r e  d i f f e r e n t  i n  

n a t u r e .  I t  i s ,  h o w e v e r ,  p e r t i n e n t  t o  s t a t e  t h a t ,  among t h e  

Nyimang, t h e  r i g h t s  o f  c h i l d r e n  an d  w iv e s  i n  o n e ' s  p r o p e r t y  h av e  

p r i m a r i l y  d i f f e r e n t  l e g a l  o r i g i n ,  a l b e i t  t h e y  sire d e r i v e d  from  

t h e  same s o u r c e  ( t h e  f a t h e r / h u s b a n d  r e l a t i o n s h i p ) .  The d i f f e r e n c e  

i s  f u r t h e r  e m p h a s iz e d  i n  t h e  d i f f e r e n t  c a p a c i t y  a n d  s t a t u s  t h r o u g h  

w hich  a  p e r s o n  p a s s e s  h i s  r i g h t s  o v e r  p r o p e r t y  t o  h i s  d e p e n d a n t s .  

T h u s ,  i n  h i s  s t a t u s  a s  a  h u s b a n d ,  a  man i s  a b l e  t o  c o n f e r  l i m i t e d  

r i g h t s  and  i n t e r e s t s  i n  p r o p e r t y  on h i s  w i f e ,  w hich  s h e  h o l d s  an d
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e n j o y s  o n ly  w h i l e  s h e  l i v e s .  I n  o t h e r  w o rd s ,  a  woman h a s  o n ly

a  l i f e  i n t e r e s t  i n  h e r  h u s b a n d ’ s  p r o p e r t y .  S i m i l a r l y ,  i n  h i s  

s t a t u s  a s  a  f a t h e r ,  a  man p a s s e s  a b s o l u t e  r i g h t s  and  i n t e r e s t s  i n  

p r o p e r t y  t o  h i s  c h i l d r e n .  The r i g h t  o f  t h e  c h i l d r e n  i n  t h e i r  

f a t h e r ’ s  p r o p e r t y  i s  i n h e r e n t  a n d  a  n e c e s s a r y  c o n seq u e n c e  o f  

t h e i r  b i r t h .  I n  t h i s  c o n n e x io n ,  i t  c o u ld  be  s a i d  t h a t  a l t h o u g h  

t h e  w i f e ’ s  r i g h t s  an d  i n t e r e s t s  i n  h e r  h u s b a n d ’s  p r o p e r t y  a r e  i n  

e s s e n c e ,  s u b o r d i n a t e  t o  t h o s e  o f  h e r  c h i l d r e n ,  y e t  i t  c o u l d  a l s o  

b e  a r g u e d  t h a t  h e r  r i g h t s  a r e  n o t  d e r i v a t i v e  from  h e r  c h i l d r e n ’s  

r i g h t s .  The j u s t i f i c a t i o n  f o r  s u c h  c o n c l u s i o n s  may b e  draw n 

l a r g e l y  from  t h e  i n s t a n c e s  w here  a  w i f e  may c o n t i n u e  t o  e n jo y  

h e r  d e c e a s e d  h u s b a n d ’s  p r o p e r t y  ev en  i f  s h e  b o r e  him no c h i l d r e n .  

I n  a d d i t i o n ,  a  woman i s  n o t  e n t i t l e d ,  u n d e r  t h e  Nyimang c u s to m a ry  

l a w ,  t o  any  p a r t  o f  h e r  h u s b a n d ’ s  p r o p e r t y  a f t e r  t h e  l a w f u l  

d i s s o l u t i o n  o f  t h e  m a r r i a g e .  T h i s  i s  t h e  c a s e  e v e n  i f  s h e  h a s

c h i l d r e n  from  h e r  h u s b a n d .  I n  any  c a s e ,  w iv e s  a r e  n o t  e n t i t l e d  

t o  i n h e r i t  l a n d  from  t h e i r  h u s b a n d s ,  n o r  do d a u g h t e r s  h a v e  

r i g h t s  o f  i n h e r i t a n c e  i n  t h e i r  f a t h e r ' s  l a n d .  But i n  e a c h  c a s e  

w iv e s  an d  d a u g h t e r s  have  a  r i g h t  o f  m a in te n a n c e  w hich  may e n a b le  

them  t o  c o n t i n u e  t o  u t i l i z e  l a n d  h e l d  by  t h e i r  f a t h e r s  o r  

h u s b a n d s .

1 .  I t  i s  n e c e s s a r y  t o  p o i n t  o u t  h e r e  t h a t  t h e r e  i s  a  g r a d u a l  c h a n g e ,  
how ever  s lo w ,  to w a r d s  r e c o g n i z i n g  t h e  r i g h t  o f  d a u g h te r s  t o  s h a r e  
i n  t h e  i n h e r i t a n c e  o f  t h e i r  f a t h e r ’ s  p r o p e r t y .  T h i s  i s  due  t o  
m odern i d e a s  an d  p a r t i c u l a r l y  t o  t h e  s p r e a d  o f  I s l a m i c  c o n c e p t i o n s  
i n  t h i s  a r e a  o f  p r o p e r t y  l a w .



CHAPTER VII

RIGHTS AND INTERESTS IN LAND I c o n t i n u e d )

THE NATURE OF THE INDIVIDUAL1S INTEREST IN LAND

I t  h a s  b e e n  s t a t e d  above t h a t  i n  fo rm e r  y e a r s ,  when th e  

Nyimang p e o p le  w ere  f i g h t i n g  to  a c q u i r e  l a n d  f o r  t h e i r  s e t t l e m e n t ,  

no  o r g a n i z e d  a u t h o r i t y  s to o d  b e h in d  t h e s e  w a r s .  A f t e r  th e  

i n v a s i o n  was c o m p le te d  no p o l i t i c a l  power was a b l e  to  e s t a b l i s h  any  

c l a i m  o v e r  t h e  new t e r r i t o r y  -  a s  t h e r e  was no p o l i t i c a l  p o w e rD 

By t r a d i t i o n ,  an  i n d i v i d u a l  Nyimang n e v e r  owed h i s  p o l i t i c a l  

a l l e g i a n c e  beyond  th e  l i m i t  o f  h i s  f a t h e r ’ s o r  g r a n d f a t h e r ’ s 

a u t h o r i t y .  O u t s id e  t h e  f a m i ly  c i r c l e ,  l i n e a g e  and c l a n  e l d e r s  w e re  

r e s p e c t e d ,  n o t  b e c a u s e  o f  t h e  p o l i t i c a l  s u p e r i o r i t y ,  b u t  b e c a u s e  o f  

a  g e n e r a l  c o n c e p t io n  o f  a  c o h e s i o n  f o s t e r e d  by th e  i d e a  o f  common 

d e s c e n t  and s o l i d a r i t y  w i t h i n  t h e  k i n s h i p  g roup  n e c e s s a r y  f o r  

p u r p o s e s  o f  s e l f - h e l p .

H owever, a f t e r  t h e  i n t r o d u c t i o n  o f  t h e  s y s te m  o f  N a t iv e  

A d m i n i s t r a t i o n  i n  t h e  a r e a ,  governm en t  c h i e f s  and s h e ik h s  w ere  

a p p o in t e d  t o  a d m i n i s t e r  t h e  e x i s t i n g  law  and o r d e r .  T h e i r  o f f i c e s  

w ere  n o t  b a c k e d  by any t r a d i t i o n a l  i n s t i t u t i o n a l  f o r c e ,  so  much so  

t h a t  t h e  a p p o in t e d  c h i e f s  r e m a in e d  o n ly  governm en t a g e n t s ,  and  

a l t h o u g h  th e y  e x e r c i s e d  j u r i s d i c t i o n a l  pow ers  o v e r  t h e  Nyimang 

t e r r i t o r y ,  b u t  th e y  w ere  n e v e r  a b l e  t o  e n jo y  l e g i s l a t i v e  pow ers  i n  

m a t t e r s  r e l a t i n g  t o  l a n d .  T h i s  l i m i t a t i o n  e x p l a i n s  why Nyimang 

c h i e f s  w ere  u n a b le  to  c o n t r i b u t e  d i r e c t l y  to  th e  d e v e lo p m e n t  o f  t h e  

c u s to m a ry  l a n d  law i n  th e  Nyimang a r e a .  I t  f u r t h e r  e x p l a i n s  t h e  

f a c t  t h a t  a p a r t  f rom  th e  g e n e r a l  s t a t e  a u t h o r i t y  o v e r  a l l  l a n d  i n
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t h e  S udan , no t r a d i t i o n a l  p o l i t i c a l  a u t h o r i t y  h a s  any r i g h t  o f  

c l a i m  o v e r  Nyimang l a n d .

i )  The I n d i v i d u a l ’ s R ig h t s  i n  Land h e l d  by a  D e s c e n t  Group

The te rm  " f a m i l y  l a n d "  i n  t h e  Nyimang c o n t e x t  s h o u ld  be 

s t r i c t l y  c o n f i n e d  to  l a n d  h e l d  by th e  d e s c e n t  group  o f  a  

common f a t h e r  o r  g r a n d f a t h e r .  I t  i s  n o te w o r th y  t h a t  f a m i l i e s  

among th e  Nyimang a r e  n o t  r e g a r d e d  a s  c o r p o r a t e  b o d i e s  endowed 

w i t h  a l e g a l  i d e n t i t y  s e p a r a t e  from  t h a t  o f  t h e i r  m embers.

T h u s ,  on many o c c a s i o n s  " f a m i l y  l a n d "  w ould  s im p ly  mean l a n d  

o v e r  w h ich  th e  f a t h e r  h o l d s  a  s u p e r i o r  t i t l e .  The N y im an g - ty p e  

o f  " f a m i l y  l a n d "  i s  c r e a t e d  o n ly  when th e  o r i g i n a l  h o l d e r  o f  

t h e  l a n d  h a s  d i e d  i n t e s t a t e .  The c u s to m a ry  r u l e  i s  t h a t  upon 

d e a t h  i n t e s t a t e ,  t h e  r i g h t s  o f  t h e  d e c e a s e d  p e r s o n  i n  l a n d  p a s s  

t o  a l l  h i s  m ale  c h i l d r e n .  T r a d i t i o n a l l y ,  t h e  i n h e r i t e d  l a n d  

w ould  n o t  be  d i v i d e d ,  i . e . ,  i t  would be  l e f t  i n t a c t  i n  t h e  c a r e  

o f  t h e  o l d e r  so n  to  be  e n jo y e d  by a l l  c h i l d r e n .  I n  c a s e  t h e r e  

i s  a  s o l e  h e i r  i f ,  f o r  e x a m p le ,  t h e r e  i s  o n ly  one m ale  c h i l d ,  

t h e n  su c h  l a n d  w ould  n o t  be  te rm ed  a s  " f a m i l y  l a n d "  s i n c e  

b r o t h e r s  o f  t h e  d e c e a s e d  h o l d e r  and  o t h e r  r e l a t i v e s  h a v e  no 

r i g h t s  o f  i n h e r i t a n c e  i n  t h e  d e c e a s e d  p e r s o n ’ s p r o p e r t y .

S i m i l a r l y ,  new members o f  th e  e x te n d e d  f a m i ly  h a v e  no 

e s t a b l i s h e d  r i g h t s  i n  t h e  s o - c a l l e d  " f a m i l y  p r o p e r t y "  j u s t  by 

r e a s o n  o f  b i r t h  i n t o  t h e  l a n d h o l d i n g  f a m i l y .  I n  o r d e r  t o  

u n d e r s t a n d  t h i s  r u l e ,  two f a c t o r s  m ust be  c o n s i d e r e d ,  v i z . , 

i t  i s  t h e  law  among th e  Nyimang t h a t  t h e  g r a n d c h i l d r e n  o f  a  

d e c e a s e d  p e r s o n  h a v e  no r i g h t s  i n  h i s  p r o p e r t y .  _ They a r e  n o t  

c o u n te d  among th e  h e i r s  e v e n  i f  t h e i r  g r a n d f a t h e r  h a s  d i e d
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i n t e s t a t e ,  G r a n d c h i l d r e n  a r e  c o n s id e r e d  o n ly  a s  p o t e n t i a l  

h e i r s  to  t h e i r  g r a n d f a t h e r ’ s p r o p e r t y  th ro u g h  t h e i r  f a t h e r s .  

A n o th e r  i m p o r t a n t  f a c t o r  i s  t h a t  m ost o f  t h e  Nyimang do n o t

l e g i t i m i z e  m ale  c h i l d r e n  b o r n  a s  a  r e s u l t  o f  a d u l t e r o u s  u n io n

by a  m a r r i e d  woman. Even i f  a  c h i l d  h a s  b e e n  l e g i t i m i z e d  by 

t h e  woman’ s h u s b a n d ,  t h ro u g h  a c k n o w led g em en t ,  t h e  c h i l d ’ s r i g h t s  

w ould  b e  s u b o r d i n a t e  t o  t h e  r i g h t s  o f  t h e  o t h e r ,  l e g i t i m a t e ,  

c h i l d r e n .  How ever, i t  i s  p o s s i b l e  f o r  a  p e r s o n  who h a s  no 

l e g i t i m a t e  c h i l d r e n  to  l e g i t i m i z e  h i s  own i l l e g i t i m a t e  s o n ,  

b u t  n o t  h i s  w i f e ’ s i l l e g i t i m a t e  s o n ,  t h u s  e n t i t l i n g  h im  t o  

i n h e r i t  h i s  p r o p e r t y .  T h is  may o c c u r  when a  p e r s o n  h a s  no 

a g n a t i c  m ale  r e l a t i v e s .

An u n m a r r ie d  so n  who h a s  o c c u p ie d  v i r g i n  l a n d  o r  h a s  

b o u g h t  a  p a r c e l  o f  l a n d  a s  h i s  own p e r s o n a l  p r o p e r t y ,  w ou ld  n o t  

be  r e g a r d e d  a s  an  a b s o l u t e  h o l d e r  o f  an  i n t e r e s t  i n  t h i s  l a n d  

w h i l e  h i s  f a t h e r  i s  s t i l l  a l i v e .  T h e o r e t i c a l l y ,  l e g a l  t i t l e  

t o  a l l  p r o p e r t y  a c q u i r e d  by u n m a r r ie d  c h i l d r e n  i s  v e s t e d  i n  t h e  

f a t h e r .  The h i g h e s t  i n t e r e s t  a  so n  c a n  h o l d  i n  a  p i e c e  o f

l a n d  i s  t h e  r i g h t  o f  c u l t i v a t i o n  and t h e  r i g h t  t o  e n jo y  th e

p r o d u c t s  o f  h i s  l a b o u r .  I t  f o l l o w s  t h a t  among t h e  Nyimang, 

no so n  w ould  a l i e n a t e  by way o f  s a l e ,  p l e d g e  o r  o t h e r w i s e  

d i s p o s e  o f  any p i e c e  o f  l a n d  w i t h o u t  an  e x p r e s s  c o n s e n t  o f  h i s  

f a t h e r .  I t  i s  p o s s i b l e  t h a t  a  j u n i o r  member o f  t h e  f a m i ly  

may i n v i t e  a  s t r a n g e r  t o  occupy  a v a c a n t  f a m i ly  p l o t  p e n d in g  

t h e  f a t h e r ’ s f i n a l  a p p r o v a l .  I n  many c a s e s  p e r m i s s i o n  i s  

r e a d i l y  g iv e n  u n l e s s  t h e r e  i s  a  b lo o d  f e u d  b e tw e e n  t h e  two 

f a m i l i e s .
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Land h e l d  by th e  f a t h e r  i s  o f  two k i n d s :  t h a t  w h ich  i s

a c q u i r e d  by h im  th ro u g h  h i s  own p e r s o n a l  e f f o r t  (by s a l e ,  

i n h e r i t a n c e ,  e t c . ) ,  and  t h a t  w h ich  i s  a c q u i r e d  by h i s  c h i l d r e n  

on h i s  b e h a l f o  Only l a n d  t h a t  h a s  b e e n  a c q u i r e d  by th e  

f a t h e r  t h ro u g h  h i s  p e r s o n a l  e f f o r t  c a n  p a s s  i n t o  t h e  f a m i ly  

p o o l .  B u t no l a n d  t h a t  h a s  b e e n  o c c u p ie d  o r  b o u g h t  by one 

o f  h i s  c h i l d r e n  w ould  be  added  to  t h e  f a m i ly  p o o l .  Such l a n d  

w ould  be  i n h e r i t e d  by th e  o r i g i n a l  a c q u i r e r .  S i m i l a r l y ,  l a n d  

b o u g h t  by th e  f a t h e r  by c a t t l e ,  g o a t s  o r  o t h e r  p r o p e r t y  b r o u g h t  

a s  m a r r i a g e  c o n s i d e r a t i o n  f o r  one  o f  h i s  d a u g h t e r s ,  w ould  n o t  

f a l l  i n t o  t h e  g e n e r a l  f a m i ly  p o o l ,  t h a t  i s  b e c a u s e  su c h  l a n d  

w ould  be  c la im e d  by th e  f u l l  b r o t h e r s  o f  t h e  d a u g h te r  i n  

p r e f e r e n c e  to  t h e  o t h e r  s t e p - b r o t h e r s .  N e v e r t h e l e s s ,  l a n d  

" h e l d "  by t h e  d e c e a s e d  f a t h e r  would  be  h e l d  j o i n t l y  by th e  

c h i l d r e n  o f  t h e  d e c e a s e d  p e r s o n .  However, i f  any o f  t h e  l e g a l  

h e i r s  s h o u ld  s t e p  on t o  t h e  l a n d  f o r  c u l t i v a t i o n  o r  s e t t l e m e n t  

p u r p o s e s ,  t h e n  h e  a c q u i r e s  i n t e r e s t s  w h ic h ,  i n  any c a s e ,  w ould  

n o t  be  t e r m i n a t e d  by any  member o f  t h e  d e s c e n t  g r o u p .  He 

w ould  n o t  be  d i s p o s s e s s e d  by th e  r e s t  o f  t h e  h e i r s  u n t i l  t h e  

t im e  he  c h o s e  t o  abandon  t h e  l a n d .  The r u l e  among th e  Nyimang 

i s  t h a t  t h e  f i r s t  to  occupy  th e  " f a m i l y  l a n d "  g a in s  te m p o ra ry  

r i g h t  o f  u t i l i z a t i o n  a g a i n s t  o t h e r  members o f  t h e  d e s c e n t  g r o u p .  

The r i g h t s  and i n t e r e s t s  o f  t h e  o c c u p i e r  a r e  t r a n s m i s s i b l e  t o  

h i s  c h i l d r e n  a f t e r  h i s  d e a t h .  A p e r s o n  who i s  a  member o f  a  

d e s c e n t  g roup  and  who h a s  o c c u p ie d  a  j o i n t  f a m i ly  p r o p e r t y  h a s  

no c a p a c i t y  to  a l i e n a t e  o r  d i s p o s e  p e r m a n e n t ly  o f  t h e  p r o p e r t y  

t o  a  s t r a n g e r  u n l e s s  w i t h  t h e  t a c i t  c o n s e n t  o f  t h e  r e s t  o f  t h e



278

f a m i ly  m em bers. The c o n s e n t  r e q u i r e d  h e r e  i s  t h a t  o f  t h e  

s e n i o r  members o f  t h e  d e s c e n t  g roup  o r  t h e  f a m i ly  m embers.

J u n i o r  members o f  t h e  f a m i ly  a r e  n e v e r  c o n s u l t e d  i n  m a t t e r s  

r e l a t i n g  to  t h e  g e n e r a l  management o f  t h e  f a m i ly  p r o p e r t y .

I t  h a s  b e e n  m e n t io n e d  above  t h a t  d u r i n g  th e  l i f e t i m e  o f  

t h e  f a t h e r ,  t h e  n a t u r e  o f  t h e  c h i l d r e n ’ s r i g h t s  i n  t h e  " f a m i l y  

l a n d "  i s  t h a t  o f  d e p e n d e n c y .  The r i g h t s  and i n t e r e s t s  o f  t h e  

c h i l d r e n  a r e  s u b o r d i n a t e ,  and a r e  d e r i v e d  f rom  t h e  s u p e r i o r  

t i t l e  o f  t h e i r  f a t h e r .  T hus ,  w h i l e  c h i l d r e n  a r e  s t i l l  u n d e r  

t h e i r  f a t h e r ’ s g u a r d i a n s h i p  th e y  e n jo y  o n ly  l i m i t e d  r i g h t s  o v e r  

l a n d  h e l d  by t h e i r  f a t h e r .  C h i l d r e n  and  o t h e r  members o f  t h e  

f a m i ly  m u st  s e e k  t h e  f a t h e r ’ s p e r m i s s i o n  b e f o r e  th e y  c a n  be  

a l lo w e d  t o  c u l t i v a t e  " f a m i l y  l a n d " .  I f ,  ho w e v e r ,  t h e  f a t h e r  

h i m s e l f  i s  a  " c o -o w n e r"  ( i f  h i s  b r o t h e r s  a r e  s t i l l  a l i v e ) ,  t h e n  

o n ly  t e c h n i c a l  p e r m i s s i o n  w ould  be a s k e d  fro m  h i s  b r o t h e r s .

I n  many c a s e s  p e r m i s s i o n  w ould  be  g iv e n  a s  a  m a t t e r  o f  c o u r s e ,  

e s p e c i a l l y  i f  t h e  l a n d  i s  n o t  u n d e r  a c t i v e  u t i l i z a t i o n  by o t h e r  

members o f  t h e  d e s c e n t  g ro u p .

I f ,  on t h e  o t h e r  h a n d ,  a  p e r s o n  h a s  no l i v i n g  b r o t h e r s ,  b u t  

does  h av e  b r o t h e r ’ s c h i l d r e n ,  t h e n  he  w ould  a u t o m a t i c a l l y  be 

c o n s i d e r e d  a s  t h e  h e a d  o f  t h e  e x te n d e d  f a m i l y ,  and  h i s  r i g h t s  

amount t o  a  w i l f u l  d i s p o s i t i o n  o f  t h e  f a m i ly  p r o p e r t y .  Such a 

p e r s o n  w ould  h a v e  a b e t t e r  t i t l e  to  p r o p e r t y  l e f t  by h i s  

i n t e s t a t e  f a t h e r  t h a n  h i s  b r o t h e r ’ s c h i l d r e n .  I t  i s  law  among 

th e  Nyimang t h a t  r i g h t s  o f  g r a n d c h i l d r e n  a r e  d e r i v e d  f ro m  t h e i r  

f a t h e r ’ s r i g h t s  and h e n c e  a r e  c l a s s e d  lo w e r  i n  s c a l e  t h a n  t h e  

son  o f  t h e  d e c e a s e d  p e r s o n .  The d i r e c t  so n  o f  a  p e r s o n  i s
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r e g a r d e d  a s  h i s  m ir  ( f i r e )  and t h e r e f o r e  r e p r e s e n t s  t h e  

c o n t i n u a t i o n  and l i f e  o f  t h e  d e c e a s e d  p e r s o n ,  i t  i s  h e  a lo n e  who 

i s  e n t i t l e d  t o  i n h e r i t  t h e  d e c e a s e d ’ s p r o p e r t y . However, w h i l e  

t h e  r i g h t s  o f  a  d i r e c t  so n  o f  a  p e r s o n  a r e  i n h e r e n t  r i g h t s  w h ic h  

a c c r u e  by v i r t u e  o f  b i r t h ,  a s  b e in g  m ir  ( f i r e )  o f  t h e  d e c e a s e d ,  

t h e  r i g h t s  o f  t h e  g r a n d c h i l d r e n  a r e  d e r i v a t i v e  and  a c c r u e  o n l y  

th ro u g h  s u c c e s s i o n  p u r s u a n t  to  t h e i r  f a t h e r ’ s d e a th *  H ow ever, 

t h e  g r a n d c h i l d r e n  w ould  n o t  be d i s p o s s e s s e d  i f  th e y  o c c u p ie d  

l a n d  b e lo n g i n g  t o  t h e i r  g r a n d f a t h e r ,  o r  t h a t  w h ich  h a d  b e e n  

p a s s e d  t o  them  th r o u g h  t h e i r  f a t h e r .

The r u l e s  t h a t  g o v e rn  th e  r i g h t s  and  i n t e r e s t s  o f  a  d e s c e n t  

g ro u p  t h a t  h o ld s  common " f a m i l y  l a n d "  a r e  d i f f u s e  and  i m p r e c i s e .  

The p r o p e r t y  i t s e l f  m ig h t  be  d i s p o s e d  o f ,  o r  i t  may end  i n  one  

o f  t h e  f a m i ly  l i n e s .  The f o l l o w i n g  d ia g r a m  i s  i l l u s t r a t i v e :  

F i g u r e  X I I I

X

= 0

-r-l— , i _

O O Q A 7 O  c o
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X, a  p r o p r i e t o r , d i e d  i n t e s t a t e  l e a v i n g  a  p l o t  o f  l a n d  t o  h i s  

c h i l d r e n  A and B, who w ould  i n h e r i t  t h e  p l o t  a s  f a m i ly  l a n d .

A f t e r  t h e  d e a th  o f  B, A becomes th e  owner o f  t h e  l a n d .  B’ s 

c h i l d r e n  h av e  o n ly  th e  r i g h t  o f  u t i l i z a t i o n ,  and c o u ld  n o t  

demand, f o r  e x a m p le ,  t h e  p a r t i t i o n  o f  t h e  l a n d .  A, a s  t h e  

s u r v i v i n g  so n  o f  X, i s  r e g a r d e d  as  t h e  m ir  ( f i r e )  o f  t h e  

o r i g i n a l  l a n d h o l d e r ,  and h a s  t h e r e f o r e  b e t t e r  t i t l e  t h a n  h i s  

b r o t h e r ’ s c h i l d r e n .  A, now t h e  h e a d  o f  t h e  e x te n d e d  f a m i l y ,  

h a s  t h e  r i g h t  t o  d i s p o s e  o f  t h e  l a n d  i n  w h a te v e r  m anner h e  s e e s  

f i t .

i i )  The I n d i v i d u a l ’ s R ig h t s  i n  H is  P e r s o n a l  Land

I t  i s  i m p l i c i t  i n  t h e  n a t u r e  o f  t h e  i n d i v i d u a l ’ s r i g h t  i n  

t h e  f a m i l y  l a n d ,  t h a t  t h e  a b s o l u t e  t i t l e  t o  l a n d  among th e  

Nyimang i s  v e s t e d  i n  i n d i v i d u a l  m em bers. I t  h a s  b e e n  m e n t io n e d  

e a r l i e r  t h a t  l a n d  may be te rm ed  a s  f a m i ly  p r o p e r t y  o n l y  when 

t h e  o r i g i n a l  a c q u i r e r  d i e d  i n t e s t a t e ,  and a s  m e n t io n e d ,  r u l e s  

t h a t  g o v e rn  t h e  r i g h t s  and  en jo y m e n t  o f  f a m i ly  l a n d  a r e  

i m p r e c i s e ,  w i t h  t h e  r e s u l t  t h a t  t h e  same l a n d  may c e a s e d  t o  e x i s t  

a s  f a m i ly  l a n d ,  a t  m o s t ,  a f t e r  two o r  t h r e e  g e n e r a t i o n s ,  T h i s ,  

h o w e v e r ,  d e pends  on th e  c i r c u m s t a n c e s :  w h e th e r  t h e  im m e d ia te

l i n e  o f  t h e  o r i g i n a l  a c q u i r e r  c o n t in u e d  t o  s u r v i v e ,  o r  w h e th e r  

a t  one g e n e r a t i o n  o f  t h e  d e s c e n t  g r o u p ,  t h e  l a n d  was d i s p o s e d

o f  by one o f  t h e  s e n i o r  g e n e r a t i o n .

. . .  . 1S u b j e c t  to  some l i m i t e d  r i g h t s  o f  t h e  com m unity , a n

i n d i v i d u a l  member who h a s  a c q u i r e d  l a n d  th ro u g h  p u r c h a s e ,  g i f t

1. Common r i g h t s  o v e r  o n e ’ s l a n d  amount to  r i g h t s  o f  way, g r a z i n g  and  
wood c u t t i n g .  Only r i g h t  o f  way may be e x e r c i s e d  w h i l e  t h e  l a n d  i s  
s t i l l  u n d e r  a c t u a l  u t i l i z a t i o n .  O th e r  r i g h t s  s u b s i s t  o n l y  a f t e r  
c r o p s  h av e  b e e n  c o l l e c t e d .
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i n h e r i t a n c e  o r  o c c u p a t i o n  o f  u n a p p r o p r i a t e d  l a n d ,  h a s  an

e x c l u s i v e  r i g h t  o v e r  h i s  p r o p e r t y .  C o n s i d e r i n g  t h e  g e n e r a l

sy s tem  o f  t h e  Nuba l a n d h o l d i n g ,  C o lv in  w r o t e :

The m ost  f i r m l y  h e l d  l a n d  i n  t h e  a r e a  i s ,  
n a t u r a l l y ,  t h e  h i l l - s i d e  c r o f t ,  t h a t  i s ,  
t h e  t e r r a c e d  h o l d i n g  w here  a man and  h i s  
f a m i ly  h a v e  b u i l t  a  h o u s e  on t h e  h i l l - s i d e ,  
and h a v e ,  by v e r y  a rd u o u s  l a b o u r ,  made a 
fa rm  on th e  h i l l  by  t e r r a c i n g .

The t e r r a c e d  l a n d ,  w here  i t  i s  s t i l l  
c u l t i v a t e d ,  i s  h an d ed  on from  one g e n e r a t i o n  
to  a n o t h e r .  I t  i s  e n t i r e l y  a n  i n d i v i d u a l i s t i c  
s y s te m  o f  l a n d  t e n u r e ,  and e a ch  fa rm  h a s  v e r y  
d e f i n i t e  b o u n d a r i e s ,  w h ich  o f t e n  c o n s i s t  o f  
some s t o n e  w a l l s  o r  t h o r n  h e d g e s . *

T h is  i s  a l s o  t r u e  a b o u t  t h e  Nyimang, b u t  t h e  e x p r e s s i o n  "w here

i t  i s  s t i l l  c u l t i v a t e d "  i s  m i s l e a d i n g .  I t  so u n d s  l i k e  a

q u a l i f i c a t i o n  on th e  r i g h t  o f  t h e  o r i g i n a l  h o l d e r  t o  p a s s  a  good

t i t l e  i n  l a n d ,  w h ich  i s  l e f t  u n c u l t i v a t e d  f o r  some t i m e ,  t o  h i s

d e s c e n d a n t s .  The q u a l i f i c a t i o n  i m p l i c i t  i n  t h e  above  s t a t e m e n t

o p e r a t e s  o n ly  a g a i n s t  a  p e r s o n  who h o ld s  te m p o ra ry  r i g h t s  i n

la n d  b e lo n g i n g  t o  a n o t h e r  p e r s o n .  I t  do es  n o t ,  h o w e v e r ,  a f f e c t

th e  r i g h t s  o f  t h e  o r i g i n a l  h o l d e r ,  no m a t t e r  w h e th e r  t h e  l a n d  i s

u n d e r  c u l t i v a t i o n  o r  n o t ,  a s  i t  w i l l  a lw a y s  r e m a in  i n  p e rm a n e n t

h o l d i n g  o f  t h e  o r i g i n a l  a c q u i r e r  u n l e s s ,  o f  c o u r s e ,  h i s

p r o p r i e t a r y  r i g h t s  a r e  a l i e n a t e d  a c c o r d in g  t o  h i s  w i l f u l  a c t s .

N adel h a s  e x p l a i n e d  t h i s  s i t u a t i o n  by s a y i n g :

[A] man may i n h e r i t  h i s  f a t h e r ' s  f a rm ,  b u t  l e a v e
i t  unworked u n t i l  h i s  so n  p u t  i t  a g a i n  u n d e r
c u l t i v a t i o n ;  o r  t h e  owner o f  f a r m la n d  may d i e  
a t  an  a d v a n c e d  a g e ,  when a l l  h i s  s o n s . . . a r e  a l r e a d y  
m a r r i e d  and h a v e  fo u n d  la n d  e l s e w h e r e ;  h i s  own 
la n d  w i l l  t h e n  go t o  t h e i r  c h i l d r e n . ^

1. R.C. C o lv in ,  A g r i c u l t u r a l  Su rvey  o f  Nuba M o u n ta in s ,  K hartoum , 1939, 12.
2 . N a d e l ,  The N uba , o p . c i t . , 33 .
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I f  t h e  l a n d ,  w h i l e  l y i n g  f a l l o w ,  h a s  b e e n  g ra b b e d  by a n o t h e r  

f e l l o w  c i t i z e n ,  t h e n ,  i n  p r i n c i p l e ,  t h e r e  would  be  no c o n f l i c t  

o f  i n t e r e s t s .  T h is  i s  b e c a u s e  u n d e r  t h e  Nyimang law  te m p o ra ry  

r i g h t s  o f  u t i l i z a t i o n  and t h e  o r i g i n a l  p r o p r i e t a r y  r i g h t s  o f  

" o w n e r s h ip "  o v e r  t h e  same p i e c e  o f  l a n d  may be  i n h e r i t e d  

s i m u l t a n e o u s l y  by  d i f f e r e n t  p e r s o n s  o r  g roup  o f  p e r s o n s .  The 

u l t i m a t e  t i t l e  t o  l a n d  i s  n e v e r  l o s t ,  t h i s  i s  b e c a u s e  r u l e s  o f  

p r e s c r i p t i o n  and  l i m i t a t i o n  o f  a c t i o n s  n e v e r  fo rm  p a r t  o f  t h e  

Nyimang c u s to m a ry  law .

I n  a f f i r m i n g  t h e  a b s o l u t e  r i g h t s  o f  i n d i v i d u a l  members

o v e r  t r a c t s  o f  l a n d  a c q u i r e d  by them , N ade l  a l s o  s t a t e s  t h a t :

E v e ry  t r a c t  o f  l a n d  i n  t h e  Nuba M o u n ta in s  t h a t  
i s  ( o r  h a s  once  b e e n )  u n d e r  c u l t i v a t i o n  i s  
i n d i v i d u a l l y  owned. I t  r e p r e s e n t s  l a n d  o v e r  
w h ich  a  c e r t a i n  i n d i v i d u a l  h o l d s  c o m p le te  and 
a b s o l u t e  p r o p e r t y  r i g h t s ,  i n c l u d i n g  th e  r i g h t  
o f  a l i e n a t i n g  i t  o r  o f  b e q u e a t h in g  i t  t o  h i s  
h e i r s . *

A c c o rd in g  t o  N a d e l ,  even  t h e  l a r g e r  community h a s  no p r e f e r e n t i a l

r i g h t s  o v e r  l a n d  a l r e a d y  u n d e r  t h e  i n d i v i d u a l ’ s " o w n e r s h ip " .

He s a y s  t h a t :

I t  w i l l  b e  s e e n  t h a t  c o r p o r a t e  l a n d  r i g h t s  a r e  
p o t e n t i a l  i n d i v i d u a l  p r o p e r t y  r i g h t s . . . .T he  
c o r p o r a t e  r i g h t s  o b t a i n  o n ly  i n  so  f a r  a s  t h e y  
do n o t  c o n f l i c t  w i t h  p r e v i o u s l y  e s t a b l i s h e d  
i n d i v i d u a l  p r o p e r t y  r i g h t s .  F o r  t h e  l a t t e r  
n e v e r  l a p s e ,  and  i n d i v i d u a l  l a n d  h o l d i n g s ,  e v e n  
i f  t h e y  h a v e  b e e n  l e f t  unworked f o r  s e v e r a l  
g e n e r a t i o n s ,  n e v e r  r e v e r t  t o  t h e  common s t o r e  
o f  g roup  l a n d .

1. I b i d . , 22; s e e  a l s o  S t e v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  
o p . c i t . , 8 2 ,  w here  h e  s a y s  t h a t  " C u l t i v a t i o n  l a n d  i s  r e g a r d e d  a s  a  
f a m i ly  p o s s e s s i o n  f o r  a l l  t im e ,  and  t h e  f a t h e r  i s  i t s  t r u s t e e  on  
b e h a l f  on ( s i c ) h i s  a n c e s t o r s  and  d e s c e n d a n t s " .

2 .  I b i d . ,  23.
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B o l to n  a l s o  h a s  a c know ledged  th e  a b s o l u t e  t i t l e  o f  t h e

i n d i v i d u a l  member i n  th e  Nuba M o u n ta in s  o v e r  h i s  p i e c e  o f  l a n d .

He d e s c r i b e s  t h e  s i t u a t i o n  a s :

[A] p a r a d o x i c a l  s t a t e  o f  a f f a i r s  i n  w h ich  a 
p r i m i t i v e  p e o p le  who a r e  i n  a  s t a g e  when la n d  
would  n o r m a l ly  be  e x p e c t e d  t o  be  h e l d  i n  common 
h a v e  i n d i v i d u a l  o w n e rs h ip  o f  l a n d . *

I n  my v iew  t h e r e  i s  no  p a ra d o x  i n  t h i s  s i t u a t i o n  I n  t h e

Nyim ang, a s  i n  a l l  Nuba M o u n ta in s ,  l a n d  i s  o b t a i n e d  by p e r s o n a l

e f f o r t .  I n  f o rm e r  y e a r s  t h e  Nyimang made r e s e r v a t i o n  and

o c c u p a t i o n  o f  new l a n d  by m a rk in g  t r e e s  o f  t h e  i n t e n d e d  f a r m

w i t h  an  a x e .  Land t h u s  m arked would be  known a s  t h e  o c c u p i e r ’ s

a x e  ( t e m e l ) . I t  w ould  become h i s  p e r s o n a l  p r o p e r t y  i n  w h ic h

h i s  s o u l  would be  m ixed  and  would be  i n h e r i t e d  o n ly  by th e

c h i l d r e n  o f  t h e  o r i g i n a l  a c q u i r e r  a s  b e in g  h i s  m ir  ( f i r e )  o r

c o n t i n u a t i o n  o f  h i s  l i n e  and  s o u l  i n  t h i s  w o r ld .  Even t o d a y ,

a s  i t  was i n  t h e  p a s t ,  h a r d  l a b o u r  f o r  t e r r a c i n g  and m an u r in g

a r e  n e c e s s a r i l y  r e q u i r e d  t o  m a i n t a i n  p e rm a n e n t  c u l t i v a t i o n  i n

t h e  h i l l y  a r e a s  o f  t h e  Nyimang s e t t l e m e n t s .  I n  a d d i t i o n ,

e s p e c i a l l y  i n  t h e  o l d  d a y s ,  a  p e r s o n  who h e l d  a  p i e c e  o f  l a n d

w i t h i n  t h e  v i l l a g e  v i c i n i t y  would  n e v e r  d e p a r t  w i t h  i t .  T h a t

was so  b e c a u s e  f o r  s e c u r i t y  p u r p o s e s  ( b e f o r e  t h e  days  t h a t

f o l lo w e d  t h e  Pax  B r i t a n n i c a ,  p e o p le  r e f r a i n e d  from  p r e p a r i n g

fa rm s  f a r t h e r  a f i e l d  f o r  f e a r  o f  a b d u c t i o n  by th e  A r a b s ,  o r  by

o t h e r  h o s t i l e  t r i b e s ) ,  o r  b e c a u s e  o f  t h e  n e a r n e s s  o f  a  f a rm

2p l o t  f rom  th e  v i l l a g e ,  v a l u a b l e  w o rk in g  h o u r s  would be s a v e d .

1. A .R .C . B o l t o n ,  "Land t e n u r e  i n  a g r i c u l t u r a l  l a n d  i n  t h e  S u d a n " ,  
i n  J»D. T o t h i l l  ( e d . ) ,  A g r i c u l t u r e  i n  t h e  S udan , L ondon ,
2nd i m p r e s s i o n ,  1952, 197.

2 . L o c . c i t . , 1 9 7 . ,
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As th e  p e o p le  th e m s e lv e s  s a y ,  i n d i v i d u a l i z a t i o n  o f  l a n d -  

h o l d i n g  i n  t h e  s e t t l e m e n t  a r e a s  i s  more p ro n o u n c e d .  B o l to n  

i s  r i g h t  i n  s t a t i n g  t h a t  " i n  a l l  t h e s e  c i r c u m s t a n c e s  i t  i s  

n o t  s u r p r i s i n g  t h a t  a  s y s te m  o f  i n d i v i d u a l  o w n e rsh ip  d e v e lo p e d " .*  

I t  was i n  t h e s e  c i r c u m s t a n c e s  t h a t  t h e  s a l e  o f  l a n d  once  

t h r i v e d  i n  t h e  Nyimang s e t t l e m e n t  a r e a s 0

An i n d i v i d u a l  l a n d h o l d e r ,  among t h e  Nyimang, h a s  an  

a b s o l u t e  r i g h t  t o  a l i e n a t e  a l l  o r  p a r t  o f  t h e  i n t e r e s t s  h e l d  i n  

a  p i e c e  o f  l a n d  w i t h o u t  r e s o r t  t o  any s u p e r i o r ,  e i t h e r  p o l i t i c a l  

o r  s o c i a l .  T h u s ,  a n  i n d i v i d u a l  h o l d e r  o f  l a n d  h a s  t h e  r i g h t  t o  

s e l l  t h e  p i e c e  o f  l a n d  i n d i v i d u a l l y  h e l d  to  whomever he  w i s h e s .  

T h e o r e t i c a l l y  no l i m i t a t i o n  e x i s t s  on th e  i n d i v i d u a l ’ s power t o  

a l i e n a t e  h i s  p r o p e r t y  t o  any s t r a n g e r  o u t s i d e  h i s  com m unity .

He h a s  t h e  r i g h t  t o  l e n d  i t  t o  a  f r i e n d ,  a  r e l a t i v e  o r  a  s t r a n g e r  

f o r  c u l t i v a t i o n .  T h i s  t r a n s a c t i o n  i s  c u s t o m a r i l y  known a s  law a 

t a l a u  ( " e a t i n g  g r a s s ’ ) .  I n  t h e  same f a s h i o n ,  l a n d  may be  l e n t  

f o r  r e s i d e n t i a l  p u r p o s e s .  An i n d i v i d u a l  p e r s o n  a l s o  h a s  an  

a b s o l u t e  r i g h t  t o  d i s p o s e  o f  a l l  o r  p a r t  o f  h i s  l a n d  i n t e r  v i v o s  

o r  p o s t  mortem by  a  w i l l .  I n  n e i t h e r  o f  t h e  p r e v i o u s  c a s e s  h a s  

t h e  s o c i o - p o l i t i c a l  a u t h o r i t y  o r  o t h e r  members o f  t h e  f a m i l y  

g ro u p  h a v e  any r i g h t  o f  p r e - e m p t iv e  c la im s  o v e r  l a n d  a l i e n a t e d  

by a  p r i v a t e  h o l d e r ,

i i i )  E x t i n c t i o n  o f  t h e  I n d i v i d u a l ’ s R ig h t s  i n  Land

An i n d i v i d u a l  member who e m i g r a t e s  f rom  one v i l l a g e  to  

a n o t h e r  does  n o t  n e c e s s a r i l y  f o r f e i t  h i s  r i g h t s  i n  l a n d  h e l d  

by h im  i n  h i s  p r e v i o u s  v i l l a g e .  I t  i s  a  f i r m  p r i n c i p l e  o f

1. Ibid., 197.
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t h e  Nyimang c u s to m a ry  law  t h a t  once  a p r o p r i e t a r y  r e l a t i o n  

h a s  b e e n  e s t a b l i s h e d  by a  p e r s o n  o v e r  a  p i e c e  o f  l a n d ,  t h e n  i t  

becomes i m p o s s i b l e  t o  s e v e r  t h a t  r e l a t i o n s h i p  w i t h o u t  t h e  

e x p r e s s  c o n s e n t  o r  a  w i l f u l  a c t i o n  o f  t h e  r e a l  h o l d e r .  I t  

t h u s  f o l l o w s  t h a t  a  p e r s o n  who h a s  l e f t  h i s  o l d  fa rm  o r  h i s

v i l l a g e  r e s i d e n c e  does  n o t ,  i p s o  f a c t o , l o s e  h i s  r i g h t s  i n

l a n d  p r e v i o u s l y  h e l d  by h im  by t h e  s o l e  r e a s o n  o f  n o n - r e s i d e n c e  

o r  a  m ere e m i g r a t i o n  to  a n o t h e r  l o c a l i t y . *  C u s t o m a r i l y ,  a  

p e r s o n  who h a s  abandoned  h i s  b u i l d i n g  o r  f a r m la n d  c o n t i n u e s  t o  

r e t a i n  t h e  r i g h t  o f  u s e  o v e r  such  l a n d  f o r  a  p e r i o d  r a n g i n g  f rom  

two t o  f o u r  y e a r s .  D u r in g  t h i s  p e r i o d  he  h a s  t h e  r i g h t  to  

c u l t i v a t e  t h e  abandoned  l a n d  as  b e in g  h i s  m i l e  ( s p i t ) ,  t h e  

r a t i o n a l e  b e i n g ,  a s  m e n t io n e d  e a r l i e r ,  t h a t  a  p e r s o n  m u s t  u t i l i z e  

l a n d  d e v e lo p e d  o r  m anured  by h im . A f t e r  t h a t  p e r i o d  h a s  p a s s e d ,  

o r  e v e n  b e f o r e  t h a t  ( p r o v id e d  t h e  n e c e s s a r y  r i t u a l s  a r e  p e r f o r m e d ) ,  

any  member o f  t h e  community i s  e n t i t l e d  to  e x p l o i t  t h e  l a n d  so  

a b a n d o n e d .  But t h i s  a l s o  does  n o t  amount t o  a  t o t a l  l o s s  o f  

t h e  p r o p r i e t a r y  r i g h t  o f  t h e  o r i g i n a l  h o l d e r  who, i n  any  c a s e ,  

w ould  s t i l l  e x e r c i s e  h i s  r i g h t s  o v e r  t h e  t r e e s .

Thus p e r s o n s  who e m i g r a t e  i n  t im e s  o f  fam in e  0 5  b e c a u s e  o f

c o n t in u o u s  d e a t h s  and  i l l n e s s e s  i n  t h e  f a m i l y ,  o r  t h o s e  who w ork

a s  Governm ent o f f i c i a l s ,  whose work demands t h e i r  a b s e n c e  f ro m  

home f o r  some c o n s i d e r a b l e  t im e ,  do n o t  n e c e s s a r i l y  l o s e  t h e i r

1. C f . ,  M. Gluckman, The I d e a s  i n  B a r o t s e  J u r i s p r u d e n c e , 1965, 118, 
w h ere  h e  s t a t e s  t h a t  i n  B a r o t s e  "The o r g a n i z a t i o n  o f  p e o p le  i n t o  
v i l l a g e s  a l s o  i n v o lv e s  o r g a n i z a t i o n  o f  i t s  l a n d s ,  w h ich  i s  s o  
e s s e n t i a l  a  p a r t  o f  i t  t h a t  i f  a  man l e a v e  t h e  v i l l a g e ,  h e  l o s e s  
h i s  r i g h t s  i n  i t s  l a n d " .
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r i g h t s  i n  t h e  t r i b a l  l a n d ,  o r  i n d e e d ,  i n  l a n d  o r i g i n a l l y  h e ld  

by them . I n  many c a s e s  su c h  l a n d  would  be  e n t r u s t e d  t o  t h e i r  

r e l a t i v e s  to  be  h e l d  on t h e i r  b e h a l f .  I n  one c a s e  o f  

A b d a l l a  B i s h a r a  v .  F i k r  K i l a n a , * t h e  c l a i m a n t  i n h e r i t e d  l a n d  

f rom  h i s  f a t h e r  b u t  d i d  n o t  u t i l i z e  i t .  He was away on  a c t i v e  

Governm ent s e r v i c e  f o r  17 y e a r s .  W hile  he  was away, h i s  

f a t h e r ’ s b r o t h e r  was a p p o in t e d  a s  c a r e t a k e r  o f  t h e  l a n d .

D e fe n d a n t  was g iv e n  p e r m i s s i o n  t o  u t i l i z e  t h e  l a n d  on t h e  

c u s to m a ry  p r i n c i p l e  o f  law a  t a l a u  ( " e a t i n g  g r a s s " ) .  I t  i s  

n o t e w o r th y  to  m e n t io n  t h a t  t h e  d e f e n d a n t  a l s o  i n h e r i t e d  t h e  

r i g h t  o f  u t i l i z a t i o n  f rom  h i s  f a t h e r  who was a l lo w e d  on t o  t h e  l a n d  

by  t h e  c l a i m a n t ’ s f a t h e r  i n  1947. I n  d e l i v e r i n g  ju d g m en t  f o r  

t h e  c l a i m a n t ,  t h e  R e s i d e n t  M a g i s t r a t e  a t  D i l l i n g  s a i d  t h a t ,  

i n t e r  a l i a , t h e  c l a i m a n t ’ s r i g h t  c o n t i n u e d  to  s u b s i s t  th r o u g h  

h i s  f a t h e r ’ s b r o t h e r ’ s a g e n c y .  T h is  means t h a t  t h e  r e l a t i o n  

o f  t h e  c l a i m a n t  was n e v e r  s e v e r e d  d e s p i t e  h i s  a b s e n c e  f ro m  t h e  

v i l l a g e  f o r  more t h a n  17 y e a r s .  T h is  i m p o r t a n t  c a s e ,  w h ic h  

w i l l  be  d i s c u s s e d  l a t e r ,  f u r t h e r  e s t a b l i s h e s  t h a t ,  among t h e  

Nyimang, u n l e s s  t h e r e  i s  a  p r o p e r  a l i e n a t i o n ,  any su c h  

abandonm ent o f  a  p i e c e  o f  l a n d  by i t s  i r a n  ( m a s te r )  s h o u ld  be  

deemed a s  a  te m p o ra ry  abandonm ent o n l y .

However, an  i n d i v i d u a l  member may l o s e  h i s  r i g h t  i n  t h e  

l a n d  b e c a u s e  i t  i s  e x p r o p r i a t e d  by th e  Governm ent f o r  p u b l i c  

u s e .  A c c o rd in g  to  t h e  p r o v i s i o n  o f  S e c t i o n  4 o f  t h e  

U n r e g i s t e r e d  Land A c t ,  1970, a l l  u n r e g i s t e r e d  l a n d  i n  t h e  Sudan

1. A b d a l l a  B i s h a r a  v .  F i k r  K i l a n a  ( 0 - 5 / 9 4 / 7 5 )  D i l l i n g  R e s i d e n t  
M a g i s t r a t e ' s  C o u r t .
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i s  deemed t o  be  t h e  p r o p e r t y  o f  t h e  G overnm en t.  On t h i s  

l e g a l  b a s i s  t h e  Governm ent h a s  t h e  r i g h t  t o  r e q u i s i t i o n ,  

u n d e r  S e c t i o n  8 ( i )  o f  t h e  p r e v i o u s  A c t ,  any p i e c e  o f  l a n d  i n  

t h e  Nyimang a r e a  f o r  t h e  b u i l d i n g  o f  s c h o o l s ,  d i s p e n s a r i e s ,  

p l a c e s  o f  w o r s h ip  and so  o n .  A f t e r  t h e  f o r m a t i o n  o f  t h e  

S a l a r a  P e o p l e ’ s C o u n c i l ,  t h e  C o u n c i l  h a s  t h e  r i g h t  to  e x p r o p r i a t e  

any p i e c e  o f  l a n d  and c o n v e r t  i t  i n t o  a  m a r k e t  p l a c e ,  o r  to  

s i n k  a b o r e h o l e  o r  a  p u b l i c  w e l l ,  o r  f o r  any  d e v e lo p m en t  p u r p o s e .

I t  a p p e a r s  t h a t  a  p e r s o n  who h a s  b e e n  d e p r i v e d  o f  h i s  l a n d  

f o r  p u b l i c  u s e ,  h a s  no r i g h t  t o  be  p r o v i d e d  w i t h  a n o t h e r  p l o t  

o f  l a n d ,  o r  i n d e e d ,  t o  be  c o m p e n s a te d .  T h a t  i s  b e c a u s e ,  a s  

i s  a p p a r e n t  from  t h e  w o rd in g  o f  S e c t i o n  8 ( 4 )  o f  t h e  above  

e n a c tm e n t ,  t h e  G overnm ent h a s  t o  a c t  a r b i t r a r i l y  upon i t s  s o l e  

d i s c r e t i o n  a s  t o  w h e th e r  o r  n o t  t o  c o m p e n sa te  a  p e r s o n  whose 

u n r e g i s t e r e d  l a n d  h a s  b e e n  t h u s  e x p r o p r i a t e d . *

A c c o rd in g  t o  t r a d i t i o n ,  an  i n d i v i d u a l  member may v o l u n t a r i l y  

f o r f e i t  h i s  r i g h t s  i n  l a n d  when a  m u rd e r  i s  c o m m it ted  by  h im , i n  

w h ic h  c a s e  he  b a n i s h e s  h i m s e l f  f rom  t h e  e n t i r e  com m unity . B u t 

a l t h o u g h  i t  i s  m o st  u n l i k e l y  t h a t  t h e  c u l p r i t  may r e t u r n  t o  h i s  

fo rm e r  v i l l a g e ,  w h ic h  means t h a t  h i s  l o s s  o f  t h e  r i g h t  i s  

p e rm a n e n t ,  y e t  h i s  c h i l d r e n  and o t h e r  c l o s e  r e l a t i v e s  h a v e  t h e  

r i g h t  t o  occupy  t h e  l a n d .  S i m i l a r l y ,  i n  t h e  o l d  d a y s  when

1. S . 8 (4 )  o f  t h e  U n r e g i s t e r e d  Land A c t ,  1970 ( a s  amended by t h e  
U n r e g i s t e r e d  Land A c t (Amendment), 1 9 7 1 ) ,  r u n s  t h u s :  " W i th o u t
p r e j u d i c e  t o  t h e  p r o v i s i o n s  o f  t h e  p r e c e d i n g  s u b - s e c t i o n s ,  i f  t h e  
Governm ent i s  s a t i s f i e d  t h a t  any  p e r s o n  h a s  made any  b e n e f i c i a l  u s e  
o f  any l a n d  w h ich  i s  t h e  p r o p e r t y  o f  t h e  G overnm ent by v i r t u e  o f  
t h i s  A c t ,  t h e  Governm ent may pay  due r e g a r d  t o  su c h  u s e  when 
f o r m u l a t i n g  any d e v e lo p m e n t ,  c o - o p e r a t i v e  o r  o t h e r  scheme c o v e r i n g  
th e  l a n d  i n  q u e s t i o n ,  and u n t i l  su c h  scheme i s  f o r m u l a t e d ,  d e a l  w i t h  
t h e  c a s e  i n  su ch  m anner a s  a p p e a r s  t o  i t  t o  b e  j u s t  and  p r o p e r ,  
i n c l u d i n g  t h e  paym ent o f  s u c h  c o m p e n s a t io n ,  i f  a n y ,  a s  i t  may t h i n k
a p p r o p r i a t e  i n  t h e  c i r c u m s t a n c e  o f  e a c h  ca se V .
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p e o p le  u s e d  to  s e l l  f a m i ly  members i n t o  s l a v e r y ,  a  p e r s o n  

so  s o l d  s e v e r s  a l l  t i e s  and  r e l a t i o n s h i p s  w i t h  h i s  p r e v i o u s  

f a m i l y .  He i s  n o t  e n t i t l e d  t o  r e t u r n  t o  t h e  same v i l l a g e ,  o r  

in d e e d  t o  h i s  f a m i l y ,  e v e n  i f  he  h a s  b e e n  e m a n c ip a te d .  His 

l o s s  o f  r i g h t s  and i n t e r e s t s  i n  l a n d  was t h e r e f o r e  p e rm a n e n t .

B ut a  p e r s o n  who i s  h e l d  r e s p o n s i b l e  f o r  b r e a k i n g  f a r m i l y  

t i e s  may n o t  l o s e  h i s  r i g h t s  i n  f a m i ly  l a n d .  I f  t h e  l a n d  h e l d  

by  t h e  d e s c e n t  g roup  s t i l l  r e m a in s  i n t a c t ,  i t  may be u s e d  by 

t h e  c u l p r i t  a s  o f  r i g h t .  H is  r i g h t  i s  n o t  d e t e r m i n a b l e  u n l e s s  

h e  i s  s o l d  i n t o  s l a v e r y .

2. COMMON RIGHTS AND INTERESTS OVER LAND

i )  I n t r o d u c t i o n

I t  h a s  a l r e a d y  b e e n  m e n t io n e d  t h a t  l a n d  i s  r e g a r d e d  a s  

f u n d a m e n ta l ly  d i f f e r e n t  f ro m  m ovab le  p r o p e r t y ,  and  a s  s u c h  i s  

e s s e n t i a l  to  t h e  l i v e l i h o o d  o f  e v e r y  member o f  t h e  com m unity .

Thus e v e r y  i n d i v i d u a l  Nyimang m ust  h av e  f r e e  a c c e s s  to  t h e  

u t i l i z a t i o n  o f  l a n d  t h a t  l i e s  w i t h i n  t h e  t e r r i t o r i a l  a r e a  o f  

t h e  N y im ang land . However, i n  v iew  o f  t h e  a b s e n c e  o f  any  u n i t  

o f  t h e  s o c i e t y  t o  e n f o r c e  e f f e c t i v e l y  t h e  law s o f  a c c e s s  o r  

e n h a n c e  a c t s  o f  e n jo y m e n t ,  t h e  s o c i e t y  fo u n d  r e f u g e  i n  r e l i g i o u s  

t a b o o s  and  s u p e r n a t u r a l  s a n c t i o n s .  As a  g e n e r a l  dogma i t  i s  

t a b o o  ( k w ir )  t o  r e f u s e  a  f e l l o w - c i t i z e n  a c c e s s  t o  l a n d  r e q u i r e d  

e i t h e r  f o r  s e t t l e m e n t  o r  f o r  c u l t i v a t i o n  p u r p o s e s .

As h a s  a l s o  b e e n  p o i n t e d  o u t ,  t h e  a b s o l u t e  t i t l e  i n  l a n d  

among t h e  Nyimang i s  v e s t e d  i n  i n d i v i d u a l  members o f  t h e  com m unity . 

How ever, e a ch  o f  t h e  Nyimang s e v e n - a n d - a - h a l f  s u b - t r i b e s  h a s  

i t s  p r e - e m p t iv e  c la im s  o v e r  t r a c t s  o f  l a n d  t h a t  f a l l  w i t h i n  i t s
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t e r r i t o r i a l  b o u n d a ry .  Such l a n d  i s  r e g a r d e d  a s  common 

s t o r a g e  f o r  t h e  p o t e n t i a l  i n d i v i d u a l  h o l d e r s .  Power o f  

c o n t r o l  o v e r  t h i s  l a n d ,  a s  a g a i n s t  t h e  a l i e n s ,  i s  e x e r c i s e d  by  

t h e  w h o le  community o f  a  g iv e n  p o l i t y .  N e v e r t h e l e s s ,  t h e  

community p e r  s e  d o e s  n o t  h a v e ,  o t h e r  t h a n  t h i s  j u r i s d i c t i o n a l  

s u p re m a c y ,  any  p r o p r i e t a r y  i n t e r e s t s  i n  l a n d  h e l d  by i t s  

i n d i v i d u a l  m em bers.*  To e n h an ce  th e  p e a c e f u l  e n jo y m e n t  by t h e  

i n d i v i d u a l  members o f  t h e  b e n e f i t s  o f  t h e i r  l a n d  c o l l e c t i v e  

pow er o f  c o n t r o l  o v e r  t h e  e n t i r e  t e r r i t o r i a l  a r e a  i s  e x e r c i s e d  

by i n d i v i d u a l  members o f  t h e  same com m unity , a s  p a r t  o f  t h e i r  

s o c i a l  an d  m o ra l  d u t y ,  t o  d e fe n d  and  p r o t e c t  t h e  l a n d  o f  t h e i r  

a n c e s t o r s .

B e f o re  one c a n  p r o c e e d  f u r t h e r ,  i t  i s  i m p o r t a n t  t o  s a y  

s o m e th in g  a b o u t  t h e  p h r a s e  "communal w i t h h o ld i n g "  w h ich  h a s  

commonly b e e n  u s e d  by some S u d an ese  w r i t e r s .  The te rm  

"communal l a n d "  may p re s u m a b ly  s u g g e s t  two p o s s i b l e  m e a n in g s .  

F i r s t ,  i t  may mean t h a t  t e r r i t o r i a l  a r e a  o v e r  w h ich  a  c e r t a i n  

comm unity o r  p o l i t y  a s  a n  e n t i t y  h o l d s  p r o p r i e t a r y  o r  

j u r i s d i c t i o n a l  t i t l e .  S econd , i t  may s u g g e s t  a  c e r t a i n  a r e a  

o f  l a n d  w h ich  f a l l s  w i t h i n  t h e  b o u n d a r i e s  o f  a  c e r t a i n  community 

and  i s  n o t ,  n e v e r t h e l e s s ,  a p p r o p r i a t e d  by any  member o f  t h a t  

com m unity . I n  t h e  f o rm e r  s e n s e  t h e  t i t l e  t o  a l l  l a n d  i s  

v e s t e d  i n  a  p o l i t i c a l  a u t h o r i t y ,  be  i t  a  S h e ik h  o r  a  R u r a l  

C o u n c i l ,  and t h e  i n d i v i d u a l  members a r e  d e p r i v e d  o f  h o l d i n g  any  

p r o p r i e t a r y  o r  a b s o l u t e  t i t l e  i n  p l o t s  o f  l a n d  h e l d  by them .

1. C f . ,  Lord  H a i l e y ,  An A f r i c a n  S u rv e y ,  R e v i s e d ,  1956, 685 .
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T hese  s i t u a t i o n s  a r e  found  i n  t h e  W e s te rn  and E a s t e r n  Sudan 

am ongst t h e  nom adic  c a t t l e -  and  c a m e l-o w n in g  t r i b e s .  The 

c a t t l e - o w n e r s  o f  t h e  S o u th e rn  Sudan (D inka  and  N uer)  may a l s o  

be  s a i d  to  e x e r c i s e  some k in d  o f  c o l l e c t i v e  h o l d i n g  o v e r  g r a z i n g  

l a n d s .  How ever, t h e  te rm  "communal l a n d " ,  a s  em ployed  i n  t h e  

se c o n d  s e n s e ,  h a s  a  n a r r o w e r  m e a n in g .  The community h e r e  l a c k s  

any p r o p r i e t a r y  i n t e r e s t  o v e r  i t s  l a n d ,  b u t  i t s  i n d i v i d u a l s  may 

e n jo y  a  common i n t e r e s t  i n  t h e  s e n s e  t h a t  e a c h  i n d i v i d u a l  h a s  

an  i n h e r e n t  r i g h t  t o  a p p r o p r i a t e  any  p o r t i o n  o f  l a n d  to  h i s  

p r i v a t e  h o l d i n g .  Once t h a t  l a n d  h a s  b e e n  a p p r o p r i a t e d ,  i t  

c e a s e s  t o  be  common l a n d .  I t  i s  i n d i c a t i v e ,  t h e r e f o r e ,  t o  p o i n t  

o u t  t h a t  t h e  t e rm  "communal l a n d " ,  a s  u s e d  by some S u d an ese  

s c h o l a r s  i s  m i s l e a d i n g .*  T h a t  i s  b e c a u s e  i t  i s  n e v e r  made 

c l e a r  by t h e s e  w i i t e r s  i n  w h ich  s e n s e  t h e  te rm  "communal l a n d "  

i s  u s e d .

How ever, an  i n d i v i d u a l  member o f  t h e  Nyimang community h a s  

v e s t e d  r i g h t s  o v e r  a l l  v a c a n t  l a n d  f a l l i n g  w i t h i n t  t h e  t e r r i t o r i a l  

b o u n d a ry  o f  a  g i v e n  s u b - t r i b e .  T h is  g e n e r a l  and  u n r e s t r a i n e d  

r i g h t ,  a s  h a s  b e e n  s e e n ,  s tem s  from  t h e  f a c t  o f  t h e  i n d i v i d u a l ’ s 

m em bersh ip  o f  a  g i v e n  com m unity . The i n d i v i d u a l  member may n o t  

be t i e d  t o  e x e r c i s e  h i s  r i g h t  t o  a  s p e c i f i c  p i e c e  o f  l a n d ,  b u t  

he  i s  e n t i t l e d  t o  t h e  g e n e r a l  r i g h t  o f  c o l l e c t i n g  w oods ,  g r a s s  

f o r  t h a t c h i n g ,  g r a z i n g  h i s  l i v e s t o c k  on any  p i e c e  o f  l a n d  h e  

c h o o s e s ,  o r  may h u n t  o v e r  any a r e a  o f  l a n d  t h a t  f a l l s  w i t h i n  

t h e  t e r r i t o r i a l  a r e a  o f  h i s  com m unity . T hese  g e n e r a l  r i g h t s

1. £ f . ,  M.H. Awad, "The E v o l u t i o n  o f  Land O w nersh ip  i n  t h e  S u d a n " ,  
(1971) MEJ, 228; Saeed  M.A. E l  M ahdi, A G uide  t o  Land 
S e t t l e m e n t  and  R e g i s t r a t i o n ,  o p . c i t . ,  16.
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may a l s o  be  e x e r c i s e d  on l a n d  p r i v a t e l y  h e l d  p r o v id e d  t h a t  t h e s e  

h o l d i n g s  a r e  n o t  u n d e r  d i r e c t  c u l t i v a t i o n .  The above  a r e  

common r i g h t s  open  to  a l l  members o f  t h e  community and t h e  

i n d i v i d u a l s  e x e r c i s i n g  them  a r e  n o t  r e q u i r e d  t o  a s k  p e r m i s s i o n  

f rom  any p o l i t i c a l  s u p e r i o r  o t h e r  t h a n  t h e  d i r e c t  h o l d e r  o f  t h e  

l a n d .

i i )  T r e s p a s s  R u le s

D e s p i t e  t h i s  r e p e a t e d  e m p h a s is  on t h e  i d e a  o f  

i n d i v i d u a l i z a t i o n  o f  l a n d h o l d i n g  among t h e  Nyimang t h e  r i g h t  o f  

t h e  i n d i v i d u a l  h o l d e r  o v e r  h i s  l a n d  i s  s e r i o u s l y  c i r c u m s c r i b e d  

by  t h e  g e n e r a l  c l a i m  o f  t h e  community a t  l a r g e .  Thus a p a r t  

f rom  t h e  com pounds, w h ich  a r e  n o r m a l ly  e n c lo s e d  by t h i c k  f e n c e s ,  

t h e r e  a r e  no c l o s e d  a r e a s  i n  N yim angland  from  w hich  t h e  g e n e r a l  

p u b l i c  may be  e x c lu d e d .  P re su m a b ly  t h e  t r a d i t i o n a l  schem a o f  

t h e  Nyimang c u s to m a ry  law  e x c lu d e s  t h e  e x i s t e n c e  o f  t r e s p a s s  

r u l e s ,  s u c h  a s  o b t a i n  u n d e r  t h e  E n g l i s h  Common Law, i n  r e l a t i o n  

t o  l a n d .  As h a s  b e e n  made c l e a r ,  l a n d  i n  t h e  Nyimang i d e a s  i s  

t h e  c r e a t i o n  o f  A b r a d i  (G od), and  s h o u ld  t h e r e f o r e  b e  e n jo y e d  by 

a l l  men. T h is  g e n e r a l  c o n v i c t i o n ,  a s  h a s  b e e n  p o i n t e d  o u t ,  

do es  n o t  e x c lu d e  t h e  e x i s t e n c e  o f  s p e c i f i c  i n d i v i d u a l  r i g h t s  

o v e r  c e r t a i n  p l o t s  o f  l a n d .  F u r t h e r ,  i t  may be s a i d  t h a t  t h e  

a b s e n c e  o f  t h e  t r e s p a s s  r u l e s  i n  t h e  t r a d i t i o n a l  Nyimang law s 

may a l s o  be a t t r i b u t a b l e  t o  t h e  f a c t  t h a t  w h a t  i s  r e g a r d e d  a s  

c r u c i a l  t o  t h e  Nyimang l a n d h o l d e r  i s  n o t  t h e  l a n d  i t s e l f  ( i n  

t h e  fo rm  o f  s o i l ) ,  b u t  t h e  u s e  o r  t h e  i n t e r e s t  upon i t .  I t  

t h u s  f o l l o w s  t h a t  s i n c e  l a n d  i s  p i e n t i f u l  and  t h e  p o p u l a t i o n  i s  

r e l a t i v e l y  s p a r s e ,  t h e r e  i s  no need  v i g o r o u s l y  t o  e x c lu d e  o t h e r  

members o f  t h e  community from  e n j o y i n g  i n t e r e s t s  o v e r  l a n d
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th o u g h  i n d i v i d u a l l y  h e l d .  Thus t r e s p a s s  a s  an  a c t i o n a b l e  

wrong p e r  s e  i s  a b s e n t  u n d e r  t h e  in d ig e n o u s  la w , and h e n c e  m ere  

e n t r a n c e  on to  l a n d  h e l d  by a n o t h e r  w i t h o u t  more does  n o t  i n  

i t s e l f  c o n s t i t u t e  an  a c t i o n a b l e  o f f e n c e . *  B ut a  p e r s o n  i n  

e x e r c i s e  o f  h i s  common r i g h t  o v e r  l a n d  h e l d  by a n o t h e r  i s  n o t  

e n t i t l e d  to  c a u s e  damage t o  p r o p e r t y  s i t u a t e d  on t h a t  l a n d ,  

n o r  i s  h e  a l lo w e d  t o  a p p r o p r i a t e  any p a r t  o f  t h e  c r o p s  w i t h o u t  

t h e  h o l d e r ’ s c o n s e n t .  I f ,  h o w e v e r ,  a  p e r s o n  h a s  e n t e r e d  on 

a n o t h e r ’ s l a n d ,  w i t h  o r  w i t h o u t  p e r m i s s i o n ,  and c a u s e d  damage 

to  c ro p s  o r  o t h e r  p r o p e r t y ,  t h e n  su c h  p e r s o n  m ust be h e l d  

a n s w e r a b le  f o r  s u c h  dam age. An a c t i o n  i s  fo u n d ed  n o t  i n  

t r e s p a s s ,  b u t  on a  s p e c i f i c  i n j u r y  s u f f e r e d  i n  r e s p e c t  to  

s p e c i f i c  p r o p e r t y  damaged by th e  w ro n g d o e r .

D e s p i t e  t h e  a b s e n c e  o f  any t r e s p a s s  r u l e s ,  i n s t a n c e s  e x i s t  

w here  i n d i v i d u a l s  t e n d  t o  e x c lu d e  o t h e r  members o f  t h e  community 

f ro m  e x e r c i s i n g  some common r i g h t s  o v e r  l a n d  h e l d  by them , e v e n  

i f  no damage i s  f o r e s e e a b l e .  Thus an  i n d i v i d u a l  h o l d e r  h a s  a n  

a b s o l u t e  r i g h t  t o  p r e v e n t  t h e  p u b l i c  f rom  e n t e r i n g  h i s  w i r  

(com pound)• The w i r  i s  n o r m a l ly  e n c lo s e d  by  a  t h i c k  f e n c e  t o  

e x c lu d e  s t r a n g e r s  o r  unwelcome members o f  t h e  com m unity . The 

w i r  o f  a  p e r s o n ,  among Nyimang, h a s  an  e s p e c i a l  s a n c t i t y  w h ic h  

w ould  n e v e r  be  v i o l a t e d  by an  i n t r u d e r  w i t h o u t  r u n n in g  t h e  r i s k  

o f  b e in g  e x p e l l e d  by f o r c e  o f  a rm s , o r  b e in g  su e d  i n  a  c o u r t  o f  

law . P e r s o n s  who a r e  b e l i e v e d  t o  h a v e  t h e  e v i l  eye  (kw oru) a r e  

u s u a l l y  n o t  welcome ‘ i n  t h e  c a t t l e  camps o r  i n  t h e  compounds o f

1. C f . W.W.Buckland and A .D . M cN air ,  Roman Law and Common Law, London 1.952, 102. 
w here  t h e  a u t h o r s  s t a t e  t h a t  t h e  same n o t i o n s  a l s o  e x i s t e d  u n d e r  
t h e  Roman law .
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o t h e r  p e r s o n s  f o r  f e a r  t h a t  th e y  may b e w i tc h  t h e  l i v e s t o c k ,  

o r  e v en  human b e i n g s .

I n  r e c e n t  y e a r s ,  p e o p le  h a v e  become i n c r e a s i n g l y  aw are  o f  

t h e  o f f e n c e  o f  c r i m i n a l  t r e s p a s s  u n d e r  S e c t i o n  350 o f  t h e  Sudan 

P e n a l  Code. T h i s  i s  a  d i r e c t  r e s u l t  o f  t h e  p e o p l e ’ s f r e q u e n t  

v i s i t s  t o  t h e  l a r g e r  towns and th e  g ro w th  o f  t h e  r e l a t i v e - 

econom ic  v a l u e  o f  l a n d  i n  some Nyimang a r e a s .  F o r  i n s t a n c e ,  

i n  t h e  v i l l a g e  o f  Abu S e ib e  o f  t h e  N i t i l  s u b - t r i b e ,  p e o p le  h av e  

s t a r t e d  p l a n t i n g  econom ic  t r e e s  su c h  a s  m angoes , g u a r v a s ,  e t c . ,  

w h ich  a r e  o f  a  p e rm a n e n t  n a t u r e ,  f o r  econom ic  p u r p o s e s .  The 

s p r e a d  o f  t h e s e  p l a n t a t i o n s  i n  t h e  a r e a  h a s  r a i s e d  t h e  econom ic  

v a lu e  o f  t h e  l a n d .  So i n  o r d e r  to  r e g a i n  p o s s e s s i o n  o f  l a n d  

some i n d i v i d u a l s  s t a r t e d  t o  b a s e  t h e i r  a c t i o n s  i n  t r e s p a s s .

Even  i n  t h o s e  a r e a s  w here  l a n d  i s  s t i l l  u t i l i z e d  f o r  s u b s i s t e n c e  

p u r p o s e s ,  p e o p le  h a v e  s t a r t e d  to  b a s e  t h e i r  a c t i o n s  i n  t r e s p a s s  

i n  o r d e r  t o  e n f o r c e  a  c l a i m  t o  t i t l e .  T h is  i s  so  e v e n  i f  t h e  

p o s s e s s i o n  o f  t h e  la n d  i n  d i s p u t e  was p e r m i s s i v e .  The c l a i m  to  

e v i c t  a  p e r s o n  may b e  t r i g g e r e d  by a n  o l d  v e n d e t t a  o r  a  

m i s u n d e r s t a n d in g  b e tw e e n  t h e  p a r t i e s ,  a s  f o r  e x a m p le ,  when one  

o f  t h e  p a r t i e s  r e f u s e s  t o  a l l o w  h i s  d a u g h te r  t o  m a rry  i n t o  t h e  

o t h e r  p a r t y ’ s f a m i l y .

The remedy a s k e d  f o r ,  when a c t i o n s  a r e  b a s e d  i n  t r e s p a s s ,  

i s  e v i c t i o n  and n o t  dam ages .  N e v e r t h e l e s s ,  C ustom ary  C o u r t s  

h a v e  c o n s i s t e n t l y  r e f u s e d  to  r e c o g n i z e  t r e s p a s s  a s  an  a c t i o n a b l e  

o f f e n c e  u n l e s s  t h e r e  h a s  b e e n  an  a c t u a l  damage to  p r o p e r t y .

Thus i n  K oser  K o r i  v .  A bdel G a d ir  E l  A sha,*  c l a i m a n t  l e n t  p a r t

1. K o se r  K o r i  v .  A bdel G a d i r  E l  Asha (C -S /1 7 /7 7  -  S a l a r a  P e o p l e ’ s  C o u r t ) .
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o f  h i s  f a r m la n d  t o  d e f e n d a n t ’ s f a t h e r ,  some tw e n ty  y e a r s  ago 

f o r  c u l t i v a t i o n  on t h e  c u s to m a ry  p r i n c i p l e  o f  law a t a l a u  

( t o  e a t  g r a s s  f r o m ) .  The o r i g i n a l  b o r ro w e r  d i e d  and  th e  

c u l t i v a t i o n  r i g h t s  p a s s e d  t o  h i s  son  ( t h e  p r e s e n t  d e f e n d a n t ) . .  

C la im a n t  a l l e g e d  t h a t  d e f e n d a n t  had  s t a r t e d  t o  e n c ro a c h  on 

th e  o t h e r  p a r t  o f  t h e  f a rm  s t i l l  h e l d  by c l a i m a n t .  B a s in g

h i s  a c t i o n  i n  t r e s p a s s  c l a i m a n t  a s k e d  f o r  e v i c t i o n .  The

S a l a r a  P e o p l e ’ s C o u r t  r e j e c t e d  t h e  c l a i m a n t ' s  a l l e g a t i o n s  o f  

t r e s p a s s  and r e f u s e d  to  e j e c t  t h e  d e f e n d a n t .  The c o u r t  

f u r t h e r  o r d e r e d  t h e  d e f e n d a n t  t o  r e t u r n  t o  h i s  fo rm e r  b o u n d a ry  

and c o n t i n u e  t o  u t i l i z e  t h e  l a n d  a c c o r d i n g l y  u n t i l  s u c h  t im e  

a s  he ( t h e  d e f e n d a n t )  abandoned  t h e  l a n d .  On a p p e a l  t h e  

R e s id e n t  M a g i s t r a t e  u p h e ld  t h e  d e c i s i o n  o f  t h e  lo w e r  c o u r t  b u t  

d id  n o t  d i s c u s s  t h e  l e g a l  i s s u e  o f  t r e s p a s s  i n v o lv e d  i n  t h e  

c a s e .  The r u l e  t h u s  expounded  by th e  C ustom ary  C o u r t  i n  t h i s  

c a s e  i s  t h a t  a  p e r s o n  i n  p o s s e s s i o n  o f  l a n d  b e lo n g i n g  t o  a n o t h e r  

s h o u ld  n o t  be e v i c t e d  c o n t r a r y  t o  h i s  w i s h e s .  T h is  i s  so  e v e n  

i f  t h e  p o s s e s s o r  h a s  a c t e d  i n  ways w h ic h  may b e  r e g a r d e d  a s  

v i o l a t i o n s  o f  t h e  o r i g i n a l  h o l d e r ’ s r i g h t s .  I n  a d d i t i o n ,  t h e  

s i t u a t i o n  seems n o t  t o  d i f f e r  w h e th e r  t h e  p o s s e s s i o n  was 

i n i t i a l l y  p e r m i s s i v e  o r  n o t .

I t  seems t h a t  w h i l e  t h e  C ustom ary  C o u r t s  a r e  r e l u c t a n t  t o  

r e c o g n i z e  a c t i o n s  fo u n d ed  i n  t r e s p a s s ,  t h e  c o u r t  o f  t h e  

R e s id e n t  M a g i s t r a t e  i n  a p p ly i n g  th e  g e n e r a l  t e r r i t o r i a l  la w ,  i s  

r e a d y  to  d i s r e g a r d  t h e  c u s to m a ry  r u l e s  and  s u s t a i n  s u c h  a c t i o n s .  

Thus i n  Khamis J a b r i  v .  I b r a h im  S a n a f u r , * c l a i m a n t  a l l e g e d  t h a t

1. Khamis J a b r i  v .  I b r a h im  S a n a f u r ,  ( C -S /6 3 /7 4  -  D i l l i n g  C i v i l  C o u r t ) .
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d e f e n d a n t  was a l l o t t e d  p a r t  o f  h i s  ( t h e  c l a i m a n t ’ s )  l a n d  f o r  

s e t t l e m e n t  p u r p o s e s .  A f t e r  some t im e  d e f e n d a n t  s t a r t e d  t o  

e n l a r g e  h i s  r e s i d e n t i a l  a r e a .  C la im a n t  b a s e d  h i s  a c t i o n  i n  

t r e s p a s s  and su e d  f o r  e v i c t i o n .  The R e s i d e n t  M a g i s t r a t e ,  a s  

t h e  t r i a l  j u d g e ,  gave  ju d g m en t  f o r  t h e  c l a i m a n t .  T h is  d e c i s i o n  

i s  i n c o n s i s t e n t  w i t h  t h e  g e n e r a l  c u s to m a ry  r u l e  w here  a  p e r s o n  

i n  p o s s e s s i o n  o f  l a n d ,  on t h e  b a s i s  o f  b o r ro w in g  p r i n c i p l e ,  

s h o u ld  n o t  be e v i c t e d  d e s p i t e  h i s  s u b s e q u e n t  a c t s  w h ich  m ig h t  

amount t o  c r i m i n a l  t r e s p a s s .

I n  a n o t h e r  c a s e ,  A b d a l l a  B i s h a r a  v .  F i k r  K i l a n a ,*  c l a i m a n t  

b r o u g h t  h i s  c a s e  b e f o r e  t h e  R e s i d e n t  M a g i s t r a t e  a t  D i l l i n g .  He 

a l l e g e d  t h a t  d e f e n d a n t  was a l lo w e d  to  c u l t i v a t e  l a n d  b e l o n g i n g  

to  t h e  c l a i m a n t  on t h e  c u s to m a ry  p r i n c i p l e  o f  " e a t i n g  g r a s s " .  

D e fe n d a n t  s a n k  a w e l l  i n t e n d i n g  t o  c o n v e r t  t h e  l a n d  i n t o  a  f r u i t -  

g a r d e n .  When a s k e d  t o  s u r r e n d e r  t h e  l a n d  d e f e n d a n t  r e f u s e d  

and  c o u n t e r - c l a i m e d  t h a t  t h e  l a n d  b e lo n g e d  t o  h i s  f a t h e r .  The 

t r i a l  ju d g e  i n  f i n d i n g  f o r  t h e  c l a i m a n t  s a i d  t h a t  d e f e n d a n t  had  

t r e s p a s s e d  on t h e  c l a i m a n t ’ s r i g h t s .  B u t t h e  ju d g e  jdid n o t  

s a y ,  when s u s t a i n i n g  a n  a c t i o n  i n  t r e s p a s s ,  w h e th e r  h e  was 

r e l y i n g  on  t h e  common law  r u l e s  o f  t r e s p a s s  o r  w h e th e r  h e  

r e g a r d e d  t h e  d e f e n d a n t ’ s a c t s  a s  a m o u n t in g  t o  c r i m i n a l  t r e s p a s s ,  

w h ich  comes u n d e r  t h e  p u r v ie w  o f  S e c t i o n  380 o f  t h e  Sudan  P e n a l  

Code. I n  any c a s e ,  t h e  d e c i s i o n  o f  t h i s  c a s e  i s  i n c o n s i s t e n t  

w i t h  t h e  c u s to m a ry  p r i n c i p l e s  a s  shown a b o v e .  The p r o p e r  award 

s h o u ld  have  b e e n  an  i n j u n c t i o n  and n o t  e v i c t i o n .  T h a t  i s  b e c a u s e  

t h e  r i g h t s  o f  t h e  b o r r o w e r  o f  l a n d  u n d e r  t h e  c u s to m a ry  r u l e

1. A b d a l l a  B i s h a r a  v .  F i k r  K i l a n a  (C -S /9 4 /7 5  -  D i l l i n g  R e s i d e n t  
M a g i s t r a t e ’ s C o u r t ) .
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c o u ld  n o t  be t e r m i n a t e d  w i t h o u t  h i s  c o n s e n t .  The l e t t e r  

o f  t h i s  p r i n c i p l e  a p p l i e s  e v en  i f  t h e  b o r ro w e r  was o r i g i n a l l y  

a  s q u a t t e r .  I n  a d d i t i o n ,  e v i c t i o n  i s  no a p p r o p r i a t e  rem edy 

u n d e r  t h e  c u s to m a ry  law  w here  t h e r e  i s  no m a t e r i a l  damage to  

t h e  p r o p e r t y ,

i i i )  G r a z in g  R ig h t s

E ach  o f  t h e  Nyimang s u b - t r i b e s  h a s  i t s  c o n v e n t i o n a l  

g r a z i n g  a r e a s  t h a t  f a l l  w i t h i n  i t s  t e r r i t o r i a l  b o u n d a ry .  I n  

t h e  o l d  d ays  o t h e r  c o m m u n it ie s  w ere  n o t  a l lo w e d  to  d r i v e  t h e i r  

a n im a ls  i n t o  g r a z i n g  a r e a s  t h a t  f e l l  o u t s i d e  t h e i r  a r e a .  N ot 

t h a t  t h e r e  w ere  s h a r p  d i v i s i o n s  any more t h a n  t h e r e  a r e  now, b u t  

b e c a u s e  a l l  s t r a n g e r s  w e re  d i s c o u r a g e d  t o  d r i v e  t h e i r  l i v e s t o c k  

away fro m  t h e i r  homes f o r  f e a r  o f  t h e f t .  Today d i f f e r e n t  

Nyimang co m m u n it ie s  may g r a z e  t h e i r  a n im a ls  on  l a n d s  f a l l i n g  

o u t s i d e  t h e i r  t e r r i t o r i a l  b o u n d a r i e s .  D i v i s i o n  o f  g r a z i n g  l a n d  

i s  l e s s  e x c l u s i v e  t h a n  i t  was i n  fo rm e r  y e a r s .  T h i s  i s  due  t o  

t h e  g e n e r a l  s e c u r i t y  and  t h e  f r e e  movement o f  t h e  i n d i v i d u a l  

members o f  e a c h  com m unity .

A l th o u g h  t h e r e  a r e  no s p e c i f i c  a r e a s  f o r  g r a z i n g  p u r p o s e s ,  

some p l a c e s  a r e  p r e f e r r e d  f o r  t h e i r  a c c e s s i b i l i t y  t o  w a t e r .

Some m in o r  d i s p u t e s  t h a t  o c c u r  b e tw e e n  t h e  v a r i o u s  Nyimang 

c om m un it ies  a r e  c e n t r e d  m o s t ly  a ro u n d  w a t e r i n g - p l a c e s . The w a t e r i n g -  

p l a c e s  a r e  h e l d  e i t h e r  by a  c e r t a i n  community c o l l e c t i v e l y ,  a s  

i n  c a s e s  o f  n a t u r a l  r e s e r v o i r s ,  o r  a r e  w e l l s  su n k  by  p e r s o n a l  

e f f o r t  and h e n c e  i n d i v i d u a l l y  owned.

N o rm a l ly ,  r i c h  g r a z i n g  a r e a s  a r e  fo u n d  a t  a  c o n s i d e r a b l e  

d i s t a n c e  from  t h e  v i l l a g e  s e t t l e m e n t s ,  and  f o r  t h i s  r e a s o n  

c a t t l e  camps ( w i r )  may b e  e s t a b l i s h e d  f a r  o u t  on t h e  p l a i n s  so
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t h a t  a n im a ls  may be  n e a r  t o  t h e  g r a z i n g  p l a c e s .  However, a s  

h a s  r i g h t l y  b e e n  p o i n t e d  o u t  by S te v e n s o n ,*  c a t t l e  move b e tw e e n  

th e  camps and  t h e  v i l l a g e s  a c c o r d in g  t o  t h e  a g r i c u l t u r a l  

a c t i v i t i e s  o f  t h e  p e o p l e 0 The c a t t l e  a r e  t a k e n  away a t  a  

c e r t a i n  t im e  o f  t h e  y e a r ,  u s u a l l y  d u r i n g  th e  c u l t i v a t i o n  p e r i o d  

to  keep  them  away f ro m  t h e  v i l l a g e  f a r m s .  They a r e  lo o k e d  

a f t e r  by y o u th s  who l i v e  i n  t h e s e  camps f o r  s e v e r a l  m o n th s .

On t h e  o t h e r  h a n d ,  t h e  f o r m a t i o n  o f  t h e s e  w i r  (camps) i s  

p e r m a n e n t ly  c o n n e c t e d  w i t h  t h e  d i s t a n t  fa rm s  f o r  m an u r in g  

r e a s o n s .

Any l a n d  t h a t  i s  n o t  u n d e r  d i r e c t  c u l t i v a t i o n  i s  op en  t o  

a l l  p e r s o n s  t o  g r a z e  t h e i r  a n i m a l s .  However, and  n o t w i t h 

s t a n d i n g  t h i s  g e n e r a l  r u l e ,  t h e  f a r m e r  i s  i n c l i n e d  t o  c h a s e  

away h e r d e r s  who m ig h t  w is h  t o  g r a z e  i n  t h e  p r e c i n c t s  o f  h i s  

f a r m .  T h is  i s  s o ,  e s p e c i a l l y  i f  c ro p s  a r e  s t i l l  on  t h e  f a r m ,  

f o r  f e a r  t h a t  a n im a ls  may s t r a y  t h ro u g h  n e g l i g e n c e  and  damage 

t h e  c r o p s .  The f a r m e r s T o b j e c t i o n s  a r e  more p ro n o u n c e d  i n  t h e  

s e t t l e m e n t  a r e a s .  F o r  t h a t  r e a s o n  th e  S a l a r a  P e o p l e ’ s  C o u n d i l

i s s u e d  a  l o c a l  o r d e r  a s  a  s t e p  to w a rd s  r e g u l a t i n g  g r a z i n g

2 . .p e r i o d s  i n  t h e  r e s i d e n t i a l  a r e a s .  The o r d e r  p r o h i b i t s  h e r d e r s

from  g r a z i n g  t h e i r  a n im a ls  i n  t h e  v i l l a g e  s e t t l e m e n t s  d u r i n g  th e  

p e r i o d  f rom  t h e  b e g i n n i n g  o f  J u n e  (w h ich  i s  a l s o  t h e  b e g i n n i n g  

o f  t h e  r a i n y  s e a s o n )  u n t i l  t h e  end o f  Decem ber. I f ,  i n  

v i o l a t i o n  o f  t h i s  o r d e r ,  any  a n im a l  h a s  s t r a y e d  and  damaged any

1. The Nuba P e o p le s  o f  K o r d o f a n , o p . c i t . , 160.
2 .  T h is  l o c a l  o r d e r  i s  s t i l l  a  p r o p o s e d  scheme w h ich  s h o u ld  come i n t o  

e f f e c t  o n ly  upon t h e  f i n a l  a p p r o v a l  by t h e  P e o p l e ’ s ( P r o v i n c i a l )  
E x e c u t i v e  C o u n c i l  i n  K a d u g l i .
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p l a n a t a t i o n s , t h e  owner o f  t h e  a n im a l  s h a l l  be  l i a b l e  t o  t h e  

f o l l o w i n g :

AO P .T .  f o r  a  s i n g l e  h e a d  o f  camel

30 P .T .  f o r  a  donkey 

20 P.To f o r  a  s i n g l e  h e a d  o f  c a t t l e

10 P .T .  f o r  a  c a l f  

5 P .T .  f o r  a  g o a t  o r  s h e e p .

I n  a d d i t i o n ,  a  f i n e  o f  LSJQ may be  im posed , o r  a  m o n th ’ s 

im p r is o n m e n t  i n  c a s e s  w here  t h e  a n i m a l ’ s owner r e f u s e d  t o  pay 

t h e  above  f i n e s .  The o r d e r  does  n o t  m e n t io n  w h e th e r ,  i n  o r d e r  

to  h o l d  t h e  h e r d e r  l i a b l e ,  n e g l i g e n c e  m ust be  e s t a b l i s h e d ,  n o r  

does  t h e  o r d e r  s t a t e  w h e th e r  t h e  fa rm  owner i s  r e q u i r e d  to  

m a i n t a i n  p r o p e r  f e n c e s  a ro u n d  h i s  f a r m s .

The o b j e c t i v e  o f  t h i s  l o c a l  o r d e r  i s  to  r e d u c e  t h e  

i n c r e a s i n g  mode o f  d i s p u t e s  b e tw e e n  h e r d e r s  and  fa rm  o w n e r s .

I n  t h e  v i l l a g e s  e v e r y  s u i t a b l e  p l a c e  i s  e x p e c te d  t o  be  u n d e r  

c u l t i v a t i o n .  T h i s ,  i n  e f f e c t ,  l e a v e s  l i t t l e  g r a z i n g  s p a c e  f o r  

t h e  v i l l a g e  a n i m a l s .  B u t  t h e  l o c a l  o r d e r ,  a s  i s  e v i d e n t ,  d o e s

n o t  s u g g e s t  any  p a r t i c u l a r  a r e a s  o r  any a l t e r n a t i v e s  a s  g r a z i n g

la n d  w i t h i n  t h e  v i l l a g e s .  I t  s im p ly  s a y s  t h a t  p e o p le  s h o u ld

n o t  g r a z e  t h e i r  a n im a ls  i n  t h e  v i l l a g e  v i c i n i t y  d u r in g  a  c e r t a i n

t im e  o f  t h e  y e a r .  H ow ever, a  c a r e f u l  r e a d i n g  o f  t h e  l o c a l
t

o r d e r  r e v e a l s  t h a t  i t  does  n o t  p ro  t a n t o  p r e v e n t  p e r s o n s  from  

g r a z i n g  a n im a ls  i n  t h e  v i l l a g e s  p r o v id e d  th e y  do n o t  s t r a y  and 

damage o t h e r  p e o p l e ’ s c r o p s .

I t  h a s  b e e n  m e n t io n e d  t h a t  a n im a l  ow ners  a r e  e n t i t l e d  to  

p a s t u r e  t h e i r  s t o c k  f a l i n y  ( f r e e )  i n  a l l  d i r e c t i o n s  o v e r  any  

p i e c e  o f  l a n d  w i t h o u t  o b t a i n i n g  p e r m i s s i o n  from  a n y o n e .  T h e re  

i s ,  ho w e v e r ,  no common r i g h t  to  d r i v e  a n im a ls  on t o  a n o t h e r ’ s
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fa rm  t o  f e e d  on t h e  kaw ulk  ( g r a i n  s t a l k s )  a f t e r  t h e  h a r v e s t  

i s  o v e r c I t  i s  an o f f e n c e  among th e  Nyimang t o  r u n  a n im a ls  

on t o  a n o t h e r Ts l a n d  im m e d ia te ly  a f t e r  t h e  c o l l e c t i o n  o f  t h e  

c r o p s  w i t h o u t  f i r s t  o b t a i n i n g  t h e  n e c e s s a r y  p e r m i s s i o n  from  

t h e  fa rm  h o l d e r .  To do so  i s  a n  a c t  w h ich  e n t i t l e s  t h e  f a rm  

h o l d e r  t o  su e  and demand c o m p e n s a t io n .  As a g e n e r a l  r u l e ,  t h e  

fa rm  h o l d e r  p r e s e r v e s  t h e  r i g h t  o f  f i r s t  f e e d i n g  h i s  a n im a ls  on 

t h e  g r a i n  s t a l k s  o f  h i s  f a rm .  F u r th e r m o r e ,  t h e  f a r m e r  may o p t  

t o  c o l l e c t  t h e  kaw ul£  e i t h e r  t o  s t o r e  i t  a s  f o d d e r  f o r  h i s  

young  a n im a ls  i n  t h e  d ry  s e a s o n ,  o r  t o  u s e  a s  a  s a l e a b l e  

com m odity . I n  c a s e  h e  d o e s  n o t  i n t e n d  t o  b e n e f i t  h i m s e l f ,  

t h e n  he  h a s  a  r i g h t  t o  i n v i t e  a  r e l a t i v e  o r  a  f r i e n d  t o  d r i v e  

h i s  a n im a ls  on t o  t h e  f a r m  b e f o r e  t h e  p u b l i c .

B ut as  soon  a s  i t  i s  made known t h a t  a c e r t a i n  f a rm  h a s  

b e e n  g r a z e d  ( e v e n  by th e  a n im a ls  o f  t h e  f a rm  h o l d e r ) , t h e n  t h e  

p u b l i c  a l s o  h av e  t h e  r i g h t  t o  r u n  t h e i r  a n im a ls  on t o  t h e  f a rm .  

T h i s  i s  b e c a u s e  t h e  f a rm  h o l d e r  c a n  no l o n g e r  p r e t e n d  t h a t  h i s  

c r o p s  a r e  n o t  y e t  c o l l e c t e d .  The t i n y  (hom efarm s)  a r e  m ore 

c l o s e l y  g u a rd e d .  I t  i s  common to  s e e  p e o p le  r e p a i r i n g  t h e  

f e n c e s  o f  t h e i r  "hom efarm s” im m e d ia te ly  a f t e r  h a r v e s t .  P e o p l e  

s a y  t h a t  t h e s e  fa rm s  a r e  t h e  b e s t  p l a c e  f o r  f o w ls  and  g o a t -  

g r a z i n g .  They become a v a i l a b l e  f o r  p u b l i c  u s e  o n ly  a f t e r  a  

c o n s i d e r a b l e  p e r i o d  h a s  e l a p s e d  a f t e r  t h e  h a r v e s t ,

i v )  H u n t in g  R ig h t s

Among t h e  Nyimang h u n t i n g  i s  p r a c t i s e d  by  a nyone  a t  any  

t im e  o f  t h e  y e a r  and  l a n d  f o r  h u n t i n g  i s  f r e e l y  a v a i l a b l e  t o  

a l l  members o f  t h e  com m unity . However, o r g a n i z e d  h u n t i n g
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known a s  d e f i  o r  a fu n y  i s  r e g a r d e d  as  a  s e a s o n a l  a c t i v i t y ,  

and  t a k e s  p l a c e  e v e r y  y e a r  to w a rd s  t h e  end  o f  t h e  d ry  s e a s o n  

and  th e  b e g in n i n g  o f  t h e  r a i n y  s e a s o n .  I t  may a l s o  t a k e  

p l a c e  v i r t u a l l y  e v e r y  t im e  b e f o r e  t h e  i n i t i a t i o n  ceremony 

o f  t h e  ag e  c l a s s  ( a s h i  t w i l  -  b e e r  d r i n k i n g ) .  The a c t i v i t y  

o f  t h e  o r g a n i z e d  h u n t i n g  ( a f u n y ) h a s  a  s i g n i f i c a n t  c o n n e x io n  

w i t h  t h e  g e n e r a l  f e r t i l i t y  c u l t  and  o t h e r  s o c i a l  i n s t i t u t i o n s .  

F o r  t h a t  r e a s o n  i t  i s  t h e  c o n c e r n  o f  t h e  w ho le  t r i b a l  com m unity . 

Thus i n  e a c h  Nyimang s u b - t r i b e  t h e r e  e x i s t s  an  a n c e s t r a l  s p i r i t  

who i s  r e s p o n s i b l e  f o r  t h e  h u n t i n g  e x p e d i t i o n s .  T h is  a n c e s t r a l

s p i r i t  i s  known as  t h e  a fu n y u  o r  d e f u - i r a n  ( m a s te r  o f  t h e  h u n t ) .

H is  r o l e  i s  t o  o r g a n i z e ,  p r e d i c t  and  d i r e c t  t h e  g ro u p  to  p l a c e s  

w h ere  game i s  a b u n d a n t  and  a l s o  to  p r o t e c t  t h e  members o f  t h e  

e x p e d i t i o n  g roup  from  any m i s f o r t u n e s .

The c h o ic e  o f  t h e  t im e  f o r  t h e  g roup  h u n t  i s  l e f t  e n t i r e l y  

t o  t h e  d i s c r e t i o n  o f  t h e  p r i e s t  s p i r i t .  The e x p e d i t i o n  t im e  

i s  d e c id e d  by b lo w in g  a  s p e c i a l  b o r s h d r  ( h o r n ) . The h u n t e r s  

a s s e m b le  i n  a  c o n s p ic u o u s  p l a c e  and  l a y  a l l  s o r t s  o f  w eapons 

( i n c l u d i n g  r i f l e s ,  s p e a r s ,  c l u b s ,  s w o r d s ,  e t c . )  on  an  a n t - h i l l  

t o  a w a i t  t h e  b l e s s i n g  o f  t h e  h u n t  m a s t e r .  The h u n t  m a s t e r

p e r f o r m s  h i s  b l e s s i n g  by  k i l l i n g  a  fo w l  and  b r e a k i n g  a n  egg  

o v e r  t h e  w eap o n s .  A f t e r  t h i s  r i t u a l ,  t h e  p r i e s t  i s  p o s s e s s e d
I

by t h e  s p i r i t  who w i l l  u t t e r  h i s  b l e s s i n g s ,  and  t h e n  an n o u n ce  

t h e  p l a c e  t o  w h ich  t h e  g ro u p  s h o u ld  h e a d  f o r  h u n t i n g .

As a  r u l e  t h e  a fu n y u  i r a n , o r  m a s t e r  o f  t h e  h u n t ,  i s

e n t i t l e d  t o  t h e  f i r s t  f o u r  a n im a ls  k i l l e d  d u r i n g  t h e  e x p e d i t i o n  

(m os t  i m p o r t a n t  a r e  w i l d  c a t s ,  r a b b i t s  and  g u i n e a - f o w l ) .  I n
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a d d i t i o n ,  p r e s t a t i o n  o f  t h e  h e a d s  o f  a l l  a n im a ls  k i l l e d  d u r in g  

t h e  e x p e d i t i o n  m u st  be  g iv e n  t o  t h e  k u n i  a s  t h e  m a s t e r  o f  

t h e  h u n t  f o r  r i t u a l  p u r p o s e s .  The r i g h t  o f  t h e  h u n t  m a s t e r  

e m a n a te s  f rom  h i s  r e l i g i o u s  s t a t u s  and n o t  f ro m  any u n iq u e  

r e l a t i o n  to  t h e  l a n d  o v e r  w h ich  a n im a ls  a r e  k i l l e d .

I t  i s  a  f i r m  c u s to m a ry  r u l e  o f  h u n t i n g  t h a t  t h e  p e r s o n  who 

f i r s t  h i t s  an  a n im a l  h a s  t h e  r i g h t  o f  c l a i m  o v e r  i t .  A p e r s o n  

who h a s  h i t  an  a n im a l  w i t h  h i s  c l u b ,  b u t  n o t  h a r d  enough to  k i l l  

i t ,  h a s  a  r i g h t  t o  t h e  two h i n d  l e g s  i f  t h e  same a n im a l  i s  

s u b s e q u e n t l y  k i l l e d  by  a n o t h e r  p e r s o n .  S h o u ld  a  p e r s o n  k i l l  

a n  a n im a l ,  b u t  n o t  b e  q u i c k  enough  t o  c o l l e c t  i t  b e f o r e  t h e  

c o r p s e  i s  to u c h e d  by a  f e l l o w - h u n t e r ,  t h e n  t h e  p e r s o n  who h a s  

to u c h e d  t h e  c o r p s e  a c q u i r e s  a  r i g h t  t o  one  f o r e l e g  o f  t h e  d ead  

a n im a l .  S i m i l a r l y ,  a  p e r s o n  whose dog f i r s t  c a t c h e s  an  

a n im a l ,  th o u g h  j o i n e d  l a t e r  by o t h e r  d o g s ,  g a i n s  a b s o l u t e  t i t l e  

o v e r  t h e  m eat o f  t h a t  a n im a l .

The u s e  o f  t h e  l a n d  f o r  h u n t i n g  p u r p o s e s  i s  n e v e r  r e f u s e d  

by  t h e  l a n d h o l d e r s ,  b u t  i n  m o st  c a s e s  f a r m e r s  a r e  l i k e l y  to  

q u a r r e l  w i t h  t h e  h u n t e r s  i f  t h e  l a t t e r  s h o u ld  b e a t  t h e  f a r m  

f e n c e  so  a s  to  s c a r e  o f f  t h e  game. The o b j e c t i o n  i s  n o t  t h a t  

t h e  l a n d h o l d e r  h a s  a  s p e c i f i c  c l a i m  o r  i n t e r e s t  t o  p r o t e c t  t h e  

game fou n d  on h i s  l a n d ,  o r  t h a t  he  d oes  n o t  w an t  o t h e r s  t o  h u n t
i

o v e r  h i s  p r o p e r t y .  He o b j e c t s  b e c a u s e  h e  w a n ts  t o  p r o t e c t  h i s  

fa rm  f e n c e  from  d e s t r u c t i o n .  Thus any  p e r s o n  i n  h o t  p u r s u i t  

o f  p r e y  may be a l lo w e d  t o  e n t e r  e v en  l a n d  u n d e r  c u l t i v a t i o n ,  i n  

o r d e r  t o  k i l l .  T h is  i s  i n  o r d e r  t h a t  t h e  p u r s u e r  s h o u ld  n o t  

u n n e c e s s a r i l y  damage t h e  c r o p e s .  What t h e  h u n t e r  r e q u i r e s  i s  t h e  

r i g h t  to  h u n t  game; he  d oes  n o t  demand p o s s e s s i o n  o f  t h e  s o i l .
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The i n t e r e s t s  o f  t h e  h u n t e r  do n o t ,  t h e r e f o r e ,  c o n f l i c t  w i t h  

t h e  i n t e r e s t s  o f  t h e  l a n d h o l d e r .

I n  N yim angland  t h e r e  a r e  some p l a c e s  t h a t  a r e  c o n s i d e r e d  

a s  f a v o u r a b l e  a r e a s  f o r  t r a p p i n g  w i l d  a n im a l s ;  b u t  no 

c o n c e p t  o f  i n d i v i d u a l  c la im s  o v e r  su c h  a r e a s  h a s  e v e r  b e e n  

d e v e lo p e d .  Any p e r s o n  h a s  a common r i g h t  t o  s e t  h i s  t r a p s  

i n  t h e s e  a r e a s  w i t h o u t  o b j e c t i o n  from  th e  l a n d h o l d e r .  On 

some o c c a s i o n s  f a r m e r s  may i n v i t e  p r o f e s s i o n a l  t r a p p e r s  t o  r i d  

t h e i r  fa rm  o f  t h o s e  a n im a ls  t h a t  damage t h e  c r o p s ,  b u t  t h e  f a r m -  

h o l d e r  h a s  no r i g h t  t o  any p o r t i o n  o f  t h e  a n im a ls  so  t r a p p e d  on 

h i s  l a n d ,

v )  The R ig h t  o f  Way

R ig h t  o f  way i s  a l s o  a common r i g h t .  I t  i s  g e n e r a l l y  

p e r m i s s i b l e  t o  e n t e r  on  a n o t h e r  p e r s o n ’ s l a n d  o r  w a lk  th r o u g h  

a n o t h e r ’ s fa rm  w i t h o u t  p e r m i s s i o n ,  p r o v id e d  t h e  p a s s e r - b y  does  

n o t  c u t  t r e e s  o r  damage t h e  c ro p s  t h e r e i n .  I t  h a s  a l r e a d y  b e e n  

m e n t io n e d  t h a t  i n  t h e  a b s e n c e  o f  t h e  law  o f  t r e s p a s s ,  m ere e n t r y  

on t o  a n o t h e r  p e r s o n ’ s l a n d  i s  n o t  an  a c t i o n a b l e  w rong . M ain 

r o a d s  (b w i r  d i a  -  b i g  o r  m ain  r o a d s )  a r e  commonly u s e d  and  a r e  

n o t  s u b j e c t  to  c l o s u r e .  Even s t r a n g e r s  h a v e  t h e  r i g h t  o f  

p a s s a g e  o v e r  t h e  r o a d s .  The b w i r  d i a  h a s  a  s p e c i a l  s a n c t i t y  

w h ic h  s h o u ld  n o t  be  i n f r i n g e d .  M ost o f  t h e  i m p o r t a n t  r i t u a l s ,  

e s p e c i a l l y  t h o s e  c o n n e c t e d  w i t h  p u r i f i c a t i o n  r i t e s  ( a g e l d a  -  

w a sh in g  o n e s e l f )  a r e  p e r fo rm e d  on t h e s e  m ain  r o a d s .  I t  i s  

k w i r  ( t a b o o )  t o  f o u l  common r o a d s ,  t o  b a r r i c a d e  them , d i g  h o l e s  

i n  o r  th ro w  any th r o n y  b r a n c h e s  on any r o a d  u s e d  by t h e  p u b l i c .  

I n f o r m a n t s  s a y  t h a t  t h e  p e r p e t r a t o r  o f  t h e s e  a c t s  i s  l i a b l e  t o  

h a v e  b a d  l u c k ,  a s  t h e  u s e r s  o f  t h e  r o a d  (b e  t h e y  humans o r  

s u p e r n a t u r a l  po w ers )  w i l l  c u r s e  h im .
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I f  a  p a t h  i s  i n  t h e  p r o c e s s  o f  b e i n g  made on l a n d  t o  

w h ich  t h e  h o l d e r  o f  t h e  p r o p e r t y  do es  n o t  a g r e e ,  t h e n  th e  

h o l d e r  h a s  a  r i g h t  t o  c l o s e  t h a t  p a t h  b e f o r e  i t s  u s e  m a tu r e s  

i n t o  a  common r i g h t  t h r o u g h  t h e  p a s s i n g  o f  t im e .  I f  su c h  a 

p a t h  i s  n o t  c l o s e d  w i t h i n  a  r e a s o n a b l e  t im e  ( w i t h i n  a  s e a s o n  o r  

t w o ) , t h e n  t h e  p u b l i c  seems to  a c q u i r e  an  i n d e t e r m i n a b l e  r i g h t  

o f  p a s s a g e  o v e r  t h a t  p i e c e  o f  l a n d .  I t  i s  a n  a c c e p te d  r u l e  

t h a t  a  p e r s o n  who w a n ts  t o  s to p  th e  p u b l i c  p a s s i n g  th r o u g h  h i s  

l a n d  -  a f t e r  t h e  l a t t e r  h a s  e s t a b l i s h e d  r i g h t  o f  way o v e r  h i s  

l a n d  -  m u s t  c l e a r  an  a l t e r n a t i v e  new r o a d  and  make i t  r e a d y  

f o r  u s e  b e f o r e  h e  c a n  t a k e  any s t e p s  to w a rd s  c l o s i n g  th e  p r e v i o u s  

p a t h .  S i m i l a r l y ,  no p e r s o n  i s  a l lo w e d  t o  c l e a r  a  fa rm  upon  a 

common r o a d .  But i f  a  p e r s o n  o p te d  t o  p r e p a r e  h i s  fa rm  on a  

common r o a d  h e  m ust  l e a v e  th e  a c t u a l  f o o t p a t h  u n c u l t i v a t e d .  

U s u a l ly  a  Y -sh a p ed  wooden s t i l e ,  known a s  t h e  k o jw o r  o r  S u lh  

n g a l , (a n  o p e n in g  i n  a  f e n c e ) ,  i s  b u i l t  i n t o  t h e  e n t r a n c e  t o  t h e  

p u b l i c  u s e  o f  t h e  p a t h .  Some p e o p le  h a v e  e x tre m e  o p i n io n s  

w h ic h  s a y  t h a t  no p e r s o n  i s  e v e r  p e r m i t t e d  t o  e n c l o s e  a  p u b l i c  

p a t h  i n t o  h i s  f a r m .  I n  t h e  S a l a r a  s u b - t r i b e ,  t h e  s u p p o r t e r s  o f  

t h e  l a s t  o p i n i o n  c i t e  a  famous i n c i d e n t  w h e re  fAf c l e a r e d  a  f a r m  

on  t h e  p u b l i c  r o a d  w i t h o u t  m aking  an  a l t e r n a t i v e  p a t h  f o r  humans 

o r  l i v e s t o c k .  When f Bf h e a r d  o f  t h i s  i n c i d e n t s ,  h e  to o k  h i s  

arms and  d ro v e  h i s  c a t t l e  th ro u g h  t h e  fa rm  o f  ’A* d e s t r o y i n g  

h i s  f e n c e s  and p l a n t a t i o n .  *BT was s u p p o r t e d  by  p u b l i c  

o p i n i o n  a s  h a v in g  j u s t i f i a b l y  e x e r c i s e d  h i s  common r i g h t .

The c a s e  was s e t t l e d  by r e c o n c i l i a t i o n ,  and  ’A* was r e q u e s t e d  

e i t h e r  to  c l e a r  h i s  f a rm  e l s e w h e r e ,  o r  t o  p r e p a r e  a n  a l t e r n a t i v e  

p a s s a g e  f o r  t h e  p u b l i c .
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I n  v a l l e y s  w h ere  c u l t i v a b l e  l a n d s  a r e  f a i r l y  f e r t i l e ,  

d i f f e r e n t  p e o p le  may make t h e i r  fa rm s  i n  one a r e a  i n  t h e  

f o l l o w i n g  way:

F i g u r e  XIV

K ey: ^ ^ ^ __ _ f e n c e

. . — _  —  p u b l i c  p a t h  w i t h  a  s t i l e

- - — i n t e r n a l  b o u n d a r i e s

1 , 2 , 3 ,  e t c .  fa rm  p l o t s

I n  t h e  above  d ia g r a m  t h e  p u b l i c  and r e s t  o f  t h e  f a r m e r s  h a v e  

a  common r i g h t  o f  p a s s a g e  o v e r  t h e  h o l d i n g s  o f  1, 2 ,  and  3 

w i t h o u t  t h e  r e s p e c t i v e  h o l d e r ’ s p e r m i s s i o n .  However, Nyimang 

c u s to m a ry  law  im p o se s  a n  o b l i g a t i o n  on th e  u s e r s  o f  t h e  p a t h ,  

e s p e c i a l l y  w here  c r o p s  a r e  s t i l l  i n  f a r m s ,  t o  c l o s e  t h e  

e n t r a n c e  a f t e r  p a s s i n g  t h r o u g h .  I f ,  a s  a  r e s u l t  o f  t h e  

n e g l i g e n c e  o f  t h e  u s e r s  o f  t h e  p a t h ,  c r o p s  a r e  damaged by  

a n i m a l s ,  t h e n  s u c h  p e r s o n s  m ust be h e l d  a n s w e r a b l e .
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However, i n  c o n s i d e r i n g  th e  n a t u r e  o f  th e  r i g h t  o f  way 

e n jo y e d  by th e  p u b l i c  o v e r  l a n d  h e ld  by i n d i v i d u a l  p e r s o n s ,  

i t  i s  o p e n  to  a s k  w h e th e r  s u c h  r i g h t  c o u ld  e v e r  amount to  

t h a t  o f  e a se m e n ts  u n d e r  t h e  E n g l i s h  la w .  A l th o u g h  i t  i s  

t r u e  to  s a y  t h a t  t h e s e  r i g h t s  a r e  r e c o g n i z e d  a s  b a s i c  r i g h t s  

u n d e r  t h e  c u s to m a ry  la w ,  y e t  i t  i s  d i f f i c u l t  to  sa y  c a t e g o r i c a l l y  

w h e th e r  t h e y  a r e  a c t u a l  e a s e m e n t s .  The Nyimang do n o t  

d i f f e r e n t i a t e  b e tw e e n  r i g h t s  i n  rem  and  r i g h t s  i n  p e r s o n a m .

I n  a d d i t i o n ,  t h e y  do n o t ,  i n  e f f e c t ,  l a y  any  e m p h a s is  on th e  

c o n s e n t  o f  t h e  l a n d h o l d e r  t o  t h e  c r e a t i o n  o f  su c h  r i g h t s  o v e r  

h i s  p r i v a t e  h o l d i n g .  S i m i l a r l y ,  Nyimang c u s to m a ry  law  i s  

s i l e n t ,  f o r  e x a m p le ,  a s  t o  w h e th e r  th e  r i g h t  o f  p a s s a g e  i s  

a t t a c h e d  t o  t h e  l a n d  a s  a  d o m in a n t  t e n e m e n t  a s  a g a i n s t  a  s e r v i e n t  

t e n e m e n t .  I n  t h e  a b s e n c e  o f  any c o n c e p t u a l  b a s i s  t o  t h e  

c r e a t i o n  o f  su c h  r i g h t s ,  i t  i s  o pen  f o r  one  to  assum e t h a t  

r i g h t s  o b t a i n e d  on o t h e r  p e r s o n s *  h o l d i n g s  a r e  m ere  p u b l i c  r i g h t s .  

The i n d i v i d u a l  p e r s o n ,  a s  a  member o f  t h e  p u b l i c ,  o b t a i n s  s u c h  

r i g h t s  o n ly  i n  t h a t  c a p a c i t y .  I t  h a s  b e e n  m e n t io n e d  t h a t  a  

p e r s o n  may e v e n  p r e v e n t  t h e  p u b l i c  f ro m  p a s s i n g  t h r o u g h  h i s  l a n d .  

Som etimes a  p u b l i c  p a t h  may be  d e s t r o y e d  by  n a t u r a l  c a u s e s ,  a s  

f o r  e x a m p le ,  when a  r o a d  i s  t u r n e d  i n t o  a  s e a s o n a l  s t r e a m .  I n  

a l l  t h e s e  c i r c u m s t a n c e s  t h e  r i g h t  o f  p a s s a g e  may c e a s e  t o  e x i s t ,

v i )  R ig h t  t o  c o l l e c t  Honey

Honey fo u n d  on u n a p p r o p r i a t e d  l a n d  i s  a  common p r o p e r t y  w h ich  

may be  p i c k e d  by any  p e r s o n  a s  o f  r i g h t  w i t h o u t  a s k i n g  p e r m i s s i o n  

f ro m  a n y o n e .  B ut a  p e r s o n  who f i n d s  a  b e e ’ s n e s t  on  a n o t h e r  

p e r s o n ’ s h o l d i n g  m ust  make s u r e  t h a t  t h e  l a n d h o l d e r  o r  any  o t h e r  

p e r s o n  h a s  n o t  t a k e n  any  p o s i t i v e  s t e p s  to w a rd s  i t s  p o s s e s s i o n .
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A s, f o r  e x a m p le ,  by p u t t i n g  a  t h o r n  b r a n c h  o n  t h e  h o l e ,  

f e n c i n g  th e  t r e e  on w h ich  t h e  n e s t  i s  f o u n d ,  o r  by p u t t i n g  a 

f e t i s h  on  i t  ( u s u a l l y  a  s p e a r ,  k o rd o  (w hip) o r  k o d i  ( s t o n e ) ,  

e t c . ) .  T hese  a c t s  c l e a r l y  i n d i c a t e  t h e  i n t e n t i o n  o f  a  p e r s o n  

to  a p p r o p r i a t e  honey  to  h i m s e l f  by k e e p in g  t h e  p u b l i c  away f ro m  

i t .  S hou ld  any  member o f  t h e  p u b l i c  d i s r e g a r d  t h e s e  f e t i s h e s  

and p i c k  t h e  h o n e y ,  t h e n  th e  p e r s o n  who h a s  f i r s t  r e s e r v e d  i t  

h a s  a  r i g h t  to  su e  t h e  i n t r u d e r  to  r e c o v e r  t h e  h o n e y ,  o r  be 

c o m p e n s a te d .  T h is  rem edy i s  i n  a d d i t i o n  to  t h e  s u p e r n a t u r a l  

s a n c t i o n s  w h ich  may be  i n c u r r e d  by th e  o f f e n d e r  a s  a  r e s u l t  o f  

h i s  d i s r e g a r d  o f  t h e  f e t i s h e s .

I f  t h e  l a n d h o l d e r  i s  n o t  aw are  o f  t h e  p r e s e n c e  o f  honey  on 

h i s  f a rm ,  t h e n  t h e  honey  i s  c o n s i d e r e d  a s  common p r o p e r t y  and 

may be  a p p r o p r i a t e d  by  th e  f i r s t  f i n d e r .  An a d v e r s e  o p i n i o n  

e x i s t s  w h ich  c l a i m s  t h a t  i f  honey  i s  fo u n d  on  a f a rm  o f  a n o t h e r  

p e r s o n ,  o r  e v e n  n e a r  h i s  h o m e s te a d ,  t h e n  i t  becomes in c u m b e n t  

on  t h e  f i n d e r  t o  in f o r m  th e  l a n d h o l d e r  t o  k eep  an  e y e  on i t . *

The f i n d e r  would  s t i l l  c l a i m  a  s u p e r i o r  t i t l e  o v e r  i t ,  b u t  a t  

th e  t im e  o f  p i c k i n g  a  t o k e n  s h a r e  m u st  be  g iv e n  to  t h e  f a r m -  

h o l d e r .  H ere  t h e  l a n d h o l d e r  a c q u i r e s  h i s  r i g h t  t h r o u g h  h i s  

a c t s  o f  c a r e t a k i n g  and  n o t  th ro u g h  h i s  p e c u l i a r  r e l a t i o n  t o  t h e  

l a n d  on w h ich  ho n ey  i s  f o u n d .  P e r s o n s  who j o i n  i n  to  h e l p  p i c k  

th e  honey  a r e  a l s o  e n t i t l e d  t o  a  s m a l l  u n s p e c i f i e d  s h a r e  a s  a  

re w a rd  f o r  t h e  r i s k  o f  c o l l e c t i o n .  A t h i r d  o p i n i o n  s a y s  t h a t  

a p e r s o n  who f i n d s  honey  on a n o t h e r ’ s h o l d i n g  h a s  a  r i g h t  to  

e n jo y  i t  f o r  two y e a r s ,  a f t e r  w h ic h ,  i f  t h e  honey  i s  s t i l l

1. T hese  o p i n io n s  a r e  d e r i v e d  f ro m  i n t e r v i e w s  w i t h  t h e  i n f o r m a n t s  
d u r i n g  th e  f i e l d  r e s e a r c h .
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m ade, t h e  l a n d h o l d e r  j o i n s  i n  as  a  j o i n t  ow ner .  The 

d i f f e r e n c e  b e tw e e n  t h e s e  r u l e s  i s  o n ly  a  m a t t e r  o f  d e g re e  a s  

t h e  w ho le  t h i n g  d ep e n d s  on th e  p a r t i e s ’ r e l a t i o n s h i p .  On t h e  

o t h e r  h a n d ,  t h e  g e n e r a l  r u l e  i s  t h a t  he  who f i r s t  f i n d s  honey  

h a s  a  u n i v e r s a l  c l a i m  o v e r  i t  t o  t h e  e x c l u s i o n  o f  a l l  o t h e r  

m em bers, i n c l u d i n g  t h e  l a n d h o l d e r .

A p e r s o n  may a t t r a c t  b e e s  to  make honey  i n  a  p l a c e  p r e p a r e d  

by h im . To a c h ie v e  t h i s  a  h o l e  i s  made i n  a  t r e e ,  o r  p e r h a p s  

a  t r u n k  o r  a  r o c k  w i t h  a  s u i t a b l e  h o l e  may be  c h o s e n  a s  a  s i t e  

f o r  t h e  p u r p o s e .  A fo w l i s  k i l l e d  u n d e r  t h e  t r e e ,  and th e  

e n t r a n c e  o f  t h e  h o l e  i s  a n o i n t e d  w i t h  t i d i f u  (a  f e r m e n te d  dough 

from  w hich  a s h i  ( b e e r )  i s  made) to  l u r e  b e e s .  To s i g n i f y  

f u r t h e r  a c t s  o f  o w n e r s h ip ,  a  k o d i  ( s m a l l  s t o n e )  i s  p u t  on  p a r t  

o f  t h e  e n t r a n c e  o f  t h e  h o l e .  A f e t i s h  o f  a  s p e a r  o r  a  kOrdo 

(w hip)  o b t a i n e d  f ro m  a  kwuni ( a n c e s t r a l  s p i r i t )  i s  p l a c e d  o r  

t i e d  on t h e  t r e e .  Honey made i n  t h a t  h o l e  becomes p r i v a t e  

p r o p e r t y .  P i c k i n g  o f  t h i s  honey  by any  member o f  th e  s o c i e t y  

w i t h o u t  t h e  o w n e r ’ s  p e r m i s s i o n  i s  r e g a r d e d  a s  t h e f t ,

v i i )  W ater  R ig h t s

W ate r  f rom  p e r e n n i a l  s t r e a m s ,  n a t u r a l  r e s e r v o i r s  ( t o f a )  

and  s e a s o n a l  s p r i n g s  ( g u j i ) , w h e th e r  s i t u a t e  on a n o t h e r  p e r s o n ’ s 

h o l d i n g  o r  n o t ,  a r e  f r e e  o f  a c c e s s  t o  any  member o f  t h e  p u b l i c .  

O b ta in in g  w a te r  f ro m  t h e s e  p l a c e s  i s  r e g a r d e d  a s  a  g e n e r a l  r i g h t ,  

and may be e n jo y e d  dumna (commonly by th e  p u b l i c ) .  Thus any  

p e r s o n  i s  a b s o l u t e l y  f r e e  to  s i n k  a w a t e r h o l e  ( te w a ) i n  t h e  bed  

o f  a  s e a s o n a l  s t r e a m  to  w a t e r  h i s  a n im a l s ,  o r  to  u s e  i t  f o r  

d o m e s t ic  c o n s u m p t io n .  I t  i s  a  f i r m  c u s to m a ry  r u l e  t h a t  n a t u r a l  

w a te r  d e p r e s s i o n s  ( e s p e c i a l l y  t h e  l a r g e  o n e s )  b e lo n g  t o  t h e
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w hole  com m unity , and  h e n c e  no p e r s o n  i s  p e r m i t t e d  to  e n c l o s e  

t h e s e  w a t e r i n g  p l a c e s  w i t h i n  p r i v a t e  f a r m s .

I n  t h e  o l d  d a y s  t h e  p e o p l e ,  b e c a u s e  o f  t h e  i n s e c u r i t y  o f  

t h e  p l a i n s ,  w ere  u n a b le  t o  t a k e  t h e i r  a n im a ls  away f rom  th e  

s e t t l e m e n t  a r e a s .  A cu s to m  was d e v e lo p e d  .where t h e  g roup  o f  

y o u th s  who w ere  a b o u t  to  be  i n i t i a t e d  i n t o  an  a g e - g r a d e  had  

t o  d i g  an  a r t i f i c i a l  r e s e r v o i r  c a l l e d  w o r d i . The cu s to m  o f  

d i g g i n g  a  w o rd i  f o r  p u b l i c  u s e  i s  a l s o  p r a c t i s e d  to  t h e  p r e s e n t  

d a y .  The c u s to m  makes i t  in cu m b e n t  on th e  n e w ly - fo rm e d  a g e -  

g r a d e  to  d i g  an  a r t i f i c i a l  w a te r  d e p r e s s i o n  ( w o r d i ) f o r  p u b l i c  

u t i l i t y .  No p e r m i s s i o n  i s  r e q u i r e d  f rom  t h e  l a n d h o l d e r  when 

th e  w o rd i  i s  d u g .  F u r t h e r ,  t h e  l a n d h o l d e r  on whose l a n d  t h e

w o rd i  i s  dug h a s  no e s p e c i a l  r i g h t  o r  c l a i m  to  t h e  w a t e r  o f  t h e

w o r d i . The w o r d i . l i k e  t h e  t o f a , i s  r e g a r d e d  a s  common

p r o p e r t y  and n o t ,  t h e r e f o r e ,  s u b j e c t  t o  p r i v a t e  h o l d i n g .  I t s

w a t e r s  m u s t  be  u s e d  f a l i n y  ( f r e e )  by a n im a ls  and  by a l l  p e o p l e ,  

i n c l u d i n g  s t r a n g e r s .  The o r i g i n a l  h o l d e r  o f  t h e  l a n d  i s  

p r o h i b i t e d  from  e n c l o s i n g  t h e  w o rd i  i n t o  h i s  fa rm  a s  i t  i s  

k w ir  ( t a b o o )  t o  do s o .  U s u a l l y ,  t h e  fa rm  on w h ich  t h e  w o rd i  

i s  dug m u st  be  ab an d o n ed  by t h e  h o l d e r  f o r  p r a c t i c a l  r e a s o n s .  

T h a t  i s  b e c a u s e  i t  i s  f e a r e d  t h a t  f l o c k s  o f  a n im a ls  t h a t  come 

t o  d r i n k  from  t h e  w o r d i  a r e  l i k e l y  t o  go a s t r a y  and  damage t h e  

c r o p s .  However, a s  soon  a s  a  w o rd i  i s  dug , t h e  p u b l i c  a t  

l a r g e  a c q u i r e s  r i g h t  o f  u s e r  o v e r  t h a t  p i e c e  o f  l a n d  and  may 

e x e r c i s e  w a t e r i n g  r i g h t s  u n t i l  s u c h  t im e  a s  t h e  i n t e r e s t  

c e a s e s  t o  e x i s t ,  a s  f o r  e x a m p le ,  when th e  d e p r e s s i o n  i s  

c o v e re d  w i t h  mud o r  s a n d  and becomes i n c a p a b l e  o f  h o l d i n g  w a t e r
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any l o n g e r .  The o r i g i n a l  f a rm  h o l d e r  may, i f  he  w i s h e s ,  

r e t u r n  t o  h i s  f a rm  a s  o f  r i g h t .  A lso  b o r e h o l e s  sunk  i n  some 

a r e a s  o f  t h e  N y im an g la n d ,  t o g e t h e r  w i t h  a r t i f i c i a l  w a te r  

d e p r e s s i o n s  ( h a f f i r s ) made by th e  G overnm ent, a r e  c o n s id e r e d  

a s  common t r i b a l  p r o p e r t y .

A p e r s o n  h a s  t h e  r i g h t  t o  s i n k  a w e l l  ( b i d i ) anyw here  he  

w i s h e s .  He i s  f r e e  t o  do so  e i t h e r  i n  t h e  s e t t l e m e n t  a r e a s  

o r  i n  t h e  f a r  f i e l d s .  P e r m i s s i o n  i s  n e c e s s a r y  i f  a  p e r s o n  

i n t e n d s  to  s i n k  a  w e l l  on  a n o t h e r  p e r s o n ’ s l a n d .  Some 

i n f o r m a n t s  s a y  t h a t  l a n d  r e q u i r e d  f o r  b u r i a l  o r  f o r  s i n k i n g  a  

w e l l  i s  n e v e r  r e f u s e d ;  b u t  e x p e r i e n c e  shows t h a t  p e o p le  q u i t e  

o f t e n  r e f u s e  t o  p e r m i t  o t h e r s  t o  s i n k  w e l l s  n e a r  t h e i r  home

s t e a d s  o r  t i n y  (hom efarm ) f o r  f e a r  t h a t  a n im a ls  coming to  

d r i n k  may s t r a y  and  damage th e  c r o p s .  I n  t h e  o l d  d a y s ,  when 

w a t e r  was p l e n t i f u l ,  w e l l s  w ere  r e g a r d e d  a s  common p r o p e r t y .

The o l d e r  g e n e r a t i o n  r e t a i n  t h e  o p i n io n  t h a t  w e l l s  s h o u ld  be  

l e f t  open  and a v a i l a b l e  t o  t h e  p u b l i c  t o  be  u s e d  by e v e r y o n e ,  

and  t h a t  t h e  p r e s e n t  s i t u a t i o n ,  w here  p e o p le  l o c k  t h e i r  w e l l s  

and deny w a t e r  t o  t h e  n e e d y ,  i s  d i s a s t r o u s .  T h is  s t a t e  o f  

a f f a i r s ,  t h e y  a l l e g e ,  h a s  a n g e re d  t h e  s u p e r n a t u r a l  s p i r i t s ,  and  

t h e  r e s u l t  i s  a  c o n t i n u o u s  s h o r t a g e  o f  w a t e r  e a c h  y e a r .

E veryw here  t h r o u g h o u t  t h e  Nyimang a r e a  b i d i  ( w e l l s )  a r e  

p r i v a t e l y  owned. When s i n k i n g  a  b i d i  t h e  p e r s o n  who f i r s t  

b r e a k s  t h e  s o i l ,  o r  i s  t h e  f i r s t  t o  a p p ly  h i s  s h i g i r  ( d i g g i n g  

h o e )  a c q u i r e s  t h e  r i g h t  o f  o w n e rs h ip  o v e r  t h e  w e l l .  U s u a l ly  

s e v e r a l  i n d i v i d u a l s ,  o r  e v e n  a g roup  o f  f a m i l i e s  and  o t h e r  

n e i g h b o u r s ,  may c o n t r i b u t e  to w a rd s  t h e  c o s t s  a n d / o r  m anual 

l a b o u r  to  s i n k  a  w e l l .  The c o n t r i b u t o r s  a r e  n o t ,  i n  t h e
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s t r i c t  l e g a l  s e n s e ,  r e g a r d e d  a s  c o -o w n e rs  o f  t h e  w e l l .  They 

( t h e  c o n t r i b u t o r s )  w ould  h av e  t h e  r i g h t  t o  w a t e r  t h e i r  a n im a ls  

and  t o  draw  w a t e r  f o r  d o m e s t ic  u s e .  But t h e  a c t u a l  b i d i  

i t s e l f  i s  "owned" by t h e  p e r s o n  who f i r s t  a p p l i e d  h i s  s h i g i b  

( d i g g i n g  h o e ) .

As a  r u l e ,  t h e s e  w e l l s  a r e  t i g h t l y  c o n t r o l l e d  by t h e  

o w n e rs .  The owner o f  a  b i d i  i s  a b s o l u t e l y  f r e e  t o  a l l o w  o r  

d i s a l l o w  anyone t o  w a t e r  h i s  a n im a ls  o r  t a k e  w a t e r  f o r  p e r s o n a l  

d r i n k .  P e o p le  a r e  q u i c k  t o  r e s o r t  t o  arms i f  a  p e r s o n  t a k e s  

w a t e r  from  a  g u a rd e d  w e l l  w i t h o u t  t h e  o w n e r ’ s p e r m i s s i o n .

T h is  i s  so  e s p e c i a l l y  d u r i n g  t h e  d r y  s e a s o n  when w a t e r  becom es 

s c a r c e  i n  m ost p a r t s  o f  t h e  Nyimang a r e a ;  and  a s  m o s t  p e o p le  

u s u a l l y  r e l y  t o t a l l y  on t h e s e  w e l l s  t h e  ow ners k e e p  them  u n d e r  

p a d lo c k s  t o  p r o t e c t  them  from  i n t r u d e r s .  The l o c k i n g - u p  o f  

t h e s e  w e l l s  i s  a  c l e a r  symbol o f  d e s t r u c t i o n  o f  t h e  o l d  s e n s e  

o f  com m unity . A p e r s o n  h a s  a  r i g h t  t o  r e t u r n  t o  h i s  o l d  d r ie d -  

up w e l l  a t  any t im e  h e  w i s h e s .  A w e l l  t h a t  h a s  b e e n  a b an d o n ed  

by  i t s  owner may b e  r e s u n k  by t h e  c o - o p e r a t i v e  e f f o r t s  o f  t h e  

v i l l a g e  m em bers. Such a  w e l l  becomes common p r o p e r t y  o f  t h o s e  

p a r t i c u l a r  v i l l a g e r s  who h a v e  t h e  r i g h t  t o  e x c lu d e  o t h e r  

v i l l a g e r s .  Even t h e  o r i g i n a l  owner o f  t h e  w e l l  h a s  no s p e c i a l  

r i g h t  o v e r  a w e l l  t h a t  h a s  b e e n  r e s u n k ,

v i i i )  R ig h ts '  o v e r  T re e s

T r e e s  whose wood i s  u s e d  f o r  f e n c i n g ,  b u i l d i n g  and  f o r  

o t h e r  p u r p o s e s  a r e ,  i n  e f f e c t ,  common p r o p e r t y  o p e n  t o  a l l  

members o f  t h e  com m unity .  They c a n ,  a s  a  r u l e ,  b e  c u t  f r e e l y  

by any c i t i z e n  f rom  any p a r t  o f  t h e  t e r r i t o r i a l  a r e a  o f  a  g i v e n
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Nyimang com m unity . How ever, t h e r e  a r e  e x c e p t i o n s  to  t h i s  

g e n e r a l  r u l e .  C e r t a i n  l a r g e  t r e e s  u n d e r  w h ich  t h e  o l d e r  

p e o p le  o f  a  v i l l a g e  g a t h e r ,  o r  r e t i r e  a f t e r  a  d a y ’ s w ork , a r e  

r e g a r d e d  a s  a k u r i  ( t a b o o )  and  may n o t  be  c u t .  I f  such  t r e e s  

become o l d  and f a l l  down, t h e i r  wood may n o t  be  c o l l e c t e d  

( e x c e p t  by e l d e r l y  women) f o r  f e a r  o f  d e a t h .

F u r t h e r ,  t r e e s  on a  fa rm  a r e  u s e d  e x c l u s i v e l y  by t h e  f a rm  

h o l d e r .  The g e n e r a l  p u b l i c  i s  n o t  p e r m i t t e d  t o  c u t  t r e e s  on 

o t h e r  p e o p l e ’ s fa rm s  w i t h o u t  t h e  e x p r e s s  p e r m i s s i o n  o f  t h e  f a rm  

h o l d e r s .  But no s u c h  p e r m i s s i o n  i s  n e c e s s a r y  t o  c u t  t r e e s  f rom  

a n  o l d  d e s e r t e d  fa rm  w hose h o l d e r  does  n o t  i n t e n d  t o  r e c u l t i v a t e  

i n  t h e  n e a r  f u t u r e .  S i m i l a r l y ,  t r e e s  i n  t h e  v i l l a g e  v i c i n i t y ,  

and p a r t i c u l a r l y  t h o s e  t h a t  grow n e a r  h o m e s t e a d s ,  w ould  n o t  be 

c u t  w i t h o u t  t h e  p e r m i s s i o n  o f  t h e  h o m es te ad  ow ner .

I t  h a s  b e e n  m e n t io n e d  t h a t  p r i v a t e  p r o p e r t y  i n  t r e e s  i s  

r e c o g n i z e d  among t h e  Nyim ang. Thus r i g h t s  i n  t r e e s  may be 

h e l d  by p e r s o n s  o t h e r  t h a n  t h e  l a n d h o l d e r .  S i m i l a r l y ,  r i g h t s  

i n  t r e e s  c a n  be  a l i e n a t e d  d i s t i n c t l y  f rom  t h e  l a n d  on w h ic h  th e y  

grow . A p e r s o n  who s e t t l e s  on a n o t h e r  p e r s o n ’ s l a n d  may be  

a l l o w e d  t o  p i c k  t h e  f r u i t s  o f  t h e s e  t r e e s ,  b u t  m ust  n o t  c u t  

them  down w i t h o u t  t h e  o w n e r ’ s p e r m i s s i o n .  An owner o f  a  t r e e  

on  a n o t h e r  p e r s o n ’ s h o l d i n g  h a s  r i g h t  o f  p a s s a g e  t o  e n t e r  t h e  

l a n d  and c u t  h i s  t r e e s  o r  c o l l e c t  t h e i r  f r u i t s ,  p r o v id e d  t h a t  

h e  u s e s  r e a s o n a b l e  c a r e  n o t  t o  damage t h e  c r o p s .  I t  i s  common 

among t h e  Nyimang t h a t  a  p e r s o n  may p e r m i t  a n o t h e r  t o  c u l t i v a t e  

a  p r i v a t e l y - h e l d  p i e c e  o f  l a n d ,  b u t  t h a t  t h e  l a n d h o l d e r  may 

r e s e r v e  h i s  r i g h t  i n  t r e e s  on t h a t  l a n d .  I n  o t h e r  w o rd s ,  t h e
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b o r ro w e r  o f  t h e  l a n d  f o r  c u l t i v a t i o n  i s  n o t  e n t i t l e d  t o  c u t  

t r e e s  on i t .  I n  some c a s e s  an  a g re e m e n t  may be e n t e r e d  i n t o  

b e tw e e n  t h e  t r e e - o w n e r  and  t h e  o c c u p i e r  o f  t h e  l a n d ,  w hereby  

t h e  l a n d - o c c u p i e r  i s  r e q u i r e d  t o  t e n d  t h e s e  t r e e s  by m an u r in g  and 

p r o t e c t i n g  them a g a i n s t  c u t t i n g  by s t r a n g e r s ,  i n  c o n s i d e r a t i o n  

o f  a p p r o p r i a t i n g  some o f  them t o  h i s  p e r s o n a l  b e n e f i t .

A d i s t i n c t i o n  h a s  t o  b e  made b e tw e e n  t r e e s  w h ich  h a v e  

econom ic  v a l u e  and t h o s e  w h ich  a r e  u se d  a s  a n im a l  f o d d e r  (and  

th u s  s a l e a b l e ) ,  and  o t h e r  common t r e e s .  T re e s  su c h  a s  a d i g  

( A a c i a  a l b i d a ) , f o _  ( b a o b a b ) , k a b id £  yC.ordia r o t h i i ) and  f i r  

( Z i z ip h u s  s p i n a  c h r i s t i ) h av e  e s p e c i a l  v a l u e .  They a r e  

g e n e r a l l y  p r e s e r v e d  and  a r e  known as  j i n a n . The k a b id g  t r e e  

i s  r e g a r d e d  a s  a  r e s e r v e d  t r e e  by th e  l o c a l  governm en t  f o r  i t s  

t im b e r  u s e f u l n e s s ,  and  may n o t  be c u t  w i t h o u t  a  l i c e n c e  f ro m  

t h e  F o r e s t r y  D e p a r tm e n t .  But t r a d i t i o n a l l y  t h e  Nyimang c o n s i d e r  

t h e  a d i g  t r e e  a s  t h e  m ost  i m p o r t a n t ,  b e c a u s e  i t s  l e a v e s  and  

f r u i t s  a r e  u s e d  a s  an  i m p o r t a n t  s o u r c e  o f  a n im a l  f o d d e r  a n d ,  

when t h e  a d ig  t r e e  becom es o l d  and  f a l l s  down, i t s  wood may b e  

u s e d  a s  s l e e p i n g  p l a n k s ,  a  t r a d i t i o n a l  bed  known a s  k u b a n g .

As a  g e n e r a l  r u l e  Nyimang law  makes no s e r i o u s  d i s t i n c t i o n  

b e tw e e n  s e l f - g r o w n  and  p l a n t e d  t r e e s .  Thus t r e e s  t h a t  a r e  

p l a n t e d  by th e  o c c u p i e r  and  t h o s e  t h a t  grow n a t u r a l l y ,  w h i l e  t h e  

l a n d  i s  s t i l l  u n d e r  t h e  o c c u p i e r ’ s p o s s e s s i o n ,  b o th  b e lo n g  t o  

t h e  p e r s o n  i n  p o s s e s s i o n  o f  t h e  l a n d .  But t r e e s  w h ic h  w ere  

a l r e a d y  on t h e  l a n d  when th e  l i c e n s e e  comes i n t o  o c c u p a t i o n ,  

b e lo n g  t o  t h e i r  o r i g i n a l  ow ner ,  be  he  t h e  o r i g i n a l  l a n d h o l d e r  o r  

a  p r e v i o u s  o c c u p i e r .  The law  i s  n o t  c l e a r  w h e th e r  t h e  b o r r o w e r /  

o c c u p i e r  o f  t h e  l a n d  i s  t o  own th e  t r e e s  ev en  i f  he  h a s
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aban d o n ed  t h e  l a n d  f o r  a  c o n s i d e r a b l e  p e r i o d .  I n  my own 

f i e l d  i n v e s t i g a t i o n s  a  v a r i e t y  o f  o p i n i o n s  w ere  e x p r e s s e d .

One o p i n i o n  i s  t h a t  t h e  b o r r o w e r / o c c u p i e r  o f  th e  l a n d  may 

c o n t i n u e  t o  e x e r c i s e  h i s  r i g h t s  o f  o w n e rsh ip  o v e r  t h e s e  t r e e s  

f o r  some t im e  a f t e r  he  h a s  abandoned  t h e  l a n d .  No s p e c i f i c  

t im e  i s  m e n t io n e d  a f t e r  w h ich  t h e  r i g h t  i n  t h e s e  t r e e s  may 

c e a s e  t o  e x i s t .  The s e co n d  o p i n i o n  s t a t e s  c a t e g o r i c a l l y  t h a t  

t h e  b o r r o w e r / o c c u p i e r  o f  t h e  l a n d  l o s e s  a l l  r i g h t s  t o  t h e  

t r e e s  t h e  moment he  abandons  t h e  l a n d .  I n  s u c h  c a s e s  t h e  

o w n e r s h ip  o f  t h e  t r e e s  r e v e r t s  t o  t h e  o r i g i n a l  l a n d h o l d e r .

T h e re  i s  a  t h i r d  o p i n i o n  w h ich  s a y s  t h a t  t h e  b o r r o w e r / o c c u p i e r  

o f  t h e  l a n d  w o u ld ,  upon abandonm ent o f  t h e  l a n d ,  d i v i d e  e q u a l l y  

t h e  o w n e r s h ip  o f  t h e  t r e e s  w i t h  th e  o r i g i n a l  l a n d h o l d e r .  

How ever, i n  t h e  a b s e n c e  o f  any  s p e c i f i c  r u l e  t h a t  g o v e rn s  t h e  

s i t u a t i o n ,  none  o f  t h e  fo rm e r  s o l u t i o n s  seems s a t i s f a c t o r y .

T h a t  i s  b e c a u s e  c o m p l i c a t i o n s  a lw ay s  a r i s e  i f  t h e  same l a n d  i s  

b o rro w ed  by  more t h a n  one  p e r s o n ,  a s  i s  t h e  c a s e  among t h e  

Nyim ang.

i x )  S o i l  f o r  B u i l d i n g

E a r t h  f o r  b u i l d i n g  p u r p o s e s  i s  r e g a r d e d  a s  a  common 

p r o p e r t y  w h ich  may be o b t a i n e d  by any  p e r s o n .  P e r m i s s i o n  i s  

n e c e s s a r y  i f  e a r t h  i s  r e q u i r e d  from  a n o t h e r ’ s t i n y  (hom efarm ) 

f o r  b u i l d i n g  p u r p o s e s .  G e n e r a l ly  p e r m i s s i o n  would  n o t  b e  

w i t h h e l d ,  e s c e p t  f o r  s p e c i a l  r e a s o n s  ( e . g . ,  p e r s o n a l  v e n d e t t a ) .  

S o i l  r e q u i r e d  by women f o r  p o t t e r y  may o c c a s i o n a l l y  b e  dug f ro m  

some common p l a c e  o r  f rom  a n o t h e r  p e r s o n ’ s l a n d  w i t h o u t  a s k i n g  

any s p e c i a l  p e r m i s s i o n .  T h is  i s  l e g i t i m a t e  u n d e r  t h e  c u r r e n t  

la w , p r o v id e d  t h a t  t h e  p l a c e  f ro m  w hich  s o i l  i s  o b t a i n a b l e  i s  

n o t  n e a r  t o  som eone’ s h o m e s te a d .
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x) R ig h t s  o v e r  Dry Wood, G ra s s  and W ild  F r u i t s

E ve ryw here  i n  N y im ang land  d r y  wood f o r  f u e l  may be 

c o l l e c t e d  f r e e l y  by any p e r s o n  f o r  d o m e s t ic  o r  m a r k e t i n g  

p u r p o s e s .  Thus e v e r y  c i t i z e n  i s  e n t i t l e d  t o  c o l l e c t  wood f o r  

c o o k in g  f rom  u n o c c u p ie d  fa rm s  t h a t  a r e  l e f t  f a l l o w  w i t h  no 

i n t e n t i o n  o f  im m e d ia te  c u l t i v a t i o n .  F irew ood  may a l s o  b e  

o b t a i n e d  f rom  t h e  f e n c e s  o f  d e s e r t e d  o l d  fa rm s  w i t h o u t  a s k i n g  

p e r m i s s i o n  o f  t h e  p r e v i o u s .  A p e r s o n  who i n t e n d s  t o  c o l l e c t  

f i r e w o o d  from  a  fa rm  u n d e r  c u l t i v a t i o n  m ust  f i r s t  o b t a i n  

p e r m i s s i o n  f rom  t h e  f a r m - h o l d e r .  P e r m i s s i o n  i s  n o t  l i k e l y  t o  

b e  r e f u s e d  p r o v id e d  t h e  wood c o l l e c t i o n  does  n o t  become a  h a b i t .

A p e r s o n  who c o l l e c t s  f i r e w o o d  fro m  t h e  f e n c e  o f  someone e l s e ’ s 

fa rm  w i t h o u t  t h e  h o l d e r ’ s e x p r e s s  c o n s e n t ,  w i l l  b e  r e q u i r e d  t o  

r e t u r n  t h e  f i r e w o o d  o r  made to  pay  c o m p e n s a t io n .  I n  r e s i d e n t i a l  

a r e a s ,  w here  h o m e-fa rm s  a r e  p e rm a n e n t ly  c u l t i v a t e d ,  no p e r s o n  

i s  p e r m i t t e d  t o  c o l l e c t  f i r e w o o d  from  t h e  f e n c e s  o f  t h e s e  f a r m s .  

Even t h e  fa rm -o w n er  r a r e l y  t a k e s  wood fro m  t h e  f e n c e  o f  h i s  own 

homefarm. T h a t  i s  b e c a u s e  i t  som etim es  becom es d i f f i c u l t  t o

f i n d  a p p r o p r i a t e  t r e e s  i n  t h e  v i l l a g e  v i c i n i t y  t o  make a  good 

f e n c e .

L ik e  any o t h e r  common p r o p e r t y ,  w i l d  f r u i t s  may be  c o l l e c t e d  

f r e e l y  by th e  p u b l i c  f ro m  any p e r s o n ' s  l a n d  w i t h o u t  p e r m i s s i o n .  

B ut i f  t h e  l a n d  i s  u n d e r  c u l t i v a t i o n ,  t h e n  p e r m i s s i o n  m u s t  b e  

o b t a i n e d .  G e n e r a l l y  p e o p le  s a y  t h a t  i t  i s  n o t  a n  o f f e n c e  f o r  

a  p e r s o n  to  e n t e r  on to  l a n d  and p i c k  some w i l d  f r u i t s ;  o r  

ev en  t a k e  some c u l t i v a t e d  v e g e t a b l e s  f o r  p e r s o n a l  c o n s u m p t io n .  

T h is  i s  so  p r o v id e d  t h a t  t h e  q u a n t i t y  o f  t h e  v e g e t a b l e s  c o l l e c t e d
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i s  n o t  l a r g e  enough t o  amount to  t h e f t  o r  c r i m i n a l  

m i s a p p r o p r i a t i o n .  I t  i s  a l s o  a  r u l e  t h a t  p e o p le  a r e  n o t  

p e r m i t t e d  f r e e l y  to  c o l l e c t  t h e  f r u i t s  o f  fo  (baobab )  t r e e s  

on a n o t h e r ’ s h o l d i n g  w h i l e  t h e  fa rm  i s  s t i l l  u n d e r  c u l t i v a t i o n ,  

i . e . ,  b e f o r e  c r o p s  a r e  h a r v e s t e d .

S i m i l a r l y ,  p e o p le  h a v e  a common r i g h t  to  p i c k  gum, 

m ushroom s, t o g e t h e r  w i t h  v a r i o u s  m e d i c i n a l  r o o t s  anyw here  i n  

N y im ang land  w i t h o u t  a s k i n g  p e r m i s s i o n .  Thus a  p e r s o n  may 

e n t e r  any t r a c t  o f  l a n d ,  w h e th e r  c u l t i v a t e d  o r  n o t ,  t o  c o l l e c t  

t h e s e  t h i n g s  w i t h o u t  a s k i n g  t h e  c o n s e n t  o f  t h e  f a r m - h o l d e r ,  

p r o v id e d  th e  p i c k e r  d o e s  n o t  d e s t r o y  th e  fa rm  f e n c e  o r  any 

c ro p s  t h e r e i n .

G ra s s  i s  a l s o  common p r o p e r t y  w h ich  i s  e n jo y e d  by a l l  

members o f  t h e  com m unity . As soon  a s  i t  h a s  b e e n  c u t  o r  any  

a c t s  o f  a p p r o p r i a t i o n  h a v e  b e e n  p e r f o r m e d ,  t h e n  t h e  g r a s s  becomes 

t h e  p r o p e r t y  o f  t h e  p e r s o n  who h a s  c u t  i t  o r  c o l l e c t e d  i t .

G ra s s  c a n  be  c o l l e c t e d  by any member f o r  p e r s o n a l  u s e  -  s u c h  a s  

t h a t c h i n g  -  o r  f o r  s a l e  w i t h o u t  p e r m i s s i o n  from  a n y o n e .  As a  

common r i g h t  p e o p le  a r e  e n t i t l e d  t o  c o l l e c t  g r a s s ,  e v en  f ro m  

j a r i e  ( f a l l o w  l a n d )  b e lo n g i n g  to  someone e l s e .  G e n e r a l l y  

t h a t c h i n g  g r a s s  i s  n o t  r e s e r v e d ;  b u t  e x c e p t i o n s  e x i s t  t o  t h i s  

g e n e r a l  r u l e .  I n  t h e  f a r  f i e l d s  g r a s s  t h a t  i s  fo u n d  w i t h i n  

t h e  f e n c e  o f  a  fa rm  i s  r e g a r d e d  a s  p e r s o n a l  p r o p e r t y  o f  t h e  

f a r n r - h o l d e r . T h is  h a p p e n s  i n  c a s e s  w here  o n ly  p a r t  o f  t h e  

fa rm  i s  u n d e r  h o e ,  w h i l e  t h e  r e s t  o f  i t  l i e s  f a l l o w ,  b u t  i s  s t i l l  

i n c l u d e d  i n  t h e  g e n e r a l  f e n c e  o f  t h e  f a rm .  The r e s t e d  p a r t  

o f  th e  fa rm  i s  som etim es  known a r e  j a r a . The d ia g ra m  b e lo w

i l l u s t r a t e s  t h i s .
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Figure XV

C ^ O v d v i  0'S

X  * ■  -v- A  c r o p s

'"‘ SI S~ g r a s s  i n  j a ^ a

S hou ld  a  p e r s o n  c u t  g r a s s  from  j a r a  o f  a n o t h e r ’ s  fa rm  

w i t h o u t  e x p r e s s  p e r m i s s i o n  o f  t h e  f a r m - h o l d e r  t h e n  s u c h  a  

p e r s o n  w ould  be  c o n s i d e r e d  a  t h i e f  and s h o u ld  be  made t o  r e t u r n  

t h e  g r a s s  o r  pay  i t s  p r i c e .  T h a t  i s  b e c a u s e  i t  i s  p re s u m e d ,  

by c u s to m , t h a t  t h e  f a r m - h o l d e r  h a s  a  r e s e r v a t i o n  r i g h t  o v e r  

g r a s s  grown on t h e  j a r  a  t o  t h e  e x c l u s i o n  o f  t h e  p u b l i c .  The 

law  i s  n o t  c e r t a i n  a s  t o  w h e th e r  t h e  r i g h t  o f  t h e  f a r m - h o l d e r  

to  r e s e r v e  t h e  g r a s s  c o n t i n u e s  e v en  a f t e r  c ro p s  h a v e  b e e n  

c o l l e c t e d  a n d ,  i f  s o ,  a t  w h a t  t im e  t h e  r i g h t  o f  r e s e r v a t i o n
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w ould  e n d .  U n le s s  t h e  f a r m - h o l d e r  im m e d ia te ly  c u t s  t h e  

g r a s s  o r  shows i n t e n t i o n  t o  c o n t i n u e  h i s  r e s e r v a t i o n  f o r  a  

r e a s o n a b l e  t im e ,  a s  f o r  e x a m p le ,  by r e p a i r i n g  th e  f e n c e  o f  

h i s  fa rm  o r  p u t t i n g  f e t i s h e s  on t h e  g r a s s ,  t h e n  i t  may 

( p r o b a b l y )  be  assum ed t h a t  t h e  f a r m - h o l d e r  h a s  no i n t e n t i o n  

to  a p p r o p r i a t e  t h e  g r a s s  f o r  h i m s e l f 0 The p u b l i c  may t h e n  

c u t  t h e  g r a s s ,  a f t e r  t h e  c r o p s  h a v e  b e e n  c o l l e c t e d ,  w i t h o u t  

b e i n g  a n s w e ra b le  t o  t h e  f a r m - h o l d e r .

S i m i l a r l y ,  t h e  r i g h t  o f  r e s e r v a t i o n  may e x i s t  i n  t h e  r e s i d e n t i a l  

a r e a s .  A c e r t a i n  ty p e  o f  t a l l  h a r d  g r a s s  known a s  g o ld  

s u i t a b l e  f o r  t h a t c h i n g ,  may a l s o  be r e s e r v e d .  T h i s  ty p e  o f  

g r a s s  i s  commonly grown on t h e  h i l l  s l o p e s  i n  s e t t l e m e n t  a r e a s .  

Thus a  p e r s o n  who l i v e s  n e x t  t o  a  f o o t h i l l  h a s  a  r i g h t  t o  p r e v e n t  

o t h e r  members o f  t h e  community f ro m  c u t t i n g  g o ld  g r a s s  t h a t  

grows on t h e  s l o p e s  n e a r  h i s  h o m e s te a d .  The f o l l o w i n g  map i s  

i l l u s t r a t i v e :

F i g u r e

Key: h o m e s te a d s

h i l l  w i t h  g o ld  g r a s s
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I n  t h e  above  d ia g ra m  th e  owner o f  t h e  1 A1 h o m es tead  a lo n e  h a s  

t h e  r i g h t  t o  c u t  g o ld  g r a s s  t h a t  grows n e x t  t o  h i s  s e t t l e m e n t .  

B u t i f  h e  moves h i s  s e t t l e m e n t  t o  some o t h e r  p l a c e ,  t h e n  he  

l o s e s  a l l  r i g h t  t o  t h a t  g r a s s .  The p u b l i c  th e n  a c q u i r e s  a  

common r i g h t  o f  e n jo y m e n t .  T h is  i s  so  u n l e s s  a n o t h e r  p e r s o n  

b u i l d s  h i s  h u t s  n e a r  t h a t  a r e a .

T h e re  i s ,  h o w e v e r ,  no  c o n s e n s u s  as  t o  t h e  e x i s t e n c e  o f  

t h e  r u l e  w h ich  e n c o u ra g e s  l a n d  r e s e r v a t i o n  and o t h e r  i n t e r e s t s  

upon i t  t o  t h e  e x c l u s i o n  o f  t h e  g e n e r a l  p u b l i c .  The g e n e r a l  

r u l e  i s  t h a t  no p e r s o n  i s  p e r m i t t e d  t o  r e s e r v e  any l a n d  w i t h o u t  

e f f e c t i v e  u t i l i z a t i o n  f o r  a  p e r i o d  o f  more t h a n  f o u r  

c o n s e c u t i v e  y e a r s .  T h i s  r u l e  a p p l i e s  a l s o  t o  t h e  i r a n  

( m a s te r /o w n e r )  o f  t h e  l a n d .  I n  one c a s e  p e r s o n a l l y  o b s e r v e d  

by  m y s e l f  i n  1978 a t  S a l a r a  s u b - t r i b e ,  M in y i r  c la im e d  t h a t  a  

c e r t a i n  p l o t  o f  l a n d  b e lo n g e d  t o  h i s  a n c e s t o r s .  He t h e n  

s u r r o u n d e d  t h e  p l o t  w i t h  a  f e n c e  and b u i l t  a  s m a l l  h u t  on  i t  

a s  an  i n d i c a t i o n  o f  r e s e r v a t i o n .  He t h e n  c o n t i n u e d ,  f o r  m ore 

t h a n  f o u r  y e a r s ,  t o  p r e v e n t  anyone f ro m  a t t e m p t i n g  t o  c u l t i v a t e  

t h e  l a n d  o r  c u t  any  t r e e s  from  i t .  Some members o f  t h e  

community d i s a p p r o v e d  o f  t h i s  s t r a n g e  a t t i t u d e  and  f o r c i b l y  c u t  

some o f  t h e  t r e e s  on t h a t  l a n d .  A d i s p u t e  a r o s e  b e tw e e n  M in y i r  

and  h i s  n e ig h b o u r s .  T h e re  some e l d e r s  and  t h e  members o f  t h e  

l a n d  c o m m it tee  ( fo rm ed  by t h e  S a l a r a  P e o p l e ’ s C o u n c i l )  w e re  

c a l l e d  upon to  s e t t l e  t h e  d i s p u t e .  The e l d e r s  and  t h e  members 

o f  t h e  co m m it tee  u n a n im o u s ly  a g re e d  t h a t ,  i n  c u s to m , M in y i r  was 

e n t i t l e d  t o  r e s e r v e  any p i e c e  o f  l a n d  f o r  p r i v a t e  u s e ,  p r o v id e d  

t h a t  t h e  p e r i o d  d u r i n g  w h ic h  th e  l a n d  l a y  u n u t i l i z e d ,  s h o u ld
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n o t  e x c e e d  f o u r  y e a r s .  The r u l e  a p p l i e s  to  th e  i r a n  

( m a s te r  o r  t h e  o r i g i n a l  h o l d e r )  o f  t h e  l a n d .  I f  th e  p r e s c r i b e d  

p e r i o d  h a s  b e e n  e x c e e d e d ,  t h e n  t h e  p u b l i c  may d e fy  t h e  r i g h t  

o f  t h e  r e s e r v e r  and may u t i l i z e  t h e  l a n d  w i t h o u t  a s k in g  t h e  

p e r m i s s i o n  o f  t h e  p resum ed  l a n d h o l d e r .

3„ BOUNDARIES AND DISPUTES OVER LAND

i )  B o u n d a r ie s

I t  i s  f u t i l e  to  s p e a k  o f  i n d i v i d u a l i z a t i o n  o f  l a n d h o l d i n g  

among t h e  Nyimang w i t h o u t  s a y in g  a n y t h i n g  a b o u t  t h e  mode o f  

b o u n d a ry  i d e n t i f i c a t i o n  b e tw e e n  t h e  v a r i o u s  h o l d i n g s .  H ow ever, 

i n  t h e  a b s e n c e  o f  any r e g i s t r a t i o n  s y s te m  i n  t h e  Nyimang a r e a  

t h e r e  i s  a  t o t a l  l a c k  o f  t h e  c a d a s t r a l  s u r v e y s  n e c e s s a r y  f o r  

p r e c i s e  b o u n d a ry  d e m a r c a t io n .  A l th o u g h  t h i s  l a c k  o f  s u rv e y  

m ig h t  be  t a k e n  t o  im p ly  t h a t  b o u n d a r i e s ,  i f  t h e y  e x i s t ,  w ould  b e  

m arked  i n  a  somewhat c r u d e  f a s h i o n  w h ich  i n  m o s t  c a s e s  m u s t  be  

i m p r e c i s e ;  t h i s  c o n c l u s i o n  i s  n o t  w h o l ly  c o r r e c t .  Among t h e  

Nyim ang, i n d i v i d u a l  h o l d i n g s  a r e  s e p a r a t e d  f rom  one a n o t h e r  by 

b o u n d a r i e s  w hich  a r e  m arked  by d e f i n i t e  m a rk in g s  on t h e  g r o u n d .  

T h ese  m a rk in g s  a s  ju d g e d  by Nyimang s t a n d a r d s ,  p r e c i s e l y  

d e m a r c a te  t h e  e x t e n t  o f  t h e  v a r i o u s  fa rm s  and  th u s  c o u ld  p r o p e r l y  

be  s a i d  t o  fo rm  w h a t  A l l o t t  c a l l s  t h e  " i n d i c i a  o f  o w n e r s h ip " .^

By way o f  c o n t r a s t  t o  t h e  i n d i v i d u a l  fa rm  h o l d i n g ,  t h e r e  

a r e  no p r o p e r  o r  e x a c t  d e m a r c a t io n s  s e p a r a t i n g  v i l l a g e  l a n d s ;  

n o r  in d e e d  a r e  t h e r e  any  b e tw e e n  t h e  t e r r i t o r i e s  b e lo n g i n g  t o  

t h e  d i f f e r e n t  Nyimang s u b - t r i b e s .  I n  t h e  c a s e  o f  t h e  v i l l a g e

1. Cf., A.N. Allott, The Ashanti Law of Property, op.cit., 176.
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l a n d s ,  i t  h a s  a l r e a d y  b e e n  m e n t io n e d  t h a t  t h e  Nyimang i n h a b i t  

s c a t t e r e d  s e t t l e m e n t s  w h ich  s p r e a d  l o o s e l y  o v e r  v a l l e y s  on  

t h e  h i l l s i d e s .  V i l l a g e  c o m m u n it ie s  do n o t  have  any s p e c i a l  

c la im s  o v e r  t r a c t s  o f  l a n d  u t i l i z e d  e x c l u s i v e l y  by th e  v i l l a g e  

m em bers. Thus i t  i s  c u s to m a ry  f o r  i n d i v i d u a l s  from  d i f f e r e n t  

v i l l a g e s  t o  be a l lo w e d  t o  e s t a b l i s h  fa rm s  w i t h i n  th e  p r e c i n c t s  

o f  a n o t h e r  v i l l a g e  w i t h o u t  t h e  l e a s t  o b j e c t i o n  f rom  th e  s e t t l e r s  

o f  t h e  l a t t e r  v i l l a g e .  F o r  t h a t  r e a s o n  b o u n d a r i e s  b e tw e e n  t h e  

v i l l a g e s  a r e  n o t  p r e c i s e l y  m ark ed ,  and c an  be d e s c r i b e d  o n ly  

t h ro u g h  some n a t u r a l  f e a t u r e s ,  v i z . , a  t r e e ,  a  r o c k  o r  a  

s e a s o n a l  s t r e a m .

B o u n d a r ie s  b e tw e e n  t h e  d i f f e r e n t  Nyimang s u b - t r i b e s  a r e

a l s o  b l u r r e d .  N a d e l  h a s  s a i d  t h a t :

As i n  t h e  c a s e  o f  v i l l a g e  l a n d ,  t h e r e  a r e  
no a r t i f i c i a l  b o u n d a r i e s  t o  d i s t i n g u i s h  t h e
t r a c t s  o f  l a n d  b e lo n g i n g  t o  d i f f e r e n t  h i l l
c o m m u n i t ie s .  Nor a r e  t h e  l a n d  r i g h t s  
r i g i d  and  e x c l u s i v e  w i t h  r e g a r d  t o  
i n d i v i d u a l s  f rom  o t h e r ,  n e ig h b o u r i n g ,  h i l l  
c o m m u n i t i e s .1

I t  m u st  be  rem em bered a t  t h e  o u t s e t  t h a t  N ad e l  i s  s p e a k in g  

a b o u t  t h e  g e n e r a l  s i t u a t i o n  i n  t h e  Nuba M o u n ta in s .  How ever, a s  

r e g a r d s  t h e  Nyimang, one  f i n d s  i t  m ost d i f f i c u l t  t o  a g r e e  w i t h  

h i s  c o n t e n t i o n s .  I t  i s  t r u e  t h a t  t h e  b o u n d a r i e s  b e tw e e n  th e  

d i f f e r e n t  Nyimang s u b - t r i b e s  a r e  i m p r e c i s e  and t e n d  to  c o n fo rm , 

a s  i n  v i l l a g e  b o u n d a r i e s ,  t o  n a t u r a l  f e a t u r e s .  B u t t h i s  i s  

n o t  t h e  same a s  s a y in g  t h a t  t h e r e  a r e  no " b o u n d a r i e s  to

d i s t i n g u i s h  t h e  t r a c t s  o f  l a n d  b e lo n g i n g  t o  d i f f e r e n t  h i l l

c o m m u n i t ie s " .  N a d e l  a l s o  c o n c lu d e s  t h a t ,  a s  t h e  r e s u l t  o f

1. Nadel, The Nuba, op.cit., 25.
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t h e  a b s e n c e  o f  th e  b o u n d a r i e s  b e tw e e n  t h e s e  c o m m u n it ie s ,  r i g h t s  

t o  l a n d  a r e  n o t  r i g i d  and a r e  n o t  " e x c l u s i v e  w i t h  r e g a r d  to  

i n d i v i d u a l s  from  o t h e r ,  n e ig h b o u r i n g ,  h i l l  c o m m u n i t ie s " .  T h i s  

a g a in  i s  q u i t e  u n t r u e  i n  t h e  Nyimang c a s e .  However, N ade l  may 

be  h e l d  r i g h t  i f  h i s  c o n t e n t i o n  i s  a p p l i e d  t o  t h e  e r a  p r e c e d i n g  

t h e  s o - c a l l e d  Nyima P a t r o l ,  1917 . I n  t h o s e  f a r - o f f  d a y s ,  and  

d e s p i t e  t h e  c o n t i n u i n g  e n m ity  b e tw e e n  th e  v a r i o u s  Nyimang s u b 

t r i b e s ,  t h e  abundance  o f  w a t e r  r e s o u r c e s  and g r a z i n g  l a n d  m ea n t  

t h a t  t h e r e  was no c a u s e  f o r  th e  s t r i c t  a s s e r t i o n  o f  b o u n d a ry  

c la im s  o v e r  t e r r i t o r i a l  l a n d .

I n  r e c e n t  y e a r s  t h e  p i c t u r e  h a s  c o m p le te ly  c h a n g e d .  

C o n s c io u s n e s s  o f  th e  t e r r i t o r i a l  l i m i t s  o f  e a c h  Nyimang su b 

t r i b e  h a s  grown c o n s i d e r a b l y  am ongst i t s  m em bers.*  T h is  was 

i n e v i t a b l e  a s  a  c o n se q u e n c e  o f  su c h  f a c t o r s  a s  p o p u l a t i o n  g ro w th  

(human and a n i m a l ) ,  w a t e r  s h o r t a g e s  and g e n e r a l  o v e r g r a z i n g  

o f  t h e  l a n d .  T here  i s  a l s o  a move to  a s s e r t  v i g o r o u s l y  t h e  

suprem acy  and t h e  r i g h t  o f  t h e  members o f  a  g iv e n  Nyimang s u b 

t r i b e  to  e n jo y  l a n d  f a l l i n g  w i t h i n  t h e i r  own t e r r i t o r i a l  a r e a  

to  t h e  e x c l u s i o n  o f  o t h e r  Nyimang c o m m u n i t ie s .  Such a  

c o n c e p t io n  r e p r e s e n t s  a  fu n d a m e n ta l  change  o f  a t t i t u d e ,  an d  

c o n t r a s t s  s h a r p l y  w i t h  t h e  g e n e r a l  c o n c e p t ,  p r e v i o u s l y  

u n c h a l l e n g e d ,  o f  common e n jo y m e n t  o f  p r o p e r t y  o f  a l l  Nyimang 

p e o p l e .  S e v e r a l  i n s t a n c e s  o f  w h ic h  r e c o r d s  e x i s t ,  may b e  c i t e d  

from  d i f f e r e n t  p e r i o d s  i n  t h e  r e c e n t  p a s t  t o  i l l u s t r a t e  t h i s  

new t r e n d . T h u s :

1. R e c u r r e n t  i n c i d e n t s  have  a r i s e n  i n  t h e  l a s t  two d e c a d e s ,  

b e tw e e n  th e  S a l a r a  s u b - t r i b e  and th e  S h i r o  wa ( t h e  p e o p le

1. C f_. ,  D. Roden, "C hang ing  p a t t e r n s  o f  l a n d  t e n u r e  am ongst t h e  Nuba o f  
C e n t r a l  Sudan" (1971) 10:4  J .A dm .O . ,  299 .
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o f  t h e  S h i r a ) . The p e o p le  o f  t h e  S h i r a  s t a r t e d  to  p r e v e n t  

members o f  t h e  S a l a r a  s u b - t r i b e  from  c u t t i n g  g r a s s  and  wood 

f o r  t h a t c h i n g  i n  a n  a r e a  w h ich  th e y  c la im e d  b e lo n g e d  to  

them . T h e re  w ere  some m ino r  c a s u a l t i e s ,  b u t  t h e  c a s e  

was n o t  t a k e n  to  c o u r t ,  a s  i t  was a r b i t r a t e d  by th e  e l d e r s  

o f  b o t h  s i d e s .  They ( t h e  S h i ro  wa) a l s o  p r o h i b i t e d  t h e  

S a l a r a  p e o p le  f ro m  w a t e r i n g  t h e i r  a n im a ls  i n  a r i c h  

w a t e r i n g - p l a c e  owned by  them  ( t h e  S h i r o  wa) . E v e n t u a l l y  

a  p e a c e f u l  a g re e m e n t  was r e a c h e d ,  t h e  p e o p le  o f  th e  S a l a r a  

s u b - t r i b e  a d m i t t i n g  t h e  e x i s t e n c e  o f  an  im a g in a r y  b o u n d a ry ,  

b e l i e v e d  to  have  e x i s t e d  f ro m  t im e  im m em oria l ,  and w h ic h  

s e p a r a t e d  t h e  r e s p e c t i v e  t e r r i t o r i e s .

2 .  A n o th e r  n o t o r i o u s  e x am p le ,  w h ich  may c l e a r l y  c o n t r a d i c t

N a d e l ’ s c l a i m ,  may be  t a k e n  f rom  t h e  s t r a i n e d  r e l a t i o n s

t h a t  e x i s t e d ,  o v e r  y e a r s ,  b e tw e en  th e  K a l l a r a  and K u r m i t t i  

s u b - t r i b e s  w h ich  c u lm in a t e d  i n t o  b lo o d y  c l a s h e s  w a r r a n t i n g  

p o l i c e  i n t e r v e n t i o n  i n  t h e  s i x t i e s .

A l l  t h e s e  i n s t a n c e s  l e a d  us  t o  c o n c lu d e  t h a t  b o u n d a r i e s ,  

a l b e i t  i m p r e c i s e l y  m ark e d ,  do e x i s t  b e tw e e n  th e  v a r i o u s  Nyimang 

s u b - t r i b e s ,  and t h a t  c o n t r a r y  t o  N a d e l ’ s i m p l i c a t i o n s ,  d i s p u t e s  

o v e r  t e r r i t o r i a l  b o u n d a r i e s  a r e  common b e tw e e n  Nyimang s u b -  

t r i b e s .  I f  need  a r i s e s ,  any e l d e r l y  Nyimang c a n  u s u a l l y  

d e m o n s t r a t e  t h e  b o u n d a ry  t h a t  e x i s t s  b e tw e e n  h i s  s u b - t r i b e  and  

any o t h e r  Nyimang s u b - t r i b e .

I t  m ust be made c l e a r  t h a t  a s  i t  i s  n o t  a lw ay s  p o s s i b l e  to

make l a n d  b o u n d a r i e s  to  c o i n c i d e  w i t h  t h e  n a t u r a l  f e a t u r e s ,

c e r t a i n  ty p e s  o f  t r e e s  and  s h ru b s  may be p l a n t e d  e i t h e r  t o
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s e r v e  a s  b o u n d a ry  m a rk e rs  on t h e i r  own, o r  a s  su p p le m e n ts  to  

e x i s t i n g  n a t u r a l  f e a t u r e s ,  G e n e r a l l y ,  any l a r g e  t r e e  may 

s e r v e  a s  a b o u n d a ry  m a r k e r .  But t h e  m ost common and u s e f u l  

b o u n d a ry  t r e e s  a r e  t h e  fo_ t r e e  ( b a o b a b ) ,  amar (T am arindus  

i n d i c u m ) , and  t h e  p o i s o n  t r e e  k u ru m is h  (Adenium h o n g e l ) .

A l l  t h e s e  t r e e s  h av e  c o n s p ic u o u s ly  l a r g e  t r u n k s  w h ich  make i t  

d i f f i c u l t  t o  c u t  them  w i t h o u t  a t t r a c t i n g  th e  a t t e n t i o n  o f  th e  

o t h e r  p a r t y .  O th e r  t r e e s ,  su c h  a s  k e l e  ( B o ra s s u s  f l a b e l l i f e r )  

and  a b i r d e  (Hyphaene t h e b a i c a ) , may a l s o  be  u se d  a s  b o u n d a ry  

m a r k e r s .

U n l ik e  t h e  b o u n d a r i e s  t h a t  e x i s t  b e tw e e n  th e  v i l l a g e s ,  o r  

b e tw e e n  t h e  v a r i o u s  Nyimang t e r r i t o r i e s ,  b o u n d a r i e s  ( l u l u  o r  

k i l i n g a ) b e tw e e n  i n d i v i d u a l  fa rm s do n o t  c o r r e s p o n d  e x a c t l y  t o  

n a t u r a l  f e a t u r e s .  The Nyimang know th e  i n c o n v e n ie n c e  and  t h e  

in a d e q u a c y  o f  r e l y i n g  t o t a l l y  on t r e e s  and s e a s o n a l  s t r e a m s  a s  

t h e  o n ly  m a rk e rs  f o r  b o u n d a ry  i d e n t i f i c a t i o n :  t r e e s  grow o l d

and d i e  and  th e y  may be  c u t  down by a c o v e to u s  p a r t y .  F u r t h e r 

m ore ,  i t  i s  p o s s i b l e  t h a t  new t r e e s  b e lo n g i n g  to  t h e  same s p e c i e s  

may grow i n  t h e  a r e a ,  and  t h e s e  may te n d  t o  c o n f u s e  t h e  b o u n d a ry  

p i c t u r e .  S e a s o n a l  s t r e a m s  a r e  l i k e l y  t o  change  c o u r s e  o v e r  

t im e .  F o r  a l l  t h e s e  r e a s o n s ,  any  b o u n d a ry  ( l u l u  an d  k i l i n g a ) 

b e tw e e n  i n d i v i d u a l  fa rm s  and h o u se  p l o t s  i s  a lw a y s  m arked w i t h  

e x a c t n e s s  on th e  g ro u n d .  C o lv in  i s  r i g h t  i n  s a y in g  t h a t :

Nuba fa rm s  n e a r  t h e  h i l l s ,  w h e th e r  t h e y  be 
on g a rd u d ,  g o z ,  l i g h t  lo am s ,  o r  on c o t t o n  
s o i l  p l a i n s  w h ich  have  lo n g  b e e n  c u l t i v a t e d ,
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a l l  have  d e f i n i t e  b o u n d a r i e s ,  o f t e n  made 
o f  l i n e s  o f  s t o n e s .  These  b o u n d a r i e s  
i n v a r i a b l y  r u n  i n  s t r a i g h t  l i n e s , . , a n d  
a r e  v e r y  p e r m a n e n t„*

I n  v ie w  o f  t h i s ,  s t o n e s  (m i d i r ) a r e  u se d  i n  th e  Nyimang a r e a  a s

th e  m o st  common t r a d i t i o n a l  fo rm  o f  b o u n d a ry  m a rk in g .  T h is  i s

p a r t i c u l a r l y  so  i n  r e s i d e n t i a l  a r e a s  w h e re ,  b e c a u s e  o f  t h e

i n d i v i d u a l i z a t i o n  o f  l a n d h o l d i n g ,  p e rm a n e n t  b o u n d a r i e s  a r e

r e q u i r e d  (a s  o t h e r  means would  seem i n a p p r o p r i a t e ) .  S t o n e s ,

w h ich  a r e  p e rm a n e n t  ( u n l e s s  removed) and l e s s  s u b j e c t  to

d e t e r i o r a t i o n  o r  d i s a p p e a r a n c e ,  a r e  p r e f e r r e d  to  n a t u r a l  f e a t u r e s .

A f u r t h e r  r e a s o n  f o r  t h i s  p r e f e r e n c e  i s  t h a t  f a rm in g  p l o t s  and

h o m e s te a d s  a r e  c o m p a r a t i v e l y  com pact and a r e  so  s m a l l  t h a t  i t

becomes d i f f i c u l t  t o  make t h e i r  b o u n d a r i e s  c o n v e n i e n t l y  c o i n c i d e

w i th  n a t u r a l  f e a t u r e s .

I t  i s  a c c e p t e d  a s  a  g e n e r a l  r u l e  t h a t  b o u n d a r i e s  s h o u ld  be  

m arked i n  more o r  l e s s  s t r a i g h t  l i n e s .  Sometimes a lo n g  p i e c e  

o f  wood o r  ro p e  may be u s e d  to  d e te r m in e  th e  l i n e .  However, 

a l t h o u g h  p l a n t i n g  o r  f i x i n g  b o u n d a ry  m arks does  n o t  r e q u i r e  any  

s p e c i a l  ce rem ony , th e  p r e s e n c e  o f  i m p a r t i a l  w i t n e s s e s  i s  r e g a r d e d  

a s  e s s e n t i a l  r e q u i r e m e n t  f o r  f u t u r e  d i s p u t e  s e t t l e m e n t .  I n  

a d d i t i o n ,  r e s p e c t a b l e  v i l l a g e  e l d e r s  and  s h e ik h s  may be c a l l e d  

upon a s  w i t n e s s e s  to  t h e  b o u n d a ry  m a rk in g .  When th e  p a r t i e s  

( t h e  two n e ig h b o u r s  i n  q u e s t i o n )  a g r e e  to  a  common b o u n d a ry ,  

h o l e s  a r e  dug i n  a  s t r a i g h t  l i n e ,  i n  w hich  s to n e s  m ust  be  b u r i e d .  

On some o c c a s i o n s  a  v i s i b l e  p a r t  o f  t h e  s to n e  i s  l e f t  o u t  so  

t h a t  a  b o u n d a ry  may be  found  q u i c k l y  when a d i s p u t e  a r i s e s .

1. C o lv in ,  o p . c i t . ,  12; s e e  a l s o  S te v e n s o n ,  "The Nuba P e o p le s  o f  
K ordo fan  P r o v in c e :  an  E th n o g r a p h ic  S u rvey"  MSc(Econ) t h e s i s ,
U n i v e r s i t y  o f  K hartoum , 1965, 152; s e e  a l s o  H aw kesw orth , o p . c i t . ,
187, w here he sa y s  t h a t  " t h e  v a r i o u s  c u l t i v a t i o n s  and  b u i l d i n g  s i t e s  
a r e  d e f i n e d  by s to n e  b o u n d a ry  m arks ' .
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S to n e s  u se d  a s  b o u n d a r i e s  have  no d i s t i n g u i s h i n g  f e a t u r e s ,  b u t  

t h e  m ost common fo rm  i s  t h a t  w h ich  a p p e a r s  f l a t  and o b lo n g  i n  

s h a p e ,  and  w h ich  i s  u s e d  to  c l o s e  g ra v e  e n t r a n c e s  (b e b e l e n y ) „ 

T hese  a r e  a l s o  u s e d  a s  h e a d  s t o n e s  ( gusu )  on th e  g r a v e s .  The 

u s e  o f  t h i s  p a r t i c u l a r  fo rm  o f  s to n e  a s  b o u n d a ry  i n d i c a t o r s  h a s  

r i t u a l  s i g n i f i c a n c e  and s u p p o r t .  P e o p le  s a y  t h a t  any p e r s o n  

who d i s r e g a r d s  a  b o u n d a ry  w i l l  s u f f e r  s u p e r n a t u r a l  s a n c t i o n s .  

They b e l i e v e  t h a t  rem o v in g  a b o u n d a ry  s to n e  i m p l i e s  b u r y in g  

o n e s e l f  i n  a  g r a v e .

I n  a r e a s  w here  i t  i s  d i f f i c u l t  t o  o b t a i n  s t o n e s  a s  

b o u n d a ry  m a r k e r s ,  t e r r a c e s  ( b e r £.)  may be made a s  b o u n d a ry  l i n e s  

b e tw e e n  th e  d i f f e r e n t  h o l d i n g s .  However, i n  c a s e s  o f  i n t e r n a l  

b o u n d a r i e s ,  e . g . ,  w here  p l o t s  of  t i n y  (h o u s e fa rm s )  a r e  h e l d  by  

c o - w iv e s ,  t h e n  i t  may be  enough  to  s e p a r a t e  t h e s e  h o l d i n g s  by  

l e a v i n g  a  s m a l l  s t r i p  o f  u n c u l t i v a t e d  l a n d  a s  a  b o u n d a ry .  T h is  

d oes  n o t  r u l e  o u t  o t h e r  m a r k in g s ,  i . e . ,  s t o n e s ,  wooden w e d g e s ,  

t e r r a c e s  o r  e v e n  t r e e s .  Sometimes a  s p e c i a l  ty p e  o f  t r e e  

known a s  g u r f u  (Commiphora A f r i c a n a )  may b e  p l a n t e d  to  m ark a n  

i n t e r n a l  b o u n d a ry .  Wooden wedges ( k w i j i n g ) may a l s o  be  f i x e d  

i n  th e  g ro u n d  t o  s e r v e  a s  b o u n d a ry  m a rk in g s  b e tw e e n  i n d i v i d u a l  

f a r m s .  At t i m e s ,  i n  a d d i t i o n  t o  t h e  b u r i e d  s t o n e s ,  some p l a n t s  

and  t r e e s  ( t h o s e  w h ich  a r e  u s e d  f o r  r o p e s ) ,  v i z . , a d a l a  

( f a m i ly  o f  s a n s i b e r a )  and  a b i r d e  (dom pa lm  -  Hyphaene t h e b a i c a ) , 

a r e  p l a n t e d  o v e r  th e  b u r i e d  s t o n e s  a s  v i s i b l e  m a r k e r s .  P e o p le  

t h i n k  t h a t  t h e  r o o t s  o f  t h e s e  p l a n t s  and t r e e s  s i n k  deep  i n t o  

t h e  g r o u n d ,  w h ich  makes i t  d i f f i c u l t  f o r  a  p e r s o n  t o  e r a d i c a t e  

them . These  t r e e s  and  p l a n t s  a l s o  have  a  r e p u t a t i o n  f o r  

d u r a b i l i t y  and do n o t  d i e  q u i c k l y .  S hou ld  a  p e r s o n  rem ove
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t h e s e  b o u n d a ry  p l a n t s ,  t h e n  i t  i s  b e l i e v e d  t h a t  h i s  r o o t s  

and  a l l  h i s  f a m i ly  members w i l l  be s e v e r e d  f rom  l i f e  and d i e .

G e n e r a l l y ,  s e a s o n a l  s t r e a m s  a r e  n o t  u s e d  as  r e l i a b l e  

m a rk e rs  f o r  b o u n d a ry  i d e n t i f i c a t i o n .  The r e a s o n ,  a s  s t a t e d  

by th e  Nyimang, i s  t h e  u n p r e d i c t a b l e  c h a n g in g  q u a l i t y  o f  t h e s e  

s t r e a m s .  T h is  c h a n g in g  q u a l i t y ,  a c c o r d in g  t o  th e  Nyimang, 

does  n o t  c on fo rm  w i t h  t h e  r e q u i r e m e n t s  o f  a  sound  b o u n d a ry  w h ic h  

m ust  be  p r e c i s e  and  p e rm a n e n t .  I t  m ust be  n o t e d  i n  t h i s  

r e s p e c t  t h a t  th e  bed  o f  t h e  s e a s o n a l  s t r e a m  i t s e l f  i s  n o t  

s u b j e c t  to  a  p r i v a t e  h o l d i n g .  I t  i s  r e g a r d e d  a s  p u b l i c  

p r o p e r t y  o v e r  w h ic h  a l l  t h e  members o f  t h e  community s h a r e  a  

common r i g h t .  I f  a  b o u n d a ry  s t r e a m  c h a n g es  i t s  c o u r s e  

i m p e r c e p t i b l y  o v e r  y e a r s ,  a  change  o f  th e  b o u n d a ry  l i n e  i n  

f a v o u r  o f  one o f  t h e  p a r t i e s  would  be i n e v i t a b l e .  However, 

t h e  law  among th e  Nyimang i s  t h a t  i f  a  b o u n d a ry  s t r e a m  

c h a n g es  i t s  c o u r s e  and b i s e c t s  one o f  t h e  n e i g h b o u r i n g  h o l d i n g s ,  

t h e n  th e  owner o f  t h e  b i s e c t e d  p l o t  l o s e s  ( t e m p o r a r i l y )  t h e  

r i g h t  o f  u t i l i z a t i o n  o v e r  th e  p a r t  o f  t h e  l a n d  s l i c e d  f ro m  h i s  

h o l d i n g .  T h i s ,  h o w e v e r ,  does  n o t  mean t h a t  t h e  h o l d e r  o f  t h e  

b i s e c t e d  l a n d  w ou ld  p e r m a n e n t ly  l o s e  h i s  r i g h t  o v e r  t h a t  p o r t i o n  

added  t o  h i s  n e i g h b o u r ’ s h o l d i n g .  The r u l e  i s  t h a t  a s  t h e  

p a r t i e s  have  a c c e p t e d  t h e  s t r e a m  a s  a  b o u n d a ry ,  t h e n  th e  

s t r e a m  w i l l  a lw ays  be  r e g a r d e d  a s  s u c h ,  e v e n  i f  i t  c h a n g e s  

c o u r s e  t o  t h e  d e t r i m e n t  o f  th e  o t h e r  p a r t y .  I t  i s  b e c a u s e  o f  

t h i s  h a z a r d o u s  u n c e r t a i n t y  t h a t  s e a s o n a l  s t r e a m s  a r e  se ld o m  

a c c e p t e d  a s  b o u n d a ry  m a rk e rs  among th e  Nyimang. The f o l l o w i n g  

d ia g ra m  i s  i l l u s t r a t i v e :
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V

*  A

The above  d ia g ra m  r e p r e s e n t s  two n e i g h b o u r i n g  h o l d i n g s ,  Y and  Z, 

o f  w h ich  th e  s t r e a m  AB fo rm s  a common b o u n d a ry .  I f ,  i n  t h e

c o u r s e  o f  t im e ,  t h e  s t r e a m  AB c h a n g es  i t s  c o u r s e  t o  AC and  by

t h a t  a c t i o n  c u t s  a  p o r t i o n  from  Y, t h e n  AC m ust be  a c c e p t e d  a s  

t h e  new b o u n d a ry .  A c c o rd in g  t o  t h e  Nyimang, t h i s  i s  r e g a r d e d  

a s  an  u n f o r t u n a t e  s i t u a t i o n  c a u s e d  by v i s  m a jo r  f o r  w h ic h  n one  

o f  th e  p a r t i e s  s h o u ld  be  h e l d  r e s p o n s i b l e .  T h u s ,  a c c o r d i n g  t o  

cu s to m , p l o t  X w i l l  be  a n n e x ed  to  t h e  h o l d e r  o f  Z. The o r i g i n a l

h o l d e r  o f  Y, th o u g h  he  w i l l  n o t  l o s e  t i t l e  t o  t h e  s l i c e d  p o r t i o n ,

w i l l  n o t  c l a i m  f a r m in g  r i g h t s  o v e r  p l o t  X. How ever, t r e e s  and
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o t h e r  i n t e r e s t s ,  e . g . ,  w e l l s ,  e t c . ,  s i t u a t e d  on X w i l l  s t i l l  

be  h e l d  and e n jo y e d  by th e  o r i g i n a l  h o l d e r .  I t  m ust  f u r t h e r  

be  made c l e a r  t h a t  t h e  r u l e  o f  te m p o ra ry  a n n e x a t i o n  o p e r a t e s  

o n ly  so  lo n g  a s  t h e  h o l d e r s  o f  p l o t s  Y and Z c o n t i n u e  to  

re m a in  n e i g h b o u r s .  But i f  t h e  h o l d e r  o f  p l o t  Z moves t o  any 

o t h e r  p l a c e ,  t h e n  th e  r i g h t  o v e r  p l o t  X r e v e r t s  to  i t s  

o r i g i n a l  h o l d e r ,

i i )  D i s p u te s  t o  T i t l e  o v e r  Land

I t  h a s  a l r e a d y  b e e n  m e n t io n e d  t h a t ,  u n l i k e  many o t h e r  

c o n te m p o ra ry  s o c i e t i e s  i n  A f r i c a ,  l a n d  d i s p u t e s  among th e  

Nyimang a r e  i n f r e q u e n t .  The m ain  r e a s o n s  a r e  ( i )  t h e  a b u n d a n ce  

o f  l a n d  i n  t h e  Nyimang c o u p le s  w i t h  a  r e l a t i v e l y  low 

p o p u l a t i o n :  ( i i )  t h e r e  a r e  no a g r i c u l t u r a l  s c h em e s ,  gov e rn m en t

o r  p r i v a t e ,  i n  t h e  a r e a .  However, d e s p i t e  some l i m i t e d  

p l a n a t a t i o n s  o f  econom ic  t r e e s  i n  Abu S e ib e  v i l l a g e  and i n  

some s c a t t e r e d  a r e a s  i n  N y im ang land , l a n d  i s  n o t  r e g a r d e d  a s  a  

co m m e rc ia l  commodity a s  y e t .  I t  i s  u s e d  b a s i c a l l y  f o r  

s u b s i s t e n c e  p u r p o s e s .  Thus a s  l a n d  h a s  n o t  a c q u i r e d  any 

co m m e rc ia l  v a l u e ,  t h e r e  a r e  few  d i s p u t e s  o v e r  i t .  M ost o f  

t h e s e  d i s p u t e s  c e n t r e  a ro u n d  t r a d i t i o n a l  p r o b le m s ,  s u c h  a s  

b o u n d a ry  q u e s t i o n ,  t i t l e s  and c ro p  damage by a n im a l s .

( i i i )  A n o th e r  r e a s o n  w h ic h  l i m i t s  l a n d  d i s p u t e s  among th e  

Nyimang i s  t h e  p e o p l e ' s  r e l i g i o u s  b e l i e f s  i n  r e l a t i o n  t o  l a n d .  

Land to  t h e  Nyimang h a s  a  s p e c i a l  s a n c t i t y  w h ich  s h o u ld  n o t  b e  

u n d u ly  a b u s e d .  Thus e v e r y  a s p e c t  o f  l a n d - d e a l i n g  i s  a f f e c t e d  

by v a r i o u s  r e l i g i o u s  t a b o o s .  I t  i s  i n  r e l a t i o n  t o  t h i s  

r e l i g i o u s  a s p e c t  o f  l a n d  t h a t  N adel s a i d ,  "The Nyima e q u a l l y  

c o n s i d e r  q u a r r e l s  and  f i g h t s  on c u l t i v a t e d  l a n d  an  e v i l  t h i n g ,
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th o u g h  no s a n c t io n s  a r e  a d m i t t e d " .  T h is  i s  a r a t h e r  vag u e  an d  

w ide  g e n e r a l i z a t i o n  w h ich  m ust be c l a r i f i e d , ,  N adel i s  

g e n e r a l l y  r i g h t  i n  s t a t i n g  t h a t  d i s p u te s  o v e r  la n d  a r e  to  be 

c o n s id e r e d  an e v i l  t h i n g ,  b u t  t h i s  does n o t  mean t h a t  d i s p u t e s  

o v e r  la n d  a r e  n o n - e x i s t e n t .  On th e  o th e r  h a n d , N adel i s  

w rong i n  a d d in g  th e  q u a l i f i c a t i o n  o f  th e  a b se n c e  o f  s a n c t io n s  

w henever p e o p le  q u a r r e l  o v e r  some p ie c e s  o f  l a n d .  As i s  shown

b e lo w , t h e r e  a r e  s a n c t i o n s .  N a d e l, i t  w ould  a p p e a r ,  h a s  n o t  

f u l l y  g ra s p e d  th e  t r u e  n a tu r e  o f  t h i s  c u s to m a ry  r u l e  w h ich  

e m p h a s iz e s , i n  i t s  t o t a l i t y ,  th e  r e l i g i o u s  s i g n i f i c a n c e  o f  la n d  

among th e  Nyim ang. N e v e r th e le s s ,  n o t  e v e ry  q u a r r e l  o v e r  la n d  

i s  r e g a r d e d  a s  a  s i n  o r  an  e v i l .  C e r ta i n ly  i n  a c t u a l  l i f e  

p e o p le  do q u a r r e l  o v e r  la n d  many t im e s ,  b u t  among th e  Nyimang 

c e r t a i n  f i g h t s  o v e r  c e r t a i n  p l o t s  o f  la n d  a r e  n o t  j u s t  f o r b i d d e n ,  

th e y  a r e  ta b o o . The w ord " ta b o o "  (k w ir  o r  kw urung) m u st be  

u n d e rs to o d  a s  r e f e r r i n g  to  " a  s o c i a l  i n j u n c t i o n  t h a t  i s  

s a n c t io n e d  by s u p e r n a t u r a l  a c t i o n .  I t  i s  n o t  j u s t  a n y th in g  

f o r b id d e n " .^

The t r a d i t i o n a l  r u l e  among th e  Nyimang i s  t h a t  no one 

s h o u ld  e n t e r  i n t o  a  q u a r r e l  o v e r  a  p ie c e  o f  la n d  o v e r  w h ic h  he 

h a s  a  d e f e c t i v e  t i t l e .  N e v e r th e le s s ,  f o r  th e  r u l e  to  become 

m a n d a to ry , th e  q u a r r e l  m u st be i n  r e g a r d  to  th e  t i t l e  o f  th e  

la n d  (k e i l ) i t s e l f .  To c la im  a b s o lu t e  t i t l e  o r  to  e n t e r  

u n j u s t i f i a b l y  i n t o  a  c o n f l i c t  o v e r  la n d  t h a t  does  n o t  b e lo n g  to

1. N a d e l ,  o p . c i t . , 459 .
2 . E .A .H o e b e l, The Law o f  P r i m i t i v e  Man, 1967, 260 ; s e e  a l s o  Sum ner 

and  K e e le r ,  o p . c i t . , 3 4 8 , w here  th e  a u th o r s  sa y  t h a t  " r e l i g i o u s  
s a n c t i o n s  a r e  a lw ays in c lu d e d  i n  th e  ta b o o " .
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o n e s e l f  o r  to  o n e ’ s a n c e s to r s  i s  a f l a g r a n t  c o n t r a v e n t io n  o f  

a  s e r i o u s  ta b o o , th e  s a n c t i o n  o f  w h ich  i s  a q u ic k  d e a th .

No s a c r i f i c e s  o r  g i f t s  o f  w h a te v e r  k in d  to  th e  s u p e r n a t u r a l  

pow ers can  sa v e  th e  c u l p r i t  from  th e  c o n se q u e n c e s  o f  h i s  

p r o fa n e  a c t .  The s e r i o u s n e s s  o f  t h i s  r u l e  i s  e v id e n c e d  by 

th e  a b s e n c e  o f  any  r e m e d ia l  p e rfo rm a n c e  to  a to n e  f o r  th e  g u i l t  

o r  t o  a p p e a s e  th e  a n g e r  o f  th e  la n d  s p i r i t .  The r i g i d i t y  o f  

th e  r u l e  f u r t h e r  r e n d e r s  i t  l e s s  p o s s i b l e  f o r  th e  p e o p le  to  

tam p e r w i th  th e  ta b o o  and  u n j u s t i f i a b l y  a c q u i r e  la n d  w h ich  

do es  n o t  b e lo n g  to  them . T h u s , i n  one i n c i d e n t ,  J  d i s p u te d  

th e  t i t l e  o f  a  c e r t a i n  p l o t  o f  la n d  w h ich  was s o ld  by h i s  

a n c e s t o r s  to  A’ s a n c e s t o r s  some f i f t y  y e a r s  a g o . The b a la n c e  

o f  two g o a ts  s t i l l  re m a in e d  u n p a id .  J  s o u g h t e i t h e r  th e  

paym ent o f  th e  b a la n c e  o r  th e  re d e m p tio n  o f  th e  la n d  upon 

r e t u r n i n g  th e  p a r t  p ay m e n t. The c a s e  was t r i e d  by th e  N a t iv e  

C o u r t ,  and  J  s u c c e e d e d  i n  h i s  c la im  to  re d e e m in g  th e  la n d .  

A f t e r  a  y e a r  J  s u d d e n ly  d i e d .  p e o p le  a l l e g e d  t h a t  h i s  su d d e n  

d e a th  was a t t r i b u t a b l e  to  t h i s  d i s p u t e  and  to  h i s  u n j u s t i f i e d  

r e g a i n in g  o f  t i t l e  to  la n d  o f  w h ich  he  was n o t  i r a n  ( m a s te r /  

o w n e r ) , o r  a  d i r e c t  d e s c e n d a n t  o f  th e  o r i g i n a l  h o ld e r  o f  th e  

la n d  ( t h e  f i r s t  d o n o r ) .

H ow ever, i n  r e c e n t  y e a r s  and  due to  e d u c a t io n ,  I s l a m ic  

i n f lu e n c e  and o th e r  econom ic  f o r c e s ,  c u s to m a ry  r u l e s  w h ich  

r e n d e r e d  q u a r r e l s  o v e r  c u l t i v a t e d  la n d  a  bad  th in g  a r e  no 

lo n g e r  c o n s id e r e d  a s  one o f  th e  d e te r m in a n t  f a c t o r s  w h ich  i n  

fo rm e r  y e a r s  e f f e c t i v e l y  c u rb e d  th e  a s s e r t i o n  o f  th e  c o m p e tin g  

i n t e r e s t s  o f  th e  d i s p u t a n t s  o v e r  a p ie c e  o f  l a n d .  In  th e
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im p o r ta n t  c a s e  o f  A b d a l la  B is h a ra  v . F ik r  K i l a n a , b o th  

d i s p u t a n t s  a re  fro m  th e  N i t i l  s u b - t r i b e  and had  fa rm s in  Abu 

S e ib e  v i l l a g e .  The c la im a n t  a l l e g e d  t h a t  th e  la n d  w h ich  was 

th e  s u b j e c t  o f  th e  d i s p u t e ,  was i n h e i r t e d  by him  and h i s  b r o t h e r  

fro m  t h e i r  d e c e a s e d  f a t h e r ,  and  th e  d e fe n d a n t  had  b o rro w ed  th e  

la n d  on th e  c u s to m a ry  p r i n c i p l e  o f  law a t a l a u  ( " e a t in g  g r a s s " ) . 

The c la im a n t  f u r t h e r  a l l e g e d  t h a t  th e  d e fe n d a n t  a c te d  c o n t r a r y  

t o  th e  a g re e m e n t by s in k in g  a  w e l l  on th e  h o ld in g  w i th o u t  h i s  

p e r m is s io n ,  w i th  th e  i n t e n t i o n  o f  c o n v e r t in g  th e  la n d  i n t o  a  

p l a n t a t i o n  o f  f r u i t  t r e e s  ( j  i n a n ) 0 When a sk e d  to  s u r r e n d e r

p o s s e s s i o n ,  d e fe n d a n t  c o n te s t e d  c l a i m a n t ’ s t i t l e  and c o u n te r 

c la im e d ,  a s s e r t i n g  h i s  b e t t e r  t i t l e  to  th e  la n d  a s  th e  h e i r  o f  

h i s  d e c e a s e d  f a t h e r .  C la im a n t b r o u g h t  t h i s  c a s e  b e f o r e  th e  

R e s id e n t  M a g is t r a t e  a t  D i l l i n g  and  a s k e d  f o r  e v i c t i o n .  I t  

was f u r t h e r  r e v e a le d  i n  c o u r t  t h a t  c l a i m e n t ’ s f a t h e r  d ie d  i n  

1954. C la im a n t had  l e f t  th e  la n d  i n  th e  c a r e  o f  h i s  f a t h e r ’ s 

b r o t h e r  and  h ad  b e e n  a b s e n t  on a c t i v e  s e r v i c e  i n  th e  army f o r  

17 y e a r s .  D u rin g  t h i s  p e r io d  d e f e n d a n t ’ s f a t h e r  was i n  

p o s s e s s io n  o f  th e  la n d ,  and  upon h i s  d e a th  h i s  so n  ( th e  p r e s e n t  

d e f e n d a n t )  resum ed  p o s s e s s io n  f o r  f i v e  o r  s i x  y e a r s .

C la im a n t w i tn e s s  ( n o .2 ) M adibbo Mohammad, s t a t e d  on o a th  

t h a t  th e  la n d  w h ich  was th e  s u b je c t  o f  th e  d i s p u t e  b e lo n g e d  to  

h i s  d e c e a s e d  b r o t h e r  ( c l a im a n t ’ s f a t h e r ) .  T h a t d e f e n d a n t ’ s 

f a t h e r  b o rro w ed  th e  la n d  f o r  c u l t i v a t i o n  p u r p o s e s ,  and  when h e  

d ie d  h i s  so n  ( th e  p r e s e n t  d e fe n d a n t)  w ish e d  to  c o n t in u e

1 . A b d a lla  B is h a r a  v .  F ik r  K i la n a  ( C - S /9 4 /7 5 - D i l l in g  C i v i l  C o u r t ) .
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c u l t i v a t i o n  o f  th e  la n d .  T h a t he ( th e  w i tn e s s  a s  th e  

c a r e t a k e r )  a g re e d  to  a l lo w  th e  d e fe n d a n t  i n t o  th e  la n d  o n ly  

on c o n d i t io n  t h a t  d e fe n d a n t  s h o u ld  s u r r e n d e r  p o s s e s s io n  o f  th e  

la n d  a s  soon  a s  c la im a n t  dem anded i t .  D e fe n d a n t c o n tin u e d  th e  

c u l t i v a t i o n  f o r  f i v e  to  s i x  y e a r s .  A l l  th e  ab o v e  a l l e g a t i o n s  

w ere  s y s t e m a t i c a l l y  c o n firm e d  by p l a i n t i f f ’ s w i tn e s s e s  (3 )  and  

( 4 ) .

D e fe n d a n t s t a t e d  h i s  c a s e  by c o u n te r c la im in g  h i s  r i g h t  to  

th e  t i t l e  o f  th e  l a n d .  He a l l e g e d  t h a t  he  h e a rd  h i s  f a t h e r  had  

b o u g h t th e  la n d ,  th e  s u b j e c t  o f  d i s p u t e ,  from  th e  c l a i m a n t ’ s 

f a t h e r .  D efence  w i tn e s s e s  (2 ) and  (3 ) b o th  s a i d  t h a t  th e y  

h e a rd  d e f e n d a n t ’ s f a t h e r  c la im  th e  p u rc h a s e  o f  th e  p r o p e r ty  f o r  

30 P .T .  from  c la i m a n t ’ s f a t h e r ,  b u t  d id  n o t  w i tn e s s  th e  a l l e g e d  

s a l e .  D efence  w i tn e s s  ( 4 ) ,  Mek Nawai K h a l i f a ,  s t a t e d  on o a th  

t h a t  th e  la n d  s u b j e c t  o f  d i s p u te  b e lo n g e d  to  th e  c l a im a n t ’ s 

f a t h e r .  T h a t a b o u t 1947 i t  came to  h i s  k n o w led g e  t h a t  

c l a i m a n t ’ s f a t h e r  had  p le d g e d  th e  la n d  to  th e  d e f e n d a n t ’ s f a t h e r  

f o r  30 P .T . to  pay  i t  a s  t a x  (d i g n ia  t a x ) .  T h a t th e  la n d  

re m a in e d  i n  th e  p o s s e s s io n  o f  th e  d e f e n d a n t ’ s f a t h e r  u n t i l  th e  

tim e  o f  h i s  d e a th .  The w i tn e s s  f u r t h e r  a s s e r t e d  t h a t  th e  

n a tu r e  o f  th e  t r a n s a c t i o n  was t h a t  o f  a  p le d g e  (m a s s a k a )* and  

was n e v e r  in te n d e d  to  b e  a s a l e  t r a n s a c t i o n .  H ow ever, i n  

f in d i n g  f o r  th e  c l a im a n t ,  th e  ju d g e ,  th o u g h  he  to u c h e d  upon  th e  

d e l i c a t e  i s s u e  o f  th e  S t a t e  o w n e rsh ip  o f  th e  l a n d ,  u n d e r  {
2s e c t i o n  (4) o f  th e  U n r e g is t e r e d  Land A c t , 1970 (Amendment 1 9 7 1 ) ,

1 . M assaka  i s  from  an A ra b ic  w ord m ean ing  to  h o ld  o r  g iv e  a th in g  
a s  a  p le d g e .

2 . See th e  U n r e g is te r e d  Land A c t ,  1970 (Amendment 1 9 7 1 ), S .4 .
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f a i l e d  s i g n i f i c a n t l y  to  d i s c u s s  th e  im p l i c a t i o n s  o f  th e  

p r o v i s i o n s  o f  t h i s  A ct on th e  g e n e r a l  r i g h t s  o f  th e  i n d i v i d u a l s  

o v e r  p i e c e s  o f  la n d  h e ld  by them  f o r  many g e n e r a t i o n s ,  th o u g h  

u n r e g i s t e r e d .

B oundary  q u a r r e l s  and  d i s p u t e s  o v e r  la n d  t i t l e s  and c ro p  

damage by a n im a ls ,  a r e  (a s  th e y  w ere  i n  th e  o ld  d a y s )  s e t t l e d  

m a in ly  th ro u g h  wa d i d i a  (o ld  p e o p le )  i n  th e  v i l l a g e .  E ach  o f  

th e  d i s p u t i n g  p a r t i e s  i s  r e q u i r e d  to  b r in g  h i s  w i tn e s s e s  to  

e s t a b l i s h  h i s  c a s e  b e f o r e  s e l e c t e d  members o f  th e  body o f  

v i l l a g e  e l d e r s .  The d i s p u t i n g  p a r t i e s  m ust a g re e  to  th e  

i m p a r t i a l i t y  o f  th e  a r b i t r a t o r s .  A l l  p a r t i e s  m ust move to  th e  

sc e n e  o f  th e  d i s p u t e .  As su ch  p r o c e e d in g s  a r e  n o t  r e g a r d e d  a s  

a  fo rm a l s e t t l e m e n t  o f  th e  d i s p u t e ,  a  p a r t y  who do es  n o t  a g re e  

w i th  th e  ju d g m en t o f  th e  v i l l a g e  e l d e r s  h a s  a  r i g h t  t o  ta k e  h i s  

c a s e  to  th e  l o c a l  P e o p l e 's  C o u r t f o r  f u r t h e r  a d j u d i c a t i o n .

F u r th e r  a p p e a l  to  th e  R e s id e n t  M a g is t r a t e  i s  a l s o  p o s s i b l e .

I n  th e  o ld  d a y s ,  s e t t l e m e n t  th ro u g h  wa d i d i a  ( o l d / b i g  p e o p le )  

was n o t  r e g a rd e d  a s  e f f e c t i v e l y  s u f f i c i e n t .  T h a t was b e c a u s e  

th e  d i s s a t i s f i e d  p a r t y ,  d e p e n d in g  on th e  pow er o f  h i s  c la n s m e n , 

was l i k e l y  to  d e fy  th e  a u t h o r i t y  o f  th e  e l d e r s  and  s e e k  a  rem edy 

th ro u g h  s e l f - h e l p .  T r a d i t i o n a l l y ,  th e  m ost e f f e c t i v e  mode o f  

d i s p u t e  s e t t l e m e n t ,  h o w e v e r, was by r e f e r e n c e  e x c lu s i v e l y  to

th e  s u p e r n a t u r a l  p o w e rs . The b o u n d a ry  d i s p u t e  was s e t t l e d  th ro u g h  an  

o r d e a l  o f  o a th - t a k i n g  i n  w h ich  th e  f a t e s  o f  th e  p a r t i e s  w ould  

be  l e f t  to  th e  m ercy o f  th e  d iv in e  p o w e rs . In  o t h e r  w o rd s , 

i f  th e  d i s p u t i n g  p a r t i e s  f a i l e d  to  r e a c h  an  a g re e m e n t, th e  

a g g r ie v e d  p a r t y  m ig h t c a l l  h i s  a d v e r s a r y  to  th e  p e r f o rm in g  o f
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th e  o r d e a l  o f  m iro  a jd d a  ( th ro w in g  f i r e ) .  The p a r t y  who w an ted  

to  p ro p o s e  th e  o a t h - t a k i n g  w ould  ta k e  an  a x e -h a n d le  ( td m d le n g ) 

w i th o u t  i t s  i r o n  h e a d , and th e n  go to  th e  d i s p u te d  a r e a .  On 

h i s  a r r i v a l  a t  th e  d i s p u te d  a r e a ,  th e  c o n t e s t a n t  w ould g iv e  a  

s h a r p ,  lo u d ,  h y s t e r i c a l  c r y .  T h is  c ry  i n d i c a t e d  an  i n v i t a t i o n  

t o  th e  o t h e r  p a r t y  to  j o i n  i n  th e  o a th - t a k i n g .  I t  was a l s o  a 

g e n e r a l  announcem en t to  th e  p u b l i c  to  come and w i tn e s s  th e  o r d e a l .  

The p a r t y  p o s in g  th e  o r d e a l  o a th  w ould  th e n  f i x  th e  a x e -h a n d le  

i n  th e  g ro u n d  on th e  d i s p u te d  la n d  and a w a i t  th e  a r r i v a l  o f  h i s  

o p p o n e n t.  A f i r e  w ould  be  l i t  and a l l  th e  p e o p le  p r e s e n t  on 

t h a t  la n d  w ould  move away fro m  th e  p la c e  o f  d a n g e r  l e a v in g  th e  

d i s p u t a n t s  a lo n e  to  u n d e rg o  th e  o r d e a l .  E ach  o f  th e  two 

c o n t e s t a n t s  w ould  p ic k  a  l i g h t e d  p ie c e  o f  wood o r  a  g lo w in g  em ber 

and th ro w  i t  o v e r  th e  h e a d  o f  th e  o th e r  p a r t y  w i th o u t  a t t e m p t in g  

to  h i t  h im . W ords w ould  be  u t t e r e d  to  th e  e f f e c t  t h a t  may he  

( th e  p a r t y  th ro w in g  th e  f i r e )  d ie  i f  he  was n o t  j u s t i f i e d  i n  h i s  

c la im  t o  th e  l a n d .  H ow ever, b e c a u s e  o f  th e  f e a r f u l  outcom e 

o f  th e  ju d g m en t th ro u g h  o r d e a l ,  w h ich  m ean t th e  im m inen t d e a th  

o f  th e  d i s h o n e s t  p a r t y ,  d i s p u t a n t s  w ould  n o t  a p p ly  t h i s  m ethod  

o f  s e t t l i n g  a d i s p u t e  o v e r  la n d  u n le s s  a l l  p e a c e f u l  m eans had  

f a i l e d .  In  any c a s e ,  p e o p le  sa y  t h a t  a  d i s h o n e s t  p e r s o n  was 

l i k e l y  to  r e f r a i n  from  t a k in g  th e  o a th  when h e  was c a l l e d  u p o n .

I t  m u st be n o te d  t h a t  i n  r e c e n t  y e a r s  p e o p le  no lo n g e r  r e s o r t  to  

th e  t r a d i t i o n a l  o r d e a l  o f  " th ro w in g  f i r e "  when s e t t l i n g  a  la n d  

d i s p u t e .  O a th s , o r  f e t i s h e s  su ch  a s  th e  s p e a r s  and  c u f f s  

(b i r a d ) , r i n g  and  k o d i  w h ich  b e lo n g  to  k u n i  ( sh a m a n s) , a r e  s t i l l  

w id e ly  u se d  by non -M uslim s to  s e t t l e  t h e i r  d i s p u t e s .  B u t th e  

m a jo r i t y  o f  th e  p e o p le  p r e f e r  t a k in g  t h e i r  c a s e s  to  m odern c o u r t s  

o f  law .
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i i i )  Damage to  C rops by S t r a y in g  A nim als

I t  h a s  a l r e a d y  b e e n  m e n tio n e d  t h a t  d i s p u t e s  o v e r  la n d  

t i t l e s ,  th o u g h  n o t  a b s e n t ,  a r e  re m a rk a b ly  few i n  th e  Nyimang 

a r e a .  B ut th e  m ost v e x in g  and com m onest d i s p u t e s  i n  r e l a t i o n  

to  la n d  a r e  c a u se d  by  c ro p  damage by s t r a y i n g  a n im a ls .  T h u s , 

to  d i s c o u r a g e  th e  h e r d e r s  from  le a v in g  t h e i r  a n im a ls  u n a t t e n d e d ,  

p ounds a r e  b u i l t  i n  w h ich  s t r a y i n g  a n im a ls  ( e s p e c i a l l y  th o s e  

a p p re h e n d e d  i n  th e  fa rm s)  a r e  p l a c e d .  A p e r s o n  w hose a n im a ls  

h a v e  b e e n  im pounded w i l l  be  made to  pay  th e  f o l lo w in g  f e e s  

b e f o r e  h e  i s  a llo w e d  to  ta k e  them  o u t . :

2§ P .T . f o r  a s i n g l e  sh eep  o r  a  g o a t

5 P .T . f o r  a s in g l e  h ead  o f  c a t t l e

■t 10 P .T . f o r  a donkey .

B e fo re  any  f u r t h e r  a n a l y s i s  i s  a t t e m p te d ,  i t  s h o u ld  be

p o in te d  o u t  t h a t  th e  r u l e s  t h a t  g o v e rn  th e  r e c o v e r y  o f  

c o m p e n sa tio n  f o r  c ro p s  damaged by a n im a ls  m ust be  v iew ed  w i t h in  

th e  f o l lo w in g  g e n e r a l  p e r s p e c t i v e :

1 . t h e  t r a d i t i o n a l  c u s to m a ry  r u l e  i s  t h a t  t h e r e  i s  no  

c o m p e n sa tio n  f o r  c ro p s  dam aged by s t r a y i n g  a n im a ls .  

I n fo rm a n ts  s t a t e  t h a t  i n  th e  o ld  d ay s  a p e r s o n  who 

r e c o v e r e d  th e  e q u iv a l e n t  o f  h i s  damaged g r a i n  (w h e th e r  i n  

k in d  o r  i n  any o t h e r  fo rm ) w ould  d ie  i f  h e  l a t e r  a t e  o r  

d ra n k  b e e r  i n  th e  home o f  th e  a n im a l-o w n e r . T h is  r u l e  

s h o u ld  n o t  be  ta k e n  l i t e r a l l y .  T h a t i s  b e c a u s e  i t  i s  a  

m ere s o c i a l  r u l e  t h a t  h a s  no l e g a l  s a n c t i o n s  i f  v i o l a t e d  by 

th e  c ro p -o w n e r . I n fo rm a n ts  sa y  t h a t  a  p e r s o n  w hose fa rm  

h a s  b e e n  damaged i s  n o t  u n d e r  any l e g a l  d i s a b i l i t y  to
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a c c e p t  c o m p e n s a tio n . T h is  q u a l i f i c a t i o n  w h ich  p r e v e n ts  h im  

a s s e r t i n g  h i s  l e g a l  r i g h t  to  c o m p e n sa tio n  i s  more 

s i g n i f i c a n t  i n  l a t e r  d ev e lo p m en t o f  th e  r u l e .  H ow ever, i t  

m ust b e  rem em bered t h a t  n o t  a l l  s o c i a l  r u l e s  a r e  l e s s  

o b l i g a t o r y  th a n  th e  l e g a l  r u l e s .  I n d e e d , i n  m ost 

t r a d i t i o n a l  s o c i e t i e s ,  some s o c i a l  r u l e s  a r e  c o v e r t l y  

s a n c t io n e d  by  s u p e r n a t u r a l  p o w e rs , and  h e n c e  a r e  m ore f e a r e d  

th a n  th e  m an-made r u l e s  w h ich  c o u ld  e a s i l y  be e v a d e d .

A n o th e r  p r a c t i c a l  r e a s o n  im p e l l in g  a  p e r s o n  to  condone 

damage done to  h i s  fa rm  by o t h e r  p e o p l e 's  a n im a ls  i s  t h a t  

h e  i n  tu rn ^ ia y  be f o r g iv e n  i f  h i s  ( th e  f a r m e r 's )  a n im a ls  

s h o u ld  l a t e r  damage o th e r  p e o p l e 's  f a r m s .  I t  i s  a  s i t u a t i o n  

w here  r u l e s  o f  r e c i p r o c i t y  a r e  s t r i c t l y  o b s e rv e d .  The 

maxim i s  " l i v e  and l e t  l i v e " .  B u t r u l e s  o f  r e c i p r o c i t y  

w ere  e f f e c t i v e  o n ly  i n  th e  o ld  d ay s  when th e  Nyim ang w ere  

l i v i n g  in  a  c lo s e  com m unity i n  w h ich  s o c i a l  and  f a m i ly  t i e s  

w ere  h ig h ly  a p p r e c i a t e d .

2 . Due to  m odern econom ic  p r e s s u r e s  a  m o d i f i c a t i o n  o f  th e

t r a d i t i o n a l  r u l e  h a s  b een  in t r o d u c e d  w hereby  th e  fa rm -o w n er 

may be  c o m p en sa ted  f o r  damaged g r o p s .  The c o m p e n sa tio n  

aw ard  i s  s e t t l e d  th ro u g h  a  c o m m ittee  o r  a  c o u n c i l  o f  e l d e r s  

who a c t  a s  a r b i t r a t o r s .  The c o m m ittee  m ust be  c h o se n  an d  

a g re e d  upon by b o th  p a r t i e s .  As t h i s  p r o c e d u re  i s  r e g a r d e d  

a s  an  in fo r m a l  s e t t l e m e n t  o f  th e  d i s p u t e ,  i t  i s  n o t  r e g a r d e d  

a s  a  f i n a l  a d j u d i c a t i o n ,  and i s  t h e r e f o r e  n o t  b in d in g  on 

e i t h e r  p a r t y .
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3 . The f o rm a t io n  o f  th e  m odern c u s to m a ry  c o u r t s  c a p a b le  o f  

e n f o r c in g  t h e i r  r u l i n g s  h a s  added  a n o th e r  im p o r ta n t  

d im e n s io n  to  th e  t r a d i t i o n a l  mode o f  d i s p u t e  s e t t l e m e n t  i n  

th e  Nyimang a r e a .  T h is  i s  b e c a u s e  m ost p e o p le  a re  

e n c o u ra g e d  to  i n s i s t  on t h e i r  r i g h t s  by th e  new l e g a l  

m echanism  w h ich  m akes i t  p o s s ib l e  f o r  them  to  e n fo r c e  c la im s  

w h ich  had  to  be  ab an d o n ed  u n d e r  th e  t r a d i t i o n a l  p a t t e r n  o f  

b e h a v io u r .

As i n d i c a t e d ,  th e  law  a p p l i e d  by  th e  c o u r t s  i n  c a s e s  o f  c ro p  

damage i s  n o t  u n ifo rm . Some c o u r t s  a r e  r e a d y  to  t r e a t  th e  w h o le  

m a t t e r  a s  a  c r im in a l  o f f e n c e  and  th u s  a r e  re a d y  to  im pose e x t r a  

p u n ish m e n t i n  th e  fo rm  o f  a  f i n e ,  o r  ev en  im p r is o n m e n t, i n  

a d d i t i o n  to  th e  u s u a l  c o m p e n sa tio n  a w a rd . O th e r  c o u r t s ,  o r  e v e n  

th e  same c o u r t ,  may t r e a t  th e  same o f f e n c e  on o t h e r  o c c a s io n s  a s  

a  p u r e ly  c i v i l  c a s e  i n  w h ich  c o m p e n sa tio n  a lo n e  i s  a w ard ed .

I t  m ust be  p o in te d  o u t  t h a t ,  d e s p i t e  th e  a v a i l a b i l i t y  o f  

q u ic k  r e d r e s s  th ro u g h  c o u r t  p r o c e e d in g s ,  p e o p le  go to  c o u r t  o n ly  

when a l l  p e a c e f u l  m eans f o r  th e  s e t t l e m e n t  o f  t h e i r  d i s p u t e s  h av e  

f a i l e d ,  o r  w here  t h e r e  h a s  b e e n , f o r  e x a m p le , a  s y s te m a t ic  f a i l u r e  

o r  n e g l ig e n c e  on th e  p a r t  o f  th e  a n im a l-o w n e r  to  r e s t r a i n  h i s  

a n im a ls  fro m  th e  fa rm . The m a jo r i t y  o f  th e  p e o p le  p r e f e r  to  

d r iv e  th e  s t r a y i n g  a n im a ls  to  th e  pounds w h e re , a s  h a s  b e e n  

m e n tio n e d , th e  ow ner w i l l  be  made to  pay  d e t e n t i o n  f e e s  b e f o r e  

he  i s  a llo w e d  to  ta k e  them  o u t .  T h is  s t e p  may be r e g a r d e d  a s  

a w a rn in g  to  th e  a n im a 1 -o w n er, and th e  c a s e  may end  t h e r e .  B u t 

i f  th e  a n im a ls  o f  th e  same p e r s o n  a r e  a g a in  a p p re h e n d e d  by  th e  

same fa rm e r  on h i s  fa rm , th e n  th e  fa rm e r  i s  m o st l i k e l y  t o  a s k  

f o r  c o m p e n sa tio n  th ro u g h  c o u r t  o r  by o t h e r  in fo r m a l  m eans.
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I t  h a s  b e e n  m e n tio n e d  t h a t  th e  t r a d i t i o n a l  r u l e  i s  t h a t  

c o m p e n s a tio n  i s  n o t  p a id  f o r  c ro p s  damaged by  a n im a ls .  H ow ever, 

a  se c o n d  lo o k  a t  t h i s  r u l e  s u g g e s ts  t h a t  i t  i s  n o t  th e  c a s e  t h a t  

c o m p e n sa tio n  was o r  i s  n o t  p a id  a s  s u c h , b u t  t h a t  th e  s i t u a t i o n  

was n o t  r e g a r d e d  a s  su c h  a s e r i o u s  c o n f l i c t  b e tw e e n  th e  f a rm e r  

and  th e  a n im a l-o w n e r  a s  to  r e q u i r e  a  fo rm a l s e t t l e m e n t .  In  

th e  o ld  d a y s ,  th e  fa rm e r  w hose c ro p s  had  b e e n  dam aged by a n o th e r  

p e r s o n 's  a n im a ls  w ould  be c o m p e n sa te d , n o t  by  th e  a n im a l-o w n e r  

b u t  by h i s  ( th e  f a r m e r 's )  own c lan sm en  and r e l a t i v e s  o r  o t h e r  

v i l l a g e  n e ig h b o u r s .  Damage by a n im a ls  was c o n s id e r e d  a s  

e q u iv a l e n t  to  damage by l o c u s t s  and c ro p  p e s t i l e n c e .  Som etim es 

th e  y o u th s  who lo o k  a f t e r  th e  a n im a ls  w ould  b e  p u n is h e d  

c o r p o r a l l y  by th e  f a rm -o w n e rs .

H ow ever, th e  law  a s  now a p p l i c a b l e  h a s  ch an g ed  a  g r e a t  d e a l .  

N o t o n ly  i s  th e  c ro p -o w n e r  co m p en sa ted  by th e  c o u r t s  f o r  c ro p s  

d e s t r o y e d  by  a n o t h e r 's  a n im a ls ,  b u t  t h a t  a n im a l-o w n e r  i s  l i k e l y  

to  b e  t r i e d  u n d e r  s e c t i o n  364 o f  th e  Sudan P e n a l  C ode. Thus 

i n  Somi S a l f u r v .O m e r  A kuya* a c c u s e d  n e g le c t e d  h i s  c a t t l e  w h ic h  

dam aged p l a i n t i f f ' s  c r o p s .  A ccused  a d m i t te d  th e  o f f e n c e ,  b u t  

added  t h a t  h i s  c a t t l e  b ro k e  th e  f e n c e  o f  th e  camp a t  n i g h t  w h i le  

he  was a s l e e p .  H is d e fe n c e  was n o t  a c c e p te d  by  th e  c o u r t ,  and  

c o n s t r u c t i v e  n e g l ig e n c e  was im p u te d . He was h e ld  l i a b l e  u n d e r  

s e c t i o n  364 o f  th e  Sudan P e n a l  Code. H is a p p e a l  t o  th e

R e s id e n t  M a g is t r a t e  was u n s u c c e s s f u l .  I n  t h i s  c a s e  th e

f o l lo w in g  im p o r ta n t  f a c t s  m ust b e  n o te d .  As a  new d e v e lo p m e n t,

1 . Somi S a l f u r v .O m e r  Akuya (3 /7 8  -  T u n d ia  P e o p l e 's  L o c a l C o u r t ) .
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p e o p le  h e re  s t a r t e d  s y s t e m a t i c a l l y  to  d e p a r t  from  th e  t r a d i t i o n a l  

p r a c t i c e  w hereby  th e  c ro p -o w n e r  w ould  have  w i l l i n g l y  condoned  

th e  damage he  h a s  s u f f e r e d .  In  r e c e n t  t im e s ,  as i s  a p p a r e n t  

i n  th e  above c a s e ,  n o t  o n ly  i s  th e  c ro p  ow ner co m p en sa ted  

th ro u g h  th e  c o u r t  p r o c e e d in g s ,  b u t  th e  a n im a l owner may be  

s u b j e c t  to  c r im in a l  l i a b i l i t y .  In  o r d e r  to  b r in g  th e  a n im a l-  

ow ner u n d e r  s e c t i o n  364 o f  th e  P e n a l Code, a c t u a l  damage to  th e  

c ro p s  m ust be p r o v e d . H ence , m ere e n t r a n c e  by th e  a n im a ls  

i n t o  th e  fa rm  w i th o u t  m ore does n o t  c o n s t i t u t e  an  i n d i c t a b l e  

o f f e n c e .  B ut i t  i s  n o t  n e c e s s a r y  t h a t  n e g l ig e n c e  s h o u ld  b e  

p ro v e d  on th e  p a r t  o f  th e  a n im a l ow ner. C o n s t r u c t iv e  n e g l ig e n c e  

i s  enough to  s u b s t a n t i a t e  th e  o f f e n c e .  T h a t i s  b e c a u s e  c o u r t s  

a r e  g e n e r a l l y  i n c l i n e d  to  p r o t e c t  th e  fa rm e rs  a g a i n s t  th e  a n im a l-  

h e r d e r s .  I t  i s  t h i s  a t t i t u d e  w h ich  p ro m p ted  H aw kesw orth to  

sa y  t h a t :

The Nuba a r e  p r im a r i l y  an a g r i c u l t u r a l  p e o p le ,  
and  a g r i c u l t u r a l  r i g h t s  a r e  g iv e n  f i r s t  
c o n s i d e r a t i o n .  F o r ex am p le , th e  onus i s  on 
th e  c a t t l e  ow ner to  s e e  t h a t  h i s  a n im a ls  do 
n o t  e n t e r  th e  c u l t i v a t i o n  and  n o t  on  th e  
c u l t i v a t o r  to  b u i ld  a  f e n c e  ro u n d  h i s  
c u l t i v a t i o n . *

H ow ever, H aw kesw orth  d o es  n o t  p r e c i s e l y  s t a t e  th e  law  i n  th e  

Nuba M o u n ta in s  o r ,  in d e e d  among th e  Nyim ang. The law  among 

th e  Nyimang does  n o t  s a y  c a t e g o r i c a l l y  t h a t  f a rm e rs  a r e  n o t  

o b l ig e d  to  f e n c e  t h e i r  f a rm s . C e r t a i n ly  a n e g l i g e n t  f a rm e r  

who d e l i b e r a t e l y  f a i l s  t o  f e n c e  h i s  fa rm  h a s  o n ly  h im s e l f  to  

b la m e . On th e  o t h e r  h a n d , i t  i s  a l s o  t r u e  t h a t  h e r d e r s  a r e

1. Hawkesworth, op.cit., 187.
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r e q u i r e d  to  e x e r c i s e  th e  u tm o s t c a re  i n  lo o k in g  a f t e r  t h e i r

a n im a ls .  A n e g l i g e n t  h e r d e r  c o u ld  n o t  be h e a rd  to  o f f e r  a

d e fe n c e  t h a t  a  fa rm  h a s  a bad  f e n c e .  T h u s , in  F a tim a  I b r a  v ,

B i r d o l  Mohammad, * a p l e a  (on  a p p e a l )  t h a t  a  fa rm  ow ner f a i l e d

to  p r o v id e  a  p r o p e r  f e n c e  to  h i s  fa rm  was n o t  s u s t a i n e d .

A t t im e s  p e r s i s t e n t  f a i l u r e ,  on th e  p a r t  o f  th e  a n im a l-

ow ner, may be p r o v o c a t iv e  and  may r e s u l t  i n  an a c t i o n  in  th e

2c o u r t .  I n  Arm in S u b iy a  v .  G haboush I d r i s , b o th  p a r t i e s  w ere

from  K u rm iti  s u b - t r i b e .  P l a i n t i f f  sued  f o r  c o m p e n sa tio n  f o r

c ro p  dam age. He a l l e g e d  t h a t  d e f e n d a n t 's  b u l l  e n te r e d  h i s  fa rm

tw e lv e  t im e s  consum ing  c o n s id e r a b l e  am ounts o f  g r a i n .  T h a t he

had  w arned  th e  ow ner on s e v e r a l  o c c a s io n s ,  b u t  a l l  i n  v a i n .

He was aw arded  L S .10 .45  m/m a s  c o m p e n s a tio n . D e f e n d a n t 's

a p p e a l  to  th e  R e s id e n t  M a g is t r a t e  was u n s u c c e s s f u l .

F a rm ers  a r e  n o t  a llo w e d  u n d e r  any c i r c u m s ta n c e s  to  k i l l  o r

i n j u r e  a n im a ls  fo u n d  on t h e i r  f a rm s . In  K hazna K a t f a u r  v .

2S haw ish  Tumsah and  a n o th e r ,  a c c u s e d ,  a  fa rm -o w n e r , k i l l e d  

c o m p la in a n ts ' ox w h ic h , a s  a c c u se d  a l l e g e d ,  p e r s i s t e n t l y  dam aged 

h i s  c r o p s .  The c o u r t  fo u n d  th e  a c c u s e d  g u i l t y  u n d e r  

s e c t i o n s  8 4 /3 6 7  ( a s  am ended by th e  R e s id e n t  M a g is t r a t e  upon 

a p p e a l ) . I s s u e s  o f  c ro p  damage o r  w h e th e r  a n im a l-o w n e r  was 

n e g l i g e n t  w ere  n o t  d i s c u s s e d .

T h ere  a r e ,  a s  i s  a p p a r e n t ,  i n c o n s i s t e n c i e s  i n  th e  a p p l i c a t i o n  

o f  law  by th e  c u s to m a ry  c o u r t s  i n  q u e s t io n s  o f  c ro p  dam age. I n  

th e  above c a s e  o f  Somi S a i f o u r  v . Omer A kuya, th e  T u n d ia  c o u r t

1 . F a tim a  I b r a  v .  B i r d o l  Mohammad (C r im in a l  A ppeal 3 5 4 /7 8 , D i l l i n g  
R e s id e n t  M a g i s t r a t e 's  C o u r t ) .

2 . A rm in S u b iy a  v .  G haboush I d r i s  (C -S / /7 8 ,  N i t i l  P e o p l e 's  L o c a l C o u r t ) .
3 . K nazna k a t f a u r v .  Shaw ish  Tumsah and a n o th e r  ( N i t i l  P e o p l e 's  L o c a l

C o u r t ) .
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h e ld  t h a t  th e  a n im a l-o w n e r  was c r i m in a l l y  l i a b l e  u n d e r  

s e c t i o n  3 64 , and  a f i n e  o f  L .S .3  was im p o sed . T h is  was i n  

a d d i t i o n  to  L .S .1 5  a s  c o m p e n sa tio n  f o r  th e  damaged c ro p s  to  

th e  fa rm -o w n e r . B ut com pare th e  above c a se  w ith  Hamdan H a lo u f  

v .  E l Z u b e ir  Jadm oun , * w here  u n d e r  th e  same c i r c u m s ta n c e s  th e  

N i t i l  P e o p l e 's  C o u rt t r e a t e d  th e  c a s e  a s  a p u r e ly  c i v i l  s u i t  

and aw arded  c o m p e n sa tio n  a s  a s s e s s e d  by th e  a r b i t r a t o r s .  None 

o f  th e  a p p ro a c h e s  ta k e n  by  th e  d i f f e r e n t  c u s to m a ry  c o u r t s  

a c c u r a t e l y  r e p r e s e n t  th e  law  in  th e  Nyimang a r e a  n o r ,  in d e e d ,  

do th e y  r e f l e c t  w h a t a c t u a l l y  h a p p en s  am ongst th e  m a jo r i t y  o f  

th e  c i t i z e n s  i n  th e  a r e a .

I f  one t r i e s  to  sum m arise  th e  e x i s t i n g  th e  s t a t e  o f  th e  

law  w h ich  r e f l e c t s  b o th  Nyimang c u s to m a ry  law  and th e  c o d i f i e d  

law  o f  th e  P e n a l  Code, one i s  f a c e d  w i th  a  d ilem m a. W hich law  

i s  " th e "  law ? M r. J u s t i c e  H olm es, i n  h i s  r e a l i s t i s  p e r c e p t i o n  

o f  la w , d e s c r ib e d  i t  a s  no m ore th a n  a p ro p h e c y  o f  w hat th e  

c o u r t s  w i l l  d o . In  su c h  c a s e s  o f  c a t t l e  t r e s p a s s ,  i t  i s  

d i f f i c u l t  t o  p ro p h e s y  w h a t and  how th e  c o u r t s  w i l l  d e c id e .  

F u r th e rm o re ,  one c a n n o t  ta k e  th e  s ta te m e n ts  and  o p in io n s  o f  

e l d e r s  a s  c o n c lu s iv e  o f  th e  p r e s e n t  r u l e s  o f  c u s to m a ry  law .

One h a s  to  i n v e s t i g a t e  a c t u a l  c a s e s  and  d i s c o v e r  w h a t c i t i z e n s  

a r e  i n  f a c t  d o in g  i n  t h e i r  d a i l y  l i v e s .  Such ah i n v e s t i g a t i o n  

d i s c l o s e s  t h a t  t h e r e  i s  c u r r e n t l y  some c o n fu s io n  o f  o p in io n  and  

p r a c t i c e .  T h is  i s  so  a s  m ost p o t e n t i a l  c a s e s  o f  d i s p u te  do 

n o t  come b e f o r e  th e  o f f i c i a l  c o u r t s  o r  a r e  ev en  s u b m it te d  to  

in fo r m a l  d i s p u t e - s e t t l e m e n t  b e f o r e  an  a r b i t r a t i o n  by  th e  e l d e r s .

1. Hamdan H a lo u f  v .  E l Z u b e ir  Jadm oun (C - S /6 /7 8 , N i t i l  P e o p l e 's  L o c a l 
C o u r t ) .
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CHAPTER VIII

DISPOSITION AND TRANSFER OF RIGHTS AND

INTERESTS IN PROPERTY

MODES OF TRANSFER

1 . GIFTS

i)  The N a tu re  o f  G i f t

I t  h a s  a l r e a d y  b e e n  i n d i c a t e d  t h a t  p r o p e r ty  r e l a t i o n s ,  o f  w h ich  

e x ch an g e  o f  g i f t s  fo rm s a n  i n t e g r a l  p a r t ,  i s  a n  im p o r ta n t  s t r u c t u r e  

w h ich  h e lp s  i n  p r e s e r v in g  th e  s o c i a l  e q u i l i b r i u m .  In d e e d , i n  some 

c a s e s ,  t h e s e  g i f t s  may c o n c e rn  th e  w e l f a r e  o f  t h e  w hole com m un ity .

I n  th e  f o l lo w in g  p a g e s  a n  a t te m p t  w i l l  b e  made t o  d i s c u s s  l e g a l  

i m p l i c a t i o n s  a s  w e l l  a s  some s o c i a l  r u l e s  w h ich  g o v e rn  th e  e x c h an g e  o f  

g i f t s  among th e  N yim ang.

T h e re  i s  no v e r n a c u la r  te r ra  i n  t h e  Nyimang la n g u a g e  w h ich  e x a c t l y  

c o r r e s p o n d s  t o  th e  w ord " g i f t " .  B ut w ords su c h  a s  tw e i  o r  tw e id a  

may commonly b e  u s e d  g e n e r a l l y  t o  i n d i c a t e  t h e  g iv in g  o u t  o f  a  t h i n g  

t o  s i g n i f y  f r i e n d s h i p  o r  s o  a s  t o  k e e p  good r e l a t i o n s h i p s  o r  m e re ly  t o  

show g r a t i t u d e  t o  som eone . The p h r a s e  k a f u r  t e g  ( t o  g iv e  s o m e th in g  

g r a t i s )  may be  u s e d  when o b j e c t s  a x e  g iv e n  w i th o u t  c o n s i d e r a t i o n .

T h e re  i s ,  h o w ev er, a  s p e c i a l  ty p e  o f  g i f t  t h a t  i s  made t o  a n  a g g r i e v e d  

p e r s o n  t o  a p p e a s e  h i s  a n g e r ,  when t h a t  p e r s o n  s t a n d s  i n  a  s p e c i a l  

c a te g o r y  o r  r e l a t i o n s h i p  t o  th e  d o n o r .  T hese  p e r s o n s  i n c lu d e  a n g ry  

p a r e n t s ,  unhappy  i n - l a w s ,  m a l ig n a n t  kw uni an d  t h e  s h i r a .  T h e se  g i f t s

1 . F o r  a n  e l a b o r a t e  m ean ing  o f  g i f t  i n  th e  a n th r o p o l o g ic a l  s e n s e ,  
c f .  M. M auss, The G i f t , t r a n s .  I .  C u n n iso n , London, 19^9*
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a r e  made o u t  o f  f e a r  t h a t  th e  a g g r ie v e d  p e r s o n s  may r e t a l i a t e  i n  su c h  

a  way a s  t o  b r in g  b ad  lu c k  t o  o n e s e l f  o r  o n e* s  f a m i ly .  T h is  ty p e  o f  

g i f t  i s  known a s  k u j e d e .

A l l  t y p e s  o f  p r o p e r t y  known t o  th e  Nyimang c a n  be a l i e n a t e d  by 

g i f t .  T h is  i n c lu d e s  l a n d  an d  o t h e r  d u r a b le  v a lu a b l e s  su c h  a s  

l i v e s t o c k .  The g i f t  o f  f o o d s t u f f s ,  c r o p s ,  money and  c h a t t e l s  i s  

a l s o  common. W here g i f t s  a r e  o f f e r e d  m o r t i s  c a u s a , o r  t o  t a k e  e f f e c t  

p o s t  m ortem , t h e s e  a r e  t o  be  t r e a t e d  a s  w i l l s  p r o p e r  t o  w h ich  t h e  n o rm a l 

r u l e s  o f  t e s t a m e n ta r y  d i s p o s i t i o n  w ould  a p p ly .  B ut a s  a  g e n e r a l  

s t a t e m e n t ,  t h i s  form  o f  g i f t  t o  t a k e  e f f e c t  on o r  a f t e r  d e a th  may n o t  

b e  h o n o u re d  b y  th e  s u r v i v i n g  m em bers. T h is  i s  s o  e s p e c i a l l y  i f  a  

f a t h e r  c h o o s e s  i t  a s  a  m eans t o  d e p r iv e  one o f  h i s  c h i l d r e n  o f  h i s  

l a w f u l  s h a r e .  Such  a  g i f t  i f  e f f e c t e d ,  w h ich  i s  p o s s i b l e ,  m ig h t 

p o s s ib l y  l e a d  t o  a  s e r i o u s  d i s r u p t i o n  w i th in  t h e  f a m ily  m em bers.

G i f t s  a r e  o f f e r e d  e i t h e r  by  i n d i v i d u a l  p e r s o n s  o r  by a  g ro u p  o f  

p e o p le .  G roup  g i f t s  a r e  made u s u a l l y  by th e  w ho le  com m unity t o  th e  

t r i b a l  f u n c t i o n a r i e s  s u c h  a s  t h e  kw uni an d  t h e  s h i r a .  I n  s u c h  c a s e s ,  

t h e  t r a n s f e r  o f  p r o p e r ty  t o  th e  kw uni o r  t h e  s h i r a  i s  a  p ro d u c t  o f  a  

m u tu a l  o b l i g a t i o n  b e tw e e n  th e s e  f u n c t i o n a r i e s  a n d  th e  com m unity . I n  

o t h e r  w o rd s , t h i s  t r a n s a c t i o n  fo rm s p a r t  o f  a n  i m p l i c i t  s o c i a l  c o n t r a c t  

b e tw e e n  t h e s e  d i g n i t a r i e s  a n d  th e  com m unity a t  l a r g e .  Thus t h e  

com m unity m em bers p r o v id e  g i f t s  o f  p r o p e r ty  ( w i th  no l e g a l  s a n c t i o n s  

i n  d e f a u l t )  t o  th e  t r i b a l  f u n c t i o n a r i e s  i n  c o n s id e r a t i o n  f o r  t h e i r  

s e r v i c e s .  Thus t h e  s h i r a  i s  g iv e n  g i f t s  o f  p r o p e r ty  t o  make r a i n ,  

w h i le  th e  kw uni i s  g iv e n  g i f t s  t o  p r o t e c t  t h e  s o c i e t y  from  c a t a s t r o p h e s  

a n d  e v i l  s p i r i t s .  A lth o u g h  th e  kw uni n e v e r  i n h e r i t s  p r o p e r t y ,  y e t

A lth o u g h  a l l  t y p e s  o f  p r o p e r ty  c o u ld  be  g iv e n  a s  g i f t  t o  t h e  kw uni 
o r  th e  s h i r a  ( i n c l u d in g  s l a v e s  t o  t h e  s h i r a  i n  fo rm e r  y e a r s ) ,  l a n d  
i s  n e v e r  g iv e n  a s  g i f t s  t o  e i t h e r  t h e  kw uni o r  t h e  s h i r a .
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h e  h a s  a  s e p a r a t e  l e g a l  c a p a c i ty  c a p a b le  o f  h o ld in g  p r o p e r ty  on h i s  ow n. 

L ik e  t h e  s h i r a , g i f t s  t o  th e  kw uni m u s t, o f  n e c e s s i t y ,  b e  o f f e r e d  i n t e r  

v i v o s .  I n  a d d i t i o n ,  g i f t s  made t o  th e  s h i r a , o r  t o  th e  k w u n i, c o u ld  

n o t  b e  r e c la im e d  by t h e  same p e r s o n  o r  h i s  f a m i ly .  A lth o u g h  g i f t s  

a r e  made t o  th e  kw uni i n  e x p e c t a t i o n  o f  good re w a rd , t h e  d o n o r h a s  no 

c la im  a s  a g a i n s t  th e  kw uni i f  h i s  e x p e c t a t i o n s  a r e  n o t  r e a l i s e d .  . The 

g i f t  i s  made t o  a  s u p e r n a t u r a l  pow er t o  in v o k e  a  b l e s s i n g  o r  t o  b r i n g

good  l u c k .  B u t, a l s o ,  th e  a d v e r s e  c a p a b i l i t i e s  o f  t h e  kw uni a n d  h i s

s u b s e q u e n t  w ra th  s h o u ld  b e  ta k e n  i n t o  a c c o u n t  a n d , in d e e d ,  be  f e a r e d .

G i f t s  t o  t h e  s h i r a  o r  t h e  kw uni c a n n o t be  re v o k e d ;  b u t  t h e  r u l e

nemo d a t  quod  non  h a b e t  i s  g e n e r a l l y  a p p l i c a b l e .  A p e r s o n  c a n n o t  p a s s

a  v a l i d  t i t l e  o v e r  s o m e th in g  w h ich  he  d o es  n o t  ow n. T h a t i s  s o  ev en  

i f  a  g i f t  i s  made t o  t h e  k w u n i.  Thus i f  p r o p e r t y  h a s  b e e n  g iv e n  t o  t h e

kw uni b u t  i t  i s  d i s c o v e r e d  t h a t  t h e  d o n o r h a s  a  d e f e c t i v e  t i t l e ,  t h e n

th e  t h i r d  p a r t y  h a s  t h e  r i g h t  t o  r e c la im  h i s  p r o p e r t y  from  t h e  k w u n i.

B ut i f  i n  t h e  same c i r c u m s ta n c e s  a  g i f t  i s  g iv e n  t o  th e  s h i r a , t h e n  th e  

r i g h t  o f  th e  s h i r a  o v e r  t h a t  p r o p e r ty  h o ld s  good a g a i n s t  th e  w ho le  

w o r ld ,  i n c l u d in g  th e  r e a l  o w n e r. The t h i r d  p a r t y ,  i f  he  w is h e s ,  may 

p u r s u e  h i s  r i g h t s  a g a i n s t  t h e  d o n o r  a n d  n o t  a g a i n s t  t h e  s h i r a .  The 

r e a s o n  i s  t h a t  r e l a t i o n s h i p s  w i th  t h e  kw uni a r e  a t  t h e  p e r s o n - to - p e r s o n  

l e v e l ,  s o  t h a t  a  d i s s a t i s f i e d  kw uni c a n  i n j u r e  o n ly  th e  p e r s o n  who h a s  

a n g e re d  h im . The s i t u a t i o n  i s ,  h o w e v e r, d i f f e r e n t  w i th  t h e  s h i r a , 

w hose r e l a t i o n s h i p  i s  t o  th e  com m unity a s  a  w h o le , a n d  when a n g e re d  h e  

w i l l  s t o p  th e  r a i n s ,  w h ich  w i l l  c e r t a i n l y  a f f e c t  t h e  w hole com m unity .

D e c e a se d  members o f  a  f a m ily  c o n s t i t u t e  an  im p o r ta n t  c a te g o r y  o f  

p e r s o n s  t o  whom g i f t s  o f  p r o p e r ty  m ust be  g iv e n .  They m ust be

p r o p i t i a t e d  c o n t in u o u s ly  th ro u g h  g i f t s  o f  p r o p e r ty  ( i n  t h e  form  o f

l i b a t i o n s  a n d  s a c r i f i c e s ) .  I n  some c a s e s  p r o p e r ty  may b e  d e d ic a te d
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t o  them  s o  t h a t  th e y  may n o t  harm  t h e  l i v i n g  m em bers o f  t h e  f a m i ly .

A g i f t ,  l i k e  s a l e ,  i s  a  form  o f  t r a n s a c t i o n  by  w h ich  a  p e r s o n  may 

a c q u i r e  o r  a l i e n a t e  a n  i n t e r e s t  i n  p r o p e r t y ,  an d  b e a r s  many re s e m b la n c e s  

t o  i t .  When th e  a p p r o p r i a t e  r e q u i r e m e n ts  ( d i s c u s s e d  below  a t  p a g e s  

fo llo w in g )  h av e  b e e n  c o m p lie d  w i th ,  a  g i f t  may ( l i k e  s a l e )  have  th e  

e f f e c t  o f  c o m p le te ly  d i v e s t i n g  th e  d o n o r o f  h i s  t i t l e  t o  th e  b e n e f i t  

o f  th e  d o n e e . On o t h e r  o c c a s io n s ,  a  g i f t  d o es  n o t  have  t h i s  e f f e c t .  

A c c o rd in g ly ,  g i f t s ,  among th e  N yim ang, f a l l  i n t o  two k in d s :  th o s e

w hich  a r e  c o n s id e r e d  a s  a n  o u t r i g h t  a l i e n a t i o n  o f  p r o p e r t y ,  an d  th o s e  

w h ich  a r e  r e g a r d e d  m e re ly  a s  r e v o c a b le  t r a n s a c t i o n s .  B o th  t y p e s  o f  

g i f t s  c a n  be  made i n  r e l a t i o n  t o  l a n d  a s  w e l l  a s  t o  m o v a b le s . B u t, 

a s  a  g e n e r a l  r u l e ,  g i f t s  o f  l a n d  a r e  made o n ly  t o  o n e ’s  own c h i l d r e n  

o r  t o  t h o s e  p e r s o n s  who a r e  e n t i t l e d  t o  i n h e r i t  i n  t h e  a b s e n c e  o f  t h e  

d o n o r ’ s  c h i l d r e n .  T h is  d o e s  n o t  mean t h a t  th e  n o t io n  o f  o u t r i g h t  

a l i e n a t i o n  o f  t h e  a b s o lu t e  t i t l e  i n  l a n d  t o  s t r a n g e r s  i s  n o t  known t o  

t h e  N yim ang. B ut when a  g i f t  o f  l a n d  i s  made t o  p e r s o n s  o t h e r  t h a n  

th e  d o n o r ’ s  c h i l d r e n ,  t h e n  t h e r e  i s  a  l e g a l  p re s u m p tio n  (w h ich  c a n  b e  

r e b u t t e d )  t h a t  su c h  a  g i f t  i s  r e v o c a b le  a t  th e  i n s t a n c e  o f  t h e  d o n o r  

o r  h i s  h e i r s ,  an d  t h a t  i n  t h i s  c a s e  t h e  g i f t  i s  no  more th a n  a  

g r a t u i t o u s  l i c e n c e  t o  t h e  donee  t o  u t i l i z e  t h e  l a n d  i n d e f i n i t e l y .

I t  i s  t r a d i t i o n a l  f o r  a .m a r r i e d  d a u g h te r  who i s  a b o u t t o  be  t a k e n  

t o  h e r  h u s b a n d ’ s  home t o  b e  g iv e n  a l l  s o r t s  o f  g i f t s  by  h e r  c lo s e  

r e l a t i v e s .  H er m o th e r  u s u a l l y  p r o v id e s  h e r  w i th  c o o k in g  u t e n s i l s ,  

t o g e t h e r  w i th  g r a i n s  an d  o t h e r  c e r e a l s  an d  f o o d s t u f f s .  H er f a t h e r  

g iv e s  h e r  a  g o a t  o r ,  i f  he  i s  r i c h ,  a  ra i lc h -c o w . T h ese  g i f t s  a r e  

c o n s id e r e d  o u t r i g h t  g i f t s  an d  a r e  n o t  r e v o c a b le .  H ow ever, t h e r e  i s  a  

s t r o n g  o p in io n  to  th e  c o n t r a r y  w h ich  m a in ta in s  t h a t  c a t t l e  g iv e n  t o  

o n e ’ s  d a u g h te r  a r e  n o t  in te n d e d  to  be o u t r i g h t  g i f t s ,  a n d  t h a t  t h i s
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a p p a r e n t  g i f t  i s  a  m ere l o a n  w h ich  i s  p r o p e r ly  te rm e d  sis k o l  ( a  

t r a n s a c t i o n  w hereby  a  p e r s o n  may e n t r u s t  h i s  l i v e s t o c k  t o  a n o th e r  t o  

lo o k  a f t e r  on h i s  b e h a l f ) .  When g iv e n  t o  t h e  d a u g h te r  i t  i s  in te n d e d  

t o  h e lp  h e r  b r in g  u p  h e r  c h i l d r e n .  The o w n e rs h ip  o f  th e  b e a s t  w i l l  

re m a in  w i th  th e  woman’ s  b i r t h - f a m i l y .  The i s s u e  o f  su c h  a  b e a s t ,  

e s p e c i a l l y  i f  i t  i s  a  b u l l ,  m ust b e  h an d ed  b a c k  t o  th e  woman’ s  b i r t h -  

f a m i ly .  T h u s , upon  a n y  f u t u r e  d is a g r e e m e n t ,  t h e  f a t h e r  o r  h i s  h e i r s  

h av e  th e  r i g h t  t o  r e v o k e  th e  g i f t  a n d  g e t  th e  b e a s t  b a c k  t o g e t h e r  w i th  

a l l  i t s  i s s u e .  A f t e r  t h e  d e a th  o f  t h e  woman, t h e  b e a s t  w i l l  b e  

i n h e r i t e d  by  h e r  c h i l d r e n ,  o r  h e r  b i r t h - f a m i l y  i f  sh e  h a s  no c h i l d r e n .

I n  some c a s e s  a  m a tr im o n ia l  g i f t  o f  l a n d  may be  g iv e n  t o  a  m a r r ie d  

d a u g h te r  who i s  a b o u t t o  be "rem oved" t o  h e r  h u s b a n d ’s  hom e. T h is  

ty p e  o f  g i f t  i s  known by  d i f f e r e n t  nam es i n  d i f f e r e n t  Nyimang a r e a s .

T hus i n  S a l a r a  i t  i s  known a s  t e r e n g u  k o ro n g , i n  T u n d ia  a n d  K e l l a r a
1

i t  i s  c a l l e d  te n g u  k o r o n g , an d  th e  N i t i l  p e o p le  c a l l  i t  t u s u l u  k o r a n g .  

H ow ever, t h i s  cu stom  o f  g iv in g  l a n d  m ust n o t  be  c o n fu s e d  w ith  t h e  

p r a c t i c e  o f  t h e  f a t h e r  a l lo w in g  h i s  m a r r ie d  d a u g h te r  ( o r  h e r  h u sb a n d )  

t o  c u l t i v a t e  p a r t  o f  t h e  f a t h e r ’ s  l a n d  f o r  l i f e .  T h is  l a t t e r  

t r a n s a c t i o n  i s  a  m ere l i c e n s e  w hich  may b e  re v o k e d  a t  any  t im e .

As a  r u l e ,  a  m a tr im o n ia l  g i f t  o f  l a n d  t o  o n e ’ s  d a u g h te r  ( t u s u l u /  

t e r e n g u  o r  te n g u  k o ro n g ) i s  r e g a r d e d  a s  an  o u t r i g h t  g i f t  w h ich  c a n  n e v e r  

b e  r e v o k e d .  I t  c a n n o t be  redeem ed  by  th e  d o n o r o r  h i s  h e i r s .  The 

h u sb a n d  o f  t h e  d a u g h te r  h a s  no l e g a l  r i g h t  o v e r  su c h  l a n d .  T h i s  i s ,  

i n  e f f e c t ,  one o f  t h e  few  c a s e s  w here women i n  t h e  Nyimang c a n  o b t a i n

1 . T e re n g  m eans a  s m a l l  g o u rd  u s e d  f o r  k e e p in g  o i l .  Teng i s  a  l a r g e  
g o u rd  p l a t e  f o r  h o ld in g  f o o d .  T u s u l m eans o c h r e .  O i l  m ix ed  w i th
o c h re  w as t r a d i t i o n a l l y  u s e d  t o  a n o in t  t h e  b r i d e .  E ven  now when
t r a d i t i o n a l  m a r r ia g e s  a r e  p e r fo rm e d , th e  l o i n s ,  k n e e s ,  a n d  b r e a s t s  
o f  th e  b r id e  m ust be  a n o in te d  w i th  o i l  a n d  o c h re  t o  s i g n i f y  
f e r t i l i t y .
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and  c o n t r o l  la n d  in d e p e n d e n t ly  o f  t h e i r  h u s b a n d s .  A f t e r  t h e  woman’s  

d e a th ,  t i t l e  t o  t h i s  l a n d  p a s s e s  t o  t h e  d e s c e n d a n ts  o f  th e  body o f  t h a t  

woman. T h is  i s  s i m i l a r  t o  th e  E n g l is h  law  o f  e n t a i l e d  i n t e r e s t s .

I t  f u r t h e r  r e s e m b le s  t h e  t a i l  m ale a s  o n ly  th e  m ale  c h i l d r e n  o f  th e  

woman a r e  e n t i t l e d  t o  i n h e r i t  su c h  l a n d .  I f  s h e  h a s  no m ale c h i l d r e n ,  

th e n  su c h  l a n d  c o u ld  n o t  b e  i n h e r i t e d  by  h e r  h u sb a n d  o r  h i s  c h i l d r e n  

by o t h e r  w iv e s , an d  th e  l a n d  m ust r e v e r t  t o  th e  woman’ s  b i r t h  f a m i ly .  

How ever, f o r  su c h  g i f t  o f  l a n d  t o  be  r e g a r d e d  a s  a n  o u t r i g h t  a l i e n a t i o n ,  

i t  m ust be  made i n t e r  v iv o s  a n d  a s  a  m a r r ia g e  g i f t .  I t  m ust f u r t h e r  

c o in c id e  w ith  t h e  tim e  t h e  d a u g h te r  i s  b e in g  ’’rem oved" t o  h e r  new hom e. 

T h u s , g i f t s  o f  l a n d  made t o  d a u g h te r s  b e f o r e  t h e i r  " re m o v a l"  o r  a f t e r  

th e y  hav e  a l r e a d y  b e e n  ’’rem oved" t o  t h e i r  h u s b a n d ’ s  homes a r e  n o t  

c l a s s i f i e d  a s  o u t r i g h t  g i f t s  an d  may be  s u b je c t  t o  r e d e m p tio n .

i i )  The V a l id i t y  o f  G i f t s

The f i r s t  a n d  m ost im p o r ta n t  p r i n c i p l e  i s  t h a t ,  u n d e r  Nyim ang la w , 

no p a r t i c u l a r  form  i s  r e q u i r e d  t o  e f f e c t  a  v a l i d  g i f t .  R e q u ire m e n ts , 

su c h  a s  p u b l i c i t y  an d  a c c e p ta n c e  o f  t h e  g i f t ,  a r e  im p o r ta n t  b u t  

c o n t r i b u t e  n o th in g  t o  t h e  v a l i d i t y  o f  t h e  t r a n s a c t i o n .  I n  o t h e r  

w o rd s , p u b l i c i t y ,  f o r  e x a m p le , i s  a n  im p o r ta n t  f a c t o r  i n  p r o v in g  w h e th e r  

a  g i f t  t r a n s a c t i o n  h a s  t a k e n  p l a c e .  I t  a l s o  h e lp s  t o  b r in g  t h e  

a l i e n a t i o n  o f  t h e  p r o p e r t y  t o  th e  g e n e r a l  n o t i c e  o f  th e  p u b l i c .  T h i s ,  

i t  i s  t r u e ,  m akes i t  p o s s i b l e  f o r  th e  p e r s o n s  who w ould  o th e r w is e  h av e  

been  e n t i t l e d  t o  t h e  p r o p e r t y  im m e d ia te ly  t o  c o n t e s t  th e  a l i e n a t i o n  

o f  t h e  p r o p e r t y .  B ut p u b l i c i t y  a lo n e  i s  n o t  a n  e s s e n t i a l  i n g r e d i e n t  

to  a  v a l i d  g i f t .  A p e r s o n  who h a s  k e p t  s i l e n t  a t  th e  t im e  when a  

g i f t  was made w ould n o t  b e  e s to p p e d  from  r e c l a im in g  th e  p r o p e r t y  a t  a  

l a t e r  d a t e .  T h e re  i s ,  h o w ev er, n o th in g  l i k e  " e s t o p p e l  by  n o t i c e "  

u n d e r  th e  Nyimang c u s to m a ry  la w .
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A lth o u g h , a s  m e n tio n e d , th e  Nyimang c u s to m a ry  law  o f  p r o p e r ty  i s  

g e n e r a l l y  s i l e n t  a s  t o  w hat c o n s t i t u t e s  a  v a l i d  g i f t ,  y e t  a  p r o p e r  g i f t  

m ust co n fo rm  w ith  th e  f o l lo w in g  r e q u i r e m e n ts .  When m aking a  g i f t  th e  

s u b j e c t - m a t t e r  m ust be  i d e n t i f i e d .  In  a d d i t i o n ,  f o r  a  g i f t  t o  be  

e f f e c t i v e ,  i t  m ust be  a c c e p te d  by th e  d o n e e . I t  i s  a lm o s t  a n  

i n v a r i a b l e  p r i n c i p l e  t h a t  w i th o u t  a c c e p ta n c e  t h e r e  c a n  be  no g i f t .

U nder t h e  Nyim ang law  t h e r e  i s  no fo rm a l  r i t u a l  o r  th a n k s g iv in g  t o  

s i g n i f y  a  g i f t  t r a n s a c t i o n .  I n  th e  c a s e  o f  m o v a b le s , a  g i f t  i s  v a l i d l y  

e x e c u te d  on ce  th e  d o n o r  h a s  e x p re s s e d  h i s  i n t e n t i o n  an d  th e  do n ee  i s  

p la c e d  i n  t h e  p h y s i c a l  p o s s e s s io n  o f  t h e  g o o d s . I n  some c a s e s  m ere 

exchange  o f  th e  w ords o f  o f f e r  a n d  a c c e p ta n c e  i s  enough  to  t r a n s f e r  

t i t l e  t o  p r o p e r ty  th ro u g h  g i f t .  T h u s , a s  w i th  s a l e  t r a n s a c t i o n s ,  t h e  

donee i s  s a i d  t o  have  t a k e n  p o s s e s s io n  o f  a n  a n im a l  g iv e n  a s  a  g i f t  i f  

he h a s  e x p r e s s e d  h i s  i n t e n t i o n  to  t h a t  e f f e c t  w h i le  th e  p h y s i c a l  c o n t r o l  

s t i l l  r e m a in s  w ith  th e  d o n o r .

H ow ever, i n  c a s e s  o f  l a n d ,  th e  a c t u a l  t r a n s f e r  i s  made by t a k i n g  t h e  

donee t o  t h e  s i t e  o f  t h e  l a n d  an d  show ing  him  t h e  b o u n d a r i e s .  W itn e s s e s  

a r e  n o rm a l ly  c a l l e d  f o r  b o u n d a ry  i d e n t i f i c a t i o n .  B u t, i n  e f f e c t ,  

show ing  o f  t h e  b o u n d a ry  i s  n o t  a  n e c e s s a r y  i n g r e d i e n t  i n  th e  v a l i d  

t r a n s f e r  o f  t i t l e  th ro u g h  g i f t .  I t  i s  enough t h a t  th e  d o n o r  s h o u ld  

e x p r e s s  h i s  i n t e n t i o n  t o  t h e  e f f e c t  t h a t  s u c h  a n d  s u c h  fa rm la n d  i s  

d o n a te d  t o  s o - a n d - s o .  I t  i s  n o t  ev en  n e c e s s a r y  t h a t  t h e  d o n ee  be 

p r e s e n t  a t  t h e  tim e  o f  th e  g i f t .  As w ith  c h a t t e l s ,  no f o r m a l i t i e s  o r  

t h a n k s g iv in g  a r e  n e e d e d  t o  v a l i d a t e  g i f t s  o f  l a n d ,

i i i )  R e v o c a b i l i t y  o f  G i f t s

To r e c a p i t u l a t e ,  g i f t s  among th e  Nyimang a r e  o f  two t y p e s :  th o s e

w hich a r e  i r r e v o c a b l e  by  n a t u r e ,  an d  th o s e  w h ich  a r e  s u b je c t  t o



349

r e v o c a t i o n .  B ut i t  m ust b e  rem em bered  t h a t  i n  some c a s e s  w h e th e r  a  

g i f t  i s  a  r e v o c a b le  t r a n s a c t i o n  o r  n o t  a l s o  d e p en d s  on two f a c t o r s ,  

v i z . ,  t h e  i n t e n t i o n  o f  t h e  d o n o r a n d  th e  i d e n t i t y  o f  th e  d o n e e . Thus 

f o r  a  g i f t  t o  be  r e g a r d e d  a s  an  o u t r i g h t  a l i e n a t i o n  o f  th e  p r o p r i e t a r y  

i n t e r e s t  i n  a  t h i n g ,  i t  m ust b e  fo l lo w e d  by a  s u p p o r t i n g  i n t e n t i o n  by  

th e  d o n o r t o  t h a t  e f f e c t .  T h is  i n t e n t i o n  fo rm s th e  s u b j e c t  o f  an  

e x p re s s  v e r b a l  s ta t e m e n t  by  th e  d o n o r t h a t  he d o es  n o t  i n t e n d  t o  re n e g e  

on h i s  p ro m is e  i n  t h e  f u t u r e .  Such  a  p ro m ise  i s  n o t  b in d in g  u pon  th e  

h e i r s  u n l e s s  i t  h a s  b e e n  com m unica ted  t o  them  by th e  d o n o r d u r in g  h i s  

l i f e t i m e .  I t  w i l l  b e  r e c a l l e d  t h a t  g i f t s  b e tw e e n  p a r e n t s  a n d  c h i l d r e n  

a x e  deemed t o  b e  i r r e v o c a b l e ;  l i k e w i s e  a l l  g i f t s  made t o  s u p e r n a t u r a l  

p o w e rs , i . e .  th e  kw uni a n d  th e  s h i r a , a r e  a l s o  i r r e d e e m a b le  g i f t s .

H ow ever, a  s p e c i a l  g i f t  o f  l a n d  t o  a  d e c e a s e d  b r o t h e r ' s  widow i s  

known t o  e x i s t  i n  th e  N yim ang. Such  l a n d  i s  known a s  k e r  koeru k o ro n g  

( th e  farm  o f  a  w idow ). T h u s , s o m e tim e s , a t  a  l e v i r a t i c  m a r r ia g e ,  t h e  

b r o t h e r  o f  t h e  d e c e a s e d  h u sb a n d  who m a r r ie s  th e  widow may a t  h i s  o p t io n  

g iv e  a  g i f t  o f  l a n d  t o  t h e  widow t o  h e lp  h e r  r a i s e  h e r  c h i l d r e n .  The 

law  among t h e  Nyimang c o n s id e r s  t h a t  su c h  g i f t  o f  l a n d  i s  o u t r i g h t  a n d  

s h o u ld  n e v e r  be  r e c la im e d  by th e  d o n o r o r  h i s  h e i r s .  The widow becom es 

an  a b s o lu t e  h o ld e r  an d  h e n c e  e n jo y s  f u l l  l e g a l  c a p a c i ty  t o  a l i e n a t e  

any  p r o p r i e t a r y  i n t e r e s t  i n  t h a t  l a n d .  Upon h e r  d e a th  o n ly  h e r  m ale  

c h i l d r e n  h av e  th e  r i g h t  t o  i n h e r i t  t h a t  p ie c e  o f  l a n d .  B u t, i f  sh e

h a s  no c h i l d r e n ,  th e n  s u c h  l a n d  m ust r e v e r t  t o  t h e  d o n o r 's  f a m i ly  a n d

1
w i l l  n o t  be  i n h e r i t e d  by  th e  w om an's b i r t h  f a m i ly .

1 . C f . i n s t a n c e s  w here l a n d  g iv e n  t o  a  m a r r ie d  d a u g h te r  w ou ld  b e
i n h e r i t e d  by h e r  b i r t h  f a m ily  i f  s h e  h a s  no s u r v i v i n g  m ale  i s s u e .
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I t  i s  an  a c c e p te d  r u l e  u n d e r  Nyimang c u s to m a ry  law  t h a t  a  g i f t  

made a  lo n g  t im e  ago  i s  l i k e l y  t o  be  r e c a l l e d  a t  any  t im e  upon  f u t u r e  

d i s a g r e e m e n t .  A s i g n i f i c a n t , th o u g h  i n t e r e s t i n g ,  i n c i d e n t  was 

o b s e rv e d  d u r in g  f i e ld w o r k .  Two e l d e r l y  men w ere  d i s c u s s in g  a  t r i f l i n g  

s u b j e c t ;  t h i s  becam e a  v i o l e n t  d e b a te  i n  w hich  a c r im o n io u s  w ords w ere  

e x c h a n g e d . A c a l l e d  B dwa (w e a k /p o o r )  an d  re m in d e d  him o f  25 P .T .  

p a id  t o  him  by  A a s  a  g i f t  two y e a r s  a g o . A i n s i s t e d  t h a t  i f  B was 

n o t  p o o r , t h e n  he s h o u ld  r e f u n d  th e  25 P .T .  B becam e s o  i n d ig n a n t  

t h a t  he im m e d ia te ly  to o k  o u t  a  25 P .T .  p a p e r - n o te  w h ich  A was o n ly  t o o  

r e a d y  t o  g r a b .  T h is  s m a l l  s t o r y  may sum u p  th e  e n t r e n c h e d  r u l e  o f  t h e  

r e v o c a b i l i t y  o f  g i f t s  u n d e r  t h e  Nyimang la w . A c c e p tin g  o r  ev en  

consum ing  th e  s u b j e c t - m a t t e r  o f  th e  g i f t  d o es  n o t  b a r  t h e  r e c l a im in g  

o f  t h e  p r o p e r ty  o r  i t s  e q u i v a l e n t .  Thus i f  M h a s  p a id  c a t t l e  a s  

m a r r ia g e  c o n s id e r a t i o n  t o  h i s  b r o t h e r  H, th e n  M o r  h i s  h e i r s  h a v e  th e  

r i g h t  t o  re v o k e  th e  g i f t  an d  r e c la im  th e  c a t t l e .  I f  t h e  s p e c i f i c  

h e a d  o f  c a t t l e  c o u ld  n o t  be  t r a c e d ,  th e n  a n  e q u iv a l e n t  paym ent c o u ld  b e  

a c c e p te d .  I n  su c h  c a s e s  g i f t s  a r e  made u n d e r  t h e  g e n e r a l  a s s u m p tio n  

t h a t  good r e l a t i o n s  w i l l  c o n t in u e  a n d  t h a t  g r a t i t u d e  w i l l  b e  show n by  

th e  d o n e e . T h u s , i f  t h e  donee  c h o se  u n d e r  any  c i r c u m s ta n c e s  t o  

m isb eh av e  h im s e l f ,  t h e n  s u c h  a  g i f t  i s  l i a b l e  t o  be  r e v o k e d . F o r  

t h i s  r e a s o n  t h e  m a in te n a n c e  o f  good r e l a t i o n s  e x te n d s  t o  t h e  d e s c e n d a n ts  

o f  b o th  p a r t i e s .

I n  one T u n d ia  c a s e  ( th o u g h  th e  p a r t i e s  a r e  from  S a l a r a  s u b - t r i b e )  

J o h n  an d  T i r g e ,  c h i l d r e n  o f  J a l d a  A seed , s u e d  I  ( J a l d a ' s  s t e p - b r o t h e r ) ,  

c la im in g  r e c o v e r y  o f  a n im a ls  p a id  a s  g i f t  by  t h e i r  f a t h e r  a s  a  m a r r ia g e  

c o n s id e r a t i o n  f o r  I ' s  b r i d e .  I  f a i l e d  t o  s a t i s f y  th e  T u n d ia  P e o p le s *  

C o u rt t h a t  he a c t u a l l y  r e c e iv e d  t h e s e  a n im a ls  i n  c o n s i d e r a t i o n  f o r  h i s
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w ork a s  a  h e r d e r  f o r  h i s  b r o t h e r  a n d  n o t  a s  a  g i f t .  The c o u r t ,  i n  

u p h o ld in g  th e  r e c o v e r y  c la im ,  o r d e r e d  I  t o  re p a y  a l l  th e  a n im a ls  g iv e n  

t o  him  by th e  c l a i m a n t ’ s  f a t h e r .  T h is  c l e a r l y  i n d i c a t e s  t h a t  g i f t s  

among th e  Nyimang may be  re v o k e d  by  th e  d e s c e n d a n ts  o f  th e  d o n o r u pon  

any  f u t u r e  d i s a g r e e m e n t .

As h a s  b e e n  m e n tio n e d , a n  e x c e p t io n  e x i s t s  t o  th e  g e n e r a l  r u l e  o f  

r e v o c a b i l i t y  o f  g i f t s  u n d e r  t h e  Nyim ang la w . T hus g i f t s  b e tw e en  

p a r e n t s  an d  c h i l d r e n  a n d  g i f t s  t o  t h e  kw uni o r  t o  th e  s h i r a  a r e  

c l a s s i f i e d  i n  a  d i f f e r e n t  c a te g o r y  w h ich  i s  h e ld  t o  be  i r r e v o c a b l e .

T h a t i s  b e c a u s e  t h e  s p e c i a l  p a r e n t - c h i l d  r e l a t i o n s h i p  o r  t h e  

unco m p ro m isin g  in f l u e n c e  o f  t h e  s u p e r n a t u r a l  p ow ers  ( th e  kw uni a n d  t h e  

s h i r a ) on t h e  l i v e s  o f  t h e  Nyim ang i n d i v i d u a l s  make th e  b a s i s  f o r  t h e  

r u l e  t h a t  a  g i f t  made t o  t h e s e  c a t e g o r i e s  s h o u ld  n o t  be  r e v o k e d .

I t  seem s t h a t  t o  t h i s  e x c e p t io n  a n o th e r  e x c e p t io n  e x i s t s .  T h is  

i s  assum ed  a s  t h e  Nyim ang law  d o e s  n o t  s t a t e  c a t e g o r i c a l l y  t h a t  a l l  

g i f t s ,  o f  w h a te v e r  n a t u r e ,  t o  o n e ’s  c h i l d r e n  s h o u ld  n o t  b e  r e v o k e d .

T h is  lo o p h o le ,  h o w ev er, l e a v e s  room f o r  one t o  assum e t h a t  a t  l e a s t  

some g i f t s  a r e  r e v o c a b le  a t  t h e  i n s t a n c e  o f  a n  a g g r ie v e d  p a r e n t .

I n d e e d , some in fo r m a n ts  h av e  i n d i c a t e d  t h a t  g r o s s  d is o b e d ie n c e  o r  

c o n tin u o u s  i n g r a t i t u d e  b y  o n e ’s  c h i l d  may g iv e  c a u s e  f o r  a  p a r e n t  t o  

re v o k e  a  g i f t  made t o  a  c h i l d .  I n  su c h  c a s e s  o n ly  th e  l i v i n g  p a r e n t  

h a s  c a p a c i ty  t o  re v o k e  a  g i f t  made t o  a  c h i l d .  I t  h a s  a l r e a d y  b e e n  

m en tio n e d  t h a t  la n d  g iv e n  a s  a  m a r r ia g e  g i f t  t o  o n e ’ s  d a u g h te r  i s  a n  

i r r e v o c a b l e  g i f t .  S i m i l a r l y ,  i f  a  p e r s o n  p a y s  a  m a r r ia g e  c o n s i d e r a t i o n  

f o r  h i s  s o n 's  m a r r ia g e  a n d  i f  f o r  any  r e a s o n  s u c h  p r o p e r ty  h a s  b e e n  

r e c o v e re d  (u p o n  d iv o r c e  o r  d e a th  o f  th e  w if e )  th e n  su c h  p r o p e r ty  i s  

c o n s id e r e d  e x c l u s i v e l y  t h e  p r o p e r ty  o f  t h a t  s o n .  Even i f  t h e  r e c o v e r e d
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p r o p e r ty  h a s  l a t e r  b e e n  k e p t  i n  th e  f a t h e r ’ s  com pound, an d  ev en  th o u g h  

t h a t  c h i l d  re m a in e d  u n m a r r ie d ,  th e n  i t  i s  t h a t  c h i l d  a lo n e  who h a s  

a b s o lu t e  c o n t r o l  o v e r  p r o p e r ty  r e c o v e r e d  from  h i s  i n - l a w s .  T h i s ,  i t  

m ust be p o in te d  o u t ,  i s  t h e  o n ly  i n s t a n c e  w here a  c h i l d  c o u ld  v i r t u a l l y  

c o n t r o l  a n d  d is p o s e  o f  p r o p e r t y  k e p t  i n  h i s  f a t h e r ’ s  compound w i th o u t  

i n f r i n g i n g  th e  f a t h e r ’ s  r i g h t s .

S i m i l a r l y  a  g i f t  by  a  c h i l d  t o  h i s / h e r  p a r e n t s  i s  a n  i r r e v o c a b l e  

t r a n s a c t i o n  u n d e r  th e  Nyim ang la w . T h is  i s  c o n s i s t e n t  w i th  t h e  

g e n e r a l  r u l e  w hich  s t a t e s  t h a t  a l l  p r o p e r ty  o f  t h e  u n m a rr ie d  c h i l d r e n ,  

o f  w h a te v e r  n a t u r e ,  i s  r e g a r d e d  a s  t h e  p r o p e r ty  o f  t h e  f a t h e r .  T h is  

g e n e r a l  r u l e  i s  a  l e g a l  f i c t i o n .  T h a t i s  b e c a u s e  i n  t h e  m odern Nyim ang 

th e  m eans a n d  th e  ty p e s  o f  p r o p e r ty  o b ta in e d  by th e  c h i l d r e n  h a s  so  

v a r i e d  t h a t  i t  i s  f u t i l e  t o  i n s i s t  on  th e  fo rm e r  c u s to m a ry  r u l e .  G i f t s

made by m a r r ie d  c h i l d r e n  t o  t h e i r  p a r e n t s  a r e  a l s o  i r r e v o c a b l e .

A f i n a l  w ord may b e  m e n tio n e d  i n  c o n n e x io n  w i th  g i f t s  b e tw e e n  

s p o u s e s .  The law  g o v e rn in g  m odern p r o p e r ty  r e l a t i o n s  b e tw e e n  t h e  

s p o u s e s  i s  d i s t o r t e d  a n d  h a s  becom e c o n t r o v e r s i a l .  A lth o u g h  t h e  

h u sb an d  i s  u n d e r  a  d u ty  t o  m a in ta in  h i s  w i f e ,  t h e  t r a d i t i o n a l  v ie w  i s  

t h a t  a l l  g i f t s  t o  o n e 's  w ife  may b e  r e c o v e r e d  by t h e  h u sb a n d  on  th e  

d i s s o l u t i o n  o f  t h e  m a r r ia g e .  H ow ever, some in f o r m a n ts  s t a t e  t h a t  

fo o d  an d  p e r s o n a l  e f f e c t s  b e lo n g in g  t o  a  w ife  a r e  n o t  h e ld  r e c o v e r a b l e  

even  u n d e r  t h e  t r a d i t i o n a l  la v ; . B ut a l l  a g re e  t h a t ,  i n  t h e  o l d  d a y s ,  

a l l  g i f t s ,  i n c lu d in g  f o o d , c l o t h i n g  an d  p e r s o n a l  e f f e c t s  s u p p l i e d  t o  

o n e 's  f i a n c e e  o r  h e r  f a m i ly ,  w ere r e c o v e r a b l e  i f  t h e  m a r r ia g e  f a i l e d  t o  

ta k e  p l a c e .  W ith  t h e  a d v e n t  o f  new id e a s  a n d  t h e  s p r e a d  o f  I s l a m ic  

n o t io n s ,  i t  h a s  become d o u b t f u l  w h e th e r  c lo t h in g  a n d  o t h e r  s m a l l  i t e m s  

a r e  r e c o v e r a b le  ev en  i f  t h e  m a r r ia g e  h a s  n o t  b e e n  consum m ated . T h a t  i s
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b e c a u s e  some c u s to m a ry  c o u r t s  have  th e  te n d e n c y , how ever u n r e a s o n a b ly  

i n c o n s i s t e n t ,  o f  r e j e c t i n g  c la im s  by h u sb a n d s  t o  r e c o v e r  f o o d s t u f f s  

an d  c l o t h i n g  s u p p l i e d  t o  t h e i r  w iv e s  and  t h e i r  p a r e n t s  d u r in g  b e t r o t h a l .  

Some in f o r m a n ts  r e a s o n  t h a t ,  a s  a  new d e v e lo p m e n t, a  p e r s o n  i s  n o t  

e n t i t l e d  t o  r e c o v e r  g i f t s  o f  c l o t h e s  an d  o t h e r  p e r s o n a l  e f f e c t  s u p p l i e d  

t o  h i s  f i a n c e e  even  i f  t h e  m a r r ia g e  h a s  n o t  t a k e n  p l a c e .  S i m i l a r l y ,  

i n  th e  o ld  d a y s ,  th e  w if e  was n o t  e n t i t l e d  t o  r e c o v e r  any  g i f t s  made 

t o  h e r  h u s b a n d . T h a t was b e c a u s e  i t  was a  f i r m  c u s to m a ry  r u l e  t h a t  

a l l  p r o p e r ty  o f  th e  woman i s  r e g a r d e d  a s  h e r  h u s b a n d ’s .  T h is  r u l e ,  

a l th o u g h  i t  i s  g r a d u a l ly  becom ing  o b s o l e t e ,  i s  s t i l l  a p p l i c a b l e .

H ow ever, th e  m odern t r e n d  i s  t h a t  w iv es  a r e  e c o n o m ic a l ly  g ro w in g  

m ore in d e p e n d e n t  o f  t h e i r  h u s b a n d s .  T h is  econom ic  s i t u a t i o n  h a s  i t s  

r e p e r c u s s i o n s  on th e  l e g a l  s t a t u s  o f  t h e  woman v i s - a - v i s  h e r  h u s b a n d .

One o f  t h e  r e s u l t s  i s  t h a t  a  w if e  c a n  r e c o v e r  g i f t s  made t o  h e r  h u sb a n d  

i f  t h e  m a r r ia g e  h a s  b ro k e n  dow n. Some in fo r m a n ts  go ev e n  f u r t h e r  a n d  

s u g g e s t  t h a t  a  w i f e ,  e s p e c i a l l y  i n  t h e  u rb a n  a r e a s ,  c a n  re v o k e  g i f t s  

made t o  h e r  h u sb a n d  w h i le  t h e i r  m a r r ia g e  s t i l l  s u b s i s t s .  T h is  

a t t i t u d e ,  a s  m e n tio n e d , i s  a l s o  ta k e n  by th e  c u s to m a ry  c o u r t s  who a r e  

m anned m a in ly  b y  e n l ig h te n e d  young  p e o p le  who h av e  b e e n  s e m i - a c c u l t u r i s e d  

i n  t h e  m odern w ays o f  l i v i n g  an d  t h i n k i n g .  T h e se  men a r e  r e a d y  t o  

d e fy  t r a d i t i o n a l  law s a n d  a p p ly  th e  g e n e r a l  t e r r i t o r i a l  la w s  w h ic h  th e y  

p r e te n d  t o  know . I t  i s  a l s o  a p p r o p r i a t e  t o  p o i n t  o u t  t h a t  t h i s  t r e n d  

h a s  b e e n  im p ro p e r ly  e n c o u ra g e d  i n  r e c e n t  y e a r s  by  some S h a r i a  ju d g e s  

i n  D i l l i n g .  The S h a r ia  c o u r t  h a s  p e r s i s t e n t l y ,  th o u g h  w ro n g ly , t r e a t e d  

a l l  m a t t e r s  c o n c e rn in g  h u sb a n d  an d  w ife  ( in c l u d in g  p r o p e r t y  r e l a t i o n s )  

a s  f a l l i n g  u n d e r  th e  j u r i s d i c t i o n  o f  t h e  S h a r ia  c o u r t .  T h e re  h a s ,  

t h e r e f o r e ,  o c c u r r e d  a p p a r e n t  c o n f l i c t i n g  judgm en t on  i s s u e s  o f  t h e  same
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n a tu r e  b e tw e e n  th e  S h a r ia  c o u r t s  an d  th e  c u s to m a ry  c o u r t s  w hich  h a s  

ad d ed  more c o n fu s io n  t o  t h e  e x i s t i n g  c u s to m a ry  r u l e s .  The c o n f u s io n  

i s  g r e a t e r  a s  p e o p le ,  b e in g  p r o v id e d  w i th  more t h a n  one m a c h in e ry , 

h av e  th e  c h o ic e  o f  p u r s u in g  t h e i r  c a s e s  i n  w h ic h e v e r  c o u r t  th e y  t h i n k  

w i l l  s e r v e  t h e i r  en d s  b e s t .  Hence th e  c o n f l i c t  o f  o p in io n s  on t h e  

same i s s u e .

2 .  PLEDGE

Once a g a in ,  one i s  c o n f r o n te d  w ith  th e  p ro b le m  o f  th e  a b s e n c e  o f  

v e r n a c u la r  te rm s  w h ich  d e s c r i b e  some c u s to m a ry  t r a n s a c t i o n s  t h a t  a r e  

commonly p r a c t i s e d  by th e  p e o p le .  H ow ever, i t  i s  common f o r  one  among 

th e  Nyimang to  d e l i v e r  p o s s e s s io n  o f  p r o p e r t y ,  l a n d  o r  m o v ab le , t o  

a n o th e r  p e r s o n  from  whom one r e c e i v e s  a  lo a n  o r  b o rro w s  o t h e r  a r t i c l e s .  

T h is  i s  done on th e  u n d e r s t a n d in g  t h a t  th e  c r e d i t o r  s h o u ld  s a f e l y  k e e p  

o r  o th e r w is e  u s e  th e  p r o p e r ty  i n  h i s  p o s s e s s io n  i n  su c h  a  way u n t i l  

su c h  tim e  a s  a n  o b l i g a t i o n  i s  d i s c h a r g e d  o r  th e  d e b t  due i s  p a id  o r  

th e  b o rro w ed  a r t i c l e  i s  r e t u r n e d .

U n f o r tu n a te ly  t h e  Nyimang h a v e  n o t  in v e n te d  an y  a p p r o p r i a t e  l e g a l  

te rm  w hich  d e s c r i b e s  s u c h  t r a n s a c t i o n .  I n s t e a d  some p e o p le  ( o n ly  t h e  

A r a b ic iz e d )  u s e  t h e  A ra b ic  w ord  m assa k a  ( t o  h o ld  s o m e th in g  a s  s e c u r i t y  

f o r  a  d e b t )  t o  d e s c r ib e  t h e  t r a n s a c t i o n .  Term s s u c h  a s  p l e d g e ,  pawn 

an d  b a i lm e n t s ,  a s  u s e d  u n d e r  E n g l i s h  la w , have  no  c o u n te r p a r t s  i n  t h e  

Nyimang la w . H ow ever, t h e  w ord k o l  i s  u s e d  ( a s  w i l l  be  show n) t o  

d e s c r ib e  w hat may re s e m b le  one a s p e c t  o f  b a i lm e n t  t r a n s a c t i o n  u n d e r  

E n g l is h  la w , v i z . ,  a  g r a t u i t o u s  b a i lm e n t  w hereby  a  p e r s o n  may e n t r u s t  

goods t o  a n o th e r  f o r  s a f e  c u s to d y .

But t o  s a y  t h a t  a  c e r t a i n  p r a c t i c e  h a s  no s p e c i f i c  l e g a l  te rm  

t h a t  d e s c r i b e s  i t  d o es  n o t ,  i p s o  f a c t o , mean t h a t  su c h  p r a c t i c e  h a s  no
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l e g a l  i m p l i c a t i o n s  i n  i t s  r e l a t i v e  s o c i a l  c o n t e x t .  H ow ever, a s  i t  i s  

im p o s s ib le  t o  in v e n t  an y  new w ords t o  c o v e r  su c h  i n s t a n c e s ,  one may 

c o n v e n ie n t ly  em ploy te rm s  su c h  a s  p le d g e  an d  pawn t o  i l l u s t r a t e  t h e s e  

p r a c t i c e s .  I n  e f f e c t ,  c u s to m a ry  p r a c t i c e s  make no d i f f e r e n c e  b e tw e en  

paw ning  o r  p le d g in g  o f  p r o p e r t y .  B u t, a s  m e n tio n e d , th e  te rra  k o l  i s  

u s e d  when a n im a ls  a r e  b a i l e d  g r a t u i t o u s l y .  The w ord ' ’m o rtg a g e ” a s  

u s e d  u n d e r  th e  E n g l is h  law  t o  r e l a t e  o n ly  t o  r e a l  p r o p e r ty  i s  m is le a d in g ,  

and  s h o u ld  n o t  be u se d  h e r e .

One may g e n e r a l l y  s a y  t h a t  l a n d  i s  i n f r e q u e n t l y  p le d g e d  among 

th e  N yim ang. In  th e  o ld  d a y s , an d  b e f o r e  th e  i n t r o d u c t i o n  o f  t h e  c a s h  

economy i n  t h e  a r e a ,  t h e  common o b j e c t s  p le d g e d  w ere l i v e s t o c k ,  

to b a c c o ,  g u n s  and  o t h e r  p e r s o n a l  p r o p e r ty  i n  r e t u r n  f o r  g r a i n .

Nowadays p le d g in g  an d  paw ning  s y s te m s  have become r e l a t i v e l y  w id e s p re a d .  

A lm ost e v e ry  ty p e  o f  p r o p e r ty  ( i n c l u d in g  l a n d )  may be  p le d g e d  o r  paw ned 

i n  r e t u r n  f o r  m oney. As a  g e n e r a l  c u s to m a ry  r u l e  th e  p le d g e d  o b j e c t  

m ust be  h ig h e r  i n  v a lu e  t h a n  th e  a d v a n c e d  c r e d i t .  No s p e c i a l  fo rm  

o r  p ro c e d u re  i s  r e q u i r e d  when a  p le d g e  t r a n s a c t i o n  i s  e n te r e d  i n t o .  

W itn e s s e s  may be  r e q u i r e d ,  a l th o u g h  i t  i s  n o t  a lw a y s  n e c e s s a r y  t o  h av e  

w i tn e s s e s  when e n t e r in g  i n t o  a  p le d g e  t r a n s a c t i o n .  H ow ever, i n  a t  

l e a s t  one c a s e ,  th e  s ta t e m e n t  o f  a  w i tn e s s  was v i t a l  i n  d e c id in g  w h e th e r  

a  g iv e n  t r a n s a c t i o n  was a  p le d g e  o r  a  s a l e  t r a n s a c t i o n .  I n  t h e  c a s e  

o f  A b d a l la  B is h a ra  v .  F i k i r  K i la n a  a  d i s p u t e  a r o s e  o v e r  a  p i e c e  o f  

l a n d  w here th e  p l a i n t i f f  a l l e g e d  t h a t  t h e  d i s p u te d  l a n d  was p le d g e d  t o  

th e  d e f e n d a n t ’s  f a t h e r  m ore th a n  30 y e a r s  ago  f o r  30 P .T .  D e fe n d a n t 

i n  p o s s e s s io n  c o n te n d e d  t h a t  t h a t  t r a n s a c t i o n  was a  s a l e  p r o p e r .  The

1 . A b d a lla  B is h a ra  v .  F i k i r  K i la n a  ( C S /9 ^ /7 5 “ D i l l i n g  C i v i l  C o u r t ) .
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R e s id e n t  M a g is t r a t e ,  i n  t r y i n g  t o  d e c id e ,  i n t e r  a l i a , w h e th e r  t h e  

t r a n s a c t i o n  was a  s a l e  o r  a  p le d g e ,  h a d  to  r e l y  upon  th e  s ta te m e n t  o f  

t h e  c l a i m a n t 's  w i tn e s s  t h a t  th e  t r a n s a c t i o n  was m eant t o  be a  p le d g e  

an d  n o t  a  s a l e .  I n  s u p p o r t  o f  h i s  a s s e r t i o n ,  th e  w i tn e s s  w ent on to  

s a y  t h a t  t h a t  t r a n s a c t i o n  c o u ld  n o t  h av e  b e e n  a  s a l e  t r a n s a c t i o n  a s  

t h e  30 P .T .  was n o t  a  p r o p e r  p r i c e  f o r  l a n d  i n  t h a t  t im e .  The w hole 

a rg u m en t was f a l l a c i o u s ,  i t  i s  s u b m i t te d .  N e i th e r  th e  p l a i n t i f f  n o r  

h i s  w i tn e s s e s  w ere a b le  t o  s a y  w hat w as th e  a c t u a l  p r i c e  o f  t h e  le n d  

a t  th e  t im e  o f  th e  t r a n s a c t i o n .  One may th u s  s y m p a th is e  w i th  th e  

t r i a l  ju d g e  i n  n o t  b e in g  a b le  a d e q u a te ly  t o  d e c id e  o r  d i s c u s s  t h e  

i s s u e  w h e th e r  a  g iv e n  t r a n s a c t i o n  was m eant t o  be  a  s a l e  o r  m e re ly  a  

p le d g e  t r a n s a c t i o n .  T h a t i s  b e c a u s e ,  u n d e r  t h e  Nyimang c u s to m a ry  

la w , t h e r e  i s  no d i s t i n g u i s h i n g  f e a t u r e  w hich  may d i f f e r e n t i a t e  b e tw een  

r u l e s  o f  s a l e  an d  p le d g e s  o f  l a n d .  The s o l e  d i s t i n c t i o n  l i e s  i n  

t h e  i n t e n t i o n  o f  th e  p a r t i e s .

A p le d g e  u n d e r  E n g l is h  law  i s  t h a t  i n  w hich  th e  p o s s e s s io n  o f  t h e  

c h a t t e l  i s  t r a n s f e r r e d  t o  a n o th e r  a s  s e c u r i t y  f o r  a  d e b t o r  p e rfo rm a n c e  

o f  a n  o b l i g a t i o n .  On d e f a u l t  th e  c h a t t e l  may be  s o ld  by th e  p le d g e e #  

H ow ever, t h e  l e g a l  i n c i d e n t s  o f  th e  Nyimang p le d g e  a r e  s l i g h t l y  

d i f f e r e n t .  I t  i s  t r u e  t h a t ,  u n d e r  t h e  Nyimang la w , p r o p e r ty  may b e  

t r a n s f e r r e d  a s  s e c u r i t y  f o r  d e b t .  H ow ever, t h e  o r th o d o x  v iew  o f  t h e  

Nyimang c u s to m a ry  law  i s  t h a t  p r o p e r ty  th u s  p le d g e d  c a n  n e v e r  b e  s o ld  

i n  th e  c a s e  o f  d e f a u l t  i n  r e p a y m e n t. The r e a s o n  i s  t h a t  th e  p r o p e r ty  

p le d g e d  i s  n o t  g iv e n  o u t  t o  b e  s o ld  a s  a  s u b s t i t u t e  f o r  t h e  d e b t .

S uch  p r o p e r ty  i s  u s u a l l y  a  v a lu a b le  i te m  w hich  th e  p le d g e r  w ould  n o t  

l i k e  t o  l o s e .  T h is  ty p e  o f  c u s to m a ry  p le d g e  seem s common i n  some 

c o n te m p o ra ry  A f r ic a n  s o c i e t i e s .  K lu d z e , f o r  ex a m p le , t e l l s  u s  t h a t
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c u s to m a ry  p le d g e s  o f  th e  same n a tu r e  a l s o  e x i s t  i n  Ewe la w . He

s a y s  t h a t  th e  p le d g e  i s

” . . .  a  t r a n s a c t i o n  i n  w h ich  t h e  p r o p e r ty  i s  h e ld  by th e  
c r e d i t o r  a s  a  ' s e c u r i t y 1 o n ly  i n  th e  s e n s e  t h a t ,  b e c a u s e  
o f  t h e  v a lu e  o f  th e  p le d g e d  p r o p e r t y ,  i t  r e a s o n a b ly  e n s u r e s  
t h a t  t h e  r e l e v a n t  o b l i g a t i o n  s h a l l  be d i s c h a r g e d ,  b e c a u s e  
t h e  p le d g o r  w ould  n o t  l i k e  t o  l e a v e  p r o p e r t y  o f  t h a t  v a lu e  
p e rm a n e n tly  i n  t h e  h an d s  o f  t h e  p l e d g e e .” ^

The above  p r o p o s i t i o n  i s  a l s o  h e ld  t o  b e  t r u e  o f  t h e  p le d g e

t r a n s a c t i o n s  among th e  N yim ang.

One o f  t h e  im p o r ta n t  f e a t u r e s  o f  t h e  Nyimang c u s to m a ry  p le d g e s

i s  t h a t  th e y  a r e  p e rm a n e n tly  r e d e e m a b le .  I n  t h i s  c o n n e x io n , th e

p l a i n  m ean ing  o f  t h e  maxim, "o n ce  a  m o rtg a g e , a lw a y s  a  m o rtg a g e ” ,

w h ich  r e l a t e s  t o  e q u i t a b l e  m o rtg a g e s  u n d e r  E n g l is h  la w , may b e  b o rro w ed

and  em ployed  t o  p le d g e  t r a n s a c t i o n s  u n d e r  Nyim ang la w . Thus th e

s p e c i f i c a t i o n  o f  th e  t im e  l i m i t  f o r  t h e  rep ay m en t o f  t h e  d e b t  i s  o f

no l e g a l  s i g n i f i c a n c e .  T r a d i t i o n a l l y ,  th e  p le d g e e  c o u ld  n o t  c o n v e r t

th e  p le d g e d  p r o p e r ty  t o  h i s  o w n e rsh ip  n o r  h ad  he a  r i g h t  t o  s e l l  i t  i n

s a t i s f a c t i o n  o f  h i s  d e b t .  I n  s h o r t ,  p le d g e d  p r o p e r ty  c a n n o t  b e

r e a l i z e d  f o r  t h e  rep ay m en t o f  th e  d e b t .

N ow adays, i f  t h e  t im e  f o r  t h e  rep ay m en t o f  t h e  d e b t h a s  l a p s e d ,

th e n  th e  p le d g e e  may a s k  th e  p le d g o r  t o  re p a y  th e  d e b t  d u e .  I f  t h e

d e b t c a n n o t b e  p a id ,  th e n  th e  p le d g e e  may t a k e  h i s  c a s e  t o  t h e  c o u r t .

The c o u r t ,  i f  s a t i s f i e d  t h a t  th e  p le d g o r  i s  u n a b le  o r  u n w i l l i n g  t o  p ay

th e  d e b t ,  may a u t h o r i s e  t h e  p le d g e e  t o  s e l l  t h e  p r o p e r ty  t o  s a t i s f y  h i s

d e b t .

Som etim es i f  t h e  p led g Q r i s  u n a b le  t o  pay  t h e  d e b t  due t h e n  th e  

p a r t i e s  may a g r e e  t o  make a  s e t - o f f  by  e n t e r i n g  i n t o  a  m a r r ia g e

1. A.K.P. Kludze, The Ewe Law of Property, London, 1973, 237#
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r e l a t i o n s h i p .  T h u s , i f  th e  p le d g e e  o r  one o f  h i s  f a m ily  m em bers 

m a r r ie s  i n t o  th e  f a m ily  o f  th e  p le d g o r  ( i n  c o n se q u e n c e  o f  t h e  p r e v io u s  

u n s e t t l e d  d e b t ) ,  th e n  th e  o r i g i n a l  d e b t  w i l l  b e  c a n c e l l e d  a n d  th e  

p le d g e d  p r o p e r ty  w ould  be  r e t u r n e d  a s  i f  t h e  d e b t  h ad  b e e n  d u ly  p a id .  

The new m a r r ia g e  r e l a t i o n s h i p  h a s  a b s o rb e d  th e  w ho le  d e b t ,  b e c a u s e  t h e  

p a r t i e s  hav e  become one f a m i ly .  The f o l lo w in g  exam ple i l l u s t r a t e s  

t h i s  p o i n t :  X p le d g e s  h i s  r i f l e  t o  Y f o r  L S . 10* L a t e r  t h e  p le d g e e

Y ( o r  one o f  h i s  f a m ily  m em bers) m a r r ie s  a  d a u g h te r  o r  a  s i s t e r  o f  X 

th e  p l e d g o r .  The n o rm a l p ro c e d u re  i n  t h i s  s i t u a t i o n  i s  t h a t  th e  

p le d g e e  Y w ould  d e l i v e r  th e  p le d g e d  r i f l e  t o  X a n d  f o r f e i t  h i s  o r i g i n a l  

d e b t o f  L S . 1 0 . The q u e s t io n  o f  s e t - o f f  d o e s  n o t  a r i s e .  H ere  X 

th e  p le d g o r  w i l l  r e g a i n  p o s s e s s io n  o f  h i s  p le d g e d  r i f l e  a n d  w i l l  

a p p r o p r i a t e  th e  L S . 1 0 . T h e re  w i l l  n o t  be an y  m e n tio n  o f  t h e  L S . 10 

when a  m a r r ia g e  c o n s id e r a t i o n  i s  p a id ,  o r  e l s e  t h e  r e l a t i o n s h i p  w ould  

be  s t r a i n e d .  I f ,  h o w e v e r, i t  was t h e  p le d g o r  ( o r  one o f  h i s  c h i l d r e n )  

who m a r r ie d  from  th e  p l e d g e e 's  f a m i ly ,  th e n  t h e  L S . 10 d e b t  w i l l  s t i l l  

s ta n d  a s  a  s e p a r a t e  t r a n s a c t i o n  w h ich  m ust b e  p a id  i n  a d d i t i o n  t o  

th e  n o rm a l m a r r ia g e  c o n s i d e r a t i o n .  The r i f l e  w i l l  n o t  b e  f o r f e i t e d ,  

b u t  may b e  c o n s id e r e d  a s  p a r t  o f  t h e  m a r r ia g e  c o n s i d e r a t i o n  i f  t h e  

p a r t i e s  s o  a g r e e .

As a  r u l e  t h e  p le d g e e  m ust b e  p la c e d  i n  p o s s e s s i o n  o f  t h e  g o o d s .

I n  a d d i t i o n ,  an d  i n  s t r o n g  c o n t r a s t  t o  E n g l i s h  la w , t h e  p le d g e e  

a c q u i r e s  t h e  r i g h t  o f  u s e r  a n d  th e  p le d g o r  h a s  no r i g h t  t o  r e s t r i c t  

th e  u s e  o f  t h e  p le d g e d  p r o p e r t y .  The p le d g e e  c o u ld  t h e r e f o r e  e x p l o i t  

t h e  p le d g e d  p r o p e r ty  c o m m e rc ia lly  w i th o u t  h a v in g  t o  a c c o u n t  f o r  t h e  

p r o f i t s  he m akes from  i t  t o  th e  p l e d g o r .  I f ,  h o w e v e r, t h e  v a lu e  o f  

th e  goods hav e  d e p r e c i a t e d  d u r in g  t h e i r  c u s to d y ,  t h e n  i t  i s  a  u s u a l
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p r a c t i c e  f o r  t h e  p a r t i e s  t o  a g re e  t h a t  th e  p le d g e e  s h o u ld  a p p r o p r i a t e  

th e  goods w i th o u t  any  f u r t h e r  o b l i g a t i o n  on e i t h e r  p a r t y .

B u t, i f  t h e  p le d g e d  p r o p e r ty  i s  o f  a  p e r i s h a b l e  n a t u r e ,  t h e n  th e  

r u l e  i s  t h a t  th e  p le d g e e  p resu m a b ly  a g r e e s  t o  t h e  t r a n s a c t i o n  a t  h i s  

p e r i l .  The r u l e  i s  t h a t  i f  su c h  g o o d s  p e r i s h  a c c i d e n t a l l y  w h i le  i n  

t h e  c u s to d y  o f  th e  p le d g e e ,  th e n  b o th  p a r t i e s  a r e  a b s o lv e d  from  t h e i r  

d u t i e s  a n d  o b l i g a t i o n s .  I f ,  how ev er, th e  p le d g e d  c h a t t e l  h a s  b e e n  

dam aged w h ile  i t  i s  b e in g  u s e d  by th e  p le d g e e ,  e . g .  w here a  paw ned gun 

h a s  b e e n  b ro k e n  w h ile  th e  p le d g e e  i s  s h o o t in g  w ith  i t ,  th e n  m ore th a n

one o p in io n  e x i s t s  a s  t o  th e  c o r r e c t  r u l e .  Some in fo r m a n ts  s a y  t h a t

th e  p le d g e e  i s  u n d e r  a  d u ty  t o  r e p a i r  t h e  dam aged p r o p e r t y ,  e s p e c i a l l y  

i f  dam aged w h ile  i t  i s  u s e d  by h im . O th e r s  c la im  t h a t  th e  p le d g e e  

was e x e r c i s i n g  h i s  l e g i t i m a t e  r i g h t  o f  e x p l o i t a t i o n ,  th u s  c o u ld  n o t  

be  o b l ig e d  t o  r e p a i r  t h e  damaged p r o p e r t y .  The dam aged c h a t t e l  

s h o u ld  be  k e p t  u n t i l  i t  i s  red e e m e d . H ow ever, i f  a  p le d g e d  a n im a l  

s h o u ld  d i e ,  th e n  th e  p le d g e e  m ust n o t i f y  t h e  p l e d g o r  o f  t h e  d e a t h .

The p l e d g e e 's  s t o r y  o f  th e  d e a th  s h o u ld  be  c o r r o b o r a t e d  th ro u g h  

p ro d u c in g  th e  h o rn s  a n d  th e  t a i l  o f  t h e  d e a d  a n im a l .  I t  h a s  b e e n  

m e n tio n e d  t h a t  t h e  d e s t r u c t i o n  o f  t h e  p le d g e d  p r o p e r t y  a b s o lv e s  t h e  

p a r t i e s  from  t h e i r  o b l i g a t i o n s .  I n  o t h e r  w o rd s , o n ce  th e  p le d g e d  

p r o p e r ty  h a s  p e r i s h e d ,  t h e n  th e  p le d g e e  a u t o m a t i c a l l y  f o r f e i t s  h i s  

r i g h t  t o  r e c o v e r  h i s  d e b t .  S i m i l a r l y ,  t h e  p l e d g o r  i s  n o t  e n t i t l e d  t o  

a s k  f o r  h i s  p le d g e d  p r o p e r t y .  T h is  i s  s o  u n l e s s  n e g l ig e n c e  i s  im p u te d  

t o  t h e  p le d g e e .  F o r  exam ple i f  th e  p le d g e e ,  o r  o n e  o f  h i s  f a m i ly

m em bers, s h o u ld  d e l i b e r a t e l y  d e s t r o y  t h e  p le d g e d  p r o p e r t y .  I n  s u c h

c a s e s  t h e  p le d g e e  i s  o b l ig e d  t o  pay  t h e  f u l l  p r i c e  o f  t h e  dam aged 

p r o p e r ty  a f t e r  t h e  d e d u c t io n  o f  th e  d e b t  d u e .
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T h e re  e x i s t s ,  among th e  N yim ang, a  t r a n s a c t i o n  w h ich  seem s s i m i l a r  

t o  b a i lm e n ts  u n d e r  th e  E n g l is h  la w . Among th e  Nyimang a  p e r s o n  may 

e n t r u s t  h i s  p r o p e r ty  ( u s u a l l y  a n im a ls )  t o  a n o th e r  f o r  s a f e  c u s to d y .

T h is  t r a n s a c t i o n ,  w h ich  i s  a  form  o f  " a g i s tm e n t” , i s  c u s to m a r i ly  known 

a s  k o l .  I t  i s  a  g r a t u i t o u s  b a i lm e n t  w here  t h e  ow ner o f  t h e  a n im a ls  

i s  n o t  r e q u i r e d  t o  pay  an y  w ages t o  t h e  k e e p e r*  B ut i t  i s  p o s s i b l e  

f o r  th e  ow ner t o  se n d  o c c a s io n a l  g i f t s  t o  th e  h e r d e r s .

A n o th e r  form  o f  c u s to m a ry  b a i lm e n t  i s  w here a  p e r s o n  b o rro w s  a  dog 

from  a n o th e r  f o r  h u n t in g  p u r p o s e s .  T h is  t r a n s a c t i o n  may a l s o  be  

e n te r e d  i n t o  g r a t u i t o u s l y  b e tw e en  r e l a t i v e s  a n d  f r i e n d s .  A re w a rd  may 

be a s k e d  i f  t h e  t r a n s a c t i o n  s h o u ld  in v o lv e  s t r a n g e r s .  Some in fo r m a n ts  

i n s i s t  t h a t  i f  t h e  t r a n s a c t i o n  i s  e n te r e d  i n t o  b e tw e e n  s t r a n g e r s ,  th e n  

th e  b o r ro w e r  o f  th e  h u n t in g  dog w i l l  e i t h e r  pay  a  to k e n  o f  a n y th in g  

( a s  i f  th e  dog i s  h i r e d )  o r  t h a t  t h e  p a r t i e s  may a g r e e  t h a t  o n  e a c h  

h u n t th e  h in d  l e g  o f  th e  h u n te d  game s h o u ld  b e  g iv e n  t o  th e  ow ner o f  th e  

d o g . K ol t r a n s a c t i o n s  a r e  r e l a t e d  o n ly  t o  l i v e s t o c k .  T h e re  m ust be 

a  d e l i v e r y  o f  p o s s e s s io n  o f  t h e  a n im a ls  c o u p le d  w i th  t h e  o b l i g a t i o n  t h a t  

su c h  a n im a ls  s h o u ld  be  lo o k e d  a f t e r  w i th  r e a s o n a b le  c a r e  a n d  b e  r e tu r n e d  

s a f e l y  when a s k e d  f o r  by  th e  o w n e r.

3 .  SALE

Land p u rc h a s e  i s  commonly p r a c t i s e d  th r o u g h o u t  th e  Nuba M o u n ta in s .

H ow ever, t h e  r e a s o n s  w h ich  gav e  r i s e  t o  l a n d  p u r c h a s e s  i n  t h e  Nuba

M o u n ta in s  hav e  d i f f e r e n t  c a u s e s  i n  d i f f e r e n t  Nuba s o c i e t i e s .  A c c o rd in g  
1

t o  N a d e l, t h e  m a t r i l i n e a l  s y s te m  o f  i n h e r i t a n c e  i n  s o c i e t i e s  s u c h  a s

1. Nadel, The Nuba, op. cit., 32-5
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t h e  T u l l i s h i ,  Kamdang an d  K orongo , h a s  b e e n  p ro v e d  d e t r i m e n ta l  t o  t h e

econom ic i n t e r e s t s  o f  t h e  d e c e a s e d 's  so n s*  T h is  p ro b le m , a s  N ad e l

r e p o r t s ,  h a s  b e e n  s o lv e d  by th e  in d ig e n o u s  p e o p le  th ro u g h  th e

i n t r o d u c t i o n  o f  th e  s a l e  s y s te m . T h u s , i n  T u l l i s h i ,  s o n s  a r e  a llo w e d

t o  p u rc h a s e  t h e i r  f a t h e r s '  l a n d  t o  p r e v e n t  i t  from  p a s s in g  i n t o  th e

h an d s  o f  t h e i r  f a t h e r s '  s i s t e r s *  s o n s .  B ut i n  a r e a s  w here s a l e  o f

l a n d  h a s  n o t  p ro v e d  a n  a d e q u a te  s o l u t i o n  to  t h e  p ro b le m , a  ch an g e  i n

th e  s u b s t a n t i v e  r u l e s  o f  i n h e r i t a n c e  h a s  b een  in t r o d u c e d  t o  m od ify  th e

r i g o u r  o f  t h e  o ld  la w . Thus i n  K orongo an d  Kamdang t r a d i t i o n a l  r u l e s

o f  i n h e r i t a n c e  a r e  m o d if ie d  w hereby  th e  d e c e a s e d 's  own c h i l d r e n  and

h i s  s i s t e r s '  s o n s  may i n h e r i t  d i f f e r e n t  c a t e g o r i e s  o f  f a r m la n d . N adel

a l s o  m e n tio n s  l a n d  s c a r c i t y  a s  among th e  f a c t o r s  w h ich  l e d  t o  t h e  s a l e

d e v e lo p m en t i n  t h e  Nuba M o u n ta in s . He f u r t h e r  r e p o r t s  t h a t :

"E v ery w h ere  i n  th e  Nuba M o u n ta in s  (w ith  t h e  e x c e p t io n  o f  
D i l l i n g )  h o u se  fa rm s  a r e  b o u g h t and  s o l d .  The n e c e s s i t y  f o r  
th e  p u rc h a s e  o f  h o u se  fa rm la n d  a r i s e s ,  f o r  e x a m p le , when a  
young man, a b o u t t o  m arry  lo o k s  f o r  a  s u i t a b l e  s i t e ,  p r e f e r a b l y  
n o t  to o  f a r  from  h i s  p a t e r n a l  hom e, on w h ich  t o  b u i l d  h i s  new
h o u s e ;  o r  when a  m a r r ie d  man t a k e s  a m o th e r  w if e  an d  h a s  t o
expauid h i s  e s t a b l i s h m e n t .  As l a n d  i n  an d  c lo s e  t o  th e
v i l l a g e  i s  a l l  i n  f i r m  h a n d s ,  t h e r e  may be  no c h an ce  o f
o b t a i n in g  th e s e  p l o t s  an d  s i t e s  o th e r w is e  -  u n l e s s  one  h a s  
t h e  l u c k  o f  s te p p in g  i n t o  a  t im e ly  i n h e r i t a n c e ,  o r  o f  b e in g  
p r e s e n te d  w ith  a  s u i t a b l e  p l o t  by f r i e n d s  a n d  r e l a t i v e s . " ^

One i s  o b l ig e d ,  w i th  due r e s p e c t ,  t o  d i s a g r e e  w i th  N a d e l .  T h a t

i s  b e c a u s e  a l l  th e  r e a s o n s  m e n tio n e d  by him a r e  s u p e r f i c i a l  a n d  n o t

u n i v e r s a l l y  a p p l i c a b l e  t o  a l l  Nuba t r i b e s .  F o r  e x a m p le , among th e

Nyim ang, any  su c h  p ro b le m s  w h ic h , a c c o r d in g  to  N a d e l ,  g iv e  r i s e  t o  th e

s a l e  o f  l a n d ,  a r e  s o lv e d  g e n e r a l l y  th ro u g h  th e  " b o rro w in g "  sy s te m  an d

n o t  th ro u g h  s a l e .  I n  a d d i t i o n ,  i t  i s  a  f i rm  c u s to m a ry  r u l e  t h a t  l a n d ,

1. Ibid., 3*+
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among th e  Nyim ang, i s  n o t  bo u g h t o r  s o ld  i f  r e q u i r e d  f o r  s e t t l e m e n t  

p u r p o s e s .  A n o th e r  t h in g  i s  t h a t  i t  i s  no l o n g e r  n e c e s s a r y ,  i n  

Nyimang s o c i e t y ,  f o r  a  m a r r ie d  so n  to  b u i ld  h i s  home n e a r  h i s  p a r e n t a l  

h o ld in g .

F u r th e rm o re ,  i t  i s  i n t e r e s t i n g  t o  n o te  t h a t  l a n d  i n  t h e  o l d  d a y s , 

a c c o r d in g  t o  Nyimang i d e a s ,  was m ore v a lu a b le  th a n  i t  i s  t o d a y .  I n  

th e  e a r l y  y e a r s  o f  th e  Nyimang s e t t l e m e n t  i t  was d i f f i c u l t  t o  c l e a r  a  

new farm  w ith o u t  s u b je c t in g  o n e s e l f  t o  en em ies  o r  t o  t h e  w i ld  a n im a ls .  

In d e e d , s t o r i e s  a r e  t o l d  and  so n g s  a r e  s t i l l  su n g  a b o u t  how c e r t a i n  

p e o p le  w ere o b l ig e d ,  by a n im a ls  o r  by h o s t i l e  n e ig h b o u r in g  t r i b e s ,  t o  

l e a v e  t h e i r  fa rm s  an d  ru n  f o r  t h e i r  l i v e s .  I n  a d d i t i o n  t o  t h e s e  

e le m e n ts ,  t h e r e  w ere t h i c k  f o r e s t s  w h ich  made i t  d i f f i c u l t  an d  

l a b o r io u s  f o r  anyone who w ish ed  t o  c l e a r  new f a r m la n d .  F o r  t h e s e  

r e a s o n s  m ost o f  th e  Nyimang fa rm s , i n  th e  o ld  d a y s ,  w ere p r e p a r e d  n e a r  

t h e i r  s e t t l e m e n t s  n o t  f a r  from  t h e  f o o t h i l l s  on  w h ich  th e y  l i v e .

A n o th e r  p r a c t i c a l  r e a s o n  was t h a t  fa rm s  w ere made n e a r  homes s o  t h a t  

v a lu a b le  t im e  w ould  n o t  be  w a s te d  by t r a v e l l i n g  f o r  c o n s id e r a b l e  

d i s t a n c e s .  The a b o v e -m e n tio n e d  f a c t o r s  w ere among th e  r e a s o n s  w h ich  

l e d  t o  t h e  d ev e lo p m en t o f  th e  s a l e s  o f  f a r m la n d s ,  p a r t i c u l a r l y  i n  t h e  

s e t t l e m e n t  a r e a s .  N e v e r th e le s s ,  i t  was o n ly  i n  t im e s  o f  fa m in e  o r  t h e  

l a c k  o f  a d e q u a te  p r o p e r ty  t o  pay a s  m a r r ia g e  c o n s i d e r a t i o n ,  t h a t  p e o p le  

w ere o b l ig e d  t o  s e l l  t h e i r  p ie c e s  o f  l a n d .  T h u s , h a v in g  r e g a r d  t o  

t h e  r e a s o n s  w hich  gave  r i s e  to  t h e  s a l e  o f  l a n d  among th e  N yim ang, i t  

i s  h a r d ly  t e n a b l e  t o  a t t r i b u t e  t h e s e  s a l e s  s o l e l y  t o  l a n d  s c a r c i t y .

One may a l s o  t h in k  t h a t  i t  was p r o b a b le  t h a t ,  u n d e r  s u c h  c i r c u m s ta n c e s ,  

" b o rro w in g "  o f  la n d  was n o t  w id e s p re a d  a s  i t  i s  now, an d  was t h e r e f o r e  

e x e r c i s e d  on a  l i m i t e d  s c a l e .  T h is  s h o u ld  a p p e a r  m ore s i g n i f i c a n t ,  a s  

when th e  " b o rro w in g "  sy s te m  e v o lv e d  l a n d  s a l e s  becam e r e l a t i v e l y  fe w .
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I n  a  s e n s e  N ad e l i s  r i g h t  i n  s a y in g  t h a t  th e  s e c u r i t y  o b t a in e d  u n d e r  

P ax  B r i t a n n ic a  made i t  p o s s ib l e  f o r  t h e  p e o p le  t o  p r e p a r e  t h e i r  fa rm s  

f a r t h e r  a f i e l d  w ith o u t  f e a r  o f  b e in g  a b d u c te d ;  t h u s ,  r e l i e v i n g  th e  

p r e s s u r e  on l a n d  i n  th e  s e t t l e m e n t s  a r e a s .  F u r th e rm o re ,  w i th  t h e  

i n t r o d u c t i o n  o f  th e  c a s h  econom y, p e o p le  a r e  a b le  t o  s a t i s f y  t h e i r  

n e e d s  by o b t a i n in g  money th ro u g h  o t h e r  means ( e . g .  by  s e l l i n g  l i v e s t o c k ,  

a g r i c u l t u r a l  co m m o d itie s  o r  by w o rk in g  a s  wage l a b o u r e r s  e l s e w h e r e ) , 

an d  a r e  n o t  o b l ig e d  to  s e l l  t h e i r  l a n d .  I n  an y  c a s e ,  t h e  p ro c e e d s  

from  th e  s a l e  o f  la n d  a r e  n o t enough t o  make i t  a n  a t t r a c t i v e  

p r o p o s i t i o n  t o  s e l l  l a n d .

B e fo re  a n a ly s in g  s a l e  t r a n s a c t i o n s ,  a  q u e s t i o n  m ig h t a r i s e  a b o u t  

th e  n a tu r e  an d  l e g a l  m ean ing  o f  th e  w ord " s a l e ” i n  th e  Nyimang c o n t e x t .

I s  s e l l i n g  la n d  s i m i l a r  t o  s e l l i n g  a  m ovable p r o p e r ty ?  What i s  i t  t h a t  

a  p e r s o n  s e l l s  when a l i e n a t i n g  a  p ie c e  o f  p r o p e r ty ?  I t  i s  a c k n o w led g e d  

t h a t  t h e r e  i s  no e x a c t  w ord i n  th e  Nyimang la n g u a g e  w h ich  r e f e r s  o r  

e x a c t ly  c o r r e s p o n d s  t o  th e  c o n t r a c t  o f  s a l e  i t s e l f .  I n  t h e  N yim ang, 

th e  g e n e r a l  s a l e  t r a n s a c t i o n  i s  known a s  s a n d e .  The w ords t a r a  o r  

t a r e g  ( s e l l )  an d  t a r a  o r  t a r a g  (b u y ) a r e  u s e d ,  so m e tim e s  i n d i s c r i m i n a t e l y ,  

t o  r e f e r  t o  th e  d i s p o s i t i o n  o r  a c q u i s i t i o n  o f  o b j e c t s  ( l a n d  o r  m o v ab le )  

th ro u g h  s a l e  t r a n s a c t i o n s ,  i . e .  th ro u g h  paym en ts o f  some v a lu a b le  

c o n s i d e r a t i o n .  T h u s , w h e re v e r  a  s a l e  t r a n s a c t i o n  i s  c a r r i e d  o u t ,  t h e  

i n t e n t i o n  t o  c r e a t e  l e g a l  r e l a t i o n s  b e tw een  th e  p u r c h a s in g  p a r t i e s  may 

b e  e v id e n c e d  by e x c h a n g in g  th e  word t a r a  ( t o  s e l l  o r  t o  b u y ) .  I n  some 

c a s e s  a  " m o rtg a g e "  o r  p le d g e  t r a n s a c t i o n  may l a t e r  b e  c o n v e r te d  i n t o  a  

s a l e  p r o p e r .

H ow ever, i n  th e  Nyimang an d  from  tim e  im m em o ria l, a b s o lu t e  r i g h t s  

i n  p r o p e r t y ,  e s p e c i a l l y  m ovable p r o p e r t y ,  hav e  b e e n  s u b j e c t  t o  a n
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o u t r i g h t  a l i e n a t i o n  e i t h e r  th ro u g h  s a l e  o r  g i f t .  A l l  in fo r m a n ts  

a g re e  u n a n im o u s ly  t h a t  t h e r e  i s  no d o u b t t h a t  a b s o lu t e  r i g h t s  a n d  o t h e r  

p r o p r i e t a r y  i n t e r e s t s  i n  la n d  w e re , a n d  s t i l l  a r e ,  a l s o  s u b je c t  t o  a n  

o u t r i g h t  a l i e n a t i o n .  By an  o u t r i g h t  a l i e n a t i o n  o f  a  r i g h t  o r  a  

t i t l e  i n  a  t h in g  i s  m eant an  i r r e d e e m a b le  t r a n s f e r  o f  t h e  p r o p r i e t a r y  

i n t e r e s t  i n  p r o p e r ty  by s a l e  o r  g i f t  a s  c o n t r a s t e d  t o  t r a n s a c t i o n s ,  

s u c h  a s  p le d g e s ,  lo a n s  a n d  t e n a n c i e s .  T h u s , when a l i e n a t i n g  a  p i e c e  

o f  l a n d  th e  vendee  r e t a i n s  no r e v e r s io n a r y  i n t e r e s t  i n  th e  p r o p e r ty  

so  a l i e n a t e d .

i )  S a le  o f  C h a t t e l s

Among th e  N yim ang, when a  m ovable  p r o p e r ty  i s  s o ld  o r  b o u g h t ,  t h e  

law  assum es t h a t  th e  p a r t i e s  t o  th e  t r a n s a c t i o n  in t e n d  t h a t  t h e  s a l e  

s h o u ld  be  f i n a l .  I t  m ust be r e g a r d e d  a s  a  c o m p le te  d i v e s t u r e  o f  th e  

p r o p r i e t a r y  i n t e r e s t  o f  t h e  v e n d o r  t o  th e  b e n e f i t  o f  t h e  v e n d e e .

H ow ever, b e f o r e  paym ent o f  th e  p u rc h a s e  p r i c e ,  e a c h  p a r t y  h a s  a  r i g h t  

to  p r o t r a c t  from  th e  t r a n s a c t i o n  w i th o u t  i n c u r r i n g  an y  l e g a l  l i a b i l i t i e s .  

S a l e ,  among th e  Nyim ang, i s  n e v e r  c o m p le te  u n l e s s  p a r t  o f  t h e  p u r c h a s e  

p r i c e  h a s  b e e n  p a i d .  The a g re e m e n t , p ro m ise  o r  i n t e n t i o n  t o  c r e a t e  

l e g a l  r e l a t i o n s ,  i s  n o t  b in d in g  on  e i t h e r  p a r t y .  On th e  o t h e r  h a n d , 

i f  a  p u rc h a s e  p r i c e  h a s  b e e n  p a id  (p a r t -p a y m e n t  i s  e n o u g h ) , t h e n  t h e  

p a r t i e s  a r e  n o t  a l lo w e d  t o  r e - o p e n  th e  n e g o t i a t i o n s  on  a c c o u n t  o f  t h e  

p r i c e  b e in g  in a d e q u a te  o r  t h a t  t h e  go o d s d id  n o t  com ply w i th  t h e  

s p e c i f i c a t i o n s  a t  th e  t im e  o f  t h e  s a l e .  T h is  i s  s o  u n l e s s  t h e  

p u r c h a s e r  c o u ld  p ro v e  t h a t  he h a s  r e l i e d  t o t a l l y  on  t h e  w a r ra n ty  g iv e n  

by th e  v e n d o r  t h a t  t h e  go o d s a r e  o f  a  c e r t a i n  q u a l i t y  ( a t  t h e  t im e  o f  

th e  s a l e ) .  I n  su c h  c a s e s  t h e  s a l e  t r a n s a c t i o n  may be  h e ld  v o id a b le  

a t  th e  i n s t a n c e  o f  th e  p u r c h a s e r  i f  t h e  w a r ra n ty  h a s  t u r n e d  o u t  t o  b e
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a  f r a u d u l e n t  m i s r e p r e s e n t a t i o n .  S i m i l a r l y ,  t h e  i r a n  ( m a s te r /o w n e r )  

o f  th e  a l i e n a t e d  p r o p e r ty  w i l l  n o t  be  a l lo w e d  t o  r e v o k e  t h e  c o n t r a c t  

o f  s a l e  a t  a  l a t e r  s ta g e  u n le s s  th e  p u r c h a s e r  h a s  f a i l e d  t o  pay  th e  

f u l l  b a la n c e  o f  th e  a g re e d  p r i c e .

G e n e r a l ly  th e  i r a n  o f  th e  m ovable  p r o p e r ty  h a s  a  f u l l  l e g a l  r i g h t  

t o  s e l l  h i s  p e r s o n a l  p r o p e r ty  t o  any  p e rs o n  ( i n c l u d i n g  s t r a n g e r s )  he  

w is h e s .  When s e l l i n g  l i v e s t o c k ,  c h i l d r e n  a n d  women m ust o b t a i n  t h e  

n e c e s s a r y  c o n s e n t  o f  t h e i r  f a t h e r s  an d  h u sb a n d s  b e f o r e  th e y  c a n  v a l i d l y  

e n t e r  i n t o  a  b in d in g  c o n t r a c t .  S a l e s  e f f e c t e d  by  c h i l d r e n  o r  women 

may be  h e ld  v o id a b le  a t  th e  i n s t a n c e  o f  t h e i r  g u a r d i a n s  i f  e n t e r e d  i n t o  

w i th o u t  th e  g u a r d i a n 's  e x p re s s  c o n s e n t .

I t  h a s  b een  m e n tio n e d  t h a t  i n  s a l e  t r a n s a c t i o n s  paym ent o f  t h e

p u rc h a s e  p r i c e  i s  th e  o n ly  d e te rm in a n t  o f  a  v a l i d  s a l e  t r a n s a c t i o n  f o r  

a  m ovable  p r o p e r t y .  How ever, when a  m ovable p r o p e r t y  i s  s o l d  th e  

o b j e c t  m ust b e  d e l i v e r e d  to  th e  p u r c h a s e r  o r  t o  h i s  a g e n t .  G e n e r a l ly  

s p e a k in g ,  paym ent o f  th e  p r i c e  an d  n o t  d e l i v e r y  i s  enough  t o  t r a n s f e r  

t h e  p r o p r i e t a r y  t i t l e  i n  th e  goods t o  th e  p u r c h a s e r .  A p e r s o n  may

v a l i d l y  buy  a n  a n im a l w ith o u t  t a k i n g  a c t u a l  d e l i v e r y .  T hus i t  i s

p o s s ib l e  t o  pay  a  p r i c e  f o r  an  a n im a l  ( o r  any  o t h e r  o b j e c t ) ,  b u t  

e n t r u s t  i t  o r  le a v e  i t  i n  th e  v e n d o r 's  c u s to d y .  T h is  t r a n s a c t i o n  i s  

known a s  k o l .  I n  th e  c a s e  o f  l a n d  s a l e s ,  no a c t i v e  p o s s e s s i o n  i s  

r e q u i r e d ,  m ere show ing  o f  th e  b o u n d a r ie s  i s  enough  t o  c o n s t i t u t e  a  

c o n s t r u c t i v e  p o s s e s s io n  o f  th e  p r o p e r t y ,

i i )  S a le  o f  Land

I n  c a s e s  o f  l a n d ,  two modes o f  s a l e  t r a n s a c t i o n s  m ust be  

d i s t i n g u i s h e d .  The f i r s t  ty p e  i s  t h a t  w h ich  i s  c o n s id e r e d  a s  a n  

o u t r i g h t  a l i e n a t i o n  o f  p r o p r i e t a r y  i n t e r e s t s  i n  t h e  l a n d  a n d  w h ich  i s
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n o t  r e d e e m a b le . The se c o n d  ty p e ,  th o u g h  i t  i s  by  no m eans a n  

o u t r i g h t  s a l e ,  i s  n e v e r t h e l e s s ,  s u b j e c t  t o  r e d e m p tio n . The f i r s t  o f  

t h e s e  t y p e s  i s  a n  o b s o le t e  form  w h ich  d o e s  n o t  e x i s t  to d a y .  H ow ever, 

w h e th e r  a  s a l e  t r a n s a c t i o n  i s  su c h  a s  t o  im p l i c a t e  a n  o u t r i g h t  

a l i e n a t i o n  o f  t h e  l a n d ,  o r  w h e th e r  i t  i s  m e re ly  a  r e v o c a b le  t r a n s a c t i o n ,  

d e p en d s  l a r g e l y  upon th e  i te m  p a id  a s  a  p r i c e  f o r  th e  p u rc h a s e d  l a n d .

I n  o t h e r  w o rd s , and  a s  w i l l  be  made c l e a r ,  w hat d e te rm in e s  th e  n a tu r e  

o f  th e  s a l e  t r a n s a c t i o n  d o es  n o t  d epend  so  much upon  th e  i n t e n t i o n  o f  

th e  p a r t i e s ,  o r  ev en  l e s s ,  upon  th e  g e n e r a l  p r o c e d u r e s  and  o t h e r  

f o r m a l i t i e s  o f  th e  s a l e .

I n  th e  o ld  d a y s , a  s a l e  o f  l a n d  w ould  be r e g a r d e d  a s  a n  o u t r i g h t  

an d  i r r e d e e m a b le  a l i e n a t i o n  o f  t h e  a b s o lu t e  t i t l e  i n  l a n d  i f  t h e  

f o l lo w in g  i te m s  w ere p a id  a s  p r i c e :  am elen g  ( s e e d s  o f  w a te r - m e lo n ) ,

b o re n g  ( s e e d s  o f  k e r k a d i  -  th e  R o s e l le  Hemp, H ib is c u s  S a b d a r i f f a ) ,  

f o ru g  ( h i d e ) .  The l a t t e r  i te m  was c o n s id e r e d  a s  th e  m ost im p o r ta n t  

i te m  f o r  l a n d  ex ch an g e  i n  th e  o l d  d a y s .  Some in fo r m a n ts  m e n tio n  t h a t  

s a l e s  by  d u r  ( s h i e l d ) ,  a  h u n t in g  do g , o r  te m e le n g  ( l a r g e  a x e  u s e d  by  

m en), w ere  e q u a l ly  i r r e d e e m a b le  s a l e s .  I t  was k w ir  ( ta b o o )  t o  re v o k e  

s a l e s  o r  redeem  la n d  f o r  w h ich  t h e  a b o v e -m e n tio n e d  t h i n g s  w ere  p a i d ,  

o r  e l s e  t h e  red e e m e r w ould  d i e .  I n  th e  o ld  d a y s ,  an d  b e s id e s  s a l e s  

p r o p e r ,  o t h e r  i n s t a n c e s  a l s o  e x i s t e d  w here t i t l e s  t o  l a n d  w ould  b e  

t o t a l l y  a l i e n a t e d .  F o r  e x a m p le , i f  a  p e rs o n  h ad  b o rro w ed  a n o t h e r 's  

s h i e l d  i n  t im e s  o f  w ar e x p e d i t io n s  ( k e d a n g ) an d  th e  s h i e l d  was l o s t ,  

t h e n  t h i s  l e n d in g  o f  t h e  s h i e l d  was l i k e l y  t o  b e  c o n v e r te d  i n t o  a  

s a l e  t r a n s a c t i o n  i n  w h ich  th e  b o r ro w e r  c o u ld  be  made t o  p a r t  w i th  h i s  

l a n d  i n s t e a d .  Thus l a n d  g iv e n  a s  c o m p e n sa tio n  f o r  a  l o s t  s h i e l d  

w ould  n e v e r  be red e e m e d . S i m i l a r l y ,  a  p e r s o n  who i n  th e  o ld  d a y s  h a d  

c a u se d  a n o th e r  p e r s o n 's  s la v e  t o  ru n  aw ay, o r  was r e s p o n s i b le  f o r  h i s
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d e a th ,  m ig h t be  made t o  g iv e  h i s  l a n d  i n  e x c h a n g e . Such l a n d  w ould  

n o t  b e  re d e e m e d . Any o t h e r  fo rm s o f  s a l e  t r a n s a c t i o n s  f o r  l a n d  i n  

w hich  l i v e s t o c k ,  g u n s , money, and  o t h e r  i te m s  a r e  p a id  a s  a  p r i c e  may 

be  s u b j e c t  f o r  r e d e m p tio n .

The re m a rk a b le  f e a t u r e  o f  t h i s  c u s to m a ry  m ile  o f  r e d e m p tio n  i s  t h a t

i t  w orks one way o n ly .  The r u l e  e n t i t l e s  th e  v e n d o r  and  h i s  h e i r s

t o  re v o k e  th e  c o n t r a c t  o f  s a l e  an d  h en ce  redeem  th e  l a n d .  No su c h  

p r i v i l e g e  o f  r e v o c a t io n  i s  open  to  th e  p u r c h a s e r  o f  a  p ie c e  o f  l a n d .  

Though th e  p e o p le  th e m s e lv e s  do n o t  p r e s e n t  any  p l a u s i b l e  e x p la n a t io n  

f o r  t h i s  u n i l a t e r a l  r u l e ,  one may s u g g e s t  t h a t  th e  r u l e  i s  c e r t a i n l y  

a f f e c t e d  by t h e i r  r e l i g i o u s  a t t i t u d e .  T h a t i s  b e c a u s e ,  a s  h a s  b een  

m e n tio n e d  a b o v e , t h e  i r a n  ( m a s te r )  o f  th e  la n d  ( t h e  v e n d o r)  h a s  pow er t o  

r e n d e r  t h e  p u rc h a s e d  l a n d  u n p r o d u c t iv e  (by  in v o k in g  s u p e r n a t u r a l  

p o w e rs )  i f  t h e  ven d ee  r e f u s e s  t o  a g re e  t o  th e  re d e m p tio n  p r o c e d u r e s .

I t  h a s  b e e n  s t a t e d  t h a t  d e b ts  among th e  Nyim ang n e v e r  d i e .  The 

c r e d i t o r  o r  h i s  h e i r s  c o u ld  c la im  th e  u n p a id  b a la n c e  o f  t h e  s a l e  p r i c e  

how ever many g e n e r a t i o n s  have p a s s e d .  T h ere  i s  no tim e  l i m i t  a f t e r  

w h ich  th e  v e n d o r  o r  h i s  h e i r s  a r e  e s to p p e d  from  c la im in g  th e  r e d e m p tio n  

o f  t h e i r  a l i e n a t e d  p ie c e  o f  l a n d .  Any f u tu r e  d is a g re e m e n t  b e tw e e n  th e

p u r c h a s in g  p a r t i e s  o r  b e tw e en  t h e i r  r e s p e c t i v e  h e i r s  i s  l i k e l y  t o

l e a d  t o  t h e  r e v o c a t io n  o f  a  s a l e  t r a n s a c t i o n  e n te r e d  i n t o  g e n e r a t i o n s  

a g o . H ow ever, t h e  m ost common o f  t h e s e  p ro b le m s comes t o  t h e  s u r f a c e  

when a  p r o p o s a l  f o r  a  m a r r ia g e  r e l a t i o n s h i p  i s  r e f u s e d  by one o f  th e  

p a r t i e s .  I n  m ost c a s e s  th e  u n p a id  b a la n c e  o f  t h e  p u rc h a s e  p r i c e  i s  

one o f  t h e  s e v e r a l  i n s t a n c e s  w h ich  g iv e  r i s e  t o  t h e  r e v o c a t io n  o f  

c o n t r a c t s  o f  s a l e .
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£ £ i)  S a le  F o r m a l i t i e s

U n lik e  m ovable p r o p e r t y ,  s a l e  t r a n s a c t i o n  o f  l a n d  i s  g e n e r a l l y  

c a r r i e d  o u t  b e tw een  r e l a t i v e s ,  n e ig h b o u r s  o r  b e tw e en  p a r t i e s  who w ou ld  

be w e l l  known to  each  o t h e r  f o r  a  lo n g  t im e .  I n  th e  m a j o r i t y ,  i f  

n o t  a l l  t h e  c a s e s ,  th e  p u r c h a s e r  knows th e  i r a n  an d  th e  p i e c e  o f  l a n d  

he i s  p u r c h a s in g ,  an d  t h u s  t h e r e  i s  l i t t l e  room f o r  th e  q u e s t i o n  o f  

u n c e r t a i n t y  o f  t i t l e  t o  a r i s e .  H ow ever, t h i s  d o e s  n o t  r u l e  o u t  th e  

p o s s i b i l i t y  o f  u n a u th o r i s e d  s a l e s  w here a  member o f  a  d e s c e n t  g ro u p  s e l l s  

a  p ie c e  o f  l a n d  b e lo n g in g  to  t h e  w hole  g ro u p  w i th o u t  th e  g r o u p 's  

e x p r e s s  c o n s e n t ,  o r ,  i n  c a s e s  o f  m ovable  p r o p e r t y ,  when a  s t o l e n  

p r o p e r ty  i s  s o l d .  The r u l e  nemo d a t  quod non h a b e t  i s  a l s o  a p p l i c a b l e  

u n d e r  t h e  Nyimang law  o f  p r o p e r t y .  T h u s , i f  t h e  v e n d o r 's  t i t l e  h a s  

b e e n  p ro v e d  d e f e c t i v e ,  e v e n  a f t e r  t h e  s a l e  h a s  b e e n  c o n c lu d e d , t h e n  

th e  w hole  t r a n s a c t i o n  m ust be  s e t  a s i d e .  Thus i n v e s t i g a t i o n  made 

to  a s c e r t a i n  th e  p r o p e r  t i t l e  o f  th e  v e n d o r  w as , an d  s t i l l  i s ,  t h e  

p ro d u c t  o f  p e r s o n a l  know ledge o f  t h e  p u r c h a s e r .  I n  t h e  o l d  d a y s  i t  

was r a r e  f o r  a  b e s h i  b i l e  ( a  s t r a n g e r  from  o t h e r  Nyimang s u b - t r i b e s )  

t o  d a re  t o  p u rc h a s e  l a n d  o u t s i d e  h i s  home t e r r i t o r y .

H ow ever, b e f o r e  e n t e r i n g  i n t o  an y  c o n t r a c t  o f  s a l e  o f  l a n d ,  

n e g o t i a t i o n s  an d  o t h e r  p r e l i m i n a r i e s  m ust be  d i s c u s s e d .  F o r  e x a m p le , 

b e f o r e  t h e  p a r t i e s  c o u ld  a g re e  on t h e  s a l e  p r i c e ,  t h e  s u b j e c t  o f  t h e  

s a l e  m ust be  i d e n t i f i e d .  I n  c a s e s  o f  l i v e s t o c k  s o ld  i n  t h e  m a rk e t 

p la c e  a t  S a l a r a ,  a  c e r t i f i c a t e  m ust be i s s u e d  by th e  c l e r k  o f  t h e  

S a l a r a  P e o p l e 's  C o u n c i l .  I n  r e t u r n  f o r  th e  c e r t i f i c a t e  t h e  v e n d e e  

p a y s  5 P *T . No fo rm a l d eed  o r  w r i t t e n  c o n t r a c t  i s  r e q u i r e d .

A p e r s o n  p u r c h a s in g  th e  l a n d  m ust be  t a k e n ,  t o g e t h e r  w i th  some 

r e s p e c t a b l e  v i l l a g e r s ,  t o  th e  s i t e  o f  th e  l a n d  t o  b e  shown t h e
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b o u n d a r i e s .  The show ing  o f  th e  s i t e  i s  im p o r ta n t  t o  a s c e r t a i n  t h e  

s i z e  o f  t h e  f a rm . H ow ever, i t  m ust be  p o in te d  o u t  t h a t  t h e  Nyim ang 

have  n o t  d e v e lo p e d  any  sy s te m  by v /h ich  farm  s i z e  may be  m e a s u re d .

What i s  s o ld  h e re  i s  th e  fa rm , a  f i x e d  a r e a  w ith  f ix e d  b o u n d a r i e s ,  

and  a  q u ic k  g la n c e  may be  ta k e n  a s  a  s u f f i c i e n t  c l u e .  The f o r m a l i t y  

o f  th e  b o u n d a ry -sh o w in g , i n  a d d i t i o n  to  w h e th e r  t h e  farm  i t s e l f  i s  o f  

good c u l t i v a b l e  s o i l ,  i s  a n  im p o r ta n t  f a c t o r  i n  t h e  f i n a l  a g re e m e n t 

f o r  th e  p u rc h a s e  p r i c e .

U nder Nyimang lav ;, w i tn e s s e s  may be  r e q u i r e d  t o  t e s t i f y  w h e th e r  a

s a l e  t r a n s a c t i o n  h a s  i n  f a c t  t a k e n  p l a c e .  But t h e  p r e s e n c e  o r  t h e

a b s e n c e  o f  w i tn e s s e s  a r e  n o t  r e g a r d e d  a s  v i t a l  t o  th e  v a l i d i t y  o f  a

s a l e  t r a n s a c t i o n .  I n  l a n d  s a l e s ,  w i tn e s s e s  a r e  n e c e s s a r y ,  in asm u c h

a s  th e y  c o u ld  h e lp  d e te rm in e  th e  l a n d  b o u n d a r ie s  i f  a  f u t u r e  d i s p u t e

s h o u ld  a r i s e .  The r u l e  t h a t  w i tn e s s e s  a r e  n o t  v i t a l  t o  t h e  v a l i d i t y

o f  a  s a l e  t r a n s a c t i o n  ( e s p e c i a l l y  when a  p ie c e  o f  l a n d  i s  a l i e n a t e d )

i s  d e m o n s tra te d  by th e  f o l lo w in g  f a c t .  I n  th e  o ld  d a y s ,  t h e

p u r c h a s e r  m ig h t l e g i t i m a t e l y  d e c e iv e  t h e  k e i l o  i r a n  ( la n d  m a s t e r )  a n d

s u r r e p t i t i o u s l y  in c lu d e  some o f  t h e  s e e d s  (w h ich  r e n d e r  t h e  t r a n s a c t i o n  

1a n  o u t r i g h t  s a l e )  am ongst o t h e r  i te m s  p a id  a s  a  p r i c e .  The sam e 

t r i c k  may b e  p la y e d  t o  c o n v e r t  a  g e n u in e  p le d g e  o r  a  pawn t r a n s a c t i o n  

i n t o  a n  o u t r i g h t  s a l e .  I n  a l l  t h e s e  c a s e s  no w i tn e s s e s  a r e  r e q u i r e d ,  

n o r  i s  t h e  i n t e n t i o n  o f  t h e  v e n d o r  h e ld  m a t e r i a l  t o  th e  v a l i d i t y  o f  

t h e  s a l e .  H ow ever, th o u g h  i n  t h e  m odern c u s to m a ry  law  c o u r t s  

w i tn e s s e s  a r e  r e g a r d e d  a s  i n d i s p e n s a b le  t o  any  s a l e  t r a n s a c t i o n ,  y e t  

a  s a l e  t r a n s a c t i o n  can  a lw a y s  be  p ro v e d  by o a th - t a k i n g  w i th o u t  n e e d

1. See above.
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t o  r e s o r t  t o  t h e  a t t e s t a t i o n  o f  th e  w i t n e s s e s .

A lth o u g h  i t  h a s  b e e n  m e n tio n e d  t h a t  u n d e r  Nyimang law  w i tn e s s e s  

a r e  n o t  e s s e n t i a l  when a  s a l e  t r a n s a c t i o n  i s  e n t e r e d  i n t o ;  i n  some 

c a s e s  w i tn e s s e s  a r e  a n  i n d i s p e n s a b le  r e q u ir e m e n t  f o r  th e  p u b l i c i t y  o f  

t h e  t r a n s a c t i o n .  On th e  o t h e r  hand  i t  s h o u ld  be  rem em bered h e r  t h a t  

p u b l i c i t y  i t s e l f  d o e s  n o t  a f f e c t  th e  v a l i d i t y  o f  t h e  s a l e .  The 

p u b l i c i t y  r e q u i r e m e n t  i s  t o  make known t o  th e  p u b l i c  t h a t  a  p r o p r i e t a r y  

i n t e r e s t  i n  a  c e r t a i n  p r o p e r ty  h a s  p a s s e d  to  a  c e r t a i n  i n d i v i d u a l .

I t  i s  t o  g iv e  t h i r d  p a r t i e s  a  c h a n c e  t o  c o n te s t  u n a u th o r i s e d  s a l e s .  

P u b l i c i t y  a l s o  g iv e s  i n t e r e s t - h o l d e r s  i n  a d jo i n in g  fa rm s (who w ould  

u s u a l l y  b e  c a l l e d  a s  w i t n e s s e s )  an  o p p o r tu n i ty  t o  p r o t e s t  i f  a n  

im p ro p e r  b o u n d a ry  i s  draw n w hich  te n d s  to  a f f e c t  t h e i r  h o l d in g s .  T hus

l a c k  o f  w i tn e s s e s  o r  t h e  a b se n c e  o f  p u b l i c i t y  c a n n o t i n  th e m s e lv e s  b e

r e g a r d e d  a s  good g ro u n d  f o r  s e t t i n g  a s id e  o r  v i t i a t i n g  a  s a l e  

t r a n s a c t i o n .  T h a t i s  b e c a u s e ,  a s  h a s  b e e n  m e n tio n e d , a n  o a th  o n  a  

f e t i s h  by e i t h e r  p a r t y  i s  c o n c lu s iv e  t o  p ro v e  o r  d i s p r o v e  a  c a s e .

A f t e r  th e  f o r m a l i t i e s  o f  s e e in g  th e  l o c a l i t y  an d  i d e n t i f y i n g  th e  

b o u n d a r ie s  o f  t h e  p u r c h a s e d  l a n d  a r e  c o m p le te d ; t h e  p u rc h a s e  p r i c e  may 

th e n  be  a g r e e d  th ro u g h  n e g o t i a t i o n .  When c o n c lu d in g  th e  c o n t r a c t  o f  

s a l e  no r e l i g i o u s  c e re m o n ie s  o r  l i b a t i o n s  a r e  p e rfo rm e d  s o  a s  t o  r e n d e r  

t h e  c o n t r a c t  b in d in g  on  e i t h e r  p a r t y .  T h u s , u n l e s s  th e  n a tu r e  o f  

t h e  s a l e ,  a s  h a s  a l r e a d y  b e e n  m e n tio n e d , s u g g e s t s  a n  o u t r i g h t  

a l i e n a t i o n  o f  t h e  p r o p r i e t a r y  i n t e r e s t  i n  th e  l a n d ,  e i t h e r  p a r t y  i s  

a b s o l u t e l y  f r e e  t o  r e s i l e  from  h i s  a g re e m e n t w i th o u t  i n c u r r i n g  an y  

l i a b i l i t i e s .  I n  o t h e r  w o rd s , e v e n  i f  p a r t  o f  t h e  p r i c e  h a s  b e e n  p a id ,  

t h e  p a r t i e s  a r e  f r e e  t o  w ith d ra w  from  t h e i r  a g re e m e n ts  w i th o u t  b e in g

l i a b l e  f o r  b r e a c h  o f  c o n t r a c t  o r  b e in g  c a l l e d  upon  f o r  s p e c i f i c
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p e r fo rm a n c e . I n  su c h  c a s e s  th e  p u r c h a s e r  i s  e n t i t l e d  o n ly  t o  t h e  

o r i g i n a l  p r i c e  p a id  by h im . The Nyimang law  o f  p r o p e r ty  d o e s  n o t  

o f f e r  any  rem edy by way o f  dam ages i n  any  s i m i l a r  c a s e s .

A b s o lu te  t i t l e  i n  l a n d ,  a s  m e n tio n e d , i s  v e s te d  i n  t h e  i n d i v i d u a l  

m em bers. T hus any  h o ld e r  o f  th e  a b s o lu t e  t i t l e  i n  l a n d  h a s  a  f u l l  

r i g h t  an d  l e g a l  c a p a c i ty  t o  a l i e n a t e  t h a t  t i t l e  v / i th o u t  r e s o r t  t o  an y  

s u p e r i o r  (b e  i t  s o c i a l  o r  p o l i t i c a l ) .  Among th e  N yim ang, o n ly  t h e  

f a t h e r  h a s  c a p a c i ty  t o  e x e r c i s e  th e  r i g h t  o f  s a l e  o f  f a m ily  l a n d .

Thus a  j u n i o r  member o f  th e  Nyimang f a m ily  h a s  no c a p a c i ty  t o  s e l l  

l a n d  h e ld  j o i n t l y  by th e  f a m ily  w i th o u t  th e  c o n s e n t  o f  th e  r e s t  o f  t h e  

f a m ily  g r o u p .  H ow ever, i t  i s  common t h a t  a f t e r  t h e  f a t h e r  h a s  grow n 

o ld  an d  i s  u n a b le  t o  m anage th e  f a m i ly  p r o p e r ty  c o m p e te n t ly ,  h i s  e l d e r  

so n  w i l l  n o rm a lly  a i d  him i n  th e  g e n e r a l  a d m i n i s t r a t i o n  o f  t h e  p r o p e r t y .  

I n  m ost c a s e s  t h e  f a t h e r  may, o u t o f  c o u r t e s y ,  c o n s u l t  h i s  e l d e r  s o n  

b e f o r e  a  p r o p e r ty  i s  s o l d .  Som etim es th e  d e c i s i o n  may b e  t a k e n  b y  

th e  e l d e r  s o n ,  b u t  upon  th e  e x p r e s s  a u t h o r i s a t i o n  o f  th e  f a t h e r .

I f ,  h o w ev er, b e f o r e  t h e  s a l e  t r a n s a c t i o n  i s  f i n a l i z e d  one o f  t h e  s o n s  

s t e p s  i n  an d  p r e v e n t s  th e  s a l e  o f  t h e  la n d  o r  any  m ovable p r o p e r t y ,  

by  f u l f i l l i n g  t h e  n e e d s  o f  th e  f a t h e r  o r  th e  r e s t  o f  th e  f a m i ly ,  t h e n  

th e  redeem ed  p r o p e r ty  d o e s  n o t  become t h a t  c h i l d ' s  p r o p e r t y .  The 

p r o p e r ty  s o  redeem ed  w i l l  s t i l l  r e m a in  sis a  f a m i ly  p r o p e r ty  o v e r  w h ich  

th e  f a t h e r  s t i l l  e x e r c i s e s  f u l l  c o n t r o l .  B u t a f t e r  t h e  d e a th  o f  

t h e  f a t h e r ,  a  c o n f l i c t  i s  l i k e l y  t o  a r i s e ,  a s  t h a t  so n  h a s  t h e  r i g h t  

to  demand t h e  p r o p e r ty  ( i f  i t  s t i l l  e x i s t s )  red eem ed  by him  d u r in g  

h i s  f a t h e r ' s  l i f e t i m e .

A s a l e  o f  a n  i n t e r e s t  i n  l a n d  l e s s  thsu i t h e  a b s o lu t e  t i t l e  i s  

a l s o  r e c o g n iz e d  u n d e r  th e  Nyimang la w . Thus a  p e r s o n  may v a l i d l y  s e l l
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t r e e s ,  w e l l s ,  e t c . ,  b u t  k e e p  th e  s o i l  i t s e l f  i n  h i s  p o s s e s s i o n ;  o r

he may s e l l  h i s  s e p a r a t e  r i g h t s  i n  t r e e s  and  th e  s o i l  t o  d i f f e r e n t

p e r s o n s .  B ut g e n e r a l l y ,  u n l e s s  a n  i n t e n t i o n  i s  e x p re s s e d  o th e r w i s e ,

a  p e r s o n  who s e l l s  h i s  l a n d  t o  a n o th e r  i s  deemed t o  a l i e n a t e  i t

t o g e t h e r  w i th  th e  t r e e s  upon  i t .

To r e c a p i t u l a t e :  i n  th e  o p in io n  o f  N ad e l t h e  n e e d  f o r  t h e

r e g u l a t i o n  o f  i n h e r i t a n c e  r u l e s  an d  th e  s c a r c i t y  o f  l a n d  w ere  t h e  two

d e te r m in a n t  f a c t o r s  w h ich  l e d  t o  t h e  d ev e lo p m en t o f  la n d  s a l e s  i n  t h e

Nuba M o u n ta in s . And t h a t  i n  th o s e  Nuba t r i b e s  w i th  m a t r i l i n e a l

i n h e r i t a n c e  th e  d r iv i n g  f o r c e  f o r  l a n d  s a l e s ,  a c c o r d in g  t o  N a d e l ,  a r e

p u r e ly  s o c i a l  w h ich  i n  o t h e r s  ( th o s e  w h ich  e x p e r ie n c e  l a n d  s c a r c i t y )

th e  n eed  i s  p u r e ly  e c o n o m ic . I n  t h e  l a t t e r  g ro u p  th e  r u l e s  o f

s u p p ly  an d  demand d e te rm in e  th e  t r a n s a c t i o n .  I n  t h e s e  c i r c u m s ta n c e s ,

he s a y s ,  "The p r i c e  v a r i e s  c o n s id e r a b ly  a n d  t e n d s  t o  r e f l e c t  th e

com m odity v a lu e  o f  l a n d " .  N a d e l t a k e s  t h e  Nyim ang exam ple  t o

d e m o n s tra te  th e  c o r r e c t n e s s  o f  h i s  t h e o r y ,  and  s a y s  t h a t :

"A Nyima p r a c t i c e  o f  som ew hat s i m i l a r  n a tu r e  c o n v in c in g ly  
s u p p o r t s  t h i s  i n t e r p r e t a t i o n .  T h e re  th e  p e o p le  d i s t i n g u i s h  
l a n d  p u rc h a s e  b e tw e e n  r e l a t i v e s  from  la n d  p u rc h a s e  b e tw e e n  
s t r a n g e r s .  I n  th e  fo rm e r  c a s e  t h e  t r a n s f e r  o f  l a n d  i s  
r e g a r d e d  e s s e n t i a l l y  a s  a  m u tu a l o b l i g a t i o n  b e tw e e n  k i n s h i p  
m em bers, a n d  i n  c o n se q u e n c e  t h e  p r i c e  i s  s t a n d a r d i z e d  a n d  
n o m in a l;  i n  t h e  c a s e  o f  l a n d  d e a l s  b e tw e e n  s t r a n g e r s ,  t h e  
p u r e ly  econom ic n a tu r e  o f  t h i s  t r a n s a c t i o n  i s  r e f l e c t e d  i n  
a n  e l a s t i c  (a n d  much h ig h e r )  p r i c e . "

D e s p i te  t h i s  r e p e a te d  e m p h a s is  on th e  o c c u r r e n c e  o f  l a n d  s a l e s  i n  

t h e  Nyimang a r e a ,  i t  m ust be n o te d  t h a t  s a l e  o f  l a n d  was a n d  s t i l l  i s  

n o t  w id e ly  e x e r c i s e d .  The r e a s o n s  t h a t  gave  r i s e  t o  t h e  s a l e  o f  

l a n d ,  a s  h a s  b e e n  made c l e a r ,  a l s o  made th e  l a n d  h o ld e r s  r e l u c t a n t  

t o  p a r t  w i th  t h e i r  p i e c e s  o f  l a n d .  I t  was o n ly  i n  e x tre m e  c a s e s ,  

e . g .  i n  f a m in e s ,  o r  w here a  p e r s o n  w an ted  p r o p e r ty  t o  p ay  a  m a r r ia g e
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c o n s i d e r a t i o n ,  t h a t  a  p e r s o n  was o b l ig e d  t o  s e l l  h i s  l a n d .  T hus 

N a a e l 's  c o n te n t io n  o f  l a n d  s c a r c i t y ,  w h ich  i m p l i c i t l y  s u g g e s t s  t h a t  

l a n d  i s  r e g a r d e d  a s  a  co m m erc ia l com m odity , i s  u n t e n a b l e .

I t  i s  t r u e ,  h o w e v e r, t h a t  k i n s h i p  r u l e s  r e q u i r e  t h a t  r e l a t i v e s  

s h o u ld  n o t  b e  t r e a t e d  l i k e  s t r a n g e r s ,  an d  t h a t  p u r c h a s e  p r i c e s  b e tw e e n  

them  may a lw a y s  te n d  t o  be  lo w . B u t , c e r t a i n l y  l a n d  t r a n s f e r  th ro u g h  

s a l e  b e tw e e n  k i n s h i p  m em bers i s  n o t  r e g a r d e d  a s  a  m u tu a l o b l i g a t i o n .  

N ad e l seem s t o  s p e a k  a b o u t  la n d  p le d g in g  o r  l e n d i n g ,  a n d  n o t  o f  l a n d  

s a l e s  among th e  N yim ang. T h e re  i s  no l e g a l  d i s t i n c t i o n  i n  l a n d  

p r i c e s  a s  b e tw e e n  r e l a t i v e s  and  s t r a n g e r s .  M u tu a l o b l i g a t i o n  

b e tw e en  r e l a t i v e s ,  i n  s i m i l a r  s i t u a t i o n s  a r e  r e n d e r e d  th ro u g h  l e n d in g  

an d  n o t  th ro u g h  s a l e  o f  l a n d .  N ad e l i s  a l s o  o b v io u s ly  a t  f a u l t  when 

he s p e a k s  a b o u t s ta n d a r d  p r i c e s  b e tw e e n  k i n  among t h e  N yim ang.

One may s u g g e s t  t h a t  la n d  s a l e s  i n  th e  Nyim ang a r e a  o c c u r  l e s s  

f r e q u e n t l y  i n  r e c e n t  y e a r s  th a n  th e y  d id  i n  t h e  o l d  d a y s .  As 

m e n tio n e d , t h e  t r a d i t i o n a l  sy s te m  o f  t h e  Nyimang l a n d  t e n u r e  a l lo w s  

i n d i v i d u a l  members o f  t h e  com m unity t o  e n jo y  b e n e f i t s  o v e r  l a n d  

b e lo n g in g  t o  o t h e r s ,  f o r  w h a te v e r  p e r i o d s ,  w i th o u t  p a y in g  an y  

c o n s i d e r a t i o n .  T h is  s y s te m , a s  i s  a p p a r e n t ,  h a s  g iv e n  no  im p e tu s  

t o  th e  p e o p le  t o  d e v e lo p  any  p r o s p e r o u s  l a n d  s a l e s  i n  t h e  a r e a .  

H ow ever, d e s p i t e  th e  e x i s t e n c e  o f  t h e  " b o rro w in g "  s y s te m , t h e r e  i s ,  

now adays, a  g ro w in g  te n d e n c y  to w a rd s  s e l l i n g  l a n d .  The em erg en ce  o f  

t h i s  te n d e n c y  i s  c o n n e c te d  w ith  t h e  s p r e a d  o f  t h e  new econom ic  

i n s t i t u t i o n s  i n  t h e  a r e a .  F o r e x a m p le , t h e  c u l t i v a t i o n  o f  t h e  

econom ic t r e e s  an d  th e  e r e c t i o n  o f  th e  p e rm an en t b u i l d i n g s  s u c h  a s  

m odern b r i c k  h o u se s  an d  s h o p s ,  a r e ,  p re s u m a b ly , r e g a r d e d  sis a  

p e rm an en t d e p r i v a t i o n  o f  l a n d  from  i t s  o r i g i n a l  h o l d e r s .  The
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o r i g i n a l  h o ld e r s  ( i r a n ) o f  l a n d  upon  w h ich  p e rm a n e n t s h o p s  a r e  b u i l t  

know t h a t  t h e r e  i s  no way t h a t  th e  sh o p  ow ners c o u ld  move e ls e w h e r e .

Some o f  th e  o r i g i n a l  h o l d e r s  h a v e , t h e r e f o r e ,  e x p r e s s e d  c o n c e rn  an d  

w i l l i n g n e s s  t o  s e l l  t h e i r  p i e c e s  o f  l a n d  t o  t h o s e  sh o p  o w n e rs .

I t  i s  i n t e r e s t i n g  to  n o te  t h a t  th e  sh o p  ow ners h a v e  r e f u s e d  t h e  o f f e r  

t o  buy  p l o t s  o f  l a n d  upon  w hich  t h e i r  s h o p s  a r e  b u i l t .  I n  t h e i r  

a rg u m e n t, th e  sh o p  ow ners r e l y  on t h e  t r a d i t i o n a l  c u s to m a ry  r u l e s  o f  

" b o rro w in g ” .

A n o th e r  r e a s o n  i s  t h a t  t h e  id e a  o f  g o v e rn m e n ta l  o w n e rsh ip  o f  th e  

l a n d  h a s  become common among th e  Nyiraang p e o p le .  Thus m ost o f  them  

a r e  u n w i l l i n g  t o  p u rc h a s e  la n d  from  p e r s o n s  whom th e y  t h in k  ( a c c o r d in g  

t o  th e  d e v e lo p m en t o f  t h e  c o n c e p t o f  governm en t o w n e rs h ip )  h av e  no 

b e t t e r  t i t l e .

T h u s , sh o p  ow ners a n d  th e  ow ners o f  econom ic t r e e s  w i l l  r e m a in  i n  

p o s s e s s io n  o f  l a n d  a s  lo n g  a s  th e y  w is h .  B o th  t r a d i t i o n a l  la w s  o f  

u n c o n d i t io n a l  b o rro w in g  a n d  th e  new c o n c e p t  o f  g o v e rn m en t o w n e rs h ip  

o f  l a n d  have  w orked t o  t h e  b e n e f i t  o f  th o s e  g ro u p s  o f  p e o p le  who a r e  

a b le  t o  e x p l o i t  th e  l a n d  e c o n o m ic a l ly .  But t h e  sh o p  ow ners  o r  t h e  

ow ners o f  econom ic  t r e e s  a r e  n o t  a l lo w e d  t o  m o r tg a g e , p le d g e ,  s e l l  o r  

r e n t  t h e s e  p l o t s  t o  o t h e r  p e o p le  w i th o u t  t h e  e x p r e s s  c o n s e n t  o f  t h e  

o r i g i n a l  h o l d e r s .

T h is  b e in g  th e  c a s e ,  one may a rg u e  t h a t  t h i s  i s  t h e  a r e a  w here 

th e  t r a d i t i o n a l  schem a o f  l a n d  t e n u r e  ( u n c o n d i t i o n a l  b o r ro w in g )  h a s  

ham pered  th e  econom ic d e v e lo p m en t o f  l a n d  i n  t h e  Nyim ang a r e a ,  a n d  t h a t ,  

d e s p i t e  t h e  e x i s t e n c e  o f  t h e  c o n c e p t  o f  i n d i v i d u a l i z a t i o n  o f  l a n d h o ld in g ,  

t h e  i n t r o d u c t i o n  o f  t h e  c a s h  economy i n  t h e  a r e a  h a s  n o t  h e lp e d  t o

1. See The Unregistered Land Act, 1970 (Amendment 1971), S A .
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i n c r e a s e  t h e  co m m erc ia l v a lu e  o f  l a n d .

k m TENANCY

B e fo re  th e  i n t r o d u c t i o n  o f  econom ic  t r e e s  i n  Abu S e ib e  v i l l a g e  i n  

t h e  l a t e  1 9 5 0 s ,  no co m m erc ia l t e n a n c i e s  e x i s t e d  i n  th e  Nyimang a r e a .

Now te n a n c y  f o r  paym ent o r ,  t o  be  m ore p r e c i s e ,  wage l a b o u r  e x i s t s  i n  

Abu S e ib e  i n  r e l a t i o n  t o  f r u i t  o r c h a r d s  o r  p l a n t a t i o n s .  I n  t h e  

o ld  d ay s  t h e  Nyimang knew o n ly  one fo rm  o f  t e n a n c y ,  v i z .  w here a  

p e r s o n  was a llo w e d  f r e e  u s e  o f  l a n d  w i th o u t  paym ent o f  r e n t  e i t h e r  i n  

c a s h  o r  i n  k i n d .  T h is  mode o f  t r a n s f e r  o f  i n t e r e s t s  i n  l a n d ,  w h ich  

N ad e l c a l l s  th e  " b o rro w in g ” s y s te m , may p r o p e r ly  be  known a s  a  

g r a t u i t o u s  t e n a n c y .

G e n e r a l ly ,  g r a t u i t o u s  t e n a n c i e s  a r e  g r a n te d  t o  i n - l a w s ,  r e l a t i v e s  

an d  f r i e n d s .  S t r a n g e r s  may a l s o  b e  g r a n te d  f r e e  u s e  o f  l a n d  p ro v id e d  

th e y  c o n t in u e  t o  s t a y  i n  th e  l o c a l i t y .  H ow ever, when l a n d  i s  g iv e n  

g r a t i s ,  w i th o u t  c o n s i d e r a t i o n ,  th e n  i t  i s  s a i d  t h a t  s u c h  l a n d  i s  g iv e n  

f o r  a  p e r s o n  ” t o  e a t  g r a s s  on” o r  law a  t a l o u .  I n  p r i n c i p l e  

g r a t u i t o u s  t e n a n c ie s  a r e  n o t  l i m i t e d  b y  tim e  a n d  t h u s  a r e  a p t  t o  be 

c o n fu s e d  w i th  g i f t  t r a n s a c t i o n s .

i )  G r a tu i t o u s  T enancy  ( la n d  b o r ro w in g )

The m echanism  by  w h ich  i n t e r e s t s  i n  la n d  a r e  g r a n t e d  th ro u g h

g r a t u i t o u s  t e n a n c ie s  o r  by  " b o rro w in g ” , a s  i t  may so m e tim es  b e  c a l l e d ,

i s  s im p le .  I t  h a s  b e e n  d e s c r ib e d  by N adel a s  f o l lo w s :

" I n  Nyima . . .  b o r ro w in g  o f  l a n d  i s  w id e s p re a d  an d  f i r m ly  
i n s t i t u t i o n a l i z e d .  A c c o rd in g  t o  th e  t r a d i t i o n a l  p r a c t i c e  
i n  N yim a, th e  p r o s p e c t iv e  b o r ro w e r  w ould  f i r s t  i n q u i r e  
w h e th e r  a  c e r t a i n  a t t r a c t i v e  f a l l o w  p l o t  was a v a i l a b l e  f o r  
b o r ro w in g . The ow ner w ould  r a t h e r  w i th h o ld  p e r m is s io n ;  
t h e  b o r ro w e r  w ould w ork th e  p l o t  f o r  a s  many y e a r s  a s  i t  
b o re  c r o p s ,  and  t h e n  r e t u r n  i t  t o  th e  o w n e r. Nowadays 
p e o p le  d is p e n s e  w i th  t h i s  p r e l im in a r y  i n q u i r y  and
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a p p l i c a t i o n ,  an d  s im p ly  s t a r t  c u l t i v a t i n g  any  l i k e l y - l o o k i n g  
f a l lo w  p lo t*  An ow ner who w ould  r e f u s e  h i s  p e rm is s io n
c o u ld  n o t  e v i c t  t h e  b o r ro w e r  u n t i l  a f t e r  t h e  s e c o n d  h a r v e s t . ' 1̂

I t  i s  s u b m it te d  t h a t  N ad e l h a s  c o r r e c t l y  o u t l i n e d  th e  g e n e r a l

r u l e s  t h a t  g o v e rn  g r a t u i t o u s  t e n a n c i e s  among th e  Nyimang* I n  t h e o r y

an y  p e r s o n  who w is h e s  t o  occupy  a n o th e r  p e rs o n * s  l a n d ,  e i t h e r  f o r

c u l t i v a t i o n  o r  f o r  r e s i d e n t i a l  p u r p o s e s ,  m ust f i r s t  s e e k  th e  p e rm is s io n

o f  th e  o r i g i n a l  l a n d h o ld e r  ( t h e  a c t u a l  i r a n  -  m a s te r  -  o f  t h e  l a n d ) .

I n  many c a s e s  p e rm is s io n  m ust b e  o b ta in e d  from  a  p e r s o n  who i s  i n

o s t e n s i b l e  c o n t r o l  o f  t h e  la n d  ( i . e .  a n o th e r  t e n a n t ) .  G e n e r a l ly

su c h  p e r m is s io n  i s  g iv e n  a s  a  m a t t e r  o f  c o u r s e .  As a  r u l e ,  p e rm is s io n

f o r  l a n d  r e q u i r e d  f o r  r e s id e n c e  may u s u a l l y  be  g iv e n  more r e a d i l y

th a n  i f  l a n d  i s  r e q u i r e d  o n ly  f o r  c u l t i v a t i o n .

i i )  R ig h ts  o f  th e  T e n a n t

As a  g e n e r a l  r u l e ,  i n  t h e  r e s i d e n t i a l  a r e a s ,  a  p e r s o n  may a c q u i r e  

r i g h t s  o f  o c c u p a t io n  o v e r  a  p ie c e  o f  l a n d  th e  moment he  s t a r t s  c l e a r i n g  

th e  g r a i n  s t a l k s  by a  s p e c i a l  d ig g in g  hoe known a s  s h i g i r .  T hus th e  

i n t e n t i o n  o f  a  p e r s o n  t o  r e s i d e  on l a n d  may b e  shown e i t h e r  e x p r e s s ly  

o r  i m p l i c i t l y  by  c l e a r i n g  th e  g r a i n  s t a l k s  o r  th e  b u s h e s  from  t h e  l a n d .  

H ow ever, some in fo r m a n ts  s a y  t h a t  m ere e x p r e s s io n  o f  a n  i n t e n t i o n  

( e x p r e s s e d  o r  im p l ie d )  i s  n o t  enough  s o  a s  t o  r e n d e r  t h e  l a n d - h o l d e r  

t o  su b m it h i s  l a n d  g r a t u i t o u s l y .  T h is  g iv e s  room f o r  one  t o  a rg u e  

t h a t  th e  g e n e r a l  r u l e  w hereby  l a n d - h o l d e r s  a r e  r e q u i r e d  t o  s u b m it 

t h e i r  l a n d s  g r a t u i t o u s l y  w henever th e y  a r e  a s k e d  to  do s o ,  s h o u ld  b e  

i n t e r p r e t e d  a s  e x p r e s s in g  p e o p le ’ s  r e l i g i o u s  a t t i t u d e  r a t h e r  t h a n  

b e in g  in te n d e d  a s  a  b in d in g  l e g a l  r u l e .  Thus w h i le  i t  i s  k w ir  ( ta b o o )

1. Nadel, The Nuba, op.cit., 36.
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t o  w i th h o ld  o n e ’ s  p e rm is s io n  i f  a  p ie c e  o f  l a n d  i s  r e q u i r e d  o f  o n e , 

n e v e r t h e l e s s ,  t h e r e  a r e  no l e g a l  s a n c t i o n s  a g a i n s t  a  p e r s o n  who w i th h o ld s  

h i s  p e r m is s io n .  T h a t i s  b e c a u s e ,  d e s p i t e  t h i s  r e l i g i o u s  r u l e ,  p e o p le  

c a n  a lw a y s  r e f u s e  t o  a l lo w  o t h e r s  t o  u t i l i z e  t h e i r  p l o t s  o f  l a n d  f o r  

any  r e a s o n ,  how ever t r i f l i n g .  The o r i g i n a l  l a n d - h o l d e r  o r  e v e n  th e  ' 

o s t e n s i b l e  h o ld e r  o f  a  p l o t  o f  la n d  h a s  a  r i g h t  to  o b j e c t  o r  r e f u s e  

t o  p e rm it  p e r s o n s  t o  r e s i d e  i n  h i s  n e ig h b o u rh o o d  i f  su ch  p e r s o n s  a r e  

p ro v e d  t o  be  n o to r io u s  t r o u b le - m a k e r s ,  h a b i t u a l  t h i e v e s ,  o r  a r e  kworo 

( s o r c e r e r s ) .

H ow ever, i n s t a n c e s  e x i s t  w here t h e  l a n d - h o l d e r  may be  r e g a r d e d  a s  

u n d e r  o b l i g a t i o n  t o  accom m odate th e  t e n a n t .  S uch  i n s t a n c e s  a r e  

w here t h e  t e n a n t  h a s  u n d e rg o n e  some p h y s ic a l  o r  econom ic l o s s  i n  

c o n se q u e n c e  o f  a  m is r e p r e s e n t a t i o n  on th e  p a r t  o f  t h e  l a n d - h o l d e r  t h a t  

s u c h  p e rm is s io n  i s  fo r th c o m in g . T h is  i s  s o  e s p e c i a l l y  i f  t h e  t e n a n t  

h a s  a l r e a d y  b u i l t  h i s  t i l f u  ( g r a n a r i e s )  on th e  s i t e .  The r e a s o n  i s  

t h a t  Nyimang g r a n a r i e s  a r e  r e g a rd e d  a s  p e rm a n en t b u i ld i n g s  w h ich  c a n n o t 

be  rem o v ed . T h i s ,  i n  a d d i t i o n ,  in v o lv e s  econom ic  e x p e n d i tu r e  i f  

b u i l t  by  c o l l e c t i v e  la b o u r  ( k a w o re ) w here f r e e  fo o d  a n d  d r in k  a r e  

o f f e r e d .  I n  some c a s e s  e x p e r t s  may be  c a l l e d  a n d  be  p a id  h an d so m ely  

to  c o n s t r u c t  g r a n a r i e s .  Thus a  l a n d - h o l d e r  who a l lo w s  a  t e n a n t  to  

c l e a r  a  r e s i d e n t i a l  s i t e ,  and  h en ce  b u i l d  h i s  t i l f u  ( g r a n a r i e s )  may 

n o t  l a t e r  be  h e a rd  t o  s a y  t h a t  no p e r m is s io n  was g iv e n .  T h i s ,  h o w ev er, 

i s  s i m i l a r  t o  w hat i s  known a s  a n  e q u i t a b l e  e s t o p p e l .  The l a n d 

h o l d e r ,  who h a s  a l lo w e d  a n o th e r  t o  p e r s e v e r e  an d  c o n t in u e  t o  c o n s t r u c t  

b u i l d i n g s ,  l a b o u r in g  u n d e r  su c h  m is a p p re h e n s io n  t h a t  he  h a s  a  r i g h t  t o  

do s o ,  may be  e s to p p e d  from  d e n y in g  t h i s  f a l s e  m i s r e p r e s e n t a t i o n .

1 . A Nyimang w ould  p e r c e iv e  th e  a c t  o f  th e  b u i l d i n g  o f  a  g r a n a r y  on  a  
p ie c e  o f  la n d  a s  a  de f a c to  e s ta b l i s h m e n t  o f  a  r e l i g i o u s  l i n k  w i th  
t h a t  l a n d .
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The r u l e  s t a t e d  by N a d e l t h a t  " a n  ow ner who r e f u s e s  h i s  p e r m is s io n
1

c o u ld  n o t  e v i c t  th e  b o r ro w e r  u n t i l  a f t e r  th e  s e c o n d  h a r v e s t " ,  i s  n o t  

c o r r e c t  a n d  h a s  a l r e a d y  b e e n  c r i t i c i z e d  a s  n o t  b e in g  u n i v e r s a l l y  

a p p l i c a b l e  t o  th e  N yim ang.

A q u e s t io n  m ig h t a r i s e  w h e th e r  a  p e r s o n  who h a s  a c q u i r e d  i n t e r e s t s  

i n  l a n d  a s  a  g r a t u i t o u s  t e n a n t  c o u ld  l e g a l l y  t r a n s f e r  s u c h  r i g h t s  t o  

t h i r d  p a r t i e s  w i th o u t  t h e  c o n s e n t  o f  t h e  i r a n  o r  t h e  o r i g i n a l  l a n d - h o l d e r .  

U nder Nyim ang law  t e n a n t s  h av e  no c a p a c i ty  t o  t r a n s f e r  t h e i r  o c c u p a t io n a l  

r i g h t s  t o  p e r s o n s  o t h e r  t h a n  t h e i r  own c h i l d r e n  a n d  w iv e s .  T h u s , a s  

r e g a r d s  t h e  im m ed ia te  f a m ily  m em bers o f  t h e  t e n a n t ,  t h e  r i g h t  o f  

o c c u p a t io n  i s  n o t  a  m ere p e r s o n a l  r i g h t  t h a t  t e r m in a t e s  on  t h e  d e a th  

o f  th e  o r i g i n a l  p a r t i e s  t o  th e  b o r ro w in g  t r a n s a c t i o n .  The r i g h t  o f  

t h e  te n a n c y  i s  a  h e r i t a b l e  r i g h t  w h ich  p a s s e s  a u to m a t i c a l l y  a n d  a s  a  

m a t t e r  o f  c o u r s e ,  t o  th e  h e i r s  o f  t h e  d e c e a s e d  t e n a n t .  I t  s e e m s , 

t h e r e f o r e ,  t h a t  th o u g h  t h e  i r a n  o r  t h e  o r ig in a l ,  l a n d - h o l d e r  may e n jo y  

a  p e rp e tu a l ,  r e v e r s io n a r y  t i t l e  i n  t h e  l a n d ;  t h e  t e n a n t  e n jo y s  a  

p e rm a n en t o c c u p a t io n a l  r i g h t  a s  lo n g  a s  th e  l a n d  c a n  be  w o rk e d .

A t e n a n t  c a n  f o r f e i t  h i s  r i g h t  o f  o c c u p a t io n  t h e  moment h e  ab a n d o n s  

t h e  la m d . Once l a n d  h a s  b e e n  a b a n d o n e d , th e n  no r i g h t  o f  r e o c c u p a t io n  

e x i s t s  t o  t h e  t e n a n t  e v e n  i f  t h e  l a n d  i s  s t i l l  u n w o rk e d . G e n e r a l ly  

s p e a k in g ,  t h e r e  i s  n o th in g  t h a t  may p r e v e n t  a  t e n a n t  r e o c c u p y in g  h i s  

o ld  fa rm , a l th o u g h  t h i s  c o u ld  n o t  be  done a s  o f  r i g h t .  T hus A, a  

g r a t u i t o u s  t e n a n t ,  a b an d o n ed  a  p ie c e  o f  l a n d  w h ich  h e  h a d  w o rk ed  f o r  

some t im e .  The la n d  re m a in e d  unw orked  f o r  10 y e a r s  a f t e r  w h ich  B 

s t a r t e d  c u l t i v a t i n g  i t .  A, i f  he  a l s o  w an te d  t o  c u l t i v a t e  t h e  sam e

1. See Nadel, The Nuba, op. cit., 30, 36.
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fa rm , h a s  no r i g h t  t o  c o n te s t  B 's  o c c u p a t io n ,  a n d  w i l l  n o t  b e  g iv e n  

p r i o r i t y  o v e r  th e  c la im s  by o t h e r  m em bers o f  t h e  s o c i e t y .

G e n e r a l ly  s p e a k in g ,  no r e s t r i c t i o n  i s  im p o sed  on th e  w ays i n  w h ich  

a  g r a t u i t o u s  t e n a n t  may u s e  t h e  l a n d .  B ut now adays t e n a n t s  i n  th e  

Abu S e ib e  a r e a  a r e  f o r b id d e n  t o  p l a n t  any  econom ic  t r e e s .  A n o th e r  

g e n e r a l  c u s to m a ry  r e s t r i c t i o n  on th e  t e n a n t ' s  r i g h t s  i s  t h a t  h e  may 

n o t  c u t  c e r t a i n  t r e e s  on th e  l a n d .  M ost im p o r ta n t  o f  t h e s e  t r e e s  a r e  

th e  a d ig  t r e e  ( a c a c i a  a l b i d a )  a n d  f i r  ( z i z i p h u s  s p in a  c h r i s t i ) .

As a  de f a c t o  c o n t r o l l e r  o f  t h e  l a n d ,  a  g r a t u i t o u s  t e n a n t  i n  

e x e r c i s e  o f  h i s  o c c u p a t io n a l  r i g h t s  may p r e v e n t  t h i r d  p a r t i e s  from  

m a l ic io u s ly  i n t e r f e r i n g  w ith  h i s  r i g h t  o f  e n jo y m e n t. T h u s , t e n a n t s  

may s u e  p e r s o n s  who c u t  t r e e s ,  c o l l e c t  g r a s s  a n d  wood from  h e d g e s  o r  

on l a n d  h e ld  by them  w i th o u t  r e s o r t  t o  t h e  o r i g i n a l  l a n d - h o l d e r .  The 

o r i g i n a l  l a n d - h o l d e r  may j o i n  i n  t h e  s u i t  when t h e r e  i s  a  d i s p u t e  

o v e r  t i t l e ,  o r  when t r e e s  b e lo n g in g  t o  him  a r e  b e in g  c u t  by a  t h i r d  

p a r t y .

i i i )  T e rm in a t io n  o f  t h e  R ig h t  o f  T enancy

As h a s  a l r e a d y  b e e n  m e n tio n e d , t h e r e  i s  no  p r o v i s i o n  f o r  a  t im e  

l i m i t  a f t e r  w h ich  th e  t e n a n t  may be  r e q u i r e d  t o  g iv e  u p  h i s  t e n u r e .  

I r o n i c a l l y ,  an d  i n c o n s i s t e n t l y ,  t h e  e x t e n t  o f  th e  s e c u r i t y  o f  t e n u r e  

e n jo y e d  by  t h e  g r a t u i t o u s  t e n a n t  i s  m ore c o n s id e r a b l e  th a n  t h a t  e n jo y e d  

by th e  k e i l o  i r a n  ( m a s te r /o w n e r  o f  t h e  l a n d ) .  T h u s , once  a  p e r s o n  

h a s  b e e n  p e r m i t t e d  t o  o ccupy  a  p i e c e  o f  l a n d  g r a t u i t o u s l y ,  t h e n  i t  

becom es d i f f i c u l t  t o  e v i c t  h im . I n  a d d i t i o n ,  t h e  k e i l o  i r a n  c a n n o t 

e x e r c i s e  a c t s  w h ich  may b e  r e g a r d e d  a s  a  d i r e c t  i n t e r v e n t i o n  t o  th e  

p o s s e s s a r y  r i g h t s  o f  t h e  t e n a n t .  Thus t h e  k e i l o  i r a n  c a n n o t  p le d g e  h i s  

l a n d  w h i le  i t  i s  s t i l l  o c c u p ie d  by  th e  t e n a n t .  T h is  m eans t h a t  d e s p i t e
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t h e  o r i g i n a l  p e rm is s io n  b e in g  g r a t u i t o u s  an d  t h e r e  b e in g  no r e n t ,  t h e  

k e i l o  i r a n  h a s  no r i g h t  u n i l a t e r a l l y  t o  t e r m in a te  t h e  t e n a n c y .  T h is  

r u l e  h o ld s  good ev en  i f  t h e r e  h a s  b e e n  a  g r o s s  d is a g re e m e n t  b e tw e e n  t h e  

p a r t i e s .  B ut n e v e r t h e l e s s ,  t h e r e  i s  no  c o n s e n s u s  a s  t o  th e  

u n i v e r s a l i t y  o f  t h i s  r u l e .  T h e re  i s  t h u s  a  d i s p a r i t y  o f  o p in io n  a s  

r e g a r d s  th e  v a l i d i t y  o f  t h e  ab o v e  r u l e .  An a d v e r s e  o p in io n  s t a t e s  

t h a t  t h e  t e n a n t  can  a lw a y s  b e  e v i c t e d  i f  he  s t a r t e d  t o  c o n te s t  t h e  

t i t l e  o f  t h e  o r i g i n a l  l a n d - h o l d e r  o r  t h e  k e i l o  i r a n .

One h a s  t o  a d m it t h a t  b o th  o f  t h e  above  r u l e s ,  how ever 

c o n t r a d i c t o r y ,  form  p a r t  o f  t h e  Nyim ang c u s to m a ry  law * Such  a p p a r e n t  

c o n t r a d i c t i o n s ,  a l th o u g h  th e y  a r e  a lw a y s  r e c o n c i l a b l e ,  a r e  a l s o  l i k e l y  

t o  b e w i ld e r  th o s e  who a r e  n o t  f a m i l i a r  w i th  th e  p e c u l i a r i t i e s  o f  t h e  

o p e r a t io n s  an d  th e  g e n e r a l  s t r u c t u r e  o f  t h e  c u s to m a ry  r u l e s .  One d o e s  

n o t  e x p e c t  t h a t  c u s to m a ry  la w s  w i l l  e x h i b i t  th e  sam e s y s te m a t ic  an d  

s e l f - c o n s i s t e n t  c h a r a c t e r  a s  i s  p o s s e s s e d  by  l e g a l  i n s t i t u t i o n s  a t  a  

m ore a d v a n c e d  s t a g e  o f  d e v e lo p m e n t. H ow ever, i t  i s  p o s s ib l e  t o  

r e c o n c i l e  t h e  two r u l e s  b y  p o i n t i n g  o u t  t h a t  i n  t r a d i t i o n  t h e  k e i l o  

i r a n  c a n  a lw a y s  e n fo r c e  h i s  c la im  t o  e v i c t  by  r e l y i n g  on r e l i g i o u s  

r a t h e r  t h a n  s t r i c t  l e g a l  s a n c t i o n s ;  t h a t  i s  b e c a u s e  p e o p le  b e l i e v e  

t h a t  upon  an y  d is a g re e m e n t  b e tw e e n  t h e  t e n a n t  a n d  th e  k e i l o  i r a n , t h e  

k e i l o  i r a n  h a s  s p i r i t u a l  p o w er, d e r iv e d  from  h i s  u n iq u e  r e l a t i o n  w i th  

h i s  p ie c e  o f  l a n d ,  t o  r e n d e r  t h e  o c c u p ie d  l a n d  u n p r o d u c t iv e .  T h is  

b e in g  th e  b e l i e f ,  t h e  t e n a n t  i s  a lw a y s  re a d y  t o  ab an d o n  t h e  l a n d  w hen

e v e r  t h e r e  a r e  p ro b le m s b e tw e e n  him an d  t h e  k e i l o  i r a n .

I n  r e c e n t  y e a r s  t h e  im m u n itie s  o f  th e  t e n a n t s  hav e  g r e a t l y  

i n c r e a s e d  th ro u g h  th e  d e c i s i o n s  o f  t h e  l o c a l  c o u r t s .  The c u s to m a ry  

c o u r t s ,  p r e o c c u p ie d  w i th  th e  n o t io n  o f  G overnm ent o w n e rsh ip  o f  t h e  

l a n d ,  a r e  a lw a y s  re a d y  t o  s u s t a i n  t h e  t e n a n t ' s  r i g h t  t o  e x p l o i t  t h e
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l a n d  a s  a g a i n s t  c la im s  o f  e v i c t i o n  by  th e  l a n d - h o l d e r s .  I t  h a s  

a l r e a d y  b e e n  p o in te d  o u t  how th e  c u s to m a ry  c o u r t s  a n d  th e  S t a t e  c o u r t s  

have  ta k e n  d i f f e r e n t  a p p ro a c h e s  when a  g r a t u i t o u s  t e n a n t  i s  s o u g h t  t o  

be  e v i c t e d  on g ro u n d s  o f  t r e s p a s s .  I n  K o se r K o r i  v .  A bdel G a d ir
"I

E l A sh a , t h e  S a l a r a  P e o p l e 's  C o u rt r e f u s e d  t o  s u s t a i n  a n  e v i c t i o n  

c la im  by th e  k e i l o  i r a n  a g a in s t  a  g r a t u i t o u s  t e n a n t .  The c o u r t  

e x p re s s e d  i t s  o p in io n ,  o b i t e r  d ic tu m , t h a t  " th e  t e n a n t  ( d e f e n d a n t )

2
s h o u ld  c o n t in u e  t o  e x p l o i t  th e  l a n d  a s  i s  c u s to m a ry  among t h e  p e o p le " .

T h is  d e c i s i o n  w as u p h e ld  l a t e r  by  t h e  R e s id e n t  M a g i s t r a t e .

I t  i s  odd t h a t  th e  c o u r t  o f  t h e  R e s id e n t  M a g is t r a t e  to o k  a  d i f f e r e n t

a t t i t u d e  when s i m i l a r  c a s e s  came b e f o r e  i t .  I n  A b d a l la  B i s h a r a  v .

3
F i k i r  K i l a n a , a  g r a t u i t o u s  t e n a n t  was e v i c t e d  a s  b e in g  a  t r e s p a s s e r .

The same d e c i s i o n  was a r r i v e d  a t  by  th e  same c o u r t  i n  th e  c a s e  o f
if

Kham is J a b r i  v .  Ib ra h im  S a n a f u r .  I n  t h i s  c a s e ,  a  g r a t u i t o u s  t e n a n t

was c o n s id e r e d  a  t r e s p a s s e r  and  was o r d e r e d  t o  g iv e  u p  th e  p o s s e s s i o n  

o f  t h e  l a n d  t o  i t s  o r i g i n a l  h o l d e r .  I t  i s  s u b m i t te d  t h a t  t h e  c o u r t  

e r r e d  i n  b o th  c a s e s .  The c o u r t  d id  n o t  b o t h e r  i t s e l f  t o  lo o k  b ey o n d  

th e  i n d i v i d u a l  c a s e s  i n t o  th e  l a r g e r  b a tc h  o f  c u s to m a ry  p r a c t i c e s  t h a t  

g o v e rn  s u c h  c a s e s .  The Nyimang c u s to m a ry  law  h a s  a lw a y s , a n d  

c o n s i s t e n t l y ,  p r o t e c t e d  th e  i n t e r e s t s  o f  t e n a n t s  a s  a g a i n s t  c a p r i c i o u s  

c la im s  o f  t h e  o r i g i n a l  l a n d - h o l d e r s .

iv )  Wage L ab o u r

W ith  th e  e x c e p t io n  o f  Abu S e ib e  v i l l a g e ,  l a b o u r  f o r  h i r e  a t  wage 

i s  n o t  fo u n d  th ro u g h o u t  th e  t r a d i t i o n a l  Nyimang a r e a .  B u t,

1. Koser Kori v» Abdel Gadir El Asha (CS /17/77, Salara People's Court).
2. Translation mine.
3. Abdalla Bishara v. Fikir Kilana ( CS/9 ^ /7 5 - Billing Civil Court).
*f. Khamis Jabri v. Ibrahim Sanafur ( CS/63/7^ - Dilling Civil Court).
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t r a d i t i o n a l l y ,  a  p e r s o n  may c a l l  upon  h i s  r e l a t i v e s ,  n e ig h b o u rs  an d  

f r i e n d s  t o  h e lp  him i n  p e rfo rm in g  any  k in d  o f  w ork i n  c o n s id e r a t i o n  f o r  

f r e e  fo o d  an d  d r i n k .  T h is  ty p e  o f  c o l l e c t i v e  w ork i s  known a s  

k a w o re .  I t  i s  a  t r a n s a c t i o n  i n  w h ich  th e  r u l e s  o f  r e c i p r o c i t y  a r e  

s t r i c t l y  f o l lo w e d .

The y o u th s  who l i v e d  i n  th e  c a t t l e  camps ( w i r ) w ould  s t a r t  e a r l y  

i n  th e  m o rn in g  t o  work i n  any  ran d o m ly  c h o se n  fa rm , w ith o u t  t h e  

know ledge o r  i n v i t a t i o n  o f  i t s  h o l d e r ,  i n  o r d e r  t o  o b t a i n  g r a i n  an d  f o o d .  

T h is  v o lu n ta r y  an d  u n i l a t e r a l  w ork i s  known a s  i d i n  a s h i d a .  The 

y o u th s  c h o o se  t o  work i n  t h e  fa rm  w hose h o ld e r  th e y  b e l i e v e  w i l l  be  

a b le  t o  accom m odate t h e i r  e x p e c t a t i o n ,  and  h e n c e  p r o v id e  them  w i th  

fo o d  i n  t h e  form  o f  g r a i n  o r  an  a n im a l  t o  s l a u g h t e r .  I t  m ust be  

rem em bered  t h a t  s in c e  th e  y o u th s  w ere n o t  i n v i t e d  t o  w ork on t h e  fa rm , 

so  th e  fa rm  h o ld e r  i s  u n d e r  no l e g a l  o b l i g a t i o n  t o  p ro v id e  them  w ith  

any  r e m u n e r a t io n .  The w hole t r a n s a c t i o n  d e p e n d s  l a r g e l y  on t h e  g ood 

w i l l  o f  th e  fa rm e r  an d  h i s  s o c i a l  s t a t u s .  As th e  y o u th s  h av e  no 

e n f o r c e a b le  c la im , th e n  th e  fa rm  h o l d e r  may c h o o se  n o t  t o  pay  them  

a n y th in g  i n  r e t u r n .

I n  Abu S e ib e  v i l l a g e  two ty p e s  o f  t r a n s a c t i o n s  w h ic h , th o u g h  

th e y  may n o t  p r o p e r ly  b e  c a l l e d  co m m erc ia l t e n a n c i e s ,  may i n  th e m s e lv e s  

b e  r e g a r d e d  a s  a n  in n o v a t io n  i n  th e  w ho le  Nyimang a r e a .  The f i r s t  

o f  su c h  t r a n s a c t i o n s  may b e  r e g a r d e d  a s  wage l a b o u r  p r o p e r .  T h e re  

g a rd e n  ow ners may em ploy l a b o u r e r s  t o  w ork i n  t h e i r  g a rd e n s  f o r  m o n th ly  

w ag e s . The w ork i s  r e q u i r e d  i n  r e l a t i o n  t o  i r r i g a t i n g  t h e  f r u i t  t r e e s ,  

f e n c in g  t h e  g a rd e n , p l a n t i n g  an d  i r r i g a t i n g  th e  v e g e ta b le s  an d  

p r o t e c t i n g  th e  g a rd e n  from  t h e f t  an d  s t r a y i n g  a n im a ls .  The r a t e s  

t h a t  a r e  p a id  may v a ry  e a c h  t im e .  They a r e  n e g o t i a b l e  a n d  d ep en d  

l a r g e l y  on th e  p a r t i e s *  a g re e m e n t .  The o t h e r  fo rm  o f  t r a n s a c t i o n  i s
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w here a  p e r s o n  may p l a c e  h i s  farm  u n d e r  th e  m anagem ent o f  a n o th e r  t o  

p l a n t  an d  lo o k  a f t e r  u n t i l  i t  i s  h a r v e s t e d  an d  m a r k e te d . A f t e r  th e  

d e d u c tio n  o f  th e  e x p e n s e s  o f  th e  fa rm , th e  p r o f i t s  w i l l  be d iv id e d  i n t o  

e q u a l  s h a r e s  b e tw een  t h e  farm  ow ner an d  th e  s o - c a l l e d  m a n a g e r.

CONCLUSION

The g e n e r a l  e m p h a s is  o f  th e  Nyim ang law  o f  p r o p e r ty  on  t h e  norm 

o f  e a sy  a c c e s s  t o  t h e  en jo y m en t o f  l a n d ,  a s s e r t s  t h a t  c e r t a i n  r i g h t s  

o v e r  t h e  same p ie c e  o f  l a n d  may o v e r l a p  an d  may t h u s  be h e ld  d i f f u s e l y .  

T h is  s h o u ld  n o t  be  m is u n d e rs to o d  a s  im p ly in g  t h e  a b s e n c e  o f  i n d i v i d u a l  

r i g h t s  o v e r  s p e c i f i c  a r e a s .  The s u g g e s t io n ,  h o w e v e r, i s  t h a t  th e  

d u r a b i l i t y  an d  th e  s t a b i l i t y  o f  t h e  la n d e d  p r o p e r t y  p r e s e n t  a n  im p o r ta n t  

v a r i a b l e  i n  te rm s  o f  r i g h t s  and  i n t e r e s t s  e n jo y e d  by  d i f f e r e n t  members 

o f  t h e  com m unity . T h u s , d e s p i t e  t h e  i n d i v i d u a l i s t i c  a t t i t u d e  o f  t h e  

Nyimang p e o p le ,  p o s s e s s o r y  r i g h t s  o f  th e  o c c u p a n ts  o v e r  l a n d  h e ld  by  

o t h e r  p e r s o n s  may a l s o  b e  p r o t e c t e d  u n d e r  th e  c u s to m a ry  la w  r u l e s .

The t r a d i t i o n a l  schem e o f  th e  Nyimang c u s to m a ry  la w , u n d e r  w h ich  

g r a t u i t o u s  te n a n c y  o p e r a t e s ,  h a s  p ro v e d  in a d e q u a te  th ro u g h  s y s t e m a t i c  

f a i l u r e s  s i g n i f i c a n t l y  t o  s o lv e  some o f  t h e  m odern  p ro b le m s  w h ich  

g o v e rn  t h e  r e l a t i o n s  b e tw e e n  th e  t e n a n t  an d  t h e  o r i g i n a l  l a n d - h o l d e r .  

T h is  f a i l u r e  h a s ,  a s  show n, l e d  some c u s to m a ry  c o u r t s  a s  w e l l  a s  t h e  

R e s id e n t  M a g is t r a te s *  c o u r t s  t o  r e s o r t  t o  th e  a p p l i c a t i o n  o f  t h e  

g e n e r a l  t e r r i t o r i a l  la w s  t o  d e te rm in e  some o f  t h e  v e x in g  p ro b le m s  i n  

r e l a t i o n  t o  q u e s t io n s  o f  la n d  t i t l e s .  T h u s , t h e  t r a d i t i o n a l  s y s te m , 

w h ich  a l lo w s  th e  g r a t u i t o u s  t e n a n t  t o  c o n t in u e  i n  o c c u p a t io n  o f  th e  

la n d  f o r  i n d e f i n i t e  p e r i o d s ,  i s  l i a b l e  t o  m is le a d  th o s e  who l i v e  n e a r ,  

who may m is ta k e n ly  c o n s id e r  th e  t e n a n t  ( th e  o s t e n s i b l e  h o ld e r  o f  th e



i n t e r e s t )  a s  th e  o r i g i n a l  h o ld e r  o f  th e  la n d *  T h i s ,  when th e  q u e s t io n  

o f  p r o o f  o f  t i t l e  a r i s e s ,  becom es d i f f i c u l t  f o r  t h e  c o u r t s  t o  d e te rm in e  

who i s  t h e  r e a l  h o l d e r ,  t h a t  i s  s o  e s p e c i a l l y  i f  t h e  o r i g i n a l  w i tn e s s e s  

t o  t h e  t r a n s a c t i o n  hav e  d ied *

F u r th e rm o re ,  i t  h a s  b een  n o te d  how u n d e r  t h e  t r a d i t i o n a l  Nyimang 

la w , th e  k e i l o  i r a n  e n jo y e d  o n ly  a  l i m i t e d  s e c u r i t y  o f  t i t l e ,  v i s - k . - v i s  

t h e  g r a t u i t o u s  t e n a n t ,  m a in ly  th ro u g h  th e  a i d  o f  s u p e r n a t u r a l  pow ers*

B ut now adays, t h e  m a j o r i t y  o f  th e  p e o p le  ( e s p e c i a l l y  t h e  young  men) do 

n o t  f e a r  any  o f  th e  o ld  r e l i g i o u s  s a n c t io n s *  T h i s ,  h o w ev er, i s  due 

m a in ly  t o  t h e  i n f l u e n c e  o f  m odern id e a s  f o s t e r e d  by  e d u c a t io n ,  a n d  t o  

t h e  a d o p t io n  o f  t h e  g e n e r a l  p r i n c i p l e s  o f  t h e  I s l a m ic  f a i t h *  I n  

a d d i t i o n ,  t h e  i n t r o d u c t i o n  o f  th e  n o t io n  o f  t h e  go v ern m en t o w n e rsh ip  

o f  l a n d  u n d e r  t h e  U n r e g is t e r e d  Land A c t , 1970 (Amendment 197*0 h a s  h a d  

a n  im p o r ta n t  im p a c t on  t h e  p e o p le * s  i d e a s  o v e r  l a n d e d  p r o p e r ty *  I n  

f a c t ,  one o f  t h e  p o p u la r  r e a s o n s  p ro d u c e d  by  t h o s e  t e n a n t s  who c o n t e s t  

t h e  t i t l e  o f  th e  k e i l o  i r a n  i s  t h e i r  r e l i a n c e  on  t h e  n o t io n  o f  

governm en t o w n e rsh ip  o f  t h e  l a n d .  Now th e  y o u n g e r  g e n e r a t i o n  se ld o m  

a c k n o w led g es  a n y o n e , o t h e r  th a n  th e  g o v e rn m e n t, a s  t h e  s o l e  "o w n er"  o f  

th e  la n d *  T h is  a t t i t u d e  i s  i n  c o n s ta n t  c o n f l i c t  w i th  t h e  v ie w s  o f  

t h e  o l d e r  g e n e r a t i o n  w ho, due t o  p s y c h o lo g ic a l  a n d  r e l i g i o u s  r e a s o n s ,  

f e e l  m ore a c q u i s i t i v e  a n d  a r e  l o a t h  t o  g iv e  u p  t i t l e  o v e r  p i e c e s  o f  

l a n d  i n h e r i t e d  f o r  g e n e r a t i o n s  from  t h e i r  f a t h e r s *

LOST AND FOUND PROPERTY

I n  an y  human s o c i e t y  w here t h e r e  i s  a n  o p e r a t i v e  l e g a l  s y s te m , 

w h e th e r  a d v a n c e d  o r  p r i m i t i v e ,  one e x p e c ts  t o  f i n d  t h e  c o n c e p t  o f  

p o s s e s s io n  o f  some s i g n i f i c a n c e .  H ow ever, t h e  p o s s e s s io n  o f  p r o p e r ty
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o r  m ere p h y s ic a l  c o n t r o l  o f  i t  d o es  n o t  n e c e s s a r i l y  d e m o n s tra te  t h a t  

th e  p o s s e s s o r  h a s  any  l e g a l  c la im  t o  t h e  p r o p e r t y .  Some l e g a l  s y s te m s , 

e . g .  E n g l is h  common la w , t a k e  p o s s e s s io n  a s  e s t a b l i s h i n g  a  r i g h t  

how ever l i m i t e d  t o  th e  t h in g  i n  p o s s e s s i o n .  Y et t h i s  r i g h t  i s  

d e f e a s i b l e  by anyone who can  show t h a t  he  h a s  a  s u p e r i o r  r i g h t  t o  

p o s s e s s i o n .

The q u e s t io n  o f  p o s s e s s io n  h a s  a lw a y s  p ro v e d  p r o b le m a t ic  i n

E n g l is h  common law  when d i s c u s s e d  i n  c o n n e x io n  w i th  th e  t o p i c  o f  l o s s
1

an d  f in d i n g  o f  p r o p e r t y .  Most l e g a l  s y s te m s  c o n te m p la te  t h e

p o s s i b i l i t y  t h a t  a  p e r s o n  who f in d s  a  c h a t t e l  an d  who h a s  p h y s i c a l

c o n t r o l  o v e r  i t  may i n t e n d  t o  e x c lu d e  o t h e r s  fro m  t h e  e n jo y m e n t o f  i t .

B ut w hat f a c t o r s  may am ount t o  p o s s e s s io n ?  I t  i s  n o t  s u r p r i s i n g  to

f in d  t h a t  th e  Nyimang c u s to m a ry  law  h a s  n o t  d e v e lo p e d  any  c o n s c io u s

a p p ro a c h  t o  p ro b le m s a r i s i n g  from  p o s s e s s io n  o f  c h a t t e l s ,  a s  f o r

e x am p le , by  l a y i n g  down p re s u m p tio n s  o r  l e g a l  p o s t u l a t e s  t o  d e te rm in e

f a c t o r s  e n t i t l i n g  som eone t o  c la im  p o s s e s s io n  a s  a g a i n s t  som eone e l s e .

Among th e  Nyimang an y  d e g re e  o f  p h y s i c a l  c o n t r o l  o v e r  fo u n d  p r o p e r t y

may be  enough  t o  i n v e s t  a  f i n d e r  w i th  a  r i g h t  i n  t h a t  p r o p e r t y .

In d e e d , ev e n  E n g l i s h  law  h a s  s h a r e d  th e  f a i l u r e  t o  f i n d  a n  a d e q u a te

d e f i n i t i o n  o f  t h e  w ord " p o s s e s s io n ” • E a r l  J o w i t t  h a s  s a i d  t h a t

"The E n g l is h  law  h a s  n e v e r  w orked  o u t  a  c o m p le te ly  l o g i c a l  a n d

2e x h a u s t iv e  d e f i n i t i o n  o f  *p o s s e s s io n * " •  H a r r i s ,  h o w e v e r, s u g g e s t s

1 . See D .R . H a r r i s ,  "The c o n c e p t o f  p o s s e s s io n  i n  E n g l i s h  la w " ,  i n  
A .G . G u e s t ,  e d . ,  O x fo rd  E s s a y s  i n  J u r i s p r u d e n c e , O x fo rd , 1961 , 8 0 . 
See  a l s o  D .L . P e r r o t t ,  "Some n o te s  on p o s s e s s i o n  an d  t i t l e  i n  th e  
S u d an ese  law  o f  p r o p e r t y " ,  (1 9 6 2 ) S . L . J . R . ,  332 f f .

2 .  See U n ite d  S t a t e s  o f  A m erica  an d  R e p u b lic  o f  F ra n c e  v .  D o lfu s  M iege 
e t  C ie ,  S .A . and  Bank o f  E n g la n d , (1 9 5 2 ) A .C . 6 0 5 , H .L .
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t h a t  E n g l is h  ju d g e s  have  c o n s t a n t ly  r e l i e d  on c e r t a i n  f a c t o r s  when th e y  

come t o  d e te rm in e  su c h  q u e s t io n s  a s  who o f  t h e  c la im a n t s  h av e  a  b e t t e r  

r i g h t  t o  b e n e f i t  from  a  c la im  b a s e d  on p o s s e s s i o n .  Among th e  

f a c t o r s  m e n tio n e d  by H a r r i s ,  w hich  a r e  a l s o  im p o r ta n t  i n  Nyim ang c o n te x t ,  

a r e :

( i )  t h e  d e g re e  o f  p h y s ic a l  c o n t r o l  o f  a  p e r s o n  o v e r  g o o d s , an d

( i i )  h i s  i n t e n t i o n  to w a rd s  th e  goods he h a s  fo u n d . H ow ever, 

q u e s t i o n s  su c h  a s  w h e th e r  a  p e r s o n  i n  p o s s e s s io n  o r  i n  p r i o r  o c c u p a t io n  

o f  th e  p re m is e s  on w hich  th e  l o s t  g o o d s  a r e  fo u n d  h a s  a  b e t t e r  t i t l e  

v i s - a - v i s  t h e  f i n d e r  do n o t  a r i s e  u n d e r  th e  Nyim ang law  o f  p r o p e r t y ,

a s  th e  f i n d e r ’ s  r i g h t  o v e r  goods fo u n d  on a n o t h e r ’ s  l a n d  i s  a lw a y s  

a b s o lu t e  a s  a g a in s t  th e  o c c u p ie r  o f  th e  l a n d .  I n  t h i s  c o n n e x io n  two 

im p o r ta n t  q u e s t i o n s  a l s o  a r i s e  u n d e r  Nyimang law  i n  d e te r m in in g  th e  

r i g h t s  o f  t h e  p o s s e s s o r  o f  good w h ich  he h a s  fo u n d , v i z .  ( a )  w h e th e r  

th e  p r e v io u s  h o ld e r  h a s  in te n d e d  t o  abandon  h i s  p o s s e s s io n  o f  th em , o r  

(b )  w h e th e r  th e  f i n d e r  g e n e r a l l y  b e l i e v e s  t h a t  t h e  goods a r e  l o s t  i n  f a c t .

Among th e  Nyimang i t  i s  n o t  unknown f o r  a  p e r s o n  t o  ab a n d o n  h i s  

c o n t r o l  o v e r  c e r t a i n  t y p e s  o f  p r o p e r ty  i n t e n t i o n a l l y  w ith  t h e  v iew  t o  

t h e i r  b e in g  ta k e n  and  e n jo y e d  by th e  f i r s t  p e r s o n  who f i n d s  th e m . T h is  

t y p i c a l l y  h a p p e n s  w ith  p r o p e r ty  w h ich  i s  d e d ic a te d  t o  c e r t a i n  a n c e s t r a l  

s p i r i t s  o r  anonym ous s u p e r n a t u r a l  o r  d iv in e  p o w e rs . Such  p r o p e r t y  may 

in c lu d e  g o a t s ,  s h e e p , fo w l and  s p e a r s .  B ut n o t  e v e ry  p ie c e  o f  d e d ic a te d  

p r o p e r ty  may be  so  d i s c la im e d  by i t s  o w n er. The o n ly  d e d ic a t e d  p r o p e r ty  

t h a t  may b e  ta k e n  f r e e l y  by a  f i n d e r  i s  t h a t  w h ich  h a s  b e e n  a b a n d o n ed  

o r  i s  b e l i e v e d  t o  have b e e n  ab an d o n ed  o r  th ro w n  away a f t e r  t h e

1. See Harris, op. cit., 70-1 and passim.
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p e rfo rm a n c e  o f  c e r t a i n  r i t u a l s  o r  c e re m o n ie s .  T hus a  r i t u a l  o f  

a g e Id a  ( p u r i f i c a t i o n )  may be p e rfo rm e d  on b w ir  d i a  (m ain  r o a d )  an d  

c h a t t e l s  em ployed  i n  t h e  cerem ony may l a t e r  be  ab an d o n ed  t o  be  ta k e n  

by s t r a n g e r s .  The t h i n g s  m ost commonly ab an d o n ed  i n  t h i s  c o n te x t  

a r e  f o w l s .  On o c c a s io n  some o f  t h e  p e r s o n a l  p a r a p h e r n a l i a  o f  t h e  

kw uni ( a n c e s t r a l  s p i r i t )  whose k o y d i  ( th e  human v e s s e l )  h a s  d ie d  may 

be  th ro w n  away t o  b e  c o l l e c t e d  by  s t r a n g e r s ,  a s  i t  i s  ta b o o  f o r  su c h  

p r o p e r ty  t o  be u s e d  by th e  f a m ily  o f  th e  d e c e a s e d  k o y d i .  I n  t h e  

above  c a s e s ,  th e  abandonm ent o f  t h e  p o s s e s s io n  c o rp o r e  e t  an im o s may

d e s t r o y  th e  t i t l e  o f  t h e  o r i g i n a l  ow ner an d  r e n d e r  t h e  c h a t t e l  b o n a

v a c a n t i a .  Thus t h e  o c c u p a t io  r e s  n u l l i u s  by th e  f i n d e r  may c r e a t e

t i t l e  by th e  m ere f a c t  o f  t a k in g  p o s s e s s io n  o f  th e  ab an d o n ed  g o o d s .

U nder Nyimang la w , u n l e s s  t h e r e  i s  an  i n t e r v e n t i o n  by a  s u p e r n a t u r a l  

pow er, s u c h  a s  when a  kw uni a s k s  t h a t  th e  fo u n d  p r o p e r ty  b e  d e l i v e r e d  

t o  h im , th e  f i n d e r ’ s  t i t l e  i s  good a g a i n s t  t h e  w ho le  w o rld  e x c e p t  th e  

ow ner ( i . e .  t h e  o r i g i n a l  h o l d e r ) .  The ow ner o f  l o s t  p r o p e r t y  h a s  

a  r i g h t  t o  r e c o v e r  h i s  go o d s from  an yone  a t  any  t im e ,  no m a t t e r  a f t e r  

how many y e a r s ,  a s  lo n g  a s  he  c a n  i d e n t i f y  h i s  g o o d s .  The te rm  

" o r i g i n a l  h o ld e r "  may s u g g e s t  t h a t  s u c h  a  p e r s o n  may p e rh a p s  b e  no  m ore 

t h a n  a  p e r s o n  w ith  b e t t e r  t i t l e  th a n  th e  c la im a n t  ( e . g .  a s  when th e  

o r i g i n a l  h o ld e r  was h im s e l f  a  f i n d e r ) .

G e n e r a l ly ,  th e  f i n d e r  c a n n o t p a s s  a  b e t t e r  t i t l e  t o  a  t h i r d  p a r t y  

th a n  he h im s e l f  h a s .  T h u s , a  t h i r d  p a r ty  who p u r c h a s e s  s o m e th in g  

w h ich  h a s  b e e n  fo u n d  from  a n o th e r  f o r  a  v a lu a b le  c o n s i d e r a t i o n  may a c t  

a t  h i s  p e r i l .  T h is  i s  s o  ev en  i f  th e  t h i r d  p a r t y  h a s  b o u g h t h i s

1 . C f .  Armory v .  D e la m ir ie  (1 7 2 2 ) 1 S t r a .  505
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p r o p e r ty  i n  a n  open  m a rk e t ( t h e r e  i s  no c o n c e p t  s i m i l a r  t o  t h a t  o f

m ark e t o v e r t  i n  Nyimang l a w ) , a s  he  w i l l  n e v e r  b e  p r o t e c t e d  a g a i n s t

th e  o w n e r. H ow ever, i t  i s  p o s s i b l e  t h a t  more t h a n  one p e r s o n  may b e

in v o lv e d  i n  a  f in d in g  c a s e .  I n  s u c h  s i t u a t i o n s  a l l  o f  them  may be

re g a r d e d  a s  j o i n t  f i n d e r s ,  an d  may a l l  b e n e f i t  from  t h e  fo u n d  p r o p e r ty

on e q u a l  t e r m s .  D. R iesm an r e p o r t s  a  s i m i l a r  A m erican  s i t u a t i o n

w here some b o y s  fo u n d  a n  o ld  s to c k i n g  w h ich  e v e n tu a l l y  b u r s t  i n  th e

c o u rs e  o f  t h e i r  p la y in g  w i th  i t .  I t  c o n ta in e d  m oney. The money was

d iv id e d  am ongst th e  b o y s  e q u a l l y .  I t  was h e ld  t h a t  a l l  t h e  b o y s  h ad
1

an  e q u a l  i n t e n t  t o  c o n t r o l  th e  c o n te n t s  when t h e  s to c k in g  b u r s t .

A f i n d e r  o f  l o s t  p r o p e r t y ,  among t h e  N yim ang, h a s  a  r i g h t  o f

2r e m u n e r a t io n .  T h is  i s  c o n t r a r y  t o  t h e  E n g l is h  common la w , b u t  s i m i l a r  

t o  t h e  G e n e ra l  T e r r i t o r i a l  Law o f  t h e  S u d a n . U nder s e c t i o n  b  o f  th e  

L o s t  an d  U ncla im ed  P r o p e r ty  A ct 1905» a  f i n d e r  i s  e n t i t l e d  by  way o f  

r e m u n e ra t io n ,  t o  o n e - t e n th  o f  t h e  v a lu e  o f  t h e  fo u n d  g o o d s , o r  o f  t h e  

p ro c e e d s  o f  t h e i r  s a l e .  As h a s  b e e n  i n d i c a t e d ,  s i m i l a r  p r i n c i p l e s  

e x i s t  u n d e r  Nyimang la w . The d i f f e r e n c e  i s  t h a t  u n d e r  N yim ang law  

th e  r e m u n e ra t io n  i s  n o t  s p e c i f i e d .  I t  i s  a  t o k e n ,  an d  i s  commonly 

known a s  a n g eu  k i  ( a  t h i n g  f o r  t h e  e y e ) .  The r e a s o n  i s  t h a t  i f  i t  w ere  

n o t  f o r  th e  e y e s  o f  t h e  f i n d e r ,  t h e  p r o p e r ty  m ig h t h av e  b e e n  c o l l e c t e d  

by a  p e r s o n  from  o u t s i d e  th e  t r i b a l  a r e a ,  o r  in d e e d  by a  d i s h o n e s t  

p e r s o n ,  w h ich  w ould hav e  made i t  im p o s s ib le  f o r  t h e  ow ner t o  r e c o v e r  i t .

U nder Nyimang law  a  f i n d e r  h a s  a  b e t t e r  t i t l e  sis a g a i n s t  t h e  

o c c u p ie r  o r  t h e  i r a n  (m a s te r /o w n e r )  o f  th e  l a n d  o v e r  w h ich  t h e  p r o p e r t y

1 . See D. R iesm an , ’’P o s s e s s io n  a n d  t h e  Law o f  F i n d e r s ” , (1 9 3 9 )*  5 2 , 
H a rv a rd  L .R . , 1110.

2 .  S ee  D .L . P e r r o t t ,  ’’Some N o te s  on  P o s s e s s io n  a n d  T i t l e  i n  S u d a n e se  
Law o f  P e r s o n a l  P r o p e r ty ” ( 1 9 6 2 ) ,  S . L . J . R . , 3 2 8 -3 0 .

3 .  See The L o s t  an d  U n c la im ed  P r o p e r ty  O rd in a n c e , 1905, S * b m
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i s  f o u n d .  T h i s  may seem t o  be  t h e  same a s  t h e  p r i n c i p l e  l a i d  down

1i n  B r i d g e s  v .  H aw kesw orth , w here a  t r a v e l l e r  fo u n d  a  p a r c e l  o n  t h e

f l o o r  i n  t h e  d e f e n d a n t ’ s  sh o p  c o n t a i n i n g  b ank  n o t e s .  I t  was h e l d  t h a t

t h e  t r a v e l l e r  was e n t i t l e d  t o  t h e  n o t e s  a g a i n s t  t h e  s h o p k e e p e r .  But

t h i s  p r i n c i p l e  was n o t  f o l l o w e d  i n  S o u th  S t a f f o r d s h i r e  W a te r  Co. v .

2
S harm an .  The d e f e n d a n t  was em ployed  t o  c l e a r  a  p o o l  on  l a n d  owned

b y  t h e  p l a i n t i f f s .  The d e f e n d a n t  fo u n d  two g o l d  r i n g s  i n  t h e  mud an d

c la im e d  them  a g a i n s t  t h e  p l a i n t i f f s .  I t  was h e l d  t h a t :

"Where a  p e r s o n  h a s  p o s s e s s i o n  o f  a  h o u se  o r  l a n d ,  w i t h  a  
m a n i f e s t  i n t e n t i o n  t o  e x e r c i s e  c o n t r o l  o v e r  i t  and  t h e  t h i n g s  
w h ich  may be  upon  o r  i n  i t ,  t h e n ,  i f  s o m e th in g  i s  fo u n d  on
t h a t  l a n d ,  w h e th e r  by  a n  em ployee  o f  t h e  owner o r  by  a
s t r a n g e r ,  t h e  p r e s u m p t io n  i s  t h a t  t h e  p o s s e s s i o n  o f  t h a t  
t h i n g  i s  i n  t h e  ow ner o f  t h e  l o c u s  i n  q u o . ” ^

I t  i s  s u b m i t t e d  t h a t  no s u c h  p r e s u m p t io n  e x i s t s  u n d e r  Nyimang l a w .

The m ere o c c u p a t io n  o r  h o l d i n g  o f  t h e  p r e m i s e s  on  w h ich  a  p r o p e r t y  i s

fo u n d  w i l l  n o t  i n v e s t  t h e  o c c u p i e r  w i t h  a  b e t t e r  t i t l e  a s  a g a i n s t  t h e

f i n d e r ,  u n l e s s  t h e  o c c u p i e r  o r  t h e  h o l d e r  o f  t h e  l a n d  h i m s e l f  i s  t h e

i r a n  o f  t h e  fo u n d  c h a t t e l .

Of c o u r s e  t h e  r i g h t s  and  d u t i e s  o f  t h e  f i n d e r  o f  l o s t  p r o p e r t y

h av e  a  c r i m i n a l  a s p e c t .  I n  t h e  g e n e r a l  t e r r i t o r i a l  law  o f  t h e  S u d an ,

i f  t h e r e  i s  r e a s o n  f o r  t h e  f i n d e r  t o  b e l i e v e  t h a t  t h e  r e a l  ow ner  c o u ld

b e  d i s c o v e r e d ,  a n d  t h e  f i n d e r  t a k e s  no r e a s o n a b l e  s t e p s  t o  d i s c o v e r  h im ,
if

t h e n  t h e  f i n d e r  may be  h e l d  g u i l t y  o f  t h e f t  o r  c r i m i n a l  m i s a p p r o p r i a t i o n .  

The i m p o r t a n t  q u e s t i o n  h e r e  i s  w h e th e r  t h e  f i n d e r  c o u ld  h a v e  d i s c o v e r e d

1 . B r i d g e s  v .  Haw kesw orth  ( 1 8 5 1 ) ,  21 L . J . Q . B . ,  7 5 .
2 .  S o u th  S t a f f o r d s h i r e  W a te r  Co. v .  Sharman ( 1 8 9 6 ) ,  2 Q .B . ,  k k m
3* P e r  L o rd  R u s s e l l  o f  K i l lo w a n  C . J . ,  k 7 *  The p r i n c i p l e  was f o l l o w e d  

i n  R e .  Cohen ( 1 9 5 3 ) ,  Ch. 8 8 .  
k m See  Sudan  P e n a l  Code, S s .  320 a n d  3 k k ,  r e s p e c t i v e l y .
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t h e  r e a l  owner o f  t h e  fo u n d  c h a t t e l  i f  he  h a s  t a k e n  r e a s o n a b l e  s t e p s  

a n d  n o t  w h e th e r  t h e  f i n d e r  knows t h e  owner o f  t h e  c h a t t e l s .  The 

o r th o d o x  v iew  o f  Nyimang law  i s  q u i t e  o p p o s i t e .  Under Nyimang law  

t h e  f i n d e r  o f  a  c h a t t e l  i s  n o t  r e q u i r e d  t o  d i s c o v e r  t h e  r e a l  o w n er .

He i s  r e q u i r e d  t o  do s o  o n l y  i f  he  a c t u a l l y  knows t h e  r e a l  o w n e r .

I n  m ost c a s e s  fo u n d  p r o p e r t y ,  among t h e  Nyimang, may im m e d ia te ly  be 

a p p r o p r i a t e d  t o  t h e  p e r s o n a l  u s e  o f  t h e  f i n d e r .  I t  i s  c l a i m e d  by  t h e  

p e o p le  t h a t  a  p e r s o n  who f i n d s  t h i n g s  h a s  a  s t r o n g  a b i d i  ( g o d  o r  

a n c e s t r a l  s p i r i t )  who c a r e s  f o r  h im .  T h u s ,  a n d  q u i t e  o f t e n ,  r a t h e r  

t h a n  t r y i n g  t o  d i s c o v e r  t h e  r e a l  ow ner o r  a p p r o p r i a t i n g  t h e  f o u n d  

c h a t t e l  t o  h i m s e l f ,  t h e  f i n d e r  w i l l  d e d i c a t e  i t  t o  a n  a n c e s t r a l  s p i r i t  

( k w u n i) who i s  b e l i e v e d  t o  have  a s s i s t e d  him i n  f i n d i n g  i t .

A kwuni may, on h i s  own i n i t i a t i v e ,  r e q u i r e  t h a t  t h e  f i n d e r  s h o u ld  

d e l i v e r  t h e  fo u n d  p r o p e r t y  t o  h im . I n  s u c h  c a s e s  t h e  r e a l  ow ner may 

r e c o v e r  h i s  p r o p e r t y  from  t h e  k w u n i , o r  he  may r e c o v e r  i t s  v a l u e  from  

t h e  f i n d e r .  However, t h e r e  e x i s t  c e r t a i n  k w u n i ( s )  who c l a i m  t o  

have  g e n e r a l  r i g h t s  o v e r  a l l  p r o p e r t y  fo u n d  i n  c e r t a i n  a r e a s  o f  

N y im an g la n d .  Thus an y  p r o p e r t y  fo u n d  on t h e  m ain  r o a d  t h a t  c o n n e c t s  

T u n d ia  s u b - t r i b e  and  F anda  known a s  Fado b w i r , m ust be  g i v e n  t o  t h e  

kwuni N y i i l  o f  T u n d ia .  Any f i n d e r  who a p p r o p r i a t e s  any  p r o p e r t y  

fou n d  i n  t h a t  a r e a  t o  h i s  p e r s o n a l  u s e  w ould  be  s a n c t i o n e d  t o  s u f f e r  

a n  o b n o x io u s  d i s e a s e  an d  may d i e .

LOST AND FOUND ANIMALS

The law  a s  r e g a r d s  t h e  l o s t  a n d  fo u n d  a n im a ls  among t h e  Nyimang, 

i s  r e m a rk a b ly  d i f f e r e n t  from  t h a t  g o v e r n in g  t h e  fo u n d  c h a t t e l s .  L o s t  

and  fo u n d  a n im a l s  c a n  n e v e r  be  a p p r o p r i a t e d  by t h e  f i n d e r .  When
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fo u n d  t h e  a n im a ls  m ust e i t h e r  be  r e p o r t e d  t o  t h e  s h e i k h  o r  be  t a k e n  t o  

t h e  p o u n d .  I n  many c a s e s  t h e  f i n d e r  i s  c o n s i d e r e d  a  t h i e f  u n l e s s  he 

t a k e s  t h e  n e c e s s a r y  s t e p s  t o  d i s c o v e r  t h e  a n i m a l ’ s  o w n er .  The r e a s o n  

i s  t h a t  a n im a l s  c an  r e a s o n a b l y  manage t o  r e t u r n  t o  t h e i r  m a s t e r ’ s  

p l a c e  u n l e s s  r e s t r a i n e d  by  a c t s  o f  a  m a l i c i o u s  p e r s o n .  As a  

g e n e r a l  law  t h e  f i n d e r  o f  t h e  a n im a ls  among t h e  Nyimang h a s  no r i g h t  

o f  r e m u n e r a t i o n .
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CHAPTER IX

SUCCESSION TO PROPERTY

GENERAL PRINCIPLES

The s u b j e c t - m a t t e r  o f  s u c c e s s i o n  among t h e  Nyimang i s  n o t  c o n f i n e d  

o n ly  to  r i g h t s  and d u t i e s  i n  r e l a t i o n  to  p r o p e r t y ,  b u t  a l s o  e x te n d s  to  

r i g h t s  and d u t i e s  i n  r e l a t i o n  to  p e r s o n s  ( e . g . ,  g u a r d i a n s h i p  o f  women 

and m ino r  c h i l d r e n ) .  S u c c e s s io n  r i g h t s  may a l s o  i n c l u d e  t h e  r i g h t  

o f  t h e  h e i r  to  s u c c e e d  to  t h e  h o l d in g  o f  a  p o l i t i c a l  o f f i c e  ( su c h  a s  

t h e  r a i n - m a k in g  o f f i c e )  o r  a  s o c i a l  o f f i c e  su c h  a s  t h a t  o f  t h e  k w u n i) .

However, i t  m ust  be n o t e d  t h a t  w h i l s t  s u c c e s s i o n  to  p r o p e r t y  

i n v e s t s  t h e  h e i r  w i t h  r i g h t s  and i n t e r e s t s  i n  p r o p e r t y ,  i t  a l s o  im poses  

c e r t a i n  d u t i e s  upon su ch  h e i r .  T h a t  i s  to  s a y ,  Nyimang c u s to m a ry  law  

r e c o g n i z e s  o n e ro u s  s u c c e s s i o n  w h e re u n d e r  t h e  e s t a t e  o f  t h e  d e c e a s e d  

p e r s o n  i n c l u d e s  d e b t s  a s  w e l l  a s  a s s e t s .  The h e i r  may t h e r e f o r e  be 

s a d d le d  w i th  d e b t s  and d u t i e s  on b e h a l f  o f  t h e  d e c e a s e d  p e r s o n .  T h i s  i s  

so  no m a t t e r  w h e th e r  t h e s e  d e b t s  and  d u t i e s  a r e  i n  e x c e s s  o f  t h e  a c t u a l  

d i s p o s a b l e  a s s e t s  l e f t  by t h e  d e c e a s e d  p e r s o n .  D e s p i t e  t h i s  o n e ro u s  

s u c c e s s i o n ,  i t  i s  h i g h l y  u n l i k e l y  t h a t  a c h i I d  would  r e f u s e  to  i n h e r i t  

h i s  d e c e a s e d  f a t h e r ’ s o b l i g a t i o n s ,  b e a r i n g  i n  mind t h a t  o n ly  t h e  m ale  

c h i l d r e n  o f  a  d e c e a s e d  a r e  e n t i t l e d  t o  s u c c e e d  to  p r o p e r t y .  I n  any  

c a s e  a son  m ust be  p r e p a r e d  to  s h o u ld e r  h i s  d e c e a s e d  f a t h e r ’ s 

r e s p o n s i b i l i t i e s ;  i f  o n ly  b e c a u s e  he  f e a r s  t h e  v e n g e an c e  o f  t h e  f a t h e r ’ s  

g e s h in  (dead  man’ s s p i r i t ) .

One o f  t h e  m ost i m p o r t a n t  p r i n c i p l e s  a s  r e g a r d s  t h e  r u l e s  o f  

s u c c e s s i o n  i s  t h a t  th e  h e i r  w i l l  n o t  t a k e  p o s s e s s i o n  o f  t h e  p r o p e r t y
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im m e d ia te ly  a f t e r  t h e  d e a t h  o f  t h e  p r o p r i e t o r .  T h is  r u l e  i s  

a p p l i c a b l e  w h e th e r  th e  h e i r  o r  h e i r s  a r e  a l r e a d y  known o r  n o t .  One 

o f  t h e  r e a s o n s  i s  to  a s s u r e  d e b t o r s  t h a t  th e y  w i l l  be  a b l e  to  r e c e i v e  

t h e i r  s h a r e s  o f  th e  e s t a t e  b e f o r e  i t  i s  f i n a l l y  d i s t r i b u t e d .  A g e n e r a l  

m e e t in g  o f  t h e  f a m i ly  and v i l l a g e r s  i s  h e ld  i n  w h ich  a  p u b l i c  i n q u e s t  

i s  made i n t o  th e  c a u s e s  o f  th e  d e a t h .  I n  t h i s  m e e t in g  th e  n u n c u p a t i v e  

w i l l  o f  t h e  d e c e a s e d  w i l l  be  d i s c u s s e d  and th e  r i g h t s  and o b l i g a t i o n s  

o f  t h e  r e s p e c t i v e  h e i r s  w i l l  be  made known p u b l i c l y .

S u c c e s s io n  among th e  Nyimang i s  p a t r i l i n e a l .  T h is  means t h a t  

p e r s o n s  r e l a t e d  by b lo o d  o t h e r  t h a n  s o l e l y  on th e  m ale  l i n e  a s  w e l l  a s  

a f f i n e s  have  no r i g h t  t o  s u c c e e d  to  r i g h t s  and i n t e r e s t  i n  t h e  i n t e s t a t e  

p r o p e r t y  o f  t h e  d e c e a s e d  p e r s o n .  A p e r s o n  s u c c e e d s  t o  p r o p e r t y  by 

v i r t u e  o f  h i s  b lo o d  r e l a t i o n s h i p  to  t h e  d e c e a s e d ;  w h ich  r e l a t i o n s h i p  

m ust  be  t r a c e a b l e  th ro u g h  th e  f a t h e r ’ s l i n e .  F u r th e r m o r e ,  o n ly  m ale  

c h i l d r e n  a r e  e n t i t l e d  to  i n h e r i t  such  p r o p e r t y  t o  t h e  e x c l u s i o n  o f  o t h e r  

r e l a t i v e s .  Thus w iv e s  and d a u g h t e r s  a r e  g e n e r a l l y  n o t  e n t i t l e d  to  

i n h e r i t  p r o p e r t y  i n  Nyimang s o c i e t y  ( o t h e r  t h a n  r i g h t s  t o  m a i n t e n a n c e ) .

I t  w i l l  be  n o t e d  t h a t  t h e s e  c u s to m a ry  p r i n c i p l e s  o f  s u c c e s s i o n  a r e  i n  

t o t a l  c o n f l i c t  w i t h  t h e  r u l e s  o f  t h e  I s l a m i c  law  o f  s u c c e s s i o n .  H ow ever, 

p r a c t i c e  i s  c h a n g in g  g r a d u a l l y  i n  c e r t a i n  u r b a n  a r e a s  and i n  some 

Nyimang s u b t r i b e s  w h ich  a r e  p r e d o m in a n t ly  M uslim s , su c h  a s  N i t i l  and 

K u r m i t t i .  T here  i t  h a s  b e e n  r e c o r d e d ,*  I s l a m i c  r u l e s  o f  i n h e r i t a n c e  a r e  

som etim es  a p p l i e d  ( t o  i n d i v i d u a l  c a s e s )  to  a l l o c a t e  c e r t a i n  r i g h t s  and  

i n t e r e s t s  t o  t h e  d a u g h te r s  and  w iv e s  o f  t h e  d e c e a s e d  p e r s o n .

1. P e r s o n a l  i n v e s t i g a t i o n .
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G e n e r a l ly  s p e a k in g ,  upon th e  d e a th  o f  t h e  f a t h e r ,  t h e  e l d e s t  son  

o f  t h e  s e n i o r  w i f e  s u c c e e d s  to  h i s  f a t h e r  a s  h e a d  o f  t h e  f a m i l y .  As 

s u c h  he  bee  ones r e s p o n s i b l e  f o r  t h e  p e r fo rm a n c e  o f  a l l  r i t u a l s  c o n n e c te d  

w i t h  t h e  a n c e s t r a l  s p i r i t s .  I n  t h a t  c a p a c i t y  th e  e l d e r  so n  w i l l  manage 

th e  f a m i ly  p r o p e r t y  w h ic h ,  i f  i t  h a s  n o t  a l r e a d y  b e e n  d i s t r i b u t e d  by t h e  

d e c e a s e d  f a t h e r  d u r in g  h i s  l i f e t i m e ,  w i l l  be j o i n t l y  h e l d  by a l l  m ale 

c h i l d r e n  o f  t h e  d e c e a s e d  p e r s o n .  A d i s t i n c t i o n  m u s t ,  h o w e v e r ,  be  made 

b e tw e e n  th e  r e l i g i o u s  r o l e  o f  th e  e l d e r  son  w i t h i n  t h e  Nyimang f a m i ly  

and  h i s  h e r i t a b l e  r i g h t s  v i s  k v i s  t h e  r e s t  o f  h i s  y o u n g e r  b r o t h e r s .  

A c c o rd in g  to  t h e  Nyimang th e  e l d e s t  son  i s  c o n s i d e r e d  a s  th e  o f g o l  

(compound g a t e )  o f  t h e  f a t h e r  and th e  y o u n g e s t  so n  i s  r e g a r d e d  a s  t h e  

w o rg o l  (h u t  doorw ay) o f  t h e  m o th e r .  T hus ,  w h i l s t  t h e  y o u n g e s t  so n  k e e p s  

h i s  m o th e r ’ s " h u t " ,  t h e  e l d e s t  son i s  endowed w i t h  t h e  r e s p o n s i b i l i t y  

f o r  k e e p in g  h i s  f a t h e r ' s  compound. T h is  i s  a c h ie v e d  th r o u g h  p e r f o r m in g  

t h e  n e c e s s a r y  c e r e m o n ie s ,  r i t u a l s  and p r a y e r s  t o  h i s  d e c e a s e d  f a t h e r  and 

to  o t h e r  a n c e s t r a l  s p i r i t s .  I n  t h i s  c a p a c i t y  a lo n e  th e  e l d e s t  so n

i n h e r i t s  s y m b o l ic  i t e m s  t h a t  b e a r  r i t u a l  c o n n o t a t i o n s .

1 2 .However, b o th  N adel and S te v e n s o n  t h i n k  t h a t  upon t h e  f a t h e r ’ s

d e c e a s e ,  t h e  e l d e s t  so n  becomes th e  " e x c l u s i v e  h e i r "  and  t h a t  t h e  

y o u n g e r  so n s  r e c e i v e  " n o t h i n g " .  T h i s ,  a s  w i l l  be  shown b e lo w ,  i s  an  

e x a g g e r a t i o n  o f  f a c t s ,  and may t h e r e f o r e  be  m i s l e a d i n g .  B o th  w r i t e r s  

m ust  t h u s  be  a t  f a u l t ,  s i n c e  th e  e x i s t e n c e  o f  a r u l e  s i m i l a r  t o  t h a t  o f  

p r im o g e n i t u r e  w hich  b e a r s  s t r i c t  f e u d a l  c o n n o c a t io n s  may be  i n f e r r e d  

f ro m  t h e i r  s t a t e m e n t s .  The fu n d a m e n ta l  p r i n c i p l e  o f  t h e  i n s t i t u t i o n

1. See N a d e l ,  The Nuba, o p . c i t . , 405 . A lso  c f .  D. Roden, "Down- 
m i g r a t i o n  i n  t h e  Moro H i l l s  o f  S o u th e rn  K o r d o f a n " ,  (1971) 52 SNR 9 5 .

2 . See S te v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n ,  o p . c i t . ,  184.



39 5

o f  t h e  p r i m o g e n i t u r e  o r  " t h e  s u c c e s s i o n  o f  t h e  e l d e s t  so n "  w h ic h  u sed  

t o  p r e v a i l  i n  t h e  m e d ie v a l  ag e s  was fo u n d ed  so  a s  to  p r e s e r v e  t h e  f a m i ly  

a s s e t s  i n t a c t .  T h is  was i n t e n d e d  to  c o n s o l i d a t e  econom ic  pow ers  i n  t h e  

h a n d s  o f  t h e  e l d e s t  so n  so  t h a t  he  m ig h t  be  a b l e  e f f i c i e n t l y  t o  manage 

and  h e n c e  to  d e v e lo p  th e  p r o d u c t i o n  o f  more w e a l th  w i t h i n  t h e  f a m i l y . * 

T h e re  i s ,  h o w e v e r ,  a  b a s i c  and  fu n d a m e n ta l  d i f f e r e n c e  b e tw e e n  th e  

Nyimang i d e a s  o f  s u c c e s s i o n  t o  p r o p e r t y  and th e  n o t i o n  o f  p r i m o g e n i t u r e .  

Among t h e  Nyimang, t h e  e l d e s t  son  i s  o n ly  a c a r e t a k e r  and a g u a r d i a n  o f  

h i s  y o u n g e r  b r o t h e r s .  T h u s ,  a s  a l l  c h i l d r e n  have  no r e s t r i c t e d  r i g h t s  

o f  c l a i m  i n  t h e i r  d e c e a s e d  f a t h e r ’ s e s t a t e ,  e a c h  son  h a s  a  l e g i t i m a t e  

r i g h t  to  l a y  s p e c i f i c  c l a im s  to  i n d i v i d u a l  s h a r e s  o f  t h e  b a s i c  e s t a t e  

o f  t h e i r  d e c e a s e d  f a t h e r ’ s i n t e s t a t e  p r o p e r t y .  The h o l d i n g  o f  t h e  

p r o p e r t y  by th e  e l d e r  so n  i s  by no means e x c l u s i v e .  As s u c h ,  h i s  

p r o p e r t y  r i g h t s  a r e  n o t  s u p e r i o r  t o  t h o s e  o f  h i s  y o u n g e r  b r o t h e r s ,  and 

h e  does  n o t  r e c e i v e  more m a t e r i a l  o b j e c t s  ( e x c e p t  c e r t a i n  s y m b o l ic  i t e m s )  

t h a n  th e  r e s t  o f  h i s  b r o t h e r s .  However, t h e  s u b o r d i n a t i o n  o f  t h e  y o u n g e r  

b r o t h e r  i n  t h e  Nyimang f a m i ly  to  h i s  e l d e r  b r o t h e r  m ust be  s e e n  i n  t h e  

l i g h t  o f  t h e  r e l i g i o u s  d u t i e s  r a t h e r  th a n  i n  r e l a t i o n  t o  any p r e f e r e n t i a l  

o r  p r o p r i e t a r y  t r e a t m e n t .

A l th o u g h  t h e  Nyimang p a t t e r n  o f  s u c c e s s i o n  e c h o es  many o f  t h e

c u s to m a ry  r u l e s  t h a t  a r e  fo u n d  i n  some A f r i c a n  s o c i e t i e s ,  i t  d i f f e r s

s u b s t a n t i a l l y  f ro m  t h a t  a s  f o u n d ,  f o r  ex am p le ,  i n  K ikuyu , Ib o  and  Haya

t r i b e s .  T hus , w h i l e  u n d e r  K ikuyu law  i n t e s t a t e  p r o p e r t y  may be

d i s t r i b u t e d  e q u a l l y  among th e  d e c e a s e d ’ s m ale  c h i l d r e n ,  t h e  e l d e r  son

2seems to  g e t  th e  l i o n ' s  s h a r e .  T h is  i s  d i f f e r e n t  f ro m  Nyimang la w ,

1. See G.D. C o le ,  " I n h e r i t a n c e " ,  i n  E n c y c lo p a e d ia  o f  t h e  S o c i a l  
S c i e n c e s ,  v o l . V I I I ,  New Y ork , 1932, 36.

2 .  See E. G o t r a n ,  Kenya Law o f  S u c c e s s i o n ,  London, , 8 .
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u n d e r  w h ich  i t  i s  t h e  u n m a r r ie d  y o u n g e r  so n  who i s  e n t i t l e d  t o  r e c e i v e

more s h a r e s  t h a n  th e  r e s t  o f  h i s  m a r r i e d  e l d e r  b r o t h e r s .  S i m i l a r l y ,

t h e  p r i n c i p l e  w hereby  t h e  e l d e s t  son  may i n h e r i t  a l l  t h e  p r o p e r t y  o f

t h e  d e c e a s e d  f a t h e r  t o  th e  e x c l u s i o n  o f  h i s  y o u n g e r  b r o t h e r s ,  and  w hich

h a s  b e e n  r e p o r t e d  t o  e x i s t  i n  s o c i e t i e s  such  as  t h o s e  o f  t h e  Ibo* and 

2
t h e  H aya, h a s  no p a r a l l e l  i n  th e  Nyimang law .

I f  t h e  d e c e a s e d  p e r s o n  h a s  b e e n  s u r v i v e d  by s e v e r a l  s o n s ,  th e y  a l l

become c o - h e i r s  and h e n c e  a r e  e n t i t l e d  t o  i n h e i r t  e q u a l  s h a r e s  i n  th e

i n t e s t a t e  p r o p e r t y .  They a l l  become j o i n t l y  and s e v e r a l l y  l i a b l e  f o r

any  d e b t s  i n c u r r e d  by t h e i r  f a t h e r  d u r in g  h i s  l i f e t i m e .  I f ,  on  t h e

o t h e r  h a n d ,  t h e  d e c e a s e d  h a s  o n ly  one s o n ,  t h e n  t h a t  c h i l d  becomes f o r

a l l  l e g a l  p u r p o s e s  a  u n i v e r s a l  s u c c e s s o r  t o  t h e  u r i i v e r s i t a s  j u r i s  o f

h i s  d e c e a s e d  f a t h e r .  T h a t  i s  t o  s a y ,  t h a t  th e  s i n g l e  so n  s t e p s  i n t o

th e  s h o e s  o f  t h e  d e c e a s e d  p e r s o n  and t a k e s  " a l l  t h e  r i g h t s  and a l l  t h e  

3d u t i e s " .  I n  t h i s  c a s e  t h e  o b l i g a t i o n  t o  pay th e  d e b t s  owed by  th e  

e s t a t e  i s  n o t  l i m i t e d ,  a s  h a s  b e e n  i n d i c a t e d ,  t o  t h e  s o lv e n c y  o f  t h e  

e s t a t e  o f  th e  d e c e a s e d  p e r s o n ;  b u t  e x te n d s  t o  t h e  p e r s o n a l  p r o p e r t y  o f  

t h e  s o n .

Nyimang c u s to m a ry  law  r e c o g n i z e s  t h e  e x i s t e n c e  o f  w ha t  may b e  

c a l l e d  a  " c h i e f  m o u rn e r " .  Such  a  p e r s o n  i s  known as  d i y d e ( u ) » The 

d i y d e ( u ) i s  a  n e x t - o f - k i n  who i s  e n t i t l e d  t o  s u c c e e d  t o  t h e  p r o p e r t y  

s h o u ld  th e  p r o p r i e t o r  d i e  i n t e s t a t e .  I n  t h i s  c o n n e x io n  i t  m u s t  be  

s t a t e d  t h a t ,  among th e  Nyimang, p r o p e r t y  d e v o lv e s  upon o n e ’ s i s s u e  and 

t h e i r  d e s c e n d a n ts  and n o t  upon o n e ’ s a n c e s t o r s  ( i . e . ,  f a t h e r  o r  g r a n d 

f a t h e r .  Among th e  Nyimang r i g h t s  to  p r o p e r t y  i n  s u c c e s s i o n  a lw a y s

1. See O b i,  The Ib o  Law o f  P r o p e r t y , o p . c i t . , 153-4 and  e x c e p t i o n s .
2 . See H. Cory and M.M. H a r t n e l l ,  C ustom ary Law o f  Haya T r i b e , 

London, 1945, 1 -2 .
3 . C f . ,  M aine , The A n c ie n t  Law, o p . c i t . , 105-6 .
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d e s c e n d s ,  and n e v e r  a s c e n d s .  The s y s te m  o f  p r o p e r t y  i n h e r i t a n c e  may 

a l s o  o p e r a t e  h o r i z o n t a l l y  w h e re b y ,  i n  t h e  a b s e n c e  o f  t h e  d e c e a s e d ’ s 

i s s u e  o r  t h e i r  d e s c e n d a n t s ,  t h e  b r o t h e r  o r  a n e x t - o f - k i n  (who f a l l s  

i n t o  t h e  c a t e g o r y  o f  t h e  same g e n e r a t i o n  as  t h e  d e c e a s e d )  may be  

a l lo w e d  t o  i n h e r i t  t h e  p r o p e r t y .  F o r  t h i s  r e a s o n  t h e  f a t h e r  c a n n o t  

p r o p e r l y  be  c a l l e d  a s  h i s  c h i l d ’ s doydd ( m o u rn e r ) .  I t  i s  f u r t h e r  

i n d i c a t e d  t h a t  f a t h e r s  a r e  n o t  a l lo w e d  to  i n h e r i t  t h e i r  c h i l d r e n ’ s 

p r o p e r t y  a s  t h a t  may in d u c e  bad  f a t h e r s  to  in v o k e  a n c e s t r a l  s p i r i t s  

and m a l i c i o u s l y  t o  c a u s e  t h e  d e a th  o f  t h e i r  sons  so  a s  t o  i n h e r i t  f rom  

them .*  N e v e r t h e l e s s ,  i f  a  p e r s o n  d i e s  c h i l d l e s s  h i s  f a t h e r  may t a k e  

c a r e  o f  t h e  p r o p e r t y  and  may c h o o se  o r  n o m in a te  one  o f  h i s  ( t h e  f a t h e r ’ s )  

own c h i l d r e n ,  o r  f a i l i n g  t h a t  one o f  h i s  b r o t h e r s ’ s o n s  t o  t a k e  h o ld  

o f  th e  p r o p e r t y  and m arry  a w i f e  f o r  t h e  d e c e a s e d  c h i l d .  T h i s  p r o p e r t y  

w i l l  e v e n t u a l l y  d e s c e n d  to  t h e  m ale  i s s u e  o f  t h e  m a r r i a g e ,  a s  t h e y  

w i l l  be  r e g a r d e d  a s  t h e  l e g i t i m a t e  c h i l d r e n  o f  t h e  d e c e a s e d  p e r s o n .

H ere  i t  m ust be  p o i n t e d  o u t  t h a t  w here  t h e r e  a r e  no s o n s  o r  b r o t h e r s  an  

h e i r  m ust be  a  n e x t - o f - k i n  f ro m  t h e  f a t h e r ' s  s i d e .  I n  s u c h  c a s e s  i t  

i s  n o t  n e c e s s a r y  t h a t  an  e l d e s t  m ale  member s h o u ld  b e  e n t i t l e d  t o  

i n h e r i t :  on  t h e  c o n t r a r y ,  t h e  y o u n g e r  member i s  a lw a y s  to  b e  p r e f e r r e d

t o  t h e  e l d e r  member.

THE ESTATE OF THE DECEASED

I t  h a s  a l r e a d y  b e e n  m e n t io n e d  t h a t  when a man d i e s  h i s  e s t a t e  may 

i n c l u d e  r i g h t s  a s  w e l l  a s  o b l i g a t i o n s .  Such e s t a t e  c o n s i s t s  o f  a l l

1. C f . ,  R.G. A rm stro n g ,  ’’I n t e s t a t e  s u c c e s s i o n  among t h e  Id o m a " ,  i n
J .D .M . D e r r e t t  ( e d . ) ,  S t u d i e s  i n  th e  Law o f  S u c c e s s i o n  i n  N i g e r i a , 
1966, 2 1 3 -5 .  T h is  g e n e r a l  p r i n c i p l e  may a l s o  be  fou n d  i n  Idoma 
w here  f a t h e r s  a r e  n o t  g e n e r a l l y  e n t i t l e d  t o  i n h e r i t  f rom  t h e i r  
c h i l d r e n .
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p e r s o n a l l y  a c q u i r e d  p r o p e r t y  as  w e l l  a s  any  i n h e r i t e d  p r o p e r t y .  T h is  

may a l s o  i n c l u d e  i n t e r e s t s  p e r s o n a l  to  t h e  d e c e a s e d  p e r s o n ,  su c h  as  

g r a t u i t o u s  t e n a n c i e s .  The e s t a t e  o f  t h e  d e c e a s e d  may be  s a i d  to  

c o n s i s t  o f  t h e  f o l l o w i n g :

1. I n t e r e s t s  i n  l a n d ,  i n c l u d i n g  t e n a n c y  r i g h t s .  I t  m ust 

be  n o t e d  t h a t  d e v o l u t i o n  o f  r i g h t s  i n  t r e e s  ( tu m a) may 

e f f e c t e d  s e p a r a t e l y  from  an  i n t e r e s t  and  r i g h t s  i n  

r e l a t i o n  t o  k e i l  ( l a n d / s o i l ) .

2 .  I n t e r e s t s  i n  m ovable  p r o p e r t y .  Most i m p o r t a n t  a r e :

a )  K ie  ( l i v e s t o c k ) ,  i n c l u d i n g  c a t t l e ,  g o a t s ,  s h e e p  and  

o t h e r  d o m e s t ic  a n im a ls

b)  Crops

c) G e n e ra l  h o u s e h o ld  p r o p e r t y

d) W eapons, s u c h  as  g u n s ,  sw o rd s ,  s p e a r s ,  c l u b s  and  

so  f o r t h

e )  P e r s o n a l  e f f e c t s  (o rn a m e n ts  and c l o t h e s )

f )  P e r s o n s  (m in o rs  and widows)

g) C la im s and  d e b t s  a g a i n s t  t h i r d  p a r t i e s .  T h i s  may a l s o  

i n c l u d e  t h e  o b l i g a t i o n s  o f  t h e  d e c e a s e d  p e r s o n  to w a rd  

t h i r d  p a r t i e s

h )  O f f i c e  i n s i g n i a .
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ADMINISTRATION OF THE-ESTATE*
D e a th ,  F u n e r a l  R i t e s  arid B u r i a l  E x p en ses

i )  D ea th

D ea th  among t h e  Nyimang, a s  i n  any human s o c i e t y ,  i s

u n i v e r s a l l y  r e g a r d e d  a s  a  s a d  phenomenon. N e v e r t h e l e s s ,  t h e

d e a t h  o f  a  young p e r s o n  i s  more l a m e n ta b l e  t h a n  t h e  d e a t h  o f  an

aged  p e r s o n ,^  T h e re  i s  t h e r e f o r e  no undue s a d n e s s  s h o u ld  o l d  

2
p e o p le  d i e .  I t  i s  t h u s  t r u e  t h a t  m  many c a s e s  d e a t h  o f  t h e

e l d e r l y  i s  t h e  o c c a s i o n  f o r  ’’r e j o i c i n g  t h a t  a  man h a s  l i v e d  h i s

3l i f e  to  t h e  f u l l  and  h a s  e a r n e d  r e s t ” . I n  any  c a s e ,  t h e  Nyimang 

w ould  s a y  t h a t  d e a th  i s  l i k e  a  t a n y a r i  ( r i t u a l  cerem ony) o r  a  

sa m u rd u , i . e . ,  a  f e s t i v i t y  w here  a l l  c l o s e  r e l a t i v e s  and  f r i e n d s  

w ou ld  be  i d e n t i f i e d  th ro u g h  t h e i r  g a t h e r i n g s  and  c o n t r i b u t i o n s  t o  

t h e  g e n e r a l  e x p e n se s  o f  t h e  o c c a s i o n .

i i )  F u n e r a l  R i t e s  and  B u r i a l  E x p en ses

The n a t u r e  o f  f u n e r a l  r i t e s  and t h e  g e n e r a l  b u r i a l  e x p e n s e s

i s  d e te r m in e d  by th e  i d e n t i t y  and  th e  s t a t u s  o f  t h e  d e c e a s e d  p e r s o n

4m  th e  Nyimang s o c i e t y .  T h u s ,  t h e  r i t e s  t h a t  f o l l o w  and  t h e  

e x p e n se s  t h a t  a r e  i n c u r r e d  i n  t h e  c a s e  o f  t h e  d e a t h  o f  a  s h i r a  

( r a i n m a k e r ) ,  t h e  kw ueer ( c o n s e c r a t e d  S h am an) ,^  o r  a  w e a l th y  t r i b a l  

d i g n i t a r y ,  may d i f f e r  c o n s i d e r a b l y  f rom  t h e  r i t e s  p e r f o r m e d  when a n  

o r d i n a r y  p e r s o n  d i e s .  I n  t h e  o l d  d a y s ,  b i g  k w n e e r s , u n l i k e  o r d i n a r y  

p e o p l e ,  u se d  t o  b e  b u r i e d  i n  t h e i r  w i r  (co m p o u n d  c o u r t y a r d ) .

* The a c c o u n t  w h ic h  f o l l o w s  i s  b a s e d  on d e t a i l e d  p e r s o n a l  o b s e r v a t i o n s  
o f  t h e  w r i t e r  o f  t h e  p r o c e d u r e  a c t u a l l y  f o l l o w e d .

1. See  A. K ro n e n b e rg ,  "Some N o te s  on t h e  R e l i g i o n  o f  t h e  Nyimang” ,
o p . c i t . , 199.

2 .  See S te v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p . c i t . , 93.
3 . I b i d .
4 .  C f_. ,  R .E . B ra d b u ry ,  " F a t h e r  and s e n i o r  son  i n  Edo m o r tu a r y  r i t u a l s " ,  

i n  A f r i c a n  System s o f  T hough t  ( r e p r i n t ,  196 6 ) ,  77 .
5 .  C f . ,  N a d e l ,  "The S tudy  o f  Sham anism ", o p . c i t . , 31 .
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The d e a th  o f  t h e  s h i r a  ( r a in m a k e r )  i s  c o n s i d e r e d  by a l l

Nyimang a s  a n  i m p o r t a n t  e v e n t .  K ro n e n b e rg  r e p o r t s  t h a t :

I n  t h e  e v e n t  o f  t h e  d e a t h  o f  a  S h i l a ,  t h e
p e o p le  o f  t h e  Nyimang H i l l s  g a t h e r  i n
S h i lo w a  and  i t s  i n h a b i t a n t s  h av e  to  p r o v id e
t h e  p e o p le  o f  e a c h  Nyimang H i l l  and a l s o
t h o s e  f ro m  G h u l f a n ,  W a l i ,  K a t l a  and  Fanda
w i t h  a  b u l l .  On th e  g ra v e  o f  t h e  S h i l a
i t s e l f  a  cow and  a b u l l  a r e  s a c r i f i c e d  and
f u r t h e r  b u l l s  a r e  s a c r i f i c e d  i n  h i s  compound.
D u r in g  t h e  b u r i a l  cerem ony nobody from  S h i lo w a
i s  a l lo w e d  t o  k i l l  a n y t h i n g .  When v i s i t o r s
h a v e  l e f t  S h i lo w a  a b u l l ,  a  ram and  h e n s  a r e  • • • • 1 s a c r i f i c e d  m  th e  g u d i . 1

I t  i s  t r u e  t h a t  t h e  d e a t h  o f  t h e  s h i r a  o r  a  c o n s e c r a t e d  kw ueer  i s

r e g a r d e d  a s  a  g r e a t  e v e n t  i n  w h ich  t h e  w ho le  Nyimang p e o p le  and

o t h e r  f r i e n d l y  n e i g h b o u r i n g  t r i b e s  a r e  e x p e c t e d  to  s h a r e  i n  t h e

m o u rn in g .  A f t e r  t h e  d e a t h  o f  t h e  s h i r a  o r  t h e  kw ueer h a s  b e e n

c o n f i r m e d ,  p e o p le  w i l l  im m e d ia te ly  p r o c e e d  to  p r e p a r e  a  g r a v e  f o r

b u r i a l .  B e f o re  t h e  d i g g i n g  o f  t h e  g r a v e  i s  c o m p le te d ,  a  b u l l  i s

s l a u g h t e r e d  and a  new bed  i s  made f rom  i t s  h i d e .  The b e d  w i l l  be

u s e d  t o  l a y  t h e  d e c e a s e d  s h i r a  o r  kw ueer on when h e  i s  b u r i e d .

I t  i s  a  s t r i c t  c u s to m a ry  r u l e  t h a t  t h e  s h i r a  o r  t h e  kw ueer  i s  

n e v e r  b u r i e d  d u r in g  t h e  d a y t im e .  The c o r p s e  m ust  be  rem oved 

s e c r e t l y  t o  t h e  b u r i a l  p l a c e  i n  t h e  m id d le  o f  t h e  n i g h t  a f t e r  i t  h a s  

b e e n  made s u r e  t h a t  a l l  a r e  a s l e e p  and  t h a t  no one i s  t o  b e  m et on 

t h e  way t o  t h e  g r a v e .  B e f o re  t h e  s h i r a  o r  t h e  kw ueer i s  b u r i e d ,  

t r a d i t i o n a l  sh o e s  made f rom  c a t t l e  h i d e  and o rn am e n te d  by k d ry a n g  

( c o w r i e s )  w i l l  be  p u t  on h i s  f e e t  w i t h  o t h e r  c e r e m o n ia l  b u r i a l  r o b e s .  

When th e  b u r i a l  t im e  com es, t h e  c o r p s e  w i l l  n o t  be  c a r r i e d ,  b u t  w i l l  

b e  s u p p o r t e d  and  w a lk ed  a c r o s s  t h e  c o u r t y a r d  t o  t h e  o u t e r  g a t e  o f

1. Kronenberg, op.cit., 209.
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t h e  compound w here  i t  w i l l  t h e n  be  l a i d  on th e  l e a t h e r  b e d  to  b e  

c a r r i e d  t o  t h e  f i n a l  a b o d e .  Those who c a r r y  t h e  c o r p s e  o f  t h e  

s h i r a  o r  t h e  kwueer a r e  n o t  a l lo w e d  t o  s p e a k  i n  a  lo u d  v o i c e .

How ever, a f t e r  t h e  c o r p s e  h a s  b e e n  p u t  i n t o  t h e  g r a v e ,  f a r a n g  

(drum s) w i l l  be  b e a t e n  and r i f l e s  w i l l  be  f i r e d  a s  a  s i g n a l  t h a t  

t h e  body h a s  b e e n  r e s t e d  i n  t h e  g r a v e .

C u s to m a r i ly  t h e  g r a v e  w i l l  n o t  be  c l o s e d  f o r  a t  l e a s t  f o u r  

days."* D u r in g  t h i s  p e r i o d  t h e  p e o p le  who to o k  p a r t  i n  d i f f i n g  t h e  

g r a v e  m ust r e m a in  n e a r  t h e  g r a v e y a r d  and w i l l  be  p r o v id e d  w i t h  

n e c e s s a r y  fo o d  and d r i n k  by t h e  f a m i ly  o f  t h e  d e c e a s e d  u n t i l  t h e  

g r a v e  i s  c l o s e d .  M eanw h ile ,  drums w i l l  c o n t i n u e  to  b e a t  b o t h  i n  

t h e  c o u r t y a r d  o f  t h e  d e c e a s e d ’ s compound and a t  t h e  b u r i a l  p l a c e .

A t t h e  i n t e n d e d  d a t e  o f  t h e  g r a v e  c l o s u r e ,  m e s s e n g e rs  a r e  s e n t  t o  

t h e  n e ig h b o u r i n g  v i l l a g e s  and t r i b e s  so  t h a t  p e o p le  may come t o  make 

t h e i r  l a s t  g o o d b y e s .  As so o n  a s  t h e  a c t u a l  b u r i a l  h a s  t a k e n  p l a c e ,  

guns w i l l  be  f i r e d  a s  a  f a r e w e l l  s a l u t e .  By f i r i n g  guns i t  w i l l  b e  

known t h a t  t h e  d e c e a s e d  ( s h i r a , k w u e e r , o r  a t r i b a l  d i g n i t a r y )  h a s  

f i n a l l y  b e e n  b u r i e d .

As h a s  b e e n  i n d i c a t e d ,  a  b u l l  w i l l  b e  s l a u g h t e r e d  a t  t h e  g r a v e  

when t h e  b u r i a l  o f  a  t h e  s h i r a  o r  a  kw ueer  i s  o v e r  a s  p a r t  o f  t h e  

b u r i a l  ce rem ony . T h is  i s  known a s  b o j u r . The f a m i ly  o f  t h e  

d e c e a s e d  p e r s o n  and a l l  h i s  c l a n  members m ust n o t  e a t  f ro m  t h i s  b o j u r . 

The m eat w i l l  be  consumed e n t i r e l y  by t h e  p u b l i c ,  and p a r t i c u l a r l y  

by th e  s t r a n g e r s  from  non-Nyim ang t r i b e s  who came s p e c i a l l y  f o r  t h e

1. I n f o r m a n t s  v a r y  a s  t o  t h e  l e n g t h  o f  t h e  p e r i o d  d u r in g  w h ic h  t h e  g r a v e  
r e m a in s  o p e n .  But i t  seems t h a t  t h i s  may depend upon w h e th e r  a l l  
i m p o r t a n t  f a m i ly  members ( i . e . ,  e l d e r  s o n s )  a r e  p r e s e n t .  A n o th e r  
r e a s o n  i s  t h a t  t h e  g r a v e  may be  l e f t  op en  so t h a t  p e o p le  f ro m  
d i s t a n t  p a r t s  may come and make t h e i r  l a s t  f a r e w e l l s .
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o c c a s i o n  t o  o f f e r  c o n d o le n c e s .  The a v o id a n c e  o f  e a t i n g  t h e  m eat 

o f  t h e  b o j u r  i s  s i g n i f i c a n t  a s  i t  i s  b e l i e v e d  by th e  Nyimang t h a t  

t h o s e  who e a t  t h i s  m eat w i l l  i n h e r i t  t h e  s i n s  o f  t h e  d e c e a s e d  

p e r s o n .  The i n h e r i t a n c e  o f  t h e  d e c e a s e d  p e r s o n ’ s s i n s  by th e  

s t r a n g e r s  o t h e r  t h a n  f a m i ly  members i s  n o t  h a r m f u l .

The b u r i a l  cerem ony o f  an  o l d ,  w e a l th y  t r i b a l  d i g n i t a r y  i s  

s i m i l a r  to  t h a t  p e r fo rm e d  f o r  a  kw ueer o r  t h e  s h i r a . The o n ly  

d i f f e r e n c e  i s  t h a t  i n  t h e  c a s e  o f  a  w e a l th y  o l d  man, h i s  c o r p s e  

w ou ld  n o t  be  w a lked  a c r o s s  t h e  compound c o u r t y a r d ,  n o r  w ou ld  

o rn a m e n te d  s h o e s  be  p l a c e d  upon h i s  f e e t  when h e  was b u r i e d .  A

b o j u r  ( b u l l )  may b e  s l a u g h t e r e d  a t  t h e  g r a v e  o f  t h e  o l d  t r i b a l  

d i g n i t a r y ,  and  t h e  d i g n i t a r y  to o  may be  b u r i e d  l y i n g  on a  n e w ly -  

made b e d .

P e r s o n s  w i t h  o b n o x io u s  d i s e a s e s  ( e . g . ,  l e p e r s )  and m u r d e r e r s  

( w u l i e ) fo rm  a  s e p a r a t e  c a t e g o r y  o f  p e r s o n s  when t h e i r  b u r i a l  t im e  

com es. T r a d i t i o n a l l y ,  any p e r s o n  who k i l l s  a  human b e i n g  m u s t  w ea r  

a  r e d  b e a d  c a l l e d  k o l d u . The w e a r in g  o f  t h e  r e d  bead  s i g n i f i e s  t h e  

c a r r y i n g  o f  t h e  s i n  and th e  " b lo o d ” o f  t h e  v i c t i m .  When t h e s e  

p e r s o n s  d i e  th e y  m u s t  be  b u r i e d  by s t r a n g e r s .  The r e d  b e a d  ( k o ld u )  

m u s t  be  rem oved a t  t h e  b u r i a l  so  t h a t  t h e  s p i r i t  o f  t h e  d e c e a s e d  may 

r e s t  i n  p e a c e  w i t h o u t  b e in g  h a u n te d  by  w o r l d ly  s i n s .  I t  i s  

s t r o n g l y  b e l i e v e d  by t h e  Nyimang p e o p le  t h a t  a  p e r s o n  who rem oved 

t h e  k o ld u  f rom  t h e  d e c e a s e d  i n h e r i t s  t h e  s i n  and  t h e  " b lo o d "  b u r d e n  

o f  t h e  c u l p r i t .  The same i d e a  o f  s u c c e e d in g  t o  t h e  c u r s e  o f  t h e  

d i s e a s e  e x i s t s  when p e r s o n s  w i t h  o b n o x io u s  d i s e a s e s  a r e  b u r i e d .  

Anyone who b u r ie d ,  t h i s  c a t e g o r y  o f  p e r s o n s  m u s t  r e m a in  u n d e r  s t r i c t  

t a b o o  f o r  f o u r  y e a r s .  D u r in g  t h i s  p e r i o d  su c h  a  p e r s o n  m u st
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a b s t a i n  f rom  e a t i n g  o r  d r i n k i n g  i n  any home o t h e r  t h a n  h i s  own 

u n t i l  t h e  p e r i o d  o f  f o u r  y e a r s  h a s  e l a p s e d .  Should  t h i s  

r e s t r i c t i v e  r u l e  be  d i s r e g a r d e d ,  t h e n  t h e  p e r s o n  w ould  s u f f e r  t h e  

a u to m a t i c  s a n c t i o n  o f  d y in g .  A f t e r  t h e  f o u r  y e a r s  h av e  e l a p s e d ,  

t h e  c u r s e  i s  deemed t o  be  rem oved and e v e r y t h i n g  w i l l  r e t u r n  t o  

n o r m a l .  However, i t  m ust be rem embered t h a t  a l t h o u g h  t h e  c h i l d r e n  

o f  t h e  d e c e a s e d  p e r s o n  (w h e th e r  he  s u f f e r e d  f rom  an  o b n o x io u s  

d i s e a s e  o r  was a  k i l l e r )  c an  a lw ays  b u ry  h im  and  th u s  s h o u l d e r  t h e i r  

f a t h e r ' s  s i n s ,  y e t  p e o p le  a c t u a l l y  p r e f e r  to  c a l l  s t r a n g e r s  

( n o rm a l ly  k i s h i ) from  non-Nyim ang t r i b e s  t o  remove t h e  k o l d u  and

p e r f o r m  t h e  b u r y i n g .  A g o a t  o r  a  cow w i l l  be  p a i d  t o  t h e  s t r a n g e r

who b u r i e s  su c h  a  p e r d o n .

T h e re  a r e  s e r i e s  o f  r i t e s  and b u r i a l  e x p e n se s  b e f o r e  t h e  f i n a l

p r o p e r t y  o f  t h e  d e c e a s e d  i s  d i s t r i b u t e d .  S te v e n s o n  r e p o r t s  t h a t :

A f t e r  t h e  b u r i a l  a  g o a t  i s  s a c r i f i c e d  i n  t h e  d ead
p e r s o n ' s  compound and  w a t e r  i s  p o u re d  on t h e  g ro u n d .
T h i s  i S j f o o d  and d r i n k  f o r  t h e  g e s h i n , t h e  p e r s o n ' s  
s p i r i t .

I t  i s  c u s to m a ry  t h a t  a f t e r  t h e  b u r i a l  o f  t h e  d e c e a s e d  p e r s o n  i s

2
o v e r ,  a  g o a t  known a s  bongu kwodo ( l i t . ,  " g o a t  o f  w a t e r " )  w i l l  b e  

s l a u g h t e r e d  im m e d ia te ly  a f t e r  t h e  p e o p le  h a v e  r e t u r n e d  home from  t h e  

b u r i a l  g ro u n d .  A c c o rd in g  t o  Nyimang i d e a s ,  t h e  g e s h in  ( t h e  s p i r i t )  

o f  t h e  d e c e a s e d  p e r s o n  w i l l  r e m a in  w a n d e r in g  and w i l l  n o t  b e  a l lo w e d  

to  j o i n  t h e  o t h e r  a n c e s t o r s  i n  t h e  o t h e r  w o r l d .  The s p i r i t  w i l l  

r e m a in  t h i r s t y  and w i l l  n o t  be  a l lo w e d  to  d r i n k  w a t e r  by t h e  o t h e r  

g e s h i n  u n l e s s  he  ( t h e  new g e s h i n ) o f f e r s  s o m e th in g  i n  e x c h a n g e .

1. S t e v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p . c i t . ,  9 4 .
See a l s o  K ro n e n b e rg ,  o p . c i t . , 201 .

2 . T h is  i s  som etim es known a s  bongu  k i  ( l i t . ,  " a  t h i n g  f o r  w a t e r " .



4 04

The s a c r i f i c e  o f  t h e  bongu kwodo, as  i s  i n d i c a t e d  by i t  name, i s  

r e g a r d e d  a s  a g i f t  by  t h e  l i v i n g  members t o  t h e  g e s h in  o f  t h e  

d e c e a s e d  p e r s o n  so  t h a t  he  may u se  i t  t o  pay  f o r  w a t e r  i n  t h e  

o t h e r  w o r l d .

As a g e n e r a l  r u l e ,  t h e  bongu kwodo and t h e  b o j u r  m u s t  b e  t a k e n  

f rom  th e  d e c e a s e d ' s  e s t a t e .  I t  i s  a lm o s t  a  r u l e  o f  thumb t h a t  

any Nyim ang, how ever p o o r ,  m ust  t r y  and s e c u r e  a t  l e a s t  a  g o a t  t o  

b e  s a c r i f i c e d  f o r  h i s  g e s h in  a s  bongu  k i  a f t e r  h e  d i e s .  ̂ S hou ld  

t h e  d e c e a s e d  p e r s o n  l e a v e  any s o r t  o f  p r o p e r t y ,  t h e n  no p r o b le m  

a r i s e s ;  o t h e r w i s e  a l l  f u n e r a l  e x p e n s e s  ( e s p e c i a l l y  t h e  bongu  

kwodo o r  k i )  m ust be  p r o v id e d  by th e  d i y d d , ( t h e  c h i e f  m o u r n e r ) ,  o r  

by any n e x t - o f - k i n .

How ever, i t  m ust be  p o i n t e d  o u t  t h a t  t h e  f a c t  o f  p r o v i d i n g  a

s a c r i f i c e  o r  s l a u g h t e r i n g  a bongu k i  by  a  r e l a t i v e  o r  a  n e x t - o f - k i n ,

does  n o t  i n  i t s e l f  c r e a t e  a  l e g a l  r i g h t  i n  su c h  a  p e r s o n  t o  s h a r e  i n

t h e  p r o p e r t y  o f  t h e  d e c e a s e d  p e r s o n .  C o n v e r s e l y ,  a  p e r s o n  who h a s

a  v e s t e d  r i g h t  i n  t h e  d e c e a s e d ' s  p r o p e r t y  ( e . g . ,  a  s o n )  w i l l  be

e n t i t l e d  t o  r e c e i v e  h i s  l a w f u l  s h a r e  e v e n  i f  su c h  a  so n  h a s

d e l i b e r a t e l y  a b s t a i n e d  f ro m  c o n t r i b u t i n g  t o  t h e  b u r i a l  e x p e n s e s .

T h i s  r u l e  i s  d i f f e r e n t  f ro m  t h a t  w h ich  p r e v a i l s  i n  some A f r i c a n

s o c i e t i e s  w h e re ,  a s  i n  E do , f a i l u r e  by  a so n  t o  c o n t r i b u t e  o r

p e r f o r m  f u n e r a l  r i t e s  f o r  h i s  d e c e a s e d  f a t h e r  may i n v a l i d a t e  h i s

2c l a i m  t o  s u c c e e d  t o  p r o p e r t y .  The bongu  k i  m ust b e  s a c r i f i c e d  

b e f o r e  t h e  h e i r s  e n t e r  i n t o  p o s s e s s i o n  o f  t h e  p r o p e r t y .  I f  t h e  

d e c e a s e d  i s  a  woman, t h e  bongu  k i  m ust be  p r o v id e d  by  h e r  h u s b a n d ;

1. C f . ,  J .  Goody, D e a th ,  P r o p e r t y  and t h e  A n c e s t o r s , S t a n f o r d ,  1962, 
157 , w here  t h e  a u t h o r  m e n t io n s  t h a t  among t h e  Lo Dagaa o f  W est 
A f r i c a ,  a  p o t  o f  c o w r ie s  w i l l  be  s e t  a s i d e  a s  f u n e r a l  e x p e n s e s  
b e f o r e  a  p e r s o n  d i e s .

2 .  See R .E . B ra d b u ry ,  " F a t h e r  and s e n i o r  so n  i n  Edo m o r tu a r y  r i t u a l " ,  
o p . c i t . , 98 .
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b u t  w i l l  be  s a c r i f i c e d  by t h e  woman's b r o t h e r  o r  h e r  so n  as  t h e  

h u sb a n d  c a n n o t  make s a c r i f i c e s  o r  l i b a t i o n s  t o  h i s  w i f e ' s  g e s h i n .

A l l  b u r i a l  c o n t r i b u t i o n s  p r o v id e d  by th e  f r i e n d s  and  r e l a t i v e s  

o f  t h e  d e c e a s e d ' s  f a m i ly  m ust be  g iv e n  t o  t h e  d iy d d  ( t h e  e l d e s t  

s o n  o r  any n e x t - o f - k i n ) .  T h is  p r o p e r t y  m ust be u se d  i n  t h e  f i r s t  

p l a c e  t o  m eet t h e  f u n e r a l  e x p e n s e s  and  t h e  r e s i d u e  w i l l  be  added  

t o  t h e  g e n e r a l  e s t a t e  o f  t h e  d e c e a s e d  to  be  d i s t r i b u t e d  am ongst 

t h e  r e s p e c t i v e  h e i r s .  I t  seems t h a t  t h e  c o n t r i b u t i o n s  o f  t h e  

k i n - g r o u p s  and  o t h e r  a f f i n a l ,  r e l a t i v e s  i s  a common p r a c t i c e  i n  

many A f r i c a n  s o c i e t i e s .  T h u s ,  Goody t e l l s  u s  t h a t  i n  Lo Dagaa 

i n  W est A f r i c a ,  f r i e n d s ,  i n - l a w s  and o t h e r  r e l a t i v e s  a r e  bound by  

t h e  r u l e s  o f  r e c i p r o c i t y  t o  c o n t r i b u t e  to  t h e  f u n e r a l  e x p e n s e s  by 

g i v i n g  g i f t s  t o  t h e  f a m i ly  o f  t h e  d e c e a s e d  p e r s o n .^  The a f f i n a l  

r e l a t i v e s ,  among th e  Nyim ang, e s p e c i a l l y  t h e  h u s b a n d s  o f  o n e ' s  

d a u g h t e r s ,  t a k e  an  i m p o r t a n t  p a r t  i n  c o n t r i b u t i n g  to  t h e  f u n e r a l  

e x p e n s e s  o f  t h e  d e c e a s e d  p e r s o n .  As a g e n e r a l  s t a t e m e n t ,  e a c h  

s o n - i n - l a w ,  i n c l u d i n g  h u s b a n d s  o f  g r a n d d a u g h te r s  o f  t h e  d e c e a s e d ,  

m ust  b r i n g  a  g o a t  and a  p i e c e  o f  c l o t h  as  a  b u r i a l  c o n t r i b u t i o n  t o  

t h e  f a t h e r  o r  m o t h e r - i n - l a w .  Som etimes a  p e r s o n  b e f o r e  h e  o r  s h e  

d i e s  may i n d i c a t e  h i s  o r  h e r  w i s h  t h a t  a c e r t a i n  s o n - i n - l a w  m ust 

" b u ry  h im  o r  h e r  by p r o v i d i n g  a  b u l l  o r  a  cow", v i z . , t h e  s o n -  

i n - l a w  m ust c o n t r i b u t e  by g i v i n g  a b u l l  o r  a  cow a s  a  m o u rn in g  

e x p e n se  f o r  t h e  d e c e a s e d .  I n  t h e  m a j o r i t y  o f  c a s e s  t h i s  i n f o r m a l  

r e q u e s t  w i l l  be  r e s p e c t e d  by  t h e  s o n - i n - l a w  f o r  f e a r  t h a t  

m i s f o r t u n e  m ig h t  b e f a l l  h i s  c h i l d r e n .  The f o l l o w i n g  d ia g r a m

1. See Goody, op.cit., 157-8 passim.
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i s  i l l u s t r a t i v e  o f  t h e  p e r s o n s  who m ust c o n t r i b u t e :  

F ig u r e  X V III  it .

0  =  A*

O *

I n  th e  above d ia g ra m , when A d i e s  i t  i s  in cu m b e n t  upon e a c h  o f  C 

and D (h u sb a n d s  o f  t h e  d e c e a s e d ’ s d a u g h t e r s )  and X, Y and  Z 

(h u sb a n d s  o f  t h e  g r a n d d a u g h te r s  o f  t h e  d e c e a s e d )  t o  p r o v i d e  a 

g o a t  o r  a  p i e c e  o f  c l o t h  as  a  b u r i a l  c o n t r i b u t i o n  to  A 's  f u n e r a l .  

As a  m odern d e v e lo p m e n t ,  money i s  f r e q u e n t l y  g iv e n  a s  a  s u b s t i t u t e  

f o r  g o a t s . F r i e n d s  and  c l o s e  r e l a t i v e s  a r e  a l s o  e x p e c t e d  t o  g iv e  

to k e n  g i f t s  f o r  b u r i a l .  The o b l i g a t i o n  o f  p r o v i d i n g  t h e  g i f t s  

t o  t h e  b e r e a v e d  m ust be  m u tu a l l y  o b s e rv e d  by t h e  p a r t i e s  i n v o l v e d .  

T h u s ,  i n  t h e  above c a s e ,  s h o u ld  t h e  i n - l a w s  and t h e  c l o s e  

r e l a t i v e s  f a i l  t o  g iv e  b u r i a l  g i f t s  t o  B f o r  h i s  f a t h e r ' s  o r  

m o t h e r ' s  b u r i a l ,  t h e n  B w ould  n o t  l a t e r  g iv e  g i f t s  t o  any p a r t y  

who d id  n o t  c o n t r i b u t e  when B 's  p a r e n t s  d i e d .  Shou ld  B condone
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and o f f e r  any g i f t  t o  a  p a r t y  who f a i l e d  to  a s s i s t  h im , t h e n  th e  

g e s h i n  o f  B ’ s d e c e a s e d  p a r e n t  becomes B 's  sudo  ( f u l l  o f  v e n g e a n c e )  

and  may t e n d  to  do m i s c h i e f  t o  B and h i s  f a m i l y .

A f t e r  a month o r  two ( t im e  may v a r y  a c c o r d i n g  to  c i r c u m s t a n c e s )  

a n o t h e r  i m p o r t a n t  cerem ony known a s  w u lau  nyonda  ( l i t . ,  " t h e  t a k i n g  

o r  rem o v in g  i n t o  t h e  h u t " )  w i l l  be  p e r f o r m e d .  A c c o rd in g  t o  Nyimang 

i d e a s  t h e  g e s h i n  o f  t h e  d e c e a s e d  p e r s o n  w i l l  r e m a in  w a n d e r in g  a b o u t  

w i t h o u t  any  p r o p e r  abode to  r e s t  u n l e s s  t h e  r i t e  o f  Wulau nyonda i s  

p e r fo rm e d  to  b r i n g  h im  home a g a i n .  The cerem ony o f  Wulau n y o n d a , 

e s p e c i a l l y  i f  th e  d e c e a s e d  i s  a  kw ueer o r  an  o l d  t r i b a l  d i g n i t a r y ,  i s  

r e g a r d e d  as  a  g r e a t  f e s t i v i t y  w h ich  w i l l  be  a t t e n d e d  by many 

p e o p l e .  P l e n t y  o f  a s h i  ( b e e r )  w i l l  be  p r e p a r e d  to  w h ich  f r i e n d s  

and  r e l a t i v e s  w i l l  c o n t r i b u t e .  A cow i s  s l a u g h t e r e d  f o r  t h e  

p u b l i c .  Those  p e o p le  who d i d  n o t  p r o v id e  t h e i r  b u r i a l  g o a t s  o r  

w h a te v e r  g i f t s  d u r i n g  th e  f i r s t  m ourn ing  o r  a t  t h e  r i t e  o f  " h a i r  

s h a v i n g " ,  w i l l  t a k e  t h i s  o p p o r t u n i t y  t o  b r i n g  t h e i r  g i f t s .  A l l  

p e o p le  who t a k e  p a r t  i n  t h i s  f e s t i v i t y  w i l l  be  g ro u p ed  a c c o r d i n g  to  

t h e i r  c l a n  m em bersh ip  o r  h a m l e t s ,  w hereupon  fo o d  and d r i n k  w i l l  be  

p r e s e n t e d  t o  them . The o c c a s i o n  w i l l  be  c o n s i d e r e d  a s  a  d r i n k i n g  

and  e a t i n g  f e s t i v i t y .  I n  t h e  e v e n in g  th e  young  p e o p le  w i l l  

r e j o i c e  by d a n c in g  t o  t h e  lo u d  rh y th m  o f  t h e  b e a t i n g  f a r a n g  (d ru m ),

i i i )  I n t e r i m  A d m i n i s t r a t i o n  o f  P r o p e r t y

I m m e d ia te ly  a f t e r  t h e  d e a th  o f  a  p e r s o n  a  te m p o ra ry  

a d m i n i s t r a t o r  m ust be  fo u n d  t o  c o l l e c t  and c o n t r o l  t h e  d e c e a s e d ' s  

p r o p e r t y  u n t i l  such  t im e  a s  a n o th e r  f a m i ly  comes f o r w a r d ,  o r  u n t i l  

t h e  a c t u a l  d i s t r i b u t i o n  o f  p r o p e r t y  t a k e s  p l a c e .  I n  c e r t a i n  c a s e s ,  

a  p e r s o n  b e f o r e  he d i e s  may a p p o i n t  someone t o  lo o k  a f t e r  t h e
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p r o p e r t y  u n t i l  h i s  c h i l d r e n  a r r i v e .  The a p p o in t e d  p e r s o n  w i l l  

be  r e g a r d e d  a s  a  c a r e t a k e r .  I f  t h e  c a r e t a k e r  i s  a  r e l a t i v e  o r  

a  c l a n  member, th e n  he  may a c t  a s  c h i e f  m ourner  a s  w e l l ,  and  may 

p e r f o r m  any n e c e s s a r y  t a n y a r i  ( r i t e s )  c o n c e r n in g  t h e  b u r i a l  o f  

t h e  d e c e a s e d .  On c e r t a i n  o c c a s i o n s ,  t h e  c a r e t a k e r  a t  t h i s  s t a g e  

would  n o t  n e c e s s a r i l y  be  a p p o in t e d  by t h e  d e c e a s e d  o r  e v e n  by t h e  

v i l l a g e  e l d e r s .  T h u s ,  s h o u ld  a p e r s o n  d i e  w h i l e  h i s  c h i l d r e n  a r e  

away, t h e n  any n e ig h b o u r ,  f r i e n d ,  y o u n g e r  b r o t h e r ,  f a t h e r  o r  

n e x t - o f - k i n  may v o l u n t a r i l y  t a k e  c a r e  o f  th e  d e c e a s e d ' s  p r o p e r t y  

w i t h o u t  b e in g  a s k e d  to  do s o .  Sometimes a w i f e  may be  a p p o i n t e d  

a s  an  i n t e r i m  a d m i n i s t r a t o r  o f  h e r  d e c e a s e d  h u s b a n d 's  e s t a t e  i n  

t h e  a b s e n c e  o f  grow n-up c h i l d r e n  o r  any  n e x t - o f - k i n .

The p e r s o n  who s h o u l d e r s  t h e  r e s p o n s i b i l i t y  o f  l o o k in g  a f t e r  

t h e  d e c e a s e d ' s  e s t a t e  w i l l  do so  u n t i l  t h e  cerem ony o f  j e y u  

i r d i d a  ( r i t e  o f  h a i r  s h a v in g )  h a s  b e e n  p e r f o r m e d .  T h is  ce re m o n y ,  

a s  w i l l  be  shown, i s  a p u b l i c  m e e t in g  a t  w h ich  a l l  m a t t e r s  

c o n c e r n in g  t h e  c a u s e  o f  d e a th  and th e  a d m i n i s t r a t i o n  o f  t h e  

p r o p e r t y  w i l l  be  d i s c u s s e d  a t  l e n g t h  by th e  p u b l i c .  How ever, i t  

m ust  be  p o i n t e d  o u t  t h a t  t h e  i n t e r i m  a d m i n i s t r a t o r  i s  b u t  a  c a r e 

t a k e r  o f  t h e  e s t a t e  and h a s  no r i g h t  t o  s u e  f o r  t h e  b e n e f i t  o f  

t h e  e s t a t e ,  n o r  h a s  h e  any  power t o  c o l l e c t  d e b t s  on b e h a l f  o f  t h e  

h e i r s .  S i m i l a r l y ,  h e  h a s  no a u t h o r i t y  t o  r e p a y  d e b t s  f ro m  t h e  

d e c e a s e d ' s  e s t a t e ,  and i s  n o t  e x p e c te d  to  r e c e i v e  any  r e m u n e r a t i o n  

i n  c o n s i d e r a t i o n  f o r  h i s  w ork . I f  h e  h i m s e l f  i s  an  i n t e r e s t e d  

p a r t y ,  i . e . ,  an  h e i r ,  t h e n  he  m ust k e e p  th e  p r o p e r t y  i n t a c t  u n t i l  

h i s  f i n a l  a p p o in tm e n t  ( a s  a  fo rm a l  a d m i n i s t r a t o r )  h a s  b e e n  

c o n f i rm e d  i n  t h e  p u b l i c  m e e t in g  t h a t  f o l l o w s .



409

i v )  J e y u  I r d i d a  ( " h a i r  s h a v in g " )

The r i t e  o f  j e y u  i r d i d a  i s  by f a r  t h e  m ost  i m p o r t a n t  moment 

i n  t h e  s e r i e s  o f  a f t e r - d e a t h  c e re m o n ie s .  I t  c o n c e r n s  t h e  g e n e r a l

a d m i n i s t r a t i o n  o f  th e  e s t a t e  and  th e  f o rm a l  d e f i n i t i o n  o f  t h e  

r o l e s  to  be a s s i g n e d  t o  o t h e r  f a m i ly  m em bers. T h e re  i s  no 

c e r t a i n  t im e  l i m i t  d u r i n g  w h ich  th e  t a n y a r i  ( " r i t e " )  o f  j e y u  

i r d i d a  i s  p e r f o r m e d .  The p e r fo rm a n c e  o f  t h i s  cerem ony d ep e n d s  

on th e  c i r c u m s t a n c e s ,  su c h  a s  t h e  econom ic  s i t u a t i o n  and  t h e  

d e c e a s e d ' s  f a m i ly  ( w e a l th y  o r  p o o r ) ,  w h e th e r  a l l  f a m i ly  members 

a r e  p r e s e n t ,  o r  w h e th e r  t h e  d e c e a s e d  p e r s o n  i s  an  o l d  man o r  an  

i n f a n t .  Where t h e  d e c e a s e d  was an  a d u l t  w i t h  a  l a r g e  f a m i l y  and  

who had  become a member o f  an  a g e - g r a d e  by p e r f o r m i n g  t h e  cerem ony  

o f  a s h i o  l i d a  ( d r i n k i n g  t h e  b e e r ) , t h e n  more p r e p a r a t i o n s  a r e  

n e e d e d .  I n  t h i s  c a s e  i t  i s  uncum bent on t h e  f a m i ly  members to  

p r e p a r e  p l e n t y  o f  b e e r  ( a s h i ) , f o r  many g u e s t s  w i l l  be  e x p e c t e d  t o  

a t t e n d  th e  ce rem ony . As t h i s  w i l l  i n v o l v e  e x p e n d i t u r e ,  t h e  r i t e  

may n o t  be  p e r fo rm e d  i m m e d ia te ly .  But i f  t h e  d e c e a s e d  p e r s o n  i s  

an  i n f a n t  o r  a  young p e r s o n  who h a s  n o t  p e r fo rm e d  t h e  a g e - g r a d e  

cerem ony o f  a s h i o  t w i l  y t h e n  no e l a b o r a t e  p r e p a r a t i o n s  a r e  n e c e s s a r y  

and th e  cerem ony o f  j e y u  i r d i d a  would  be  c a r r i e d  o u t  p o s s i b l y  on 

t h e  day  n e x t  to  t h e  b u r i a l  o r  w i t h i n  a  few d a y s .

T hus ,  soon  a f t e r  t h e  b u r i a l  i s  o v e r ,  t h e  f a m i ly  o f  t h e  

d e c e a s e d  w i l l  s t a r t  t o  p r e p a r e  f o r  t h e  ceremony o f  j e y u  i r d i d a .

As a g e n e r a l  r u l e  t h e  e l d e r  so n  m ust be  p r e s e n t  b e f o r e  t h e  a c t u a l  

" h a i r  s h a v in g "  t a k e s  p l a c e .  A t t h e  t im e  o f  t h e  cerem ony a  h e - g o a t  

i s  s l a u g h t e r e d  a s  wuru nyim udo kwodo. T h is  g o a t  w i l l  b e  t a k e n  f ro m  

th e  d e c e a s e d ' s  e s t a t e ,  o r  f ro m  th e  g o a t s  g iv e n  by r e l a t i v e s  a s
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r e s p o n s i b l e  f o r  p r o v i d i n g  t h e  s a c r i f i c i a l  g o a t .

The cerem ony o f  j e y u  i r d i d a  t a k e s  p l a c e  a t  a  fo rm a l  

p u b l i c  m e e t in g ,  w h ich  a l l  f a m i ly  m em bers, i n c l u d i n g  

th e  a f f i n a l  r e l a t i v e s ,  c l o s e  f r i e n d s ,  u n r e l a t e d  n e i g h b o u r s ,  a l l  

t h o s e  who h a v e  any b lo o d  c o n n e x io n s  w i t h  t h e  d e c e a s e d  a n d ,  m ost 

i m p o r t a n t ,  a l l  p e r s o n s  who h a v e  i n t e r e s t s ,  v i z . , c r e d i t o r s  and 

anyone  ( o t h e r  t h a n  f a m i ly  members) t o  whom i n t e r  v iv o s  g i f t s  w ere  

made by th e  d e c e a s e d  p e r s o n  m ust  a t t e n d .

I n  t h i s  m e e t in g  th e  r e a s o n s  f o r  th e  d e c e a s e d ' s  d e a th  w i l l  be  

d i s c u s s e d  a t  l e n g t h ,  and th e  p u b l i c  w i l l  d e te r m in e  th e  a p p r o p r i a t e  

k in d  o f  remedy to  be  t a k e n  i n  o r d e r  to  s to p  any f u t u r e  m i s f o r t u n e s .  

Thus any p e n d in g  o r  u n p e rfo rm e d  t a n y a r i  ( r i t e )  o r  any d e d i c a t i o n s  

w h ich  w ere  n o t  o f f e r e d  t o  t h e  a n c e s t o r s  m ust  be  c a r r i e d  o u t  by th e

re m a in in g  f a m i ly  m em bers. I t  m ust be n o t e d  t h a t  t h e  n i g h t  b e f o r e

t h e  t a n y a r i  o r  j e y u  i r d i d a  an d  th e  n i g h t  f o l l o w i n g  th e  b u r i a l  w i l l  be 

known as  ab du (m ourn ing  n i g h t ) . B e fo re  t h e  p u b l i c  m e e t in g  i s  

h e l d  a l l  f a m i ly  members and  t h e i r  c l o s e  r e l a t i v e s ,  who t a k e  p a r t  

i n  t h e  m o u rn in g ,  w i l l  d i s c u s s  b e f o r e h a n d  and d e c id e  and a g r e e  

among th e m s e lv e s  upon a  common p a t t e r n  o r  l i n e  t o  be  t a k e n  by  th e  

f a m i ly  members d u r in g  t h e  p u b l i c  d i s c u s s i o n .  I n  m ost c a s e s  a

p e r s o n ,  u s u a l l y  t h e  e l d e r  so n  o r  a  g u a r d i a n ,  w i l l  b e  c h o s e n  a s  t h e

f a m i ly  spokesm an . I n  a d d i t i o n  a d i s c u s s i o n  a s  t o  how t h e  p r o p e r t y  

s h o u ld  be a d m i n i s t e r e d  o r  d i s t r i b u t e d  w i l l  t a k e  p l a c e .  T h i s  

m e e t in g  i s  n o t  a lw ays  ca lm  o r  p e a c e f u l ,  a s  w ould  n o r m a l ly  be  

e x p e c te d  i n  su c h  a  s i t u a t i o n .  T hus ,  on c e r t a i n  o c c a s i o n s ,  some
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b i t t e r  and a c r im o n io u s  w ords may be  exchanged  and r i v a l r y  b e tw e e n  

b r o t h e r s  ( e s p e c i a l l y  s t e p - b r o t h e r s )  may come t o  t h e  s u r f a c e .  

A n o th e r  r e a s o n  f o r  su c h  a m e e t in g  i s  to  com prom ise and i f  p o s s i b l e  

t o  s u p p r e s s  any p o t e n t i a l  r i v a l r i e s  w h ich  x^ould und e rm in e  t h e  

f a m i ly  u n i t y  b e f o r e  su c h  d i f f e r e n c e s  become known to  t h e  p u b l i c .

On th e  day o f  t h e  " s h a v i n g "  a l l  t h e  p a r t i c i p a n t s  s i t  i n  a  

b i g  c i r c l e  w i t h  men and women s i t t i n g  a p a r t  f a c i n g  e a c h  o t h e r .

I t  i s  a l s o  cu s to m a ry  t h a t  t h e  e l d e r  son  o r  t h e  d iy d £  i s  t h e  one 

who makes t h e  o p e n in g  s p e e c h .  A f t e r  t h e  f i r s t  s p e e c h  a c h a n ce  

to  sp e a k  i s  g iv e n  t o  t h e  o t h e r  members o f  t h e  f a m i ly  and t o  t h e  

r e s t  o f  t h e  p u b l i c .  Even c h i l d r e n  and women w i l l  be  a l lo w e d  t o  

s p e a k  f r e e l y ,  and w i l l  be  r e q u i r e d  to  a t t e s t  a s  w i t n e s s e s  t o  any 

n u n c u p a t iv e  w i l l  made by t h e  d e c e a s e d  p e r s o n .  One o f  t h e  m ain , 

p u r p o s e s  o f  t h i s  g a t h e r i n g  i s  t o  r e s o l v e  any p e n d in g  d i f f e r e n c e s  

w i t h i n  t h e  d e c e a s e d  p e r s o n ' s  f a m i l y .  F o r  t h i s  r e a s o n  any 

d i s s a t i s f i e d  member w i l l  be  e n t i t l e d  t o  v o i c e  h i s  g r i e v a n c e s .

A f t e r  t h a t  t h e  e l d e r s  w i l l  t r y  t o  p a t c h  up th e  q u a r r e l ,  r e c o n c i l e  

t h e  a n t a g o n i s t s ,  and f o r e s t a l l  any p o s s i b l e  f u t u r e  d i s a g r e e m e n t s .

When th e  d e c e a s e d ' s  o r a l  n u n c u p a t iv e  w i l l  i s  d i s c u s s e d ,  any 

p e r s o n  who h a d  h e a rd  a n y t h i n g  s a i d  by th e  dead  p e r s o n  r e g a r d i n g  

t h e  way i n  w h ich  t h e  p r o p e r t y  s h o u ld  be  d i s t r i b u t e d  w i l l  b e  a s k e d  

t o  t e s t i f y  i n  f r o n t  o f  t h e  p u b l i c .  I t  i s  th u s  r e m a r k a b le  t h a t  

t h e  d i s c u s s i o n  o f  t h e  f a m i ly  a f f a i r s  and t h e  d e v o l u t i o n  o f  t h e  

r i g h t s  i s  n o t  c o n f in e d  t o  t h e  f a m i ly  members a l o n e ,  b u t  e v e ry o n e  

p r e s e n t  a t  t h e  m e e t in g  w i l l  be  a l lo w e d  to  s p e a k .  I t  i s  s i m i l a r  

to  an  open  c o u r t  i n  f r o n t  o f  w hich  a l l  d i s p u t i n g  p a r t i e s  w i l l  t a k e  

p a r t  i n  t h e  a d j u d i c a t i o n .  Anyone who h a s  a  c l a i m  on th e  d e c e a s e d
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p e r s o n ' s  e s t a t e  m ust s p e ak  up and t r y  to  e s t a b l i s h  h i s  c l a im .

Such p e r s o n s  may i n c l u d e  a f f i n a l  r e l a t i v e s  who w i l l  t r y  to  

r e a s s e r t  t h e i r  r i g h t s  to  t h e  r e m a in in g  su  and  k o r u  ( t h e  i n c o m p le te  

p o r t i o n  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n ) . A l l  t h e  c la im s  a g a i n s t  

t h e  e s t a t e  o f  th e  d e c e a s e d  w i l l  be  d i r e c t e d  t o  t h e  d iy d d  ( c h i e f  

m o u rn e r)  who, i n  m ost c a s e s ,  w i l l  b e  t h e  e l d e s t  s o n .  The e l d e s t  

s o n ,  o r  anyone  a c t i n g  i n  h i s  p l a c e ,  w i l l  e i t h e r  co n ced e  to  t h e  

e x i s t e n c e  o f  such  d e b t s  o r  c o n t e s t  i t e m s ,  i n  w h ich  c a s e  t h e  

c l a i m a n t s  w i l l  be  r e q u i r e d  t o  b r i n g  w i t n e s s e s  t o  e s t a b l i s h  s u c h  

c l a i m s .  I n  c e r t a i n  c a s e s ,  su c h  w i t n e s s e s  may be  r e q u i r e d  t o  t a k e  

a n  o a th  on f e t i s h e s  b e l o n g i n  t o  t h e  k w u n i . The s h i n d i  ( p u b l i c )  

w i l l  a c t  a s  j u r o r s  f o r  a s s e s s i n g  and a c t i n g  a s  f u t u r e  w i t n e s s e s  

i f  su c h  a  c l a i m  i s  l a t e r  d e n ie d  by th e  h e i r s  o f  t h e  d e c e a s e d .

Even f a m i ly  members who w a n t  t o  e s t a b l i s h  s p e c i f i c  r i g h t s  o v e r  

t h e  p r o p e r t y  o f  t h e  d e c e a s e d  a s ,  f o r  e x a m p le ,  w here  a  so n  c l a i m s  

t h a t  t h e  d e c e a s e d  f a t h e r  had  made an  i n t e r  v i v o s  b e q u e s t  t o  h im , 

m ust  do so  b e f o r e  t h e  s h i n d i  ( p u b l i c )  i n  t h i s  g e n e r a l  m e e t in g .

Thus a  c r e d i t o r ,  an a f f i n a l  r e l a t i v e  o r  a  f a m i ly  member who 

f a i l s  to  e s t a b l i s h  h i s  c l a i m  i n  f r o n t  o f  t h e  s h i n d i  a t  t h e  t im e  

j e y u  i r d i d a  Cwhile he  was p r e s e n t )  would  n o t  h a v e  h i s  c l a i m  

h e a r d  i n  t h e  f u t u r e .  C o n v e r s e ly ,  once  a r i g h t  h a s  b e e n  

acknow ledged  by th e  h e i r s  o f  t h e  d e c e a s e d  p e r s o n  i n  p u b l i c ,  i t  

becomes d i f f i c u l t  to  deny t h a t  such  a r i g h t  h a s  e x i s t e d ,

v )  The A p p o in tm en t  o f  t h e  C a r e t a k e r  ( g u a r d i a n )

I t  h a s  a l r e a d y  b een  n o t e d  t h a t ,  im m e d ia te ly  a f t e r  a  p e r s o n ' s  

d e a t h ,  anyone n e a r  h im  c an  v o l u n t e e r  and t a k e  c a r e  o f  t h e  p r o p e r t y
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u n t i l  su c h  t im e  a s  t h e  a c t u a l  h e i r s  a p p e a r .  Even i f  t h e  c a r e 

t a k e r  h a s  an  i n t e r e s t  i n  th e  p r o p e r t y  ( e . g . ,  i s  an  h e i r ) ,  h e  i s  

n o t  e x p e c t e d  t o  d i s p o s e  o f  any  p a r t  o f  t h e  p r o p e r t y  u n t i l  a l l  

o t h e r  f a m i ly  members h av e  g a t h e r e d ,  o r  u n t i l  su c h  t im e  t h a t  a 

f o rm a l  p u b l i c  m e e t in g  h a s  b e e n  h e a r d ,  w hereupon  a p r o p e r  c a r e t a k e r  

w i l l  be  a p p o in t e d  to  a d m i n i s t e r  t h e  e s t a t e .

The p e rm a n e n t  c a r e t a k e r  o f  t h e  d e c e a s e d  p e r s o n 1s e s t a t e  w i l l  

be  a p p o in t e d  by two m e th o d s :

a )  by t h e  d e c e a s e d ’ s o r a l  n u n c u p a t i v e  w i l l .  T h is  mode o f  

a p p o in tm e n t  i s  m o st  common among t h e  Nyimang. T h u s ,  

b e f o r e  a  p e r s o n  d i e s  he  w i l l  b e  e n c o u ra g e d  by th e  

a t t e n d a n t s  t o  make h i s  w is h e s  and u t t e r  h i s  l a s t  " s p e e c h ” .

T h is  l a s t  " s p e e c h "  w i l l  i n v o l v e  t h e  ways i n  w h ich  t h e  

i n v a l i d  p e r s o n  w ould  d e s i r e  h i s  p r o p e r t y  to  be  d i s t r i b u t e d  

a f t e r  h i s  d e a t h .  He w i l l  f u r t h e r  p o i n t  o u t  t h e  p e r s o n  h e  

w is h e s  t o  t a k e  c a r e  o f  h i s  "compound" and  t h e  p r o p e r t y ,  and

b) s h o u ld  a p e r s o n  d i e  i n t e s t a t e  ( w i t h o u t  e x p r e s s i n g  h i s  w i s h e s ) ,  

t h e n  t h e  c a r e t a k e r  o r  t h e  g u a r d i a n  w i l l  b e  a p p o i n t e d  by t h e  

f a m i ly  members and th e  s h i n d i  ( p u b l i c )  i n  t h e  p u b l i c  m e e t in g

a t  t h e  ceremony o f  j e y u  i r d i d a  ( h a i r  s h a v i n g ) .  I n  t h i s  c a s e ,  t h e  

a p p o in tm e n t  o f  t h e  c a r e t a k e r  m u s t  b e  d i s c u s s e d  p u b l i c l y  and  

t h e  s h i n d i  i n c l u d i n g  t h e  l i n e a g e  and  th e  c l a n  e l d e r s  m u st  t a k e  

p a r t  i n  s u c h  an  a p p o in tm e n t .  However, a l t h o u g h  t h e  l i n e a g e  

e l d e r s  and t h e  p u b l i c  a t  l a r g e  have  no l e g a l  r i g h t  o r  pow er 

t o  a p p o i n t ,  o r  in d e e d  to  d i s q u a l i f y  a  c a r e t a k e r ,  y e t  t h e  

m o ra l  s a n c t i o n  b e h in d  any  p u b l i c  a p p r o v a l  o f  any p e r s o n  

n o m in a te d  a s  a  c a r e t a k e r  i s  so  g r e a t  t h a t  t h e  b e r e a v e d  f a m i l y



members th e m s e lv e s  would  f i n d  i t  d i f f i c u l t  to  d i s a g r e e

w i t h  any su c h  a p p o in tm e n t .

The m ost  p ro m in e n t  c a n d i d a t e s  f o r  t h e  o f f i c e  o f  c a r e t a k e r  

a r e  t h e  e l d e s t  so n  o f  t h e  d e c e a s e d  and  t h e  b r o t h e r  o f  t h e  d e c e a s e d .  

The a p p o in tm e n t  p r o c e d u r e  i s  s im p l e .  At t h e  t im e  o f  j e y u  i r d i d a  

( h a i r  s h a v in g )  a f t e r  a l l  t h e  s p e e c h e s  a r e  made and a l l  p ro b le m s  

h a v e  b e e n  s o l v e d ,  an  e l d e r l y  p e r s o n  f rom  t h e  p u b l i c  w i l l  s p e a k  

up and  n o m in a te  o r  c o n f i r m  t h e  a p p o in tm e n t  o f  a  g u a r d i a n  t o  t h e  

p r o p e r t y  and t h e  f a m i ly  o f  t h e  d e c e a s e d  p e r s o n .  As a  r u l e ,  t h e  

e l d e s t  so n  ( i f  o l d  enough t o  s h o u ld e r  t h e  r e s p o n s i b i l i t y )  w i l l  be  

a p p o in t e d  a s  a  g u a r d i a n .  He w i l l  be  t o l d  t h a t  f rom  now o n  h e  w i l l  

be  r e g a r d e d  i n  t h e  e y e s  o f  t h e  s h i n d i  ( p u b l i c )  a s  t h e  g u a r d i a n  and 

c a r e t a k e r  o f  t h e  f a t h e r ’ s p r o p e r t y  and f a m i l y .  The e l d e s t  son  

w ould  t h e n  be  t o l d  t o  " c a r r y "  h i s  f a t h e r ’ s b o r a n g  ( l a r g e  s p e a r ,  

s i g n i f y i n g  s e c u l a r  p o w e r ) ,  and  a  to u  (a  s h o r t  ebony s t i c k  k e p t  a s  

a  f e t i s h  i n  t h e  archw ay  o f  t h e  compound e n t r a n c e ) . The 

i n h e r i t a n c e  o f  t h e  t o u  s i g n i f i e s  r e l i g i o u s  and r i t u a l  power o f  t h e  

e l d e s t  sop  y i s - h - v i s  t h e  r e s t  o f  h i s  y o u n g e r  b r o t h e r s .  F u r th e r m o r e ,  

t h e  e l d e s t  so n  w i l l  be  t o l d  by th e  e l d e r s  t o  s t e p  i n t o  t h e  s h o e s  o f  

t h e  d e c e a s e d  f a t h e r  and th u s  become a  s p i r i t u a l  f a t h e r  t o  g u a rd  h i s  

f a t h e r ’ s home and  h i s  a n c e s t o r s ’ h e a r t h ,  t o  lo o k  a f t e r  h i s  y o u n g e r  

b r o t h e r s ,  f e e d  them and pay  t h e i r  m a r r i a g e  c o n s i d e r a t i o n s  f rom  t h e  

common p r o p e r t y  l e f t  by  t h e  f a t h e r .  T h e - e ld e s t  so n  w i l l  a l s o  be 

a s k e d  to  h e l p  p r o v id e  food  and s h e l  e r  f o r  h i s  s t e p - m o t h e r s  so  

t h a t  th e y  may b e  a b l e  to  b r i n g  up t h e  l i t t l e  o r p h a n s .

I f  t h e  d e c e a s e d  f a t h e r  h a s  a l r e a d y  d i v i d e d  h i s  p r o p e r t y  i n  

h i s  l i f e t i m e ,  t h e n  t h e  e l d e s t  so n  w i l l  be  h e l d  r e s p o n s i b l e  b e f o r e
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t h e  s h i n d i  t o  k eep  a n  eye  on and g e n e r a l l y  s u p e r v i s e  t h e  a c t i o n s  

o f  h i s  y o u n g e r  b r o t h e r s .  On t h e  o t h e r  h a n d ,  i f  t h e  p r o p e r t y  i s  

l e f t  u n d iv id e d  t h e n  ( u n l e s s  t h e  r e s t  o f  t h e  f a m i ly  members 

i n s i s t  upon d i v i s i o n ) ,  t h e  e l d e s t  son  w i l l  be  a s k e d  by t h e  s h i n d i  

( p u b l i c )  to  t a k e  c a r e  o f  such, p r o p e r t y  f o r  t h e  b e n e f i t  o f  t h e  

w ho le  f a m i l y .  I n  t h e  same m e e t in g  th e  e l d e s t  son  w i l l  b e  rem in d ed  

t h a t  su ch  p r o p e r t y  d oes  n o t  b e lo n g  to  h im  p r i v a t e l y ,  and t h a t  he 

m u st  n o t  t r y  t o  s e r v e  h i s  own s e l f i s h  i n t e r e s t s ,  w h ich  may 

p o s s i b l y  l e a d  to  a  s c h is m  w i t h i n  t h e  f a m i l y .

I n  t h e  a b s e n c e  o f  t h e  e l d e s t  so n  ( i f  dead  o r  d i s q u a l i f i e d  by 

r e a s o n  o f  i n s a n i t y ) ,  t h e n  th e  s e c o n d  son  w i l l  t a k e  o v e r  t h e  

g u a r d i a n s h i p  o f  t h e  d e c e a s e d Ts e s t a t e  and f a m i l y .  H ow ever, i f  t h e  

d e c e a s e d  f a t h e r  h a s  l e f t  no m ale  c h i l d r e n ,  o r  i f  a l l  c h i l d r e n  a r e  

m in o r s ,  t h e n  one o f  t h e  d e c e a s e d Ts b r o t h e r s  ( p r e f e r a b l y  a  y o u n g e r  

one)  o r  a  n e x t - o f - k i n  w i l l  be  a p p o in t e d  by t h e  l i n e a g e  members t o  

m arry  t h e  widow and  become a s p i r i t u a l  f a t h e r  t o  t h e  c h i l d r e n ,

v i )  R i g h t s  and D u t i e s  o f  t h e  G u a rd ia n

As a  g e n e r a l  r u l e ,  when a  m a r r i e d  p e r s o n  (who h a s  a  s e p a r a t e  

h o m es te ad )  d i e s ,  a  n e x t - o f - k i n  m ust  be a p p o i n t e d  as  a  s p i r i t u a l  

f a t h e r  f o r  t h e  d e c e a s e d  p e r s o n 1s f a m i l y .  Such a  p e r s o n  w i l l  be  

r e s p o n s i b l e  f o r  t h e  p e r f o r m a n c e  o f  a l l  r i t u a l s  c o n c e r n in g  t h e  

a n c e s t r a l  s p i r i t s .  The s p i r i t u a l  f a t h e r  may o r  may n o t  be  

r e s p o n s i b l e  f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  p r o p e r t y .  T h u s ,  i n  

c e r t a i n  c a s e s  two p e r s o n s  may be  a p p o in t e d  t o  lo o k  a f t e r  t h e  

a f f a i r s  o f  t h e  d e c e a s e d  man. T r a d i t i o n a l l y  t h e  f a t h e r f s b r o t h e r  

may be r e g a r d e d  a s  a  s p i r i t u a l  f a t h e r  t o  h i s  d e c e a s e d  b r o t h e r f s



f a m i l y .  H is  r o l e  w ould  b e  l a r g e l y  c e r e m o n ia l  and  i s  c o n f i n e d  

t o  t h e  p e r fo rm a n c e  o f  a l l  i m p o r t a n t  t a n y a r i  ( r e l i g i o u s  r i t e s )  

i n  h i s  c a p a c i t y  a s  t h e  o l d e s t  s u r v i v i n g  m ale  r e l a t i v e  i n  t h e  

f a m i ly  g ro u p  who i s  m o s t  v e r s e d  i n  d i v i n e  m a t t e r s .  I f  t h e r e  i s  

a  g row n-up m ale  s o n ,  t h e n  su c h  a  so n  may be r e g a r d e d  a s  t h e  s o l e  

p e r s o n  r e s p o n s i b l e  f o r  h i s  f a t h e r f s p r o p e r t y .  The a p p o in tm e n t  

o f  t h e  s p i r i t u a l  f a t h e r  d e pends  on such  f a c t o r s  a s  w h e th e r  th e  

d e c e a s e d  h a s  o n ly  m in o r  c h i l d r e n ,  o r  w h e th e r  t h e  i n t e r - r e l a t i o n s h i p s  

w ere  good b e tw e en  t h e  d e c e a s e d  p e r s o n  and h i s  s u r v i v i n g  b r o t h e r .  

However, when a p p o in t e d  t h e  s p i r i t u a l  f a t h e r  ( i f  f a t h e r 1s  b r o t h e r  

o r  any n e x t - o f - k i n )  m u st  lo o k  a f t e r  t h e  widow and i f  n e c e s s a r y ,  

m ar ry  h e r  and  h e n c e  t a k e  o v e r  t h e  g u a r d i a n s h i p  o f  h e r  c h i l d r e n .

He would  t h e n  t a k e  c h a rg e  o f  t h e  d e c e a s e d ’ s p r o p e r t y  and  manage 

i t  on b e h a l f  o f  t h e  m in o r  c h i l d r e n  u n t i l  t h e y  came o f  a g e .

I f  t h e  d e c e a s e d 1s e l d e s t  so n  i s  a p p o in t e d  a s  t h e  g u a r d i a n ,  

t h e n  he  becomes a b s o l u t e l y  r e s p o n s i b l e  f o r  h i s  f a t h e r ’ s w i r  

(com pound), and w i l l  be  e l i g i b l e  to  p e r f o r m  any  r e l i g i o u s  r i t e s  

on t h e  manda ( h e a r t h ) .  He m ust  do h i s  b e s t  t o  keep  h i s  f a t h e r ’ s 

p r o p e r t y  i n t a c t .  H ow ever, t h e  f u n c t i o n a l  d i f f e r e n c e  b e tw e e n  t h e  

e l d e s t  so n  as  a  g u a r d i a n  and  a s  a  s p i r i t u a l  f a t h e r  and  h i s  

f a t h e r ’ s b r o t h e r  who i s  a p p o in t e d  e i t h e r  a s  a  g u a r d i a n  o r  a s  a  m ere  

s p i r i t u a l  f a t h e r  o f  t h e  d e c e a s e d ’ s f a m i l y ,  i s  eno rm ous . T h u s ,  

w h i l e  t h e  so n  a c q u i r e s  r i g h t  o f  c o n t r o l  a s  w e l l  a s  p r o p r i e t a r y  

i n t e r e s t s  i n  h i s  f a t h e r ’ s p r o p e r t y  i n  h i s  c a p a c i t y  a s  t h e  m ir  

( f i r e )  o f  h i s  d e c e a s e d  f a t h e r ,  t h e  d e c e a s e d ’ s b r o t h e r  ( i n  p r i n c i p l e )  

h a s  no b e n e f i c i a l  r i g h t  o v e r  any  i n t e r e s t  i n  t h e  p r o p e r t y  o f  h i s



d e c e a s e d  b r o t h e r .  Even i f  t h e  d e c e a s e d  p e r s o n  h a s  l e f t  no 

c h i l d r e n ,  t h e  p e r s o n  who s u c c e e d s  t o  t h e  p r o p e r t y  d oes  n o t  do 

so  i n  h i s  own r i g h t ,  b u t  on th e  u n d e r s t a n d i n g  t h a t  s u c h  p r o p e r t y  

w i l l  be  u s e d  t o  m a rry  a w i f e  on b e h a l f  o f  t h e  d e c e a s e d  so  a s  to  

k e e p  h i s  l i n e  o f  c o n t i n u i t y .  The i s s u e  o f  h i s  u n io n  w i l l  b e a r  

t h e  name o f  t h e  d e c e a s e d  p e r s o n ,  and l e g a l l y  s p e a k i n g ,  t h e y  a r e  

t h e  o n ly  p e r s o n s  e l i g i b l e  t o  i n h e r i t  t h e i r  f a t h e r ’ s p r o p e r t y  when 

th e y  grown u p .

One o f  t h e  m a jo r  d u t i e s  o f  t h e  g u a r d i a n  i s  t o  assum e and  

e x e r c i s e  f u l l  c o n t r o l  o v e r  t h e  p r o p e r t y  o f  t h e  d e c e a s e d  p e r s o n ,  

and  keep  i t  i n t a c t  u n t i l  s u c h  p r o p e r t y  i s  d i s t r i b u t e d .  How ever, 

i t  i s  n o t  u n u s u a l  f o r  a  d e c e a s e d  p e r s o n  w i t h o u t  m a tu re  m ale  

c h i l d r e n  t o  a p p o i n t  one  o f  h i s  wives-, o r  e v e n  a m a r r i e d  d a u g h te r  

to  t a k e  c o n t r o l  o f  t h e  p r o p e r t y  f o r  t h e  b e n e f i t  o f  t h e  m in o r  

c h i l d r e n .  T h is  s i t u a t i o n  a r i s e s  w here  t h e  d e c e a s e d  p e r s o n  does  

n o t  w ish  h i s  b r o t h e r  o r  o t h e r  m ale  r e l a t i v e  t o  t a k e  c h a r g e  o f  h i s  

p r o p e r t y  f o r  f e a r  o f  m i s u s e .  I n  su c h  c a s e s ,  t h e  woman w i l l  t a k e  

c o n t r o l  o f  t h e  p r o p e r t y  and  w i l l  h a v e  t h e  same pow ers  a s  a  m ale  

g u a r d i a n  t o  sue  d e b t o r s  and  c o l l e c t  d e b t s  on b e h a l f  o f  t h e  e s t a t e .

The g u a r d i a n  who i s  a l s o  t h e  a d m i n i s t r a t o r  w i l l  be  h e l d  

r e s p o n s i b l e  f o r  t h e  r e p a y m e n t  o f  a l l  d e b t s  o u t  o f  t h e  d e c e a s e d ’ s 

e s t a t e .  As a l r e a d y  m e n t io n e d ,  such  d e b t s  m u st  h a v e  b e e n  

e s t a b l i s h e d  by th e  c r e d i t o r s  d u r in g  th e  p e r i o d  o f  t h e  t a n y a r i  o f  

j e y u  i r d i d a  ( r i t e  o f  h a i r  s h a v i n g ) , o t h e r w i s e  t h e  g u a r d i a n  w i l l  

n o t  be u n d e r  a  l e g a l  o b l i g a t i o n  t o  r e p a y  t h e s e  d e b t s .  The 

rep a y m en t  o f  t h e  d e b t s  i s  o b l i g a t o r y  and  th e  s u c c e s s o r  i s  l e g a l l y  

a n s w e ra b le  t o  r e p a y  su c h  d e b t s  o u t  o f  h i s  own p o c k e t .  T h i s  i s  so



e v e n  i f  t h e  d e c e a a e d  h a s  l e f t  no p r o p e r t y  to  c o v e r  t h e  d e b t s .  

M o reo v e r ,  t h e  g u a r d i a n  h a s  t h e  power t o  su e  on b e h a l f  o f  t h e  

e s t a t e  and th u s  r e c o v e r  any d e b t s  owed t o  t h e  d e c e a s e d  p e r s o n  f o r  

t h e  b e n e f i t  o f  t h e  h e i r s .

I f  t h e  g u a r d i a n  i s  t h e  b r o t h e r  o f  t h e  d e c e a s e d  p e r s o n  and  

h a s  m a r r i e d  t h e  d e c e a s e d ’ s widow, t h e n  he  m ust t r e a t  h e r  a s  i f  

sh e  i s  h i s  own l a w f u l  w i f e .  He m ust m a i n t a i n  h e r  and h e r  

c h i l d r e n ,  c o h a b i t  w i t h  h e r ,  r e p a i r  h e r  fa rm  f e n c e s  and  h e l p  h e r  

i n  c u l t i v a t i n g  h e r  f a r m .  However, i f  t h e  p r o p e r t y  i s  u n d e r  t h e  

c o n t r o l  o f  t h e  e l d e r  so n  o f  t h e  d e c e a s e d  p e r s o n ,  t h e n  t h e  b r o t h e r  

o f  t h e  d e c e a s e d  f a t h e r  ( i n  h i s  c a p a c i t y  a s  s p i r i t u a l  f a t h e r  o f  t h e  

f a m i ly  g ro u p )  m ust  s e e  t h a t  t h e  e l d e r  son  does  n o t  e x c e e d  h i s  

power and  e x p l o i t  h i s  p o s i t i o n  i n  o r d e r  t o  ro b  h i s  y o u n g e r  

b r o t h e r s  o f  t h e i r  l a w f u l  s h a r e s .

Among t h e  d u t i e s  o f  t h e  g u a r d i a n  i s  t h e  d u ty  t o  p e r f o r m  a l l  

n e c e s s a r y  t a n y a r i  ( r e l i g i o u s  r i t e s )  when t h e  s i t u a t i o n  a r i s e s .

H ere  i t  w i l l  b e  rem em bered t h a t  i n  c e r t a i n  c a s e s  t h e  r e l i g i o u s  

d u t i e s  w i l l  h a v e  no c o n n e x io n  w i t h  o t h e r  d u t i e s ,  s u c h  a s  t h e  

a d m i n i s t e r i n g  o f  p r o p e r t y .  I t  i s  n o t i c e a b l e  t h a t  e v en  i f  t h e  

e l d e s t  so n  i s  o l d  enough t o  t a k e  c o n t r o l  o f  t h e  p r o p e r t y ,  h i s  

f a t h e r ’ s b r o t h e r  ( i n  h i s  c a p a c i t y  as  t h e  s p i r i t u a l  h e a d  o f  t h e  

f a m i ly )  w i l l  become r e s p o n s i b l e  f o r  r e l i g i o u s  a c t i v i t i e s .  B u t 

s h o u ld  t h e  c h i l d r e n  d i s a g r e e  w i t h  t h e i r  f a t h e r ’ s  b r o t h e r ,  t h e n  

th-3 c h i l d r e n  may o p t  t o  a c t  i n d e p e n d e n t l y  and t h u s  h a v e  t h e  

r i g h t  t o  p r e v e n t  t h e i r  f a t h e r ’ s b r o t h e r  f rom  t a k i n g  any p a r t  i n  

any  t a n y a r i  ( r i t e )  h e l d  i n  t h e  compound o f  t h e  d e c e a s e d  p e r s o n .
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vii) Accountability of the Guardian

The h o l d i n g  o f  t h e  p r o p e r t y  by t h e  b r o t h e r  o f  t h e  d e c e a s e d ,  a s  

h a s  a l r e a d y  b e e n  p o i n t e d  o u t ,  i s  n o t  b e c a u s e  he  h a s  a  r i g h t f u l  

s h a r e  i n  t h a t  p r o p e r t y .  Such p r o p e r t y  m ust  be  u s e d  f o r  t h e  s o l e  

b e n e f i t  o f  t h e  f a m i ly  ( w i f e  and c h i l d r e n )  o f  t h e  d e c e a s e d  p e r s o n .  

When th e  d e c e a s e d f s c h i l d r e n  grow up and become o f  m a r r i a g e a b l e  

a g e ,  t h e  c a r e t a k e r  ( t h e  f a t h e r ’ s b r o t h e r  o r  t h e  e l d e s t  son )  m u st  

pay  t h e i r  m a r r i a g e  c o n s i d e r a t i o n  from  th e  d e c e a s e d ’ s e s t a t e .  I f  

a n y t h i n g  i s  l e f t  o v e r  f ro m  s u c h  p r o p e r t y ,  t h e n  i t  m ust  be  h a n d e d  

o v e r  t o  t h e  c h i l d r e n .  How ever, i t  m ust  be  rem embered t h a t  t h i n g s  

a r e  n o t  a lw ays  so  sm o o th e r  a s  i t  m ig h t  a p p e a r .  I n  many c a s e s  

f a t h e r s *  b r o t h e r s  ( o r  e v e n  e l d e r  b r o t h e r s )  t e n d  to  u s u rp  t h e  r i g h t s  

o f  t h e  m in o r  c h i l d r e n  o f  t h e  d e c e a s e d  p r o p r i e t o r  i n  t h e  l a w f u l  

p r o p e r t y ,  and t o  u s e  i t  f o r  t h e i r  own ( f a t h e r ’ s b r o t h e r  o r  t h e  

e l d e s t  s o n ’ s b e n e f i t ) . I n f o r m a n t s  i n d i c a t e  t h a t  i n  t h e  o l d  d a y s  

d i s p u t e s  w ere  u n l i k e l y  t o  a r i s e  i f  t h e  f a t h e r ’ s  b r o t h e r  o r  t h e  

e l d e s t  son  p a i d  m a r r i a g e  c o n s i d e r a t i o n  f o r  t h e  c h i l d r e n ,  a s  t h a t  

m ig h t  l e a d  t o  t h e  b r e a k i n g - u p  o f  f a m i ly  t i e s .  T h i s  was s o  e v en  

i f  t h e  f a t h e r ’ s b r o t h e r  h a d  u s e d  th e  b u l k  o f  t h e  p r o p e r t y  f o r  h i s  

own p e r s o n a l  u s e .

Even to d a y  Nyimang s o c i e t y  does  n o t  g e n e r a l l y  a p p ro v e  o f  t h e  

i d e a  o f  f a m i ly  members b e h a v in g  l i k e  s t r a n g e r s  and b e i n g  c a l l e d  

am esh i  ( c r e d i t o r / d e b t o r ) . N e v e r t h e l e s s ,  c a s e s  e x i s t  w h e re  t h e  

c h i l d r e n  o f  t h e  d e c e a s e d  h a v e  demanded t h a t  t h e i r  f a t h e r ’ s  b r o t h e r  

hand  o v e r  t h e i r  f a t h e r ’ s  p r o p e r t y  t o  them . S hou ld  t h e  c a s e  b e  

t a k e n  t o  c o u r t ,  t h e n  th e  c l a i m  o f  t h e  c h i l d r e n  w i l l  n o r m a l ly  b e  

u p h e ld .  T h a t  i s  so  e s p e c i a l l y  i f  t h e  c a r e t a k e r  h a s  u s e d  t h e



p r o p e r t y  e x c l u s i v e l y  f o r  h i s  own b e n e f i t .  The c h i l d r e n  have  

t h e  same r i g h t  to  h o l d  t h e i r  e l d e s t  b r o t h e r  a n s w e ra b le  f o r  t h e  

p r o p e r t y  l e f t  u n d e r  h i s  c o n t r o l .

INTESTATE SUCCESSION

i )  P e r s o n s  E l i g i b l e  to  S ucceed

The d i s t r i b u t i o n  o f  t h e  d e c e a s e d  p e r s o n ’ s p r o p e r t y  among t h e  

Nyimang i s  d e te r m in e d  a c c o r d i n g  to  f i x e d  r u l e s  o f  p r i o r i t y  a s  

r e g a r d s  t h e  h e i r s .  T h u s ,  t h e  r i g h t  to  s u c c e e d  to  p r o p e r t y  

a c c r u e s  e n t i r e l y  t o  t h e  m ale  c h i l d r e n  o f  t h e  d e c e a s e d  p e r s o n  o r  

t o  t h e  n e x t - o f - k i n  i n  t h e  p e d i g r e e  t r a c e a b l e  p a t r i l i n e a l l y . F o r  

t h e  p r u p o s e  o f  p r o p e r t y  d e v o l u t i o n  t h e  n e x t - o f - k i n  o f  a  d e c e a s e d  

woman, w i t h o u t  m a la  c h i l d r e n ,  i s  h e r  h u sb a n d  o r  h e r  h u s b a n d ’ s 

n e a r e s t  m ale  a g n a te  and  n o t  any  member o f  t h e  woman’ s own f a m i ly  

o f  b i r t h .

The o r th o d o x  v iew  o f  Nyimang law  d oes  n o t  r e c o g n i z e  t h e  r i g h t  

o f  women to  i n h e r i t  p r o p e r t y ^  e i t h e r  w i t h i n  t h e i r  f a m i ly  o f  b i r t h  

o r  w i t h i n  t h e i r  h u s b a n d ’ s f a m i l y .  The o n ly  e x c e p t i o n  t o  t h i s  

g e n e r a l  r u l e  i s  w here  a  d a u g h te r  o r  a  s i s t e r  o f  t h e  d e c e a s e d  woman 

i s  a l lo w e d  t o  i n h e r i t  p e r s o n a l  o rn am e n ts  and c e r t a i n  i t e m s  n o r m a l ly  

u s e d  by f e m a le s  a l o n e .  T h u s ,  i f  a  d e c e a s e d  p e r s o n  h a s  b e e n  

s u r v i v e d  by a  w i f e  o r  a  d a u g h t e r ,  t h e n  n e i t h e r  o f  t h e s e  s u r v i v o r s  

w i l l  be  e l i g i b l e  t o  s u c c e e d  h im . C o n v e r s e ly ,  a s  h a s  b e e n  i n d i c a t e d ,  

s h o u ld  a woman d i e  w i t h o u t  c h i l d r e n ,  t h e n  h e r  h usband  i s  e n t i t l e d  

t o  i n h e r i t .  N e v e r t h e l e s s ,  w iv e s  and d a u g h te r s  h av e  t h e  r i g h t  t o  

e n jo y  th e  b e n e f i t s  and  i n t e r e s t s  i n  t h e  p r o p e r t y  o f  t h e  d e c e a s e d

1. Cf., Hawkesworth, op.cit., 187.
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p e r s o n  so  lo n g  a s  th e y  r e m a in  u n m a r r ie d  and c o n t i n u e  to  s t a y  i n  

t h e  l a t e  h u s b a n d ’ s o r  f a t h e r ’ s h o m es te ad  ( w i r ) .

A w i f e  who a c c e p t s  a  l e v i r a t i c  hu sb an d  i s  r e g a r d e d  a s  r e m a in in g  

i n  h e r  h u s b a n d ’ s h o m e s te a d  and i s  e n t i t l e d  t o  e n jo y  th e  b e n e f i t s  

o f  h e r  l a t e  h u s b a n d 's  p r o p e r t y .  A l th o u g h ,  a s  h a s  b e e n  i n d i c a t e d ,  

d a u g h te r s  h a v e  no l a w f u l  r i g h t s  o f  i n h e r i t a n c e  i n  t h e i r  f a t h e r ’ s 

p r o p e r t y ,  y e t  t h e  d e c e a s e d  f a t h e r  h a s  t h e  r i g h t  to  a l i e n a t e  i n t e r  

v i v o s  any p a r t  o f  h i s  p r o p e r t y  t o  t h e  b e n e f i t  o f  h i s  d a u g h te r  and 

h e r  c h i l d r e n .  I n  t h e  same way t h e  d e c e a s e d  h u sb a n d  c a n  b e q u e a t h  

m o r t i s  c a u s a  any p a r t  o f  h i s  p r o p e r t y  to  t h e  b e n e f i t  o f  h i s  

c h i l d l e s s  widow. The e n jo y m e n t  o f  t h e  b e n e f i t s  by th e  widow o f  

any p r o p e r t y  l e f t  t o  h e r  by h e r  l a t e  h u sb a n d  d o e s  n o t  e x t e n d  beyond 

h e r  l i f e t i m e .

T h e re  i s ,  ho w ev er ,  a  c o n t r o v e r y  a s  to  w h e th e r  a  widow, u n d e r  

Nyimang law , who h a s  b e e n  g iv e n  p r o p e r t y  by h e r  l a t e  h u sb a n d  h a s  t h e  

r i g h t  to  d i s p o s e  o f  s u c h  p r o p e r t y .  The o r th o d o x  v iew  i s  t h a t  t h e  

widow h a s  no r i g h t  o f  a l i e n t a t i o n  e i t h e r  i n t e r  v iv o s  o r  by w i l l  

upon  d e a t h .  However, t h e  r e c e n t  v iew  (w hich  seems to  be t h e  law ) 

s t r e s s e s  t h a t  a  widow c a n  d i s p o s e  o f  any p o r t i o n  o f  p r o p e r t y  ( o f  

w h a te v e r  n a t u r e )  b e q u e a th e d  to  h e r  by h e r  l a t e  husb an d  e i t h e r  

i n t e r  v iv o s  o r  by w i l l .  T h is  l a t t e r  v iew  h a s  b e e n  a f f e c t e d  by th e  

n o t i o n s  o f  S h a r i a  law , w h ich  r e c o g n i z e s  women’ s r i g h t s  t o  h o ld  and 

d i s p o s e  o f  p r o p e r t y  a s  o f  r i g h t .  T hus ,  a s  t h e  r e s u l t  o f  t h i s  new 

d e v e lo p m en t  c e r t a i n  i n d i v i d u a l  M uslims i n  K u r m i t t i  and N i t i l  

s u b t r i b e s  h av e  s t a r t e d  a p p l y i n g  S h a r i a  law , by w h ich  th e y  a l l o w  t h e i r  

w iv e s  and d a u g h te r s  to  r e c e i v e  s h a r e s  i n  t h e  d e c e a s e d ’ s p r o p e r t y  

The r u l e s  o f  S h a r i a  law  a r e  m ost l i k e l y  to  be  a p p l i e d ,  e s p e c i a l l y  

i n  t h e  N i t i l  l o c a l  p e o p l e ’ s c o u r t  when th e  s e s s i o n  i s  p r e s i d e d  o v e r



by a  M uslim . I n  any  c a s e ,  S h a r i a  law  i s  a lw ays  a p p l i e d  s h o u ld  

d e c e a s e d  and h i s  f a m i ly  l i v e  i n  an  u r b a n  a r e a .

To r e c a p i t u l a t e :  s u c c e s s i o n  among th e  Nyimang i s

p a t r i l i n e a l .  T h is  means t h a t  o t h e r  a f f i n a l  r e l a t i v e s  h a v e  no 

r i g h t  to  s u c c e e d  to  t h e  d e c e a s e d  p e r s o n ' s  p r o p e r t y .  As a  g e n e r a l  

r u l e ,  i f  a  p e r s o n  d i e s  i n t e s t a t e ,  h i s  p r o p e r t y  d e v o lv e s  on  h i s  m ale  

c h i l d r e n .  T hus ,  a c c o r d i n g  to  Nyimang law , f a t h e r s ,  m o th e r s ,  

b r o t h e r s ,  s i s t e r s  and o t h e r  r e l a t i v e s  have  no r i g h t f u l  s h a r e s  o f  

i n h e r i t a n c e  i n  o n e ' s  p r o p e r t y .  T h is  i s  so u n l e s s ,  o f  c o u r s e ,  

th e  d e c e a s e d  h a s  l e f t  no m ale  c h i l d r e n .  As a  r u l e  ( u n l e s s  th e  

d e c e a s e d  so n  i s  u n m a r r ie d )  t h e  f a t h e r  h a s  no r i g h t  t o  i n h e r i t  

h i s  m a r r i e d  s o n s '  p r o p e r t y .  I f  t h e  m a r r i e d  son  h a s  no c h i l d r e n  

th e n  one o f  h i s  s u r v i v i n g  b r o t h e r s  m ust become h i s  d iy d d  

( m o u r n e r ) * and i n h e r i t  t h e  p r o p e r t y  n o t  a s  o f  r i g h t ;  b u t  t o  u s e  

i t  t o  o b t a i n  a  w i f e  on b e h a l f  o f  t h e  d e c e a s e d  b r o t h e r .

I f  t h e r e  a r e  no l i v i n g  m ale  c h i l d r e n  b u t  c h i l d r e n ' s  c h i l d r e n ,  

t h e n  su c h  d e s c e n d a n t s  who a r e  n e x t - o f - k i n  known a s  d o fa n g  t i d  a r e  

e n t i t l e d  to  s u c c e e d  to  t h e  p r o p e r t y  o f  t h e  d e c e a s e d .  I f  t h e r e  a r e  

n o t  any d e s c e n d a n t s ,  t h e n  t h e  n e a r e s t  m ale  a g n a t e  known a s  konang  

w i l l  s u c c e e d .  The o r d e r  o f  p r i o r i t y  a s  r e g a r d s  t h e  d o f a n g  t i d  

( d e s c e n d a n t s )  o r  t h e  g roup  o f  konang  ( r e l a t i v e s )  i s  d e te r m in e d  i n  

t h e  d e s c e n d in g  o r d e r  o f  t h e  p e d i g r e e :  t h e  n e a r e s t  m ale  i n  l i n e  t o

th e  d e c e a s e d  p e r s o n  .becomes • th e  s o l e  h e i r .  To i l l u s t r a t e  t h i s  

p o i n t ,  l e t  us c o n s i d e r  t h e  f o l l o w i n g  d ia g ra m :

Among th e  Nyimang th e  b e r e a v e d  f a t h e r  w i l l  n e v e r  be c a l l e d  upon  to  
a c t  a s  h i s  d e c e a s e d  c h i l d ' s  d iy d d  (m ourner)
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I n  t h e  above d ia g ra m  upon t h e  d e a th  o f  A h i s  p r o p e r t y  w i l l  d e v o lv e  

on  B, h i s  s o n ,  and n e i t h e r  o f  h i s  two d a u g h te r s  w i l l  r e c e i v e  any

s h a r e s .  B ut a s  b o th  A and  B a r e  d e a d ,  t h e i r  p r o p e r t y  w i l l  be

* • b •i n h e r i t e d  by C , s i n c e  C t h e  se co n d  so n  o f  B, i s  a l s o  d e a d .  The

c h i l d r e n  o f  have  no r i g h t  to  i n h e r i t  e i t h e r  f rom  A o r  B s i n c e

t h e i r  p o s i t i o n  i n  g r a d i n g  i s  lo w er  t h a n  C^. But a s  r e g a r d s  t h e

i n h e r i t a n c e  o f  t h e  p r o p e r t y  o f  C^, t h e  r i g h t s  o f  h i s  c h i l d r e n

( h e r e  Da and d*5) a r e  i n v i o l a b l e .



I f  t h e  d e c e a s e d  p e r s o n  h a s  l e f t  no m ale  c h i l d r e n  o r  c h i l d r e n 1s 

c h i l d r e n ,  t h e n  h i s  f u l l  b r o t h e r s  a r e  e n t i t l e d  to  s u c c e e d  t o  t h e  

i n t e r e s t s  i n  t h e  i n t e s t a t e  p r o p e r t y .  As a r u l e ,  th e  d e s c e n d a n t s  

o f  t h e  f u l l  b r o t h e r s  h a v e  p r i o r i t y  o v e r  t h e  d e c e a s e d ’ s h a l f -  

b r o t h e r s  and t h e i r  c h i l d r e n .  However, t h e  h a l f - b r o t h e r s  and  t h e i r  

d e s c e n d a n t s  come f i r s t  b e f o r e  t h e  f a t h e r ’ s b r o t h e r s ’ c h i l d r e n  and 

t h e i r  d e s c e n d a n t s  and so f o r t h .  Each  konang  ( n e a r e s t  m ale  a g n a t e )  

p r e c e d e s  t h e  o t h e r  a c c o r d i n g  t o  h i s  n e a r n e s s  i n  t h e  b lo o d  c o n n e x io n  

to  t h e  d e c e a s e d  p e r s o n .  The d e s c e n t  l i n e ,  a s  h a s  b e e n  i n d i c a t e d ,  

i s  t r e a c e a b l e  th ro u g h  t h e  f a t h e r ’ s l i n e .

T a b le  o f  S u c c e s s io n

I n  th e  e v e n t  o f  t h e  man’ s d e a t h ,  t h e  o r d e r  o f  p r i o r i t y  i s  a s  

f o l l o w s :

a )  Male c h i l d r e n  o f  t h e  d e c e a s e d  ( d a u g h t e r s  a r e  e x c lu d e d  u n l e s s ,  

o f  c o u r s e ,  an  i n t e r  v i v o s  g i f t  h a s  b e e n  b e q u e a th e d  t o  them  by 

th e  d e c e a s e d  f a t h e r )

b )  Male d e s c e n d a n t s  o f  t h e  m ale  c h i l d r e n  w i t h o u t  l i m i t  o f  

d e g r e e  o f  d e s c e n t

c)  F u l l  b r o t h e r s  o f  t h e  d e c e a s e d  (who m ust  m arry  a  w i f e  on 

b e h a l f  o f  t h e  d e c e a s e d  i n  o r d e r  to  k eep  h i s  l i n e )

d)  Male d e s c e n d a n t s  o f  t h e  f u l l  b r o t h e r s  down to  u n l i m i t e d  

d e g re e  o f  d e s c e n t  m ust  m ar ry  a  w i f e  i n  t h e  name o f  t h e  

d e c e a s e d  p e r s o n

e )  H a l f - b r o t h e r s

d)  Male c h i l d r e n  o f  t h e  h a l f - b r o t h e r s .

The above  s i x  g ro u p s  a r e  c o n s i d e r e d  as  t h e  d i y d d . A l l  e x c e p t  t h e  

d e c e a s e d ’ s own c h i l d r e n  and t h e i r  d e s c e n d a n t s ,  who a r e  c o n s i d e r e d



a s  t h e  d e c e a s e d ’ s m ir  ( t h e  c o n t i n u a t i o n  o f  t h e  p e r s o n ’ s l i n e )  

p r o p e r ,  m ust  m a r ry  a w i f e  i n  t h e  name o f  t h e  d e c e a s e d .

g) Male c h i l d r e n  o f  t h e  d e c e a s e d ’ s f a t h e r ’ s  f u l l  b r o t h e r s

h )  Male d e s c e n d a n t s  o f  th e  c h i l d r e n  o f  t h e  d e c e a s e d ' s  f a t h e r ’ s 

f u l l  b r o t h e r s

i )  Male c h i l d r e n  o f  t h e  d e c e a s e d ’ s f a t h e r ’ s h a l f - b r o t h e r s ,  and

j )  Male d e s c e n d a n t s  o f  th e  c h i l d r e n  o f  t h e  d e c e a s e d ’ s f a t h e r ’ s

h a l f - b r o t h e r s .

The above  f o u r  g ro u p s  o f  h e i r s  a r e  p r o p e r l y  known a s  d o f a n g  t i d .^

k )  Any n e a r e s t  m ale  a g n a te  e i t h e r  f ro m  th e  l i n e a g e  members o r

f ro m  a  l a r g e r  body o f  t h e  c l a n  members a s  a  m axim al l i n e a g e .

T h is  g ro u p  i s  known as  konang  ( l i t . ,  a  j o i n t :  a  p e r s o n  who

i s  r e m o te ly  c o n n e c te d  th ro u g h  b l o o d ) .

CHILDREN AS SUCCESSORS

We h av e  a l r e a d y  p o i n t e d  o u t  t h a t  t h e  c h i l d r e n ’ s r i g h t  t o  s u c c e e d  t o  

t h e i r  p a r e n t s ’ p r o p e r t y  i s  a b s o l u t e .  T h u s ,  no  m ale  c h i l d  c a n  e v e r  be

d e n ie d  h i s  l a w f u l  s h a r e  i n  p r o p e r t y  b e lo n g i n g  t o  h i s  f a t h e r  f o r  any

r e a s o n  w h a t s o e v e r .  Under Nyimang law  no r i g h t  o f  s u c c e s s i o n  i s  d e n ie d  

t o  a  c h i l d  u n l e s s  t h a t  c h i l d  i s  known to  be  i l l e g i t i m a t e .  N e v e r t h e l e s s ,  

c a s e s  e x i s t  i n  w h ich  some i l l e g i t i m a t e  c h i l d r e n  h a v e  b e e n  e n a b le d  ; to  

r e c e i v e  s h a r e s  i n  t h e  e s t a t e s  o f  t h e i r  d e c e a s e d  n a t u r a l  f a t h e r s .  I n  

s u c h  c a s e s ,  a s  a l l e g e d  by th e  i n f o r m a n t s ,  t h e  i l l e g i t i m a t e  m u s t  h a v e  b e e n  

acknow ledged  by th e  n a t u r a l  f a t h e r  b e f o r e  h i s  d e a t h .  T hus ,  i n f o r m a n t s

1. Dofang means a  wooden p l a n k  u se d  f o r  v a r i o u s  d o m e s t i c  p u r p o s e s .  
P e o p le  u s e  i t  t o  s i t  o n ,  t o  p u t  m ea t  on when r o a s t e d  on t h e  m anda, 
and i t  may be u s e d  to  s u p p o r t  t h e  w i c k e t  do o r  u s e d  to  c l o s e  t h e  
compound and th e  h u t  e n t r a n c e s .  T id  = c a r r i e r  o r  h o l d e r ,  .*. t h e  
te rm  means t h e  c o l l e c t o r  o f  su ch  p l a n k s .



i n d i c a t e ,  an  i l l e g i t i m a t e  son  whose n a t u r a l  f a t h e r  h a s  d i e d  i n t e s t a t e  

l e a v i n g  no l e g i t i m a t e  s o n s ,  i s  e n t i t l e d  to  i n h e r i t  h i s  d e c e a s e d  n a t u r a l  

f a t h e r ’ s p r o p e r t y  i n  o r d e r  t o  keep  h i s  ( t h e  n a t u r a l  f a t h e r ’ s )  m ir  ( f i r e )  

and  t h u s  a s s u r e  t h e  c o n t i n u i t y  o f  h i s  l i n e .  T h is  i s  so  w h e th e r  t h e  

d e c e a s e d  f a t h e r  h a s  b r o t h e r s  o r  n o t .

How ever, an  i l l e g i t i m a t e  c h i l d  who h a s  n o t  b e e n  d u ly  a c know ledged  

by t h e  n a t u r a l  f a t h e r  b e f o r e  d e a t h  c a n  i n h e r i t  o n ly :

a )  I f  t h e  d e c e a s e d  h a s  l e f t  no  l e g i t i m a t e  m ale  c h i l d r e n .  I n  t h e s e  

c i r c u m s t a n c e s  t h e  s u c c e s s i o n  i s  by no means a u t o m a t i c .  The c h i l d  

m u s t  e x p r e s s  w i l l i n g n e s s  t o  be  a f f i l i a t e d  to  t h e  f a m i ly  g ro u p  o f  

h i s  n a t u r a l  f a t h e r .  Such a  c h i l d  w i l l  n o t  be r e j e c t e d  by  th e  

f a m i ly  members o f  t h e  d e c e a s e d  f a t h e r ,  e s p e c i a l l y  i f  i t  was known 

t h a t  t h e  c h i l d  i s  a  t r u e  so n  o f  t h e  d e c e a s e d  p e r s o n .  I n  t h i s  

c a s e  t h e  n e w ly -a d o p te d  c h i l d  becomes h i s  n a t u r a l  f a t h e r ’ s  m ir  and  

r a n k s  h i g h  ( i n  p r i o r i t y  t o  s u c c e e d  to  p r o p e r t y )  o v e r  h i s  f a t h e r ’ s  

b r o t h e r s .

b )  I n f o r m a n t s  i n s i s t  t h a t  i f  t h e  d e c e a s e d  h a s  l e f t  l e g i t i m a t e  m ale  

c h i l d r e n ,  t h e n  any o f  h i s  i l l e g i t i m a t e  c h i l d r e n  c a n n o t  i n h e r i t  

u n l e s s  th e y  w ere  ack n o w led g ed  by h im  b e f o r e  h i s  d e a t h .  However, 

some o f  t h e  i n f o r m a n t s  w ere  r e a d y  t o  s t a t e  t h a t  e v e n  i f  t h e  

i l l e g i t i m a t e  c h i l d r e n  w ere  n o t  d u ly  a c k n o w le d g e ,  b u t  w e re  known

t o  h a v e  b e e n  b e g o t t e n  by t h e  d e c e a s e d ,  t h e n  t h e  l e g i t i m a t e  c h i l d r e n  

h a v e  th e  o p t i o n  e i t h e r  t o  r e c o g n i z e  su c h  c h i l d r e n  a s  t h e i r  b r o t h e r s  

and  a l l o w  them  a  s h a r e  i n  t h e  p r o p e r t y ,  o r  t h e  i l l e g i t i m a t e  

c h i l d r e n  may c h o o se  t o  d e n y ,  a s  o f  r i g h t ,  any r i g h t  o f  i n h e r i t a n c e  

to  t h e  i l l e g i t i m a t e  o n e s .

Even pos thum ous c h i l d r e n  h a v e  i n a l i e n a b l e  r i g h t s  i n  t h e  e s t a t e  o f  

t h e i r  d e c e a s e d  f a t h e r .  F o r  t h a t  r e a s o n ,  s h o u ld  a  p e r s o n  d i e  l e a v i n g  a
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woman p r e g n a n t ,  t h e n  ( a t  l e a s t  i n  t h e o r y )  s u c h  p e r s o n ’ s p r o p e r t y  s h o u ld  

n o t  b e  d i s t r i b u t e d  u n t i l  t h e  c h i l d  i s  b o r n .  T h is  i s  t o  make s u r e  w h e th e r  

t h e  c h i l d  i s  m ale  o r  f e m a le ,  w hereupon  i t  w i l l  be  d e c id e d  w h e th e r  a  

s h a r e  w i l l  b e  l e f t  i n  i t s  name o r  n o t .  The r u l e  o f  t h e  i n a l i e n a b i l i t y  

o f  t h e  c h i l d r e n ’ s r i g h t s  t o  s u c c e e d  t o  i n t e r e s t s  i n  p r o p e r t y  o f  t h e  

d e c e a s e d  f a t h e r ,  i s  f u r t h e r  s u s t a i n e d  by th e  r u l e  t h a t  e v e n  t h e  f a t h e r  

h i m s e l f  h a s  no power e f f e c t i v e l y  to  d i s i n h e r i t  h i s  own c h i l d .  I n f o r m a n t s  

i n d i c a t e  t h a t  e v e n  i f  a  f a t h e r  h a s  l e f t  a n  o r a l  n u n c u p a t i v e  w i l l  i n  

w h ich  he  e x p r e s s e s  a  w is h  t o  d i s i n h e r i t  a  d i s o b e d i e n t  s o n ,  t h e  e l d e r s  c a n  

a lw ay s  v a r y  t h e  w i l l  and  s e c u r e  a  s h a r e  f o r  t h e  s o n .  T h is  i s  t r u e  

e s p e c i a l l y  i f  n o t  t o  do so  w i l l  l e a d  to  f i s s i o n  w i t h i n  t h e  f a m i l y .

T hus ,  i t  i s  a x io m a t i c  t h a t  a  m a le  c h i l d ,  i n  h i s  c a p a c i t y  a s  t h e  m ir  

( f i r e )  o f  h i s  f a t h e r  c a n n o t  be  d i s i n h e r i t e d  u n d e r  any c i r c u m s t a n c e s .

A f a t h e r  h a s  a  r i g h t  t o  o u s t  h i s  e l d e s t  so n  f rom  h o l d i n g  t h e  

p o s i t i o n  o f  f a m i ly  h e a d m a n s h ip ,  b u t  n o t  from  i n h e r i t i n g  p r o p e r t y .  

I n f o r m a n t s  r e c a l l  c a s e s  w here  a  so n  whose d i s i n h e r i t a n c e  h a s  b e e n  

d e c l a r e d  by h i s  f a t h e r  h a s  u s e d  f o r c e  t o  t a k e  h i s  l a w f u l  s h a r e ,  e v en  

d u r i n g  h i s  f a t h e r ’ s l i f e t i m e .  However, i t  i s  n o t  unknown among th e  

Nyimang t o  come a c r o s s  c a s e s  w here  t h e  c h i l d r e n  o f  t h e  d e c e a s e d  may 

f o l l o w  t h e i r  d e c e a s e d  f a t h e r ’ s w is h e s  t o  t h e  l e t t e r ,  and  h e n c e  t r y  t o  

o u s t  a  d i s i n h e r i t e d  b r o t h e r  f ro m  h i s  s h a r e .  T h is  i s  a lw a y s  a  s i t u a t i o n  

f o r  l e n g t h y  d i s p u t e  i n  w h ich  t h e  b r e a k i n g  o f  f a m i ly  t i e s  i n  i n e v i t a b l e .

On t h e  o t h e r  h a n d ,  r a t h e r  t h a n  a d h e r i n g  to  t h e  w is h e s  t o  t h e  d e c e a s e d  

f a t h e r  and i n  o r d e r  t o  a v o id  t h e  b reakdow n o f  t h e  f a m i l y ,  t h e  c h i l d r e n  

w i l l  i n c l u d e  th e  d i s i n h e r i t e d  b r o t h e r  i n  t h e i r  s h a r e  and t h e n  w i l l  t r y  

t o  a p p e a s e  t h e i r  d e c e a s e d  f a t h e r ’ s s p i r i t  by o f f e r i n g  s a c r i f i c e s  and  

p e r f o r m i n g  p r a y e r s  a s k in g  f o r  f o r g i v e n e s s .



SUCCESSION TO OFFICE

By s u c c e s s i o n  to  o f f i c e ,  among th e  Nyimang, i s  u n d e r s t o o d  t h e  

i n h e r i t a n c e  o f  a  l i v i n g  p e r s o n  to  t h e  p o s i t i o n  o r  o f f i c e  t h a t  u s e d  

t o  be  h e l d  by a  d e c e a s e d  p e r s o n .  T h is  i n c l u d e s  i n t e r - p e r s o n a l  

p o s i t i o n s ,  su c h  a s  f a m i ly  h e a d m a n s h ip ,  and  p u b l i c  o r  p o l i t i c a l  o f f i c e ,

s u c h  a s  t h a t  o f  t h e  s h i r a  ( t h e  r a in m a k e r )  and  th e  kwuni ( t h e  Sham an),

i )  S u c c e s s io n  t o  f a m i ly  h e a d m a n s h ip .

The m ost  common o f  t h e s e  s u c c e s s i o n s  i s  w here  a p e r s o n

assum es t h e  p o s i t i o n  o f  t h e  d e c e a s e d  f a t h e r  and  becom es t h e  h e a d  

o f  t h e  d e c e a s e d ’ s f a m i l y .  I f  t h e  s u c c e s s o r  i s  t h e  e l d e s t  so n  

t h e n  h e  w i l l  a u t o m a t i c a l l y  be  c o n s id e r e d  a s  t h e  h e a d  o f  t h e  f a m i l y .  

F a i l i n g  th e  e l d e s t  s o n ,  t h e  n e x t  e l d e r  so n  w i l l  t a k e  t h e  j o b ,  

o t h e r w i s e  any n e x t - o f - k i n  ( e . g . ,  t h e  d e c e a s e d ’ s b r o t h e r )  w i l l  be  

a p p o in t e d  by t h e  s h i n d i  ( p u b l i c )  i n  t h e  g e n e r a l  m e e t in g  a t  t h e  t im e  

o f  j e y u  i r d i d a  ( h a i r  s h a v i n g ) .  I n  c e r t a i n  s i t u a t i o n s  two p e r s o n s  

may be  a p p o in t e d  to  t a k e  c a r e  o f  t h e  f a m i ly  o f  th e  d e c e a s e d .  T h is  

h a p p e n s  w here  t h e  e l d e s t  so n  t a k e s  on t h e  m anagement o f  t h e  econom ic  

a f f a i r s  o f  t h e  f a n r i jy ;  t h e  f a t h e r ’ s b r o t h e r  may p l a y  t h e  r o l e  o f  

a  s p i r i t u a l  f a t h e r  i n  •'which c a p a c i t y  he  w i l l  b e  e x p e c t e d  t o  a t t e n d  

t o  r e l i g i o u s  a f f a i r s .

The s u c c e s s i o n  o f  t h e  e l d e r  so n  t o  t h e  f a m i ly  h e a d m a n sh ip  

c a r r i e s  w i t h  i t  t h e  r i g h t  t o  s u c c e e d  to  c e r t a i n  c h a t t e l s  and 

f a m i ly  f e t i s h e s  i n  t h e  h o m e s te a d .  T hese  c h a t t e l s  i n c l u d e  t h e  

sw o rd ,  t h e  f a t h e r ’ s s p e a r ,  and  t h e  to u  (a  s h o r t  ebony  s t i c k  k e p t  

a s  a  f e t i s h  i n  t h e  a rchw ay  o f  t h e  compound e n t r a n c e ) . T hese  

t h i n g s  s y m b o l iz e  b o t h  t h e  s e c u l a r  and  r e l i g i o u s  pow ers  o f  t h e  

e l d e s t  son  i n  t h e  f a m i l y .
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ii) The Office of the Shira (the rainmaker)
The o f f i c e  o f  t h e  r a in m a k e r  ( s h i r a ) i s  t h e  m ost  i m p o r t a n t  

p u b l i c  o f f i c e  among t h e  Nyimang. N ade l  h a s  r i g h t l y  s t a t e d  t h a t  

t h e  o f f i c e  o f  t h e  S h i r a  i s  t h e  o n ly  t r i b a l  o f f i c e  " s e c u l a r  o r  

s a c r e d ,  w h ic h  em b races  t h e  t r i b e  a s  a  w h o l e " . * The t e n u r e  o f  t h e  

o f f i c e  i s  s t r i c t l y  h e r e d i t a r y ,  and i t  d e v o lv e s  a u t o m a t i c a l l y  upon 

t h e  e l d e s t  so n  o f  t h e  s e n i o r  w i f e  o f  t h e  s h i r a . A u t o m a t i c a l l y ,  

i n  t h e  s e n s e  t h a t  t h e r e  a r e  no c a n d i d a t e s  ( o t h e r  t h a n  t h e  e l d e s t  

so n )  f rom  whom a  s h i r a  may be  e l e c t e d .  B o th  r u l e s  o f  p a t r i l i n e a l  

s u c c e s s i o n  and  t h e  p r i n c i p l e s  o f  p r i m o g e n i t u r e  a r e  s t r i c t l y  o b s e r v e d .  

N e i t h e r  t h e  s h i r a  h i m s e l f  n o r  t h e  p u b l i c  h a v e  t h e  r i g h t  t o  d e p r i v e  

t h e  e l d e s t  so n  o f  h i s  r i g h t  t o  h o l d  t h e  o f f i c e .  B u t ,  w h i l e  no 

one  i n  N yim angland  h a s  any r i g h t  t o  d e p r i v e  t h e  e l d e s t  so n  f ro m  

s u c c e e d in g  to  t h e  o f f i c e  o f  t h e  s h i r a , t h e  e l d e s t  son  c a n  a lw a y s  

w a iv e  h i s  r i g h t  and  a l l o w  one o f  h i s  j u n i o r  b r o t h e r s  t o  s u c c e e d  

i n s t e a d .  However, i n f o r m a n t s  a l l e g e  t h a t  t h e  s u p e r n a t u r a l  power 

known h e r e  a s  t h e  muslum o f  t h e  s h i r a  (w hich  i s  c l o s e l y  a s s o c i a t e d  

w i t h  t h e  c r a f t  o f  r a in m a k in g )  c a n  c h o o se  ran d o m ly  anyone  f rom  th e  

c h i l d r e n  o f  t h e  S h i r a  t o  s u c c e e d  h im .

One i m p o r t a n t  p r i n c i p l e  i s  t h a t  t h e  new s h i r a  m ust  b e  o r d a i n e d  

d u r i n g  th e  l i f e t i m e  o f  t h e  p r e v i o u s  o n e .  T h is  i s  done a t  a  fo rm a l  

cerem ony o f - w h a t  may seem t o  be an  e n f o r c e d  a b d i c a t i o n .  T h u s ,  

when th e  s h i r a  r e a c h e s  e x tre m e  o l d  a g e ,  h e  w i l l  b e  made to  s i t  o r  

"m ount"  on w ha t  i s  known a s  t h e  k o d i , w h ich  i s  a  k i n d  o f  s a c r e d  

s e a t .  A c c o rd in g  to  t h e  Nyimang i d e a s ,  t h e  s h i r a  w i l l  n o t  b e  made 

t o  s i t  o r  "m ount"  th e  k o d i  u n l e s s  he  becomes im p o te n t  t h r o u g h  o l d  

a g e .  The s i t t i n g  o r  " m o u n t in g "  on th e  s a c r e d  k o d i  i n d i c a t e d

1. Nadel, "A Study of Shamanism in the Nuba Mountains", op.cit., 33.
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i r o n i c a l l y  t h a t  t h e  s h i r a  h a s  become u s e l e s s  and i s  a b o u t  t o  d i e

and  s h o u ld  t h e r e f o r e  be s u c c e e d e d  by a  young p e r s o n  c a p a b l e  o f

c a r r y i n g  o u t  t h e  f u n c t i o n s  o f  t h e  o f f i c e  more e f f i c i e n t l y .

H owever, a s  K ro n e n b e rg  s a y s :

L ik e  a l l  t h e  o t h e r  Nyimang t h e  y o u n g e s t  
s o n  o f  t h e  r a in m a k e r  i s  t h e  h e i r  t o  h i s  
f a t h e r * s  compound, and f o r  t h i s  r e a s o n  t h e  
r a i n - h o u s e  ( t u m - w e l ) , t h e  c e r e m o n ia l  s p e a r  
( s a l ) , and  t h e  c e r e m o n ia l  r a k u b a  ( g u d i ) a r e  
n o t  i n  t h e  compound o f  t h e  s h i l a , b u t  i n  t h a t  
o f  h i s  y o u n g e s t  b r o t h e r . *

T h u s ,  w h i l e  t h e  e l d e s t  so n  o f  t h e  s e n i o r  w i f e  h a s  i n d e f e a s i b l e

r i g h t  t o  s u c c e e d  t o  t h e  s h i r a g i d i  ( t h e  o f f i c e  o f  t h e  r a i n m a k e r ) ,

o t h e r  fo rm s o f  p r o p e r t y  m ust  b e  d i s t r i b u t e d  a c c o r d i n g  t o  t h e

n o rm a l  r u l e s  o f  i n h e r i t a n c e .

i i i )  The O f f i c e  o f  Kwuni (Shaman)

As r e g a r d s  t h e  o f f i c e  o f  t h e  kwuni ( s h a m a n )  among t h e  Nyim ang,

N a d e l  r e p o r t s  t h a t  a f t e r  t h e  d e a th  o f  t h e  Shaman:

. . . t h e  s p i r i t  i s  f r e e  to  r e t u r n  to  t h e  l im bo  
i n  w h ic h  i t  p r e v i o u s l y  e x i s t e d  o r ,  p e r h a p s ,  
to  s e e k  a n o t h e r  i n c a r n a t i o n .  T h is  may o r  
may n o t  be  i n  t h e  f a m i ly  o r  c l a n  o f  i t s  
p r e v i o u s  v e s s e l ,  and i f  i t  i s ,  n o t  n e c e s s a r i l y  
i n  t h e  n e x t  g e n e r a t i o n ;  f o r  t h e r e  i s  no r i g i d  ^  
r u l e ,  t h e  d e c i s i o n  l y i n g  w i t h  t h e  s p i r i t  a l o n e .

T h u s ,  u n l i k e  t h e  o f f i c e  o f  t h e  s h i r a , t h e  o f f i c e  o f  t h e  kw uni i s

n o t  s t r i c t l y  h e r e d i t a r y .  I f  t h e  s p i r i t  r e a p p e a r s  i n  t h e  same

f a m i ly  o f  t h e  p r e v i o u s  v e s s e l ,  t h e n  h i s  c h o ic e  w i l l  b e  a t  random

and h i s  r e i n c a r n a t i o n  w i l l  n o t  n e c e s s a r i l y  be  t h e  e l d e s t  s o n ,  a s

t h a t  w i l l  b e  u n p r e d i c t a b l e .

1. K ro n e n b e rg ,  "Some N o te s  on t h e  R e l i g i o n  o f  t h e  Nyimang1*, 
o p . c i t . , 208 .

2 .  N a d e l ,  "A S tudy  o f  Shamanism**, o p . c i t . , 27 .
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I t  h a s  b e e n  c o r r e c t l y  i n d i c a t e d  by N ad e l  t h a t  t h e  k w u n i , among 

t h e  Nyimang, i s  " c o n c e iv e d  o f  a s  an th ro p o m o rp h o u s  b e i n g s .  Sex 

and  o f f s p r i n g  a r e  a s c r i b e d  t o  them , and t h e i r  k i n s h i p  r e a l t i o n s h i p s

a r e  o f t e n  t r a c e a b l e " . *  A c c o rd in g  to  t h e  Nyimang i d e a s ,  a l l  kwuni

2 . . . .a r e  m a le s .  How ever, a s  h a s  b e e n  i n d i c a t e d ,  t h e  kwuni s p i r i t

h a s  a  l e g a l  e n t i t y  s e p a r a t e  from  h i s  k o y i d i  ( t h e  human v e s s e l ) .

F o r  t h a t  r e a s o n  t h e  kwuni h a s  b o th  l e g a l  c a p a c i t y  and l e g a l  

p e r s o n a l i t y  t o  h o l d  r i g h t s  and i n t e r e s t s  i n  p r o p e r t y  i n  h i s  own r i g h t .

The ty p e s  o f  p r o p e r t y  h e l d  by t h e  kwuni may be  a d e q u a t e l y  

d i v i d e d  i n t o  two c a t e g o r i e s :

a )  T h a t  p r o p e r t y  w h ic h  i s  a l s o  c a p a b l e  o f  b e i n g  h e l d  b y  any  

n o r m a l ,  non-sham an  human b e i n g ,  su c h  a s  l i v e s t o c k ,  l a n d ,  

money and  so  f o r t h

b )  T h a t  p r o p e r t y  w h ich  i s  h e l d  e x c l u s i v e l y  by  t h e  k w u n i .

T h is  i n c l u d e s  t h e  o f f i c e  p a r a p h e r n a l i a  an d  a l l  p r o p e r t y  

t h a t  r e p r e s e n t s  t h e  i n s i g n i a  o f  t h e  o f f i c e ,  s u c h  a s  r i n g s ,  

s p i r a l  c u f f s ,  d e c o r a t e d  a x e s ,  c l u b s ,  s p e a r s ,  and  so  o n .

The g ro u p  (a )  o f  p r o p e r t y  w i l l  be  i n h e r i t e d  a c c o r d i n g  t o  t h e  n o rm a l  

r u l e s  o f  s u c c e s s i o n ;  b u t  a s  t o  g roup  ( b ) , t h e y  m u s t  n o t  b e  t a k e n  

by t h e  f a m i ly  members o f  t h e  d e c e a s e d  kw unidu  k o y i d i  ( t h e  

v e s s e l ) .  Such p r o p e r t y  m u s t  b e  d i s t r i b u t e d  f r e e l y  am o n g s t  o t h e r  

more r e m o te ly  r e l a t e d  c l a n  o r  e v en  n o n - c l a n  m em bers . I f  n o .o n e  

i s  i n t e r e s t e d  i n  t h i s  p r o p e r t y ,  th e n  i t  w i l l  b e  th row n  away t o  b e  

c o l l e c t e d  by th e  p u b l i c .  However, i t  i s  i m p o r t a n t  t o  n o t e  t h a t  

s h o u ld  th e  kwuni s p i r i t  r e a p p e a r  i n  t h e  same f a m i l y  a s  t h e  p r e v i o u s

1. I b i d . , 27 .
2 . A l th o u g h  th e  k w u n iTs m ale  s e x  i s  a lw ays  s t r e s s e d ,  y § t  h e  c a n  

c h o o se  fe m a le  human b e i n g s  a s  h i s  v e s s e l  o r  medium.
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d e c e a s e d  kw unidu  k o y i d i , t h e n  i t  i s  in cu m b en t  upon a nyone  who 

h a s  t a k e n  any  i t e m  o f  t h e  p r o p e r t y  ( r e l a t i n g  to  t h e  o f f i c e )  to  

r e p l a c e  i t  w i t h  a  new o n e ,  and  r e s t o r e  i t  t o  t h e  new h o l d e r  o f  

t h e  o f f i c e .

SUCCESSION TO THE PROPERTY OF UNMARRIED DECEASED

The p r o p e r t y  o f  an  u n m a r r ie d  p e r s o n  (m ale  o r  f e m a le )  w i l l  n o r m a l ly  

b e  i n h e r i t e d  by h i s  o r  h e r  f a t h e r  a s  o f  r i g h t .  N e v e r t h e l e s s ,  i n f o r m a n t s  

i n d i c a t e  t h a t  i n  c a s e s  w here  a  d e c e a s e d  so n  h a s  l e f t  any  p r o p e r t y ,  t h e n  

r a t h e r  t h a n  a p p r o p r i a t i n g  su c h  p r o p e r t y  i n t o  h i s  own p r i v a t e  u s e ,  t h e  

f a t h e r  w i l l  c h o o se  one o f  h i s  m a le  c h i l d r e n  o r  any p e r s o n  f rom  t h e  

c l o s e l y  r e l a t e d  k i n  ( o f  t h e  same g e n e r a t i o n  a s  t h e  d e c e a s e d  p e r o n )  t o  

u s e  t h e  p r o p e r t y  and  m arry  a  w i f e  i n  t h e  name o f  t h e  d e c e a s e d  s o n  t o  

k e e p  h i s  m ir  ( f i r e / l i n e ) .  I f  t h e  f a t h e r  h a s  p r e d e c e a s e d  t h e  s o n ,  t h e n  

t h e  p r o p e r t y  o f  t h e  d e c e a s e d ,  u n m a r r ie d  so n  w i l l  be  i n h e r i t e d  by  h i s  

b r o t h e r s  o r  any o f  h i s  c l o s e  r e l a t i v e s ,  a c c o r d in g  t o  t h e  n o rm a l  r u l e s  o f  

p r i o r i t y .  T hese  to o  m ust  ( i n  t h e o r y )  u s e  t h e  p r o p e r t y  t o  o b t a i n  a  w i f e  

f o r  t h e  d e c e a s e d  b r o t h e r .

SUCCESSION TO WOMEN’ S PROPERTY

I t  h a s  b e e n  p o i n t e d  o u t  t h a t  t h e  woman’ s f a m i ly  o f  b i r t h  h a s  no 

r i g h t  t o  s u c c e e d  t o  p r o p e r t y  o f  a  d e c e a s e d  m a r r i e d  woman. The one  

e x c e p t i o n  t o  t h i s  g e n e r a l  r u l e  i s  w here  t h e  s i s t e r  o f  t h e  d e c e a s e d  woman 

i s  a l lo w e d  t o  i n h e r i t  c e r t a i n  i t e m s  w h ich  a r e  r e g a r d e d  a s  e x c l u s i v e l y  

women’ s p r o p e r t y .  These  c h a t t e l s  i n c l u d e  k i d i n g  (a  t r a d i t i o n a l  wooden 

p i l l o w ) ,  t a r i  (a  g o u rd  i n  w h ic h  o i l  i s  p r e s e r v e d ) ,  a b a r i  ( e a r th e n w a r e  

j a r  f o r  k e e p in g  g r a i n  dough f o r  m ak ing  p o r r i d g e ) ,  and w ure rig ing  ( t h e  

s m a l l e r  p i e c e  o f  t h e  g r i n d i n g  s t o n e ) .  I f  t h e r e  i s  no s i s t e r ,  t h e n  t h e s e
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i t e m s  m u st  be  i n h e r i t e d  by  th e  d a u g h te r  o f  t h e  d e c e a s e d  woman. I n  

e f f e c t ^  th e  s i s t e r  o f  t h e  d e c e a s e d  woman d o e s  n o t  i n h e r i t  t h e s e  t h i n g s  

u n l e s s  sh e  a t t e n d s  t h e  f u n e r a l  and p e r f o r m s  a m ourn ing  r i t e  f o r  h e r  

d e c e a s e d  s i s t e r .  T hus , i n  o r d e r  t o  e s t a b l i s h  h e r  r i g h t  t o  t h e  

p r o p e r t y ,  t h e  s u r v i v i n g  s i s t e r  m ust  p a r t i c i p a t e  i n  t h e  m o u rn in g  

ce rem o n y . A c c o rd in g  t o  c u s to m , i t  i s  t h e  e l d e s t  s i s t e r  o f  t h e  d e c e a s e d  

woman who would  be  e n t i t l e d  t o  i n h e r i t  t h e  a b o v e -m e n t io n e d  i t e m s .

However, i n f o r m a n t s  i n d i c a t e  t h a t  i n  p r a c t i c e  t h e  f i r s t  o f  t h e  s i s t e r s  

to  a t t e n d  th e  f u n e r a l  and t h u s  p e r f o r m  th e  m ou rn in g  r i t e ,  w i l l  be  

e n t i t l e d  t o  s u c c e e d  t o  t h e  p r o p e r t y  e x c l u s i v e l y .  As a  r u l e ,  t h e  

b r o t h e r  o f  th e  d e c e a s e d  woman w i l l  be  e n t i t l e d  t o  th e  s h ro u d  o r  th e  

b u r i a l  c l o t h ,  and  t o  t h e  m eat o f  t h e  f o r e l e g s  o f  th e  g o a t  s l a u g h t e r e d  

a t  t h e  cerem ony o f  w u lau  nyunda  ( t a k i n g  o r  rem ov ing  i n t o  t h e  h u t ) .

The law  among th e  Nyimang i s  t h a t  r i g h t s  and i n t e r e s t s  h e l d  by a  

d e c e a s e d  woman i n  l a n d  o r  l i v e s t o c k  w i l l  be  i n h e r i t e d  by h e r  m a le  

c h i l d r e n .  The woman’ s d a u g h t e r s  may e n jo y  th e  f r u i t s  and  t h e  b e n e f i t s  

o f  su c h  p r o p e r t y  u n t i l  t h e y  g e t  m a r r i e d .  As a  r u l e ,  th e  d a u g h t e r s  o f  t h e  

d e c e a s e d  woman h a v e  th e  r i g h t  t o  i n h e r i t  t h e  p e r s o n a l  o rn a m e n ts  o f  t h e i r  

m o th e r ,  and  some ( b u t  n o t  a l l )  o f  t h e  c o o k in g  u t e n s i l s .  The r e s t  o f  

t h e  h o u s e h o ld  u t e n s i l s  ( p o t s  and g o u r d s ,  e t c . )  m ust  be  i n h e r i t e d  by th e  

woman’ s y o u n g e s t  s o n .  The y o u n g e s t  s o n ,  a s  w i l l  be  shown b e lo w ,  w i l l  

a l s o  i n h e r i t  h i s  m o th e r ’ s h u t  and  h e r  t i n y  (h o m efa rm ) .

I f  t h e  d e c e a s e d  woman h a s  no m ale  c h i l d r e n ,  th e n  h e r  h u s b a n d  w i l l  

i n h e r i t  h e r  p r o p e r t y .  However, t h e  p r o p e r t y  o f  t h e  c h i l d l e s s  widow 

(whose h u sb a n d  h a s  p r e d e c e a s e d  h e r )  w i l l  be  s u c c e e d e d  to  by t h e  

n e a r e s t  m ale  r e l a t i v e  o f  h e r  l a t e  h u s b a n d .
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The r u l e  t h a t  a  w i f e ' s  p r o p e r t y  i s  a lw ay s  t o  he  i n h e r i t e d  by  h e r  

h u s b a n d  m u s t  be  t r e a t e d  w i t h  g r e a t  c a r e .  I t  i s  t r u e ,  h o w e v e r ,  t h a t  

t h e  h u s b a n d ' s  r i g h t  o v e r  h i s  d e c e a s e d  w i f e ' s  p r o p e r t y  i s  a b s o l u t e .

T h u s ,  a f t e r  t h e  w om en's d e a t h  t h e  h u sb a n d  h a s  a  l e g a l  c a p a c i t y  t o  t a k e

c o n t r o l  o f  h e r  p r o p e r t y  as  o f  r i g h t  and d i s p o s e  o f  i t  i n  w h a te v e r

m anner he  s e e s  f i t .  N e v e r t h e l e s s ,  i n f o r m a n t s  a r e  u n a b le  t o  r e c o n c i l e  

t h e  c o m p e t in g  i n t e r e s t s  o f  t h e  h u sb a n d  and  t h e  c h i l d r e n  o f  t h e  d e c e a s e d  

woman. B ut i t  seems t h a t ,  e x c e p t  f o r  p r o p e r t y  ( su c h  a s  t h e  hom efarm  

( t i n y ) and  th e  woman's h u t )  w h ich  m u s t  by law  be  i n h e r i t e d  by t h e  

y o u n g e s t  s o n ,  and c e r t a i n  p a r a p h e r n a l i a  i n h e r i t e d  by t h e  d a u g h t e r s ,  

t h e  h u s b a n d 's  r i g h t  p r e v a i l s  o v e r  t h a t  o f  t h e  w om an's c h i l d r e n .  I t  

m ust  f u r t h e r  be  n o t e d  t h a t  h u s b a n d s  t o o ,  ev en  among th e  Nyim ang, f e a r  

t h e  v e n g e a n c e  o f  t h e i r  d e c e a s e d  w i v e s '  ( g e s h i n ) s p i r i t .  F o r  t h a t  

r e a s o n  t h e  h u sb a n d  m ust  make s u r e  t h a t  t h e  d e c e a s e d  w i f e ' s  name and 

t h e  c o n t i n u a t i o n  o f  h e r  l i n e  i s  p r e s e r v e d .

T h u s ,  upon t h e  d e a th  o f  a  c h i l d l e s s  woman, i t  i s  c u s to m a ry  t h a t

h e r  h u s b a n d ,  r a t h e r  t h a n  c o n v e r t i n g  t h e  w hole  p r o p e r t y  o f  t h e  d e c e a s e d  

woman i n t o  h i s  own p r i v a t e  u s e ,  s h o u ld  n o m in a te  one o f  h i s  s o n s  ( o f  

a n o t h e r  w i f e )  t o  be  a t t a c h e d  t o  t h e  " h o u s e "  o f  t h e  d e c e a s e d  woman.

T h is  n o m in a t io n  o r  a t t a c h m e n t  o f  a  c h i l d  t o  a  " h o u se "  d i f f e r e n t  f rom  

t h a t  o f  h i s  n a t u r a l  m o th e r  i s  a  k i n d  o f  a d o p t i o n .  When a t t a c h e d  t h e  

so n  l o s e s  a l l  r i g h t s  w i t h i n  h i s  o r i g i n a l  m o t h e r ' s  s u b - f a m i l y  and  

a c q u i r e s  new r i g h t s  w i t h i n  t h e  new " h o u s e " .  Such a  p e r s o n  w i l l  b e  

known a s  t h e  w o rg o l  ( t h e  doorway o f  t h e  h u t )  o f  t h e  d e c e a s e d  woman. 

I n t e r - h o u s e  s u c c e s s i o n  i s  t h e  d o m in a n t  r u l e  among t h e  Nyim ang. The 

so n  who h a s  b e e n  a d o p te d  o r  h a s  b e e n  a t t a c h e d  t o  a  d i f f e r e n t  h o u s e  

becom es s o l e  h e i r  to  t h e  p r o p e r t y  o f  t h a t  h o u se  and a l l  p r o p e r t y  t h a t  

h a s  p r e v i o u s l y  b e e n  a l l o c a t e d  to  t h a t  h o u s e ,  t o g e t h e r  w i t h  t h e  p e r s o n a l
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e a r n i n g s  o f  t h e  d e c e a s e d  woman and  any p r o p e r t y  b r o u g h t  th ro u g h  

m a r r i a g e  c o n s i d e r a t i o n  o f  t h e  d e c e a s e d  wom an's d a u g h te r s  m ust  be 

i n h e r i t e d  by t h i s  a d o p te d  p e r s o n  to  t h e  e x c l u s i o n  o f  h i s  o t h e r  f u l l  

b r o t h e r s ,  who a r e  by now become m ere h a l f - b r o t h e r s .

How ever, i t  m ust  be  rem em bered  t h a t  su c h  an  a d o p te d  so n  w i l l  n o t  

t a k e  p o s s e s s i o n  o f  t h e  p r o p e r t y  im m e d ia te ly  a f t e r  t h e  d e c e a s e  o f  th e  

woman. I n  e f f e c t ,  a l l  p r o p e r t y  w i l l  r e m a in  u n d e r  t h e  f u l l  c o n t r o l  o f  

t h e  f a t h e r  who may u se  i t  f r e e l y  d u r i n g  h i s  l i f e t i m e .  The r i g h t  o f  

t h e  a d o p te d  so n  to  t h e  p r o p e r t y  o f  h i s  a d o p t i n g  m o th e r  a c c r u r e s  o n ly  

a f t e r  h i s  f a t h e r ' s  d e a t h .

I f  t h e  d e c e a s e d  woman i s  s u r v i v e d  by  more t h a n  one m ale  c h i l d ,  t h e n  

a l l  o f  them  a r e  e n t i t l e d  t o  e q u a l  s h a r e s  i n  t h e i r  m o t h e r ' s  e s t a t e .  

How ever, a s  i n  t h e  c a s e  o f  t h e  d e c e a s e d  f a t h e r ,  when t h e  p r o p e r t y  o f  

t h e  d e c e a s e d  woman i s  d i v i d e d  am ongst h e r  c h i l d r e n  t h e  y o u n g e s t ,  y e t  

u n m a r r i e d ,  so n  r e c e i v e s  a  l a r g e r  s h a r e  t h a n  t h e  r e s t  o f  h i s  m a r r i e d  

o l d e r  b r o t h e r s .  F u r th e r m o r e ,  a s  t h e  y o u n g e s t  i s  r e q u i r e d  t o  r e m a in  i n  

t h e  compound to  t a k e  c a r e  o f  h i s  d e c e a s e d  p a r e n t ' s  g e s h in  ( s p i r i t ) ,  he  

w i l l  t h e n  be  e n t i t l e d  t o  i n h e r i t  h i s  m o t h e r ' s  t i n y  (homefarm) and  h e r  

h u t .  The r i g h t  o f  t h e  y o u n g e s t  so n  to  i n h e r i t  h i s  m o t h e r ' s  h u t  

t o g e t h e r  w i t h  t h e  t i n y  i s  a b s o l u t e l y  e x c l u s i v e .

The r u l e  w hereby  th e  y o u n g e s t  so n  i s  a l lo w e d  t o  i n h e r i t  h i s  

f a t h e r ' s  compound, h i s  m o t h e r ' s  h u t  w i t h  i t s  h o u s e h o ld  u t e n s i l s  and  th e  

m o t h e r ' s  t i n y  i s ,  i n  a  s e n s e ,  s i m i l a r  t o  t h e  c o n c e p t  o f  u l t i m o g e n i t u r e .  

The d i f f e r e n c e  i s  t h a t  u n d e r  Nyimang law th e  y o u n g e s t  son  d oes  n o t  

i n h e r i t  a l l  p r o p e r t y  e x c l u s i v e l y .  As h a s  b e e n  n o t e d ,  h i s  r i g h t  a c c r u e s  

i n  r e s p e c t  o f  i n t e r e s t s  i n  t h i n g s  c l o s e l y  a t t a c h e d  t o  t h e  p a r e n t s  and 

th e  f a m i ly  h o m e s te a d .  T h i s ,  h o w e v e r ,  i s  n o t  f a r  f ro m  t h e  n o t i o n  o f
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u l t i m o g e n i t u r e  o f  m e d ie v a l  E u rope  o r  i n d e e d ,  w ha t  e x i s t e d  u n d e r  Roman

law  w h ere  " t h e  h o m e - s ta y i n g ,  u n e m a n c ip a te d  s o n ,  s t i l l  r e t a i n e d  u n d e r

2P a t n a  P o t e s t a s ,  i s  p r e f e r r e d  t o  t h e  o t h e r " .  I n  t h e  Nyimang c a s e  

a  p a r t i a l  e x p l a n a t i o n  may be fou n d  i n  t h e  f a c t  t h a t  t h e  Nyimang f a m i ly  

i s  n o t  a lw a y s  r e g a r d e d  a s  a  g o in g  c o n c e r n  n o r ,  i n d e e d ,  i s  i t  r e g a r d e d  

a s  a  c o r p o r a t e  b o d y .  F i s s i o n  w i t h i n  t h e  f a m i ly  members i s  due  t o  

o c c u r  e v en  d u r i n g  th e  f a t h e r * s  l i f e t i m e .  As a g e n e r a l  r u l e ,  t h e  

num ber o f  t h e  h o u s e h o ld  w i l l  s t a r t  t o  d e c r e a s e ,  p a r t i c u l a r l y  when 

c h i l d r e n  grow up and g e t  m a r r i e d ,  e s t a b l i s h i n g  t h e i r  own s e p a r a t e  home

s t e a d s  away f ro m  t h e i r  f a t h e r * s  compound. Thus by t h e  t im e  p a r e n t s  

grow o l d ,  o n ly  young u n m a r r ie d  c h i l d r e n  a r e  s t i l l  t o  b e  fo u n d  i n  t h e  

f a t h e r * s  compound.

THE LEVIRATE " Widow I n h e r i t a n c e "

The l e v i r a t e  m a r r i a g e  o r  widow i n h e r i t a n c e  some c a l l  i t ,  i s  a

f i r m l y  e s t a b l i s h e d  i n s t i t u t i o n  among th e  Nyimang. A f t e r  a  man d i e s ,

h i s  widow, known a s  k e r  k o r e , w i l l  n o t  m arry  o r  be  i n h e r i t e d  a t  t h e  same

t im e  a s  t h e  r e s t  o f  t h e  p r o p e r t y .  She w i l l  r e m a in  i n  a  s t a t e  o f

c e l i b a c y  f o r  a t  l e a s t  a  t e rm  o f  two o r  f o u r  y e a r s .  D u r in g  t h i s  p e r i o d

s h e  w i l l  be  r e g a r d e d  a s  im pure  and  w i l l  be  a v o id e d  by h e r  h u sb a n d * s

3c o l l e a g u e s .  M eanw hile ,  h e r  p o t e n t i a l  l e v i r a t i c  h u sb a n d  o r  t h e  

s p i r i t u a l  f a t h e r  o f  t h e  d e c e a s e d  p e r s o n ' s  f a m i l y ,  w i l l  a c t  a s  h e r  

g u a r d i a n .  The widow may be a l lo w e d  to  g e t  m a r r i e d  a f t e r  t h e  p u r i f i c a t i o n  

r i t e  o f  rem ov ing  th e  kubang  (wooden p l a n k  u s e d  a s  a t r a d i t i o n a l  b e d )  h a s

1. See  H. M a in e ,  L e c t u r e s  on t h e  E a r l y  H i s t o r y  o f  I n s t i t u t i o n s , 
London, 1875, 223; q u o te d  by j ,  Gocdy i n  D e a th ,  P r o p e r t y  and  t h e  
A n c e s t o r s , o p . c i t . , 323 .

2 .  P . V in o g r a d o f f ,  O u t l i n e s  o f  H i s t o r i c a l  J u r i s p r u d e n c e , V o l . ] ,  
o p . c i t . , 286 .

3 . See S t e v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n ,, o p . c i t . , 183; and 
N a d e l ,  The Nuba, o p . c i t . ,  4 0 4 .  '
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b e e n  p e r f o r m e d .  As a r u l e ,  t h e  y o u n g e r  b r o t h e r  o f  t h e  d e c e a s e d  i s  

p r e f e r r e d  to  t h e  e l d e r .  B u t i f  t h e r e  i s  o n ly  one b r o t h e r ,  t h e n  sh e  

may m arry  h im . The p r i o r i t y  l i s t  i s  much th e  same as  ab o v e ,  e x c e p t  

t h a t  p e r s o n s  c l a s s i f i e d  a s  c h i l d r e n  w i l l  be  e x c lu d e d .  F u r th e r m o r e ,  

a s  f a t h e r s  a r e  n o t  a l lo w e d  t o  i n h e r i t  t h e i r  m a r r i e d  c h i l d r e n ,  a l l  

p e r s o n s  who f a l l  i n t o  t h e  f a t h e r ' s  g e n e r a t i o n  w i l l  n o t  be e n t i t l e d  to  

i n h e r i t  t h e  widow. The r i g h t  to  m a rry  t h e  d e c e a s e d  m a n 's  widow a c c r u e s  

e x c l u s i v e l y  t o  t h e  h u s b a n d 's  g e n e r a t i o n  a l o n e .  T h is  i s  so  no m a t t e r  

w h e th e r  t h e  c h o s e n  l e v i r a t e  h u sb a n d  i s  so  young  a s  lo n g  a s  h e  c a n  

p r o p e r l y  be  c l a s s i f i e d  a s  t h e  d e c e a s e d  h u s b a n d 's  b r o t h e r .

I n f o r m a n t s  i n d i c a t e  t h a t ,  i n  t h e  o l d  d a y s ,  i n f o r m a l  p r e s s u r e s  w ere  

e x e r c i s e d  (by t h e  h u s b a n d s '  f a m i l i e s )  o v e r  widows o f  m a r r i a g e a b l e  age  

t o  m a r ry  t h e i r  h u s b a n d 's  b r o t h e r s .  T h is  p r e s s u r e  was a l s o  a p p l i e d  by 

t h e  w id o w 's  f a m i ly  o f  b i r t h ,  who m ig h t  o t h e r w i s e  be  o b l i g e d  t o  r e f u n d  

t h e  m a r r i a g e  c o n s i d e r a t i o n  t o  t h e  l a t e  h u s b a n d 's  f a m i l y ,  s h o u ld  t h e i r  

d a u g h te r  r e f u s e  t o  c o n t i n u e  h e r  m a r r i a g e  w i t h i n  t h e  d e c e a s e d ' s  f a m i l y .  

Now adays, and  e v e n  i n  t h e  o l d  d a y s ,  no g r e a t  f o r c e  was u s e d  to  p e r s u a d e  

a  widow t o  a c c e p t  a  l e v i r a t e  h u sb a n d  s h e  d oes  n o t  f a n c y .  As N ade l  

p u t s  i t :

The l e v i r a t e  m a r r i a g e  o f  widows who a r e  
s t i l l  o f  m a r r i a g e a b l e  age  i s  c o n s id e r e d  
d e s i r a b l e ,  b u t  no p r e s s u r e  i s  e x e r c i s e d .
The widow i s  j u s t  a s  f r e e  t o  m a r ry  some 
o t h e r  m a n .*

I t  i s  t h e  law  among t h e  Nyimang t h a t  s h o u ld  a widow r e f u s e  t o  

a c c e p t  a l e v i r a t i c  h u sb a n d  from  h e r  l a t e  h u s b a n d 's  f a m i l y ,  t h e n  h e r  

f a m i ly  o f  b i r t h  a r e  c o m p e l le d  t o  r e f u n d  t h e  m a r r i a g e  c o n s i d e r a t i o n .

1. Ibid., 404.
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T h is  r e f u n d i n g  i s  s u b j e c t  t o  d e d u c t i o n s  f o r  any c h i l d r e n  b o r n e  by 

t h e  widow. I f ,  h o w e v e r ,  t h e  widow a c c e p t s  to  m arry  t h e  d e c e a s e d ' s  

b r o t h e r  o r  any l i n e a g e  o r  c l a n  member o f  t h e  d e c e a s e d  h u s b a n d ,  t h e n  

no f r e s h  m a r r i a g e  c o n s i d e r a t i o n  i s  p a y a b le  a s  sh e  w i l l  s t i l l  b e  

r e g a r d e d  a s  t h e  w i f e  o f  t h e  d e c e a s e d  p e r s o n .*

I t  i s  i m p o r t a n t  t o  rem em ber t h a t  t h e  p e r s o n  who m a r r i e s  t h e  widow 

i s  n o t  l e g a l l y  t h e  h e i r  o f  t h e  d e c e a s e d  p e r s o n .  The c h i l d r e n  a lo n e  

a r e  t h e  l e g a l  h e i r s  and t h e  c h i l d r e n  a r e  n o t  a l lo w e d  t o  m a rry  t h e i r  

m o th e r s  o r  s t e p - m o t h e r s  i n  t h e  Nyimang s o c i e t y .  T h is  l e g a l  p o s i t i o n  

s h o u ld  n o t  be  c o n fu s e d  w i t h  t h e  p r a c t i c e  w h e re b y ,  i n  t h e  a b s e n c e  o f  

c h i l d r e n ,  t h e  d e c e a s e d ' s  b r o t h e r  o r  any n e x t - o f - k i n  o f  t h e  d e c e a s e d ' s  

g e n e r a t i o n ,  may b o t h  i n h e r i t  t h e  p r o p e r t y  and  m arry  t h e  widow. B ut

w here  t h e r e  a r e  c h i l d r e n ,  a s  h a s  b e e n  i n d i c a t e d  a b o v e ,  th e y  w i l l  i n h e r i t  

t h e  p r o p e r t y  and  t h e  m ost  s e n i o r  so n  w i l l  be  a p p o in t e d  a s  g u a r d i a n  and 

th e  h e a d  o f  h i s  f a t h e r ' s  f a m i ly  and  t h e  p e r s o n  who m a r r i e s  t h e  widow 

w i l l  p l a y  an  a d v i s o r y  r o l e  t o  a s s i s t  i n  r e l i g i o u s  m a t t e r s .  I n  su c h  

c a s e s  t h e  r i g h t  o f  t h e  l e v i r a t e  h u sb a n d  i s  l i m i t e d  to  t h e  w id o w 's  co

h a b i t a t i o n  and t h e  p r o d u c t i o n  o f  c h i l d r e n  on b e h a l f  o f  t h e  d e c e a s e d  

p e r s o n .  I n  t h i s  s i t u a t i o n  t h e  widow would  n o t  b e  removed t o  t h e  

l e v i r a t e  h u s b a n d ' s  home, b u t  w ould  r e m a in  i n  h e r  l a t e  h u s b a n d 's  compound. 

The i s s u e  o f  t h i s  u n io n  a r e  t h e  l e g a l  c h i l d r e n  o f  t h e  d e c e a s e d  p e r s o n ,  

and  t h e  r e s p o n s i b i l i t y  o f  b r i n g i n g  them up f a l l s  on t h e i r  s e n i o r  

b r o t h e r s  and  n o t  on th e  g e n i t o r .

However, i f  t h e  d e c e a s e d  h a s  l e f t  no g row n-up c h i l d r e n ,  t h e n  th e  

l e v i r a t e  h u sb a n d  h a s  a . l e g a l  d u ty  t o  m a i n t a i n  t h e  widow and h e r  c h i l d r e n .

1. Cf., P. Howell, A Manual of Nuer Law, op.cit., 79.
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As a  r u l e ,  t h e  l e v i r a t e  h u sb a n d  m ust b u i l d  h e r  a  s e p a r a t e  h o m es te ad  

n e a r  b u t  o u t s i d e  h i s  own compound. He m u s t  a s s i s t  h e r  i n  f a r m in g  

h e r  l a n d ,  f e e d  h e r ,  p r o v id e  h e r  w i t h  c l o t h i n g ,  c o h a b i t  w i t h  h e r  a n d ,  

i n  s h o r t ,  m u s t  t r e a t  h e r  i n  a l l  r e s p e c t s  a s  i f  s h e  i s  h i s  l a w f u l  w i f e .

On t h e  o t h e r  h a n d ,  t h e  widow i s  u n d e r  l e g a l  o b l i g a t i o n  to  obey  h e r  

l e v i r a t e  h u s b a n d .  She m ust  cook f o r  h im  and  w ork f o r  h im  on  h i s  f a rm .

I n f o r m a n t s  i n d i c a t e  t h a t ,  e s p e c i a l l y  i n  t h e  o l d  d a y s ,  t h e  r i g h t  o f  

t h e  widow t o  t h e  en jo y m e n t  o f  i n t e r e s t s  i n  h e r  l a t e  h u s b a n d 's  p r o p e r t y  

was s e r i o u s l y  c u r t a i l e d  by t h e  i n t e r v e n t i o n s  o f  h e r  i n - l a w s ,  e s p e c i a l l y  

t h e  b r o t h e r s  o f  t h e  d e c e a s e d .  T h u s ,  t h e  b r o t h e r  o f  t h e  d e c e a s e d  who 

m a r r i e d  t h e  widow u s e d  to  e x e r c i s e  w id e r  power o v e r  h i s  d e c e a s e d  

b r o t h e r ' s  widow. T h is  i n c l u d e d  th e  power to  d i v o r c e  t h e  widow and t o  

h av e  th e  m a r r i a g e  c o n s i d e r a t i o n  r e t u r n e d  t o  h im , and t h e  t a k i n g  o f  t h e  

d e c e a s e d ' s  p r o p e r t y  to  t h e  e x c l u s i o n  o f  t h e  widow. N e v e r t h e l e s s ,  

i n f o r m a n t s  i n d i c a t e  t h a t ,  e v e n  i n  t h e  o l d  d a y s ,  t h e  i n t e r v e n t i o n s  o f  

t h e  d e c e a s e d ' s  b r o t h e r  o c c u r r e d  o n ly  i f  t h e  d e c e a s e d  p e r s o n  h a d  l e f t  a  

c h i l d l e s s  widow. Even i n  t h i s  c a s e ,  t h e  h u s b a n d 's  b r o t h e r  was j u s t i f i e d  

i n  m i s t r e a t i n g  t h e  widow s h o u ld  s h e  r e f u s e  t o  m a r ry  h im  o r  d i s o b e y  h i s  

o r d e r s  by r e f u s i n g  t o  work on h i s  f a rm .  I n  any  c a s e ,  t h e  widows o f  t h e  

d e c e a s e d  kw ueer ( c o n s e c r a t e d  shaman) and t h o s e  o f  t h e  s h i r a  w ou ld  n o t  

be  d i v o r c e d  e v e n  i f  th e y  r e f u s e d  to  a c c e p t  l e v i r a t e  h u s b a n d s .

A widow who h a s  d a u g h te r s  b u t  no m ale  c h i l d r e n  w o u ld ,  n e v e r t h e l e s s ,  

be  a l lo w e d  t o  r e m a in  i n  h e r  l a t e  h u s b a n d 's  compound and  w ou ld  c o n t i n u e  

to  e n jo y  th e  b e n e f i t s  o f  t h e  p r o p e r t y  l e f t  by h e r  h u sb a n d  e v e n  i f  sh e  

d i d  n o t  m a r ry  any  o f  t h e  f a m i ly  m em bers. I n  s u c h  c a s e s ,  and  e s p e c i a l l y  

i f  t h e  widow i s  n o t  o f  m a r r i a g e a b l e  a g e ,  a  p e r s o n  w i l l  be  n o m in a te d  f ro m  

among h e r  h u s b a n d 's  r e l a t i v e s  a s  a  g u a r d i a n  who w i l l  t a k e  c a r e  o f  a l l
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p r o p e r t y  b r o u g h t  on m a r r i a g e  c o n s i d e r a t i o n  on b e h a l f  o f  th e  d a u g h t e r s .

He w i l l  f u r h t e r  u s e  t h i s  p r o p e r t y  and  o b t a i n  a  w i f e  i n  t h e  name o f  

t h e  d e c e a s e d  p e r s o n .  As th e  p r o p e r t y  u se d  h e r e  to  o b t a i n  a  w i f e  i n  

t h e  name o f  t h e  d e c e a s e d  h a s  come i n  th e  f i r s t  p l a c e  t h ro u g h  t h e  

" h o u s e "  o r  t h e  l i n e  o f  t h e  s u r v i v i n g  widow, v i z . , h e r  d a u g h t e r s '  

m a r r i a g e  c o n s i d e r a t i o n ,  t h e  new woman w i l l  be  r e g a r d e d  a s  t h e  w id o w 's  

w o rg o l  ( t h e  doorway o f  th e  h u t ) .  She ( t h e  new w i f e )  w i l l  l i v e  i n  t h e  

same h u t  a s  t h e  p r e v i o u s  widow and h e r  c h i l d r e n  w i l l  be  r e g a r d e d  a s  t h e  

w o rg o l  o f  t h e  s e n i o r  widow.

T h is  c u s to m , i n  a  s e n s e ,  i s  s i m i l a r  to  th e  p r a c t i c e  t h a t  e x i s t s  

among t h e  N u e r .  A c c o rd in g  t o  H o w e ll ,  a n  o l d  widow among th e  Nuer may 

u s e  e i t h e r  h e r  p r i v a t e l y - o w n e d  p r o p e r t y  o r  h e r  d e c e a s e d  h u s b a n d 's  

p r o p e r t y  t o  m arry  a  w i f e  to  t h e  name o f  h e r  d e c e a s e d  h u s b a n d .  And 

t h a t  w h i l e  a  l i v i n g  p e r s o n  w i l l  a c t  a s  a  g e n i t o r ,  t h e  i s s u e  w i l l  be 

c o n s i d e r e d  a s  t h e  l e g a l  c h i l d r e n  o f  t h e  d e c e a s e d  h u s b a n d . *

However, among th e  Nyimang a woman who h a s  b e e n  m a r r i e d  t o  th e  

d e c e a s e d  p e r s o n  by a s u r v i v i n g  widow m ust  l i v e  i n  t h e  h u t  o f  t h e  p r e v i o u s  

widow and t h e  two w i l l  e n jo y  t h e  b e n e f i t s  o f  t h e  p r o p e r t y  l e f t  by  t h e  

d e c e a s e d  h u s b a n d .  The p e r s o n  a s k e d  to  c o h a b i t  w i t h  t h e  new w i f e  h a s  no 

r i g h t  to  p r o p e r t y .  The c h i l d r e n  o f  t h i s  s eco n d  m a r r i a g e  w i l l  i n h e r i t  

t h e  p r o p e r t y  a s  t h e y  w i l l  b e  r e g a r d e d  a s  t h e  m ir  ( f i r e )  o r  t h e  l i n e  o f  

t h e  d e c e a s e d  p e r s o n .

One m ust p o i n t  o u t  i n  c o n c l u s i o n  t h a t ,  n o t w i t h s t a n d i n g  t h e  g e n e r a l  

e n c ro a c h m e n ts  on th e  r i g h t s  o f  t h e  widow o f  t h e  d e c e a s e d ' s  b r o t h e r s ,  

m odern Nyimang law  h o l d s  t h a t  t h e  r i g h t  o f  t h e  widow t o  e n jo y  i n t e r e s t s

1. See Howell, op.cit., 75. Also c.f., Farran, Op.cit., 79-80.
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i n  p r o p e r t y  l e f t  by h e r  l a t e  h u sb a n d  i s  i n v i o l a b l e .  T h is  i s  so 

e s p e c i a l l y  i f  sh e  s t a y s  i n  t h e  w i r  (compound) o f  h e r  h u s b a n d .  T hus ,  

a s  a  m odern t r e n d  and  a l t h o u g h  women s t i l l  have  no r i g h t s  u n d e r  

t r a d i t i o n a l  law  to  s u c c e e d  to  p r o p e r t y ,  th e y  have  th e  r i g h t  t o  e n jo y  

l i f e  i n t e r e s t s ,  e s p e c i a l l y  i f  th e y  have  m in o r  c h i l d r e n .  As widows 

a r e  becom ing  more i n d e p e n d e n t ,  i t  i s  n o t  s u r p r i s i n g  to  f i n d  widows who 

a l t h o u g h  th e y  c o n t i n u e  to  r e s i d e  w i t h  t h e i r  h u s b a n d ’ s f a m i l y ,  may 

r e f u s e  t o  a c c e p t  l e v i r a t e  h u sb a n d s  and who become s o l e l y  r e s p o n s i b l e  

f o r  t h e i r  h u s b a n d ’ s p r o p e r t y  u n t i l  t h e i r  m in o r  c h i l d r e n  come o f  age  

and t a k e  o v e r  t h e  management o f  t h e  p r o p e r t y .

DISTRIBUTION OF PROPERTY

B e fo re  any d e t a i l e d  a c c o u n t  o f  t h e  r u l e s  g o v e r n in g  th e  d i s t r i b u t i o n

o f  i n t e s t a t e  p r o p e r t y  i s  g i v e n ,  a l e n g t h y  q u o t a t i o n  from  The Nuba i s

n e c e s s a r y  a s  a  s t a r t i n g  p o i n t .  S p e a k in g  a b o u t  t h e  i n h e r i t a n c e  r u l e s

among th e  Nyimang, N ade l  s a y s  t h a t :

The r u l e s  o f  i n h e r i t a n c e  make th e  e l d e s t  
so n  . t h e  e x c l u s i v e  h e i r .  I f  t h e  d e c e a s e d  
l e f t  v e r y  young so n s  o n l y ,  t h e i r  f a t h e r -  
b r o t h e r  a c t s  a s  t h e i r  g u a r d i a n  and t r u s t e e  
u n t i l  th e y  m a r ry .  O th e rw is e  t h i s  r o l e  o f  
g u a r d i a n  and t r u s t e e  f a l l s  t o  t h e  e l d e s t  s o n .
He w i l l  t a k e  c a r e  o f  t h e  widows u n t i l  t h e y  
r e m a r r y ,  and o f t e n  a l s o ,  a s  we h av e  h e a r d ,  o f  
h i s  y o u n g e r  b r o t h e r s .  Land, h o u s e ,  and  th e  
s t o c k s  o f  g r a i n  i n  t h e  g r a n a r i e s  a r e  h i s .
I f  t h e  l a n d  p r o p e r t y  i s  v e r y  l a r g e ,  he  may 
a l l o t  p a r t  o f  i t  t o  h i s  y o u n g e r  b r o t h e r s  i f  
and when th e y  n eed  i t .  L i v e s t o c k ,  g u n s ,  
money, e q u a l l y  b e lo n g  to  t h e  e l d e s t  so n .
Out o f  t h i s  p a t r im o n e y ,  he  w i l l  l a t e r  
c o n t r i b u t e  to  h i s  y o u n g e r  b r o t h e r s ’ b r i d e -  
p r i c e  j u s t  a s  t h e i r  f a t h e r  w ould  have  done ;  
b u t  a t  t h e  t im e  o f  t h e  d e a th  t h e  y o u n g e r



4 42

b r o t h e r s  i n h e r i t  n o t h i n g .  Only p e r s o n a l  
p r o p e r t y ,  l i k e  k n i v e s ,  s p e a r s ,  t o o l s ,  
o r n a m e n ts ,  c l o t h e s ,  i s  d i v i d e d  e q u a l l y  
among a l l  s o n s .^

I t  i s  s u b m i t t e d  t h a t  t h e  r u l e s  o f  i n h e r i t a n c e  a s  o u t l i n e d  by

N ad e l  i n  t h e  above  q u o t a t i o n  a r e  w id e ly  g e n e r a l i z e d  and  a r e  t h e r e f o r e

m i s l e a d i n g  and c a n n o t  be  t r u e  o f  t h e  Nyimang p e o p l e .  The p o i n t  o f

d i f f e r e n c e  w i t h  N a d e l ,  w i t h  r e s p e c t ,  a r e  num erous and th e  f o l l o w i n g

a r e  n o t e d :

1. I t  i s  n o t  t r u e ,  a s  w i l l  be  e x p l a i n e d  b e lo w ,  t h a t  t h e  e l d e s t  son  i s  

th e  e x c l u s i v e  h e i r  t o  a l l  h i s  f a t h e r ’ s p r o p e r t y

2 .  M o re o v e r ,  t h e  g e n e r a l i z a t i o n  t h a t  th e  e l d e s t  so n  i s  th e  

’’e x c l u s i v e  h e i r ” may r a i s e  many d i f f i c u l t  q u e r i e s  e s p e c i a l l y  

w here  t h e  d e c e a s e d  f a t h e r  had  more th a n  one w i f e .  One s u c h  

q u e ry  i s  w h e th e r  i t  i s  m ean t  by " e l d e s t  s o n " ,  t h e  e l d e s t  so n  o f  

t h e  s e n i o r  w i f e ,  o r  t h e  e l d e s t  so n  o f  e a c h  w i f e  a s  a  r e p r e s e n t a t i v e  

o f  t h e  m o th e r ’ s w el ( h o u se )  o r  t h e  s u b - f a m i l y .  The c o n f u s i o n  c a n  

be  rem oved i f  we u n d e r s t a n d  t h a t  t h e  r i g h t s  o f  t h e  e l d e s t  so n  o f  

t h e  s e n i o r  w i f e  a r e  e x c l u s i v e l y  r e l i g i o u s .  I n  t h a t  c a p a c i t y ,  i t  

i s  t r u e ,  he  a c t s  l i k e  a  f a t h e r  and  no one e l s e ,  e x c e p t  h im , h a s  

c a p a c i t y  t o  p e r f o r m  any  r e l i g i o u s  c e r e m o n ie s .  B ut when h e  h a s  

b e e n  a p p o in t e d  a s  a  g u a r d i a n  o r  a  c a r e t a k e r  h e  w i l l  n o t  h a v e  any 

p r e f e r e n t i a l  o r  l e g a l  r i g h t s  o v e r  h i s  o t h e r  y o u n g e r  b r o t h e r s  ( i n  

h i s  c a p a c i t y  a s  t h e  e l d e s t  b r o t h e r )  as r e g a r d s  t h e  i n h e r i t e d  

p r o p e r t y .  P re s u m a b ly ,  when p r o p e r t y  i s  d i v i d e d  b e tw e e n  t h e  

" h o u s e s "  p e r  s t i r p e s  a s  i s  a lw ays  t h e  c a s e ,  t h e n  th e  e l d e s t  b r o t h e r

1. Nadel, The Nuba, Op.cit., 405.
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o f  e a ch  h o u se  becomes r e s p o n s i b l e ,  b u t  o n ly  as  a  c a r e t a k e r  on 

b e h a l f  o f  h i s  o t h e r  b r o t h e r s  and n o t  a s  an  e x c l u s i v e  h e i r .

T h u s ,  i f  a  d e c e a s e d  man h a s  b e e n  s u r v i v e d  by s o n s  b e lo n g i n g  to  

s e v e r a l  w iv e s  (e a c h  o f  whom r e p r e s e n t s  a  s u b - f a m i l y )  t h e n  th e  

w h o le  p r o p e r t y  m ust  b e  d i v i d e d  f i r s t  p e r  s t i r p e s  b e tw e e n  t h e  

v a r i o u s  h o u s e s ,  and  t h e n ,  a f t e r w a r d s ,  may be  d i v i d e d  p e r  c a p i t a  

am ongst f u l l  b r o t h e r s  o f  a  g iv e n  s u b - f a m i l y  w heneve r  t h e y  w is h  t o .

3 . C o n t r a r y  to  N a d e l ’ s s t a t e m e n t ,  t h e  y o u n g e r  son  i s  a lw a y s  i n  a  much 

m ore p r i v i l e g e d  p o s i t i o n  t h a n  th e  e l d e r  m a r r i e d  s o n .  I t  i s  t h u s  

n o t  t r u e ,  a s  w i l l  b e  shown, t h a t  t h e  y o u n g e r  so n  r e c e i v e s  

" n o t h i n g "  a s  c o n c lu d e d  by N a d e l .

4 .  W h i l s t  t h e  e l d e s t  b r o t h e r  ( o r  t h e  f a t h e r ’ s b r o t h e r )  may a c t  a s  a  

g u a r d i a n  t o  t h e  m ino r  c h i l d r e n  o f  t h e  d e c e a s e d  p e r s o n ,  t h e  a n a lo g y  

o f  t r u s t e e s h i p  c a n n o t ,  i n  t h e  s t r i c t  l e g a l  s e n s e ,  h o l d  good u n d e r  

t h e  Nyimang c u s to m a ry  law  o f  p r o p e r t y .  I n  o t h e r  w o rd s ,  t h e  

c o n c e p t  o f  t r u s t e e s h i p  a s  i t  e x i s t s  u n d e r  E n g l i s h  law  c a n n o t  

s u f f i c i e n t l y  be  em ployed  t o  d e s c r i b e  t h e  n a t u r e  o f  t h e  r e l a t i o n s h i p  

t h a t  e x i s t s  b e tw e en  t h e  f a t h e r ’ s b r o t h e r  and  t h e  m in o r  c h i l d r e n  o f  

t h e  d e c e a s e d  p e r s o n .  T h u s ,  u n l i k e  t h e  c a s e  o f  th e  E n g l i s h  t r u s t

law , t h e  l e g a l  t i t l e  t o  t h e  p r o p e r t y  does  n o t  r e s i d e  and  i s  n e v e r

v e s t e d  i n  t h e  f a t h e r ’ s b r o t h e r .  F o r  t h a t  r e a s o n  t h e  f a t h e r ’ s 

b r o t h e r  h a s  no l e g a l  r i g h t  to  a l i e n a t e  e f f e c t i v e l y  any  p a r t  o f  t h e  

p r o p e r t y  u n d e r  h i s  c o n t r o l  w i t h o u t  ( a t  l e a s t  i n  t h e o r y )  o b t a i n i n g  t h e  

e x p r e s s  c o n s e n t  o f  h i s  b r o t h e r ’ s c h i l d r e n .  I n f o r m a n t s  i n d i c a t e  

t h a t  i f  t h e  f a t h e r ’ s b r o t h e r  had  a l i e n a t e d  p r o p e r t y  l e f t  i n  h i s

c a r e  t o  a  t h i r d  p a r t y ,  t h e n  th e  c h i l d r e n  (when t h e y  come o f  a ge )

h av e  a  l e g a l  r i g h t  e i t h e r  t o  r a t i f y  th e  t r a n s a c t i o n  o r  r e v o k e  t h e
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same and c l a i m  t h e i r  p r o p e r t y  b a c k  from  any t h i r d  p a r t y  i f  

t r a c e a b l e .  I f  t h e  p r o p e r t y  i s  u n t r a c e a b l e  t h e y  can  l a w f u l l y  

c l a i m  i t s  e q u i v a l e n t  f rom  t h e i r  f a t h e r ’ s b r o t h e r .  However, i t  

s h o u ld  be p o i n t e d  o u t  t h a t  t h e  above r u l e  w h ich  c a l l s  t h e  f a t h e r ’ s 

b r o t h e r  to  a c c o u n t  i s  n o t  a lw a y s ,  e s p e c i a l l y  i n  t h e  o ld  d a y s ,  

s t r i c t l y  o b s e r v e d .  T h u s ,  p a r a d o x i c a l l y  en o u g h ,  t h e  f a t h e r ’ s 

b r o t h e r  o r  t h e  e l d e s t  b r o t h e r  who m is u s e s  t h e  f a m i ly  fu n d s  f o r  h i s  

own en d s  i s  n o t  s t r i c t l y  a c c o u n t a b l e  as  i s  t h e  c a s e  u n d e r  t h e  

E n g l i s h  law  o f  t r u s t s .  T h is  i s  so  as  t h e  Nyimang w ould  c o n s i d e r  

i t  a  bad  t h i n g  to  r e g a r d  f a m i ly  members a s  s t r a n g e r s  and c a l l  them  

a m esh i  ( d e b t o r  o r  c r e d i t o r ) .

5 .  F u r th e r m o r e ,  N a d e l ’ s q u o t a t i o n  c r e a t e s ,  w i t h  r e s p e c t ,  a  f a l s e  

i m p r e s s i o n  t h a t  d e v o l u t i o n  o f  p r o p e r t y  among t h e  Nyimang, i s  

s t r i c t l y  t i e d  up w i t h  t h e  i n c i d e n t  o f  d e a t h .  T h i s ,  i n  many c a s e s ,  

i s  n o t  t r u e .  As i s  n o t e d ,  t h e  a c t u a l  d i v i s i o n  o f  p r o p e r t y  t a k e s  

p l a c e  d u r i n g  th e  l i f e t i m e  o f  t h e  f a t h e r .  T h is  w i l l  h a p p e n  g r a d u a l l y  

a s  c i r c u m s t a n c e s  a r i s e  d u r i n g  t h e  c o u r s e  o f  t h e  f a m i ly  l i f e  ( s u c h  

a s  t h e  paym ent o f  m a r r i a g e  c o n s i d e r a t i o n  f o r  h i s  c h i l d r e n ) ,  w i t h  

t h e  r e s u l t  t h a t  a t  t h e  t im e  o f  t h e  f a t h e r ’ s d e a t h  t h e  b u l k  o f  t h e  

p r o p e r t y  w ould  a l r e a d y  h av e  b e e n  d i s t r i b u t e d  o r  h a v e  b e e n  a l l o c a t e d  

t o  v a r i o u s  h o u s e s  w i t h  a  l i t t l e  l e f t  t o  b e  i n h e r i t e d .

When a  man d i e s  t h e r e  w i l l  p o s s i b l y  b e  fo u n d  f o u r  m ain  g ro u p s  

o f  p r o p e r t y :

a )  T h a t  p r o p e r t y  w h ich  i s  p r i v a t e l y  owned by t h e  f a t h e r  and

w hich  i s  b r o u g h t  i n t o  t h e  f a m i ly  p o o l  t h ro u g h  th e  f a t h e r ’ s 

i n d i v i d u a l  e f f o r t .  T h i s  may i n c l u d e  a l l  p r o p e r t y  t h a t  

ha d  b e e n  i n h e r i t e d  by h im  from  h i s  own f a t h e r .  I t  

c o m p r is e s  any d e f e r r e d  paym en ts  su c h  a s  t h e  s u  and  k o ru
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( t h e  in c o m p le t e  p a r t  o f  t h e  m a r r i a g e  c o n s i d e r a t i o n )  r e q u i r e d  

and c o l l e c t e d  f ro m  th e  m a r r i a g e  o f  h i s  s i s t e r s ’ d a u g h t e r s .

Such p r o p e r t y  may a l s o  i n c l u d e  a n y th i n g  t h a t  h a s  b e e n  

p u r c h a s e d  by th e  f a t h e r  by  s p e n d in g  h i s  own p r i v a t e  money 

( b u t  n o t  any money g i v e n  t o  him  by any o f  h i s  w iv e s  o r  by any  

o f  h i s  c h i l d r e n ) . T h is  i s  so u n l e s s  i t  h a s  b e e n  made known

t h a t  a  p a r t i c u l a r  p i e c e  o f  p r o p e r t y  h a s  b e e n  b o u g h t  by -

em p lo y in g  a  s p e c i f i c  sum o f  money s u p p l i e d  by a  c e r t a i n  

f a m i ly  member. I n  t h e  l a t t e r  c a s e ,  a s  w i l l  be  made c l e a r ,  

t h e  p e r s o n  who s u p p l i e d  t h e  money w i l l  be  e n t i e l d  t o  i n h e r i t  

t h a t  p i e c e  o f  p r o p e r t y  a s  o f  r i g h t .

b )  Any p r o p e r t y  b r o u g h t  by any o f  t h e  c h i l d r e n

c)  P r o p e r t y  b r o u g h t  by th e  w iv e s

d) P r o p e r t y  p a id  a s  m a r r i a g e  c o n s i d e r a t i o n  f o r  t h e  d a u g h t e r s .

I t  i s  i m p o r t a n t  t o  rem ember t h a t  a l t h o u g h  a l l  t h e  a b o v e -

m e n t io n e d  s e t s  o f  p r o p e r t y  w i l l  l e g a l l y  be  c o n s i d e r e d  a s  b e l o n g i n g  

t o  t h e  f a t h e r  w h i l e  h e  i s  a l i v e ,  e a c h  s e t  w i l l  b e  i n h e r i t e d

d i f f e r e n t l y  when th e  f a t h e r  d i e s .  As a  r u l e ,  t h e  f a t h e r ’ s  p r i v a t e

o r  i n d i v i d u a l l y  a c q u i r e d  p r o p e r t y ,  u n l e s s  i t  h a s  a l r e a d y  b e e n  

a l l o c a t e d  to  t h e  v a r i o u s  h o u s e s  o r  h a s  b e e n  d i v i d e d  am ongst t h e  

c h i l d r e n  d u r i n g  h i s  l i f e t i m e ,  w i l l  be  d i v i d e d  i n t o  e q u a l  s h a r e s  

b e tw e e n  h i s  m a le  c h i l d r e n .  Even posthum ous c h i l d r e n  h a v e  th e  

same p r o s p e c t  t o  s h a r e  i n  i n h e r i t i n g  t h e i r  d e c e a s e d  f a t h e r ’ s 

p r o p e r t y .  T hus ,  i f  t h e  d e c e a s e d  p e r s o n  h a s  l e f t  a  p r e g n a n t  w i f e  

t h e n  t h e  p r o p e r t y  may n o t  be  d i v i d e d  u n t i l  t h e  woman g i v e s  b i r t h  

t o  h e r  c h i l d .  I f  t h e  c h i l d  i s  m a le ,  t h e n  h i s  s h a r e  w i l l  b e  l e f t  

i n  t h e  c a r e  o f  t h e  g u a r d i a n .  However, i f  t h e  e l d e s t  so n  i s
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s t i l l  u n m a r r i e d ,  t h e n  h e  w i l l  be  e n t i t l e d  t o  r e c e i v e  a l a r g e r  

s h a r e  t h a n  t h e  r e s t  o f  h i s  j u n i o r  b r o t h e r s .  But i f  i t  i s  t h e  

y o u n g e r  son  who re m a in s  u n m a r r i e d ,  t h e n  he  i s  th e  one who i s  

e n t i t l e d  t o  r e c e i v e  a  l a r g e r  s h a r e  t h a n  t h e  e l d e s t  m a r r i e d  b r o t h e r .  

The c r i t e r i o n  f o r  r e c e i v i n g  more p r o p e r t y  i s  w h e th e r  a  son  i s  

u n m a r r ie d  and n o t  w h e th e r  he  i s  a  s e n i o r  c h i l d .  B ut i f  a l l  a r e  

u n m a r r i e d ,  t h e n  t h e  n o rm a l  p r i o r i t y  r u l e  w hereby  s e n i ,  b r o t h e r s  

m a rry  b e f o r e  t h e  j u n i o r  o n e s ,  w i l l  a p p ly .  However, i f  a l l  

c h i l d r e n  a r e  m a r r i e d  (a  d i v o r c d  o r  a  w idow er a r e  c l a s s i f i e d  a s  

m a r r i e d  p e r s o n s  f o r  t h e  p u r p o s e s  o f  t h i s  r u l e  a s  th e y  h av e  o b v i o u s l y  

u s e d  t h e  f a m i ly  fu n d s  t o  o b t a i n  t h e i r  w iv e s )  th e n  e a c h  son  i s  

e n t i t l e d  to  an  e q u a l  s h a r e  i n  t h e  f a t h e r ’ s  e s t a t e .  I n  t h i s  c a s e  

t h e  d i v i s i o n  i s  c a r r i e d  o u t  p e r  c a p i t a  . I t .  i s ,  how ever ,  i m p o r t a n t  

t o  n o t e  t h a t  d i v i s i o n  o f  p r o p e r t y  p e r  s t i r p e s  o r  a c c o r d in g  t o  th e  

number o f  t h e  " h o u s e s "  i s  i i k e l y  to  h appen  w here  t h e r e  a r e  m in o r  o r  

u n m a r r ie d  c h i l d r e n ,  o t h e r w i s e  t h e  d i v i s i o n  can  be e f f e c t e d  p e r  

c a p i t a .

I t  i s  a  b i n d i n g  r u l e  t h a t  i n  t h e  Nyimang law  o f  s u c c e s s i o n  e a c h  

so n  i s  e n t i t l e d  t o  e x a c t l y  t h e  k in d  o f  p r o p e r t y  b r o u g h t  by h im  i n t o  

t h e  f a m i ly  p o o l  d u r in g  th e  f a t h e r ’ s  l i f e t i m e .  T h is  i s  so p a r t i c u l a r l y

i f  su c h  p r o p e r t y  i s  s t i l l  r e m a in in g  and th u s  h a s  n o t  b e e n  d i s p o s e d  o f  by 

t h e  f a t h e r  w h i l e  a l i v e .  As a l s o  a l r e a d y  m e n t io n e d ,  any p r o p e r t y  b r o u g h t  

by any w i f e  i n c l u d i n g  t h o s e  a l l o c a t e d  to  them by t h e  h u sb a n d  d u r i n g  h i s  

l i f e t i m e  w i l l  be  i n h e r i t e d  by th e  c h i l d r e n  o f  t h a t  woman a lo n e  t o  t h e  

e x c l u s i o n  o f  t h e  c h i l d r e n  o f  o t h e r  c o - w iv e s .  S i m i l a r l y ,  a l l  p r o p e r t y



p a i d  a s  m a r r i a g e  c o n s i d e r a t i o n  to  a  w i f e ’ s d a u g h te r  w i l l  be  i n h e r i t e d  

s t r i c t l y  by t h e  f u l l  b r o t h e r s  o f  t h e  m a r r i e d  s i s t e r  and t h e  o t h e r  

s t e p - b r o t h e r s  h a v e  no l e g a l  c l a i m  o v e r  su c h  p r o p e r t y .  The f a t h e r ,  o f  

c o u r s e ,  i f  a l i v e  can  u s e  su c h  p r o p e r t y  to  b e n e f i t  t h e  w hole  o f  h i s  

f a m i ly  i n d i s c r i m i n a t e l y .  B u t  a s  soon  a s  he  d i e s ,  t h e  r e m a in in g  

p r o p e r t y  w i l l  be  i n h e r i t e d  by t h e  h o u s e  o f  t h e  g i r l ’ s m o th e r .  I n  t h i s  

c a s e  e a c h  b r o t h e r  i s  e n t i t l e d  t o  a n  e q u a l  s h a r e .  B ut t h e  amount o f  

t h e  s h a r e s  i s  d e te r m in e d  by su c h  f a c t s  a s  w h e th e r  a l l  t h e  b r o t h e r s  a r e  

m a r r i e d ,  o r  o n ly  some a r e  m a r r i e d .  I f  t h e  f o rm e r ,  a s  a l r e a d y  i n d i c a t e d  

th e y  a l l  r e c e i v e d  e q u a l  s h a r e s ,  b u t  i n  t h e  l a t t e r  s i t u a t i o n  th e  

u n m a r r ie d  b r o t h e r s  r e c e i v e  more s h a r e s .  I f  a l l  a r e  u n m a r r ie d ,  t h e n  

t h e  s e n i o r i t y  p r i n c i p l e  a p p l i e s  and i t  i s  t h e  e l d e s t  so n  who r e c e i v e s  

m ore ,  o r  a t  l e a s t  i s  e n t i t l e d  t o  u s e  e v en  th e  w hole  p r o p e r t y  to  g e t  

m a r r i e d .

The above  r u l e s  may f u r t h e r  b e  i l l u s t r a t e d  by t h e  f o l l o w i n g  d ia g ra m  

F i g u r e  XX
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I n  th e  above  d iagram , d e c e a s e d  X h a s  two w iv e s .  A i s  t h e  e l d e s t  

s o n  o f  t h e  s e n i o r  w i f e  and B and  C a r e  j u n i o r  b r o t h e r s  o f  a n o t h e r  w i f e  

w i t h  a  s i s t e r  D. When D, who i s  a  f u l l  s i s t e r  o f  B and C, g e t  m a r r i e d  

h e r  m a r r i a g e  c o n s i d e r a t i o n  w i l l  be  i n h e r i t e d  by B and  C a lo n e  t o  t h e  

e x c l u s i o n  o f  t h e i r  s e n i o r  h a l f - b r o t h e r  A. I t  i s  t h u s  a  f i r m  r u l e  o f  

law  t h a t  any p r o p e r t y  t h a t  h a s  b e e n  o b t a i n e d  p r i v a t e l y  by a w i f e  o r  t h a t  

w h ic h  h a s  b e e n  p a i d  a s  m a r r i a g e  c o n s i d e r a t i o n  to  h e r  d a u g h te r  w i l l  by 

law  b e  a t t a c h e d  t o  t h e  w el (h o u se )  o r  w o rg o l  ( t h e  doorway o f  t h e  h u t )  

o f  t h a t  woman and  m ust  be  i n h e r i t e d  e x c l u s i v e l y  th ro u g h  th e  l i n e  o f  

t h a t  woman a l o n e .

One c a n n o t ,  t h e r e f o r e ,  s u c c e s s f u l l y  c l a i m  t h a t  i n  a l l  c a s e s  t h e  

e l d e s t  so n  o f  t h e  d e c e a s e d  p e r s o n  i s  an  e x c l u s i v e  h e i r ,  p a r t i c u l a r l y  i f  

t h e  d e c e a s e d  had  l e f t  more t h a n  one  w i f e  e a c h  w i t h  m ale  c h i l d r e n .

As a l r e a d y  i n d i c a t e d ,  t h e  p r o p e r t y  o f  t h e  d e c e a s e d ,  a p a r t  f rom  

h i s  p e r s o n a l  e f f e c t s  and o r n a m e n ts ,  may n o t  be  d i s t r i b u t e d  im m e d ia te ly  

a f t e r  h i s  d e a t h . * T h e re  i s  n o t ,  h o w e v e r ,  a  d e f i n i t e  t im e  f o r  t h e  

d i s t r i b u t i o n  o f  s u c h  p r o p e r t y .  B u t  p r o p e r t y  s u c h  a s  l i v e s t o c k  and  l a n d  

w i l l  b e  k e p t  i n t a c t  u n d e r  t h e  g e n e r a l  s u p e r v i s i o n  o f  t h e  e l d e s t  son  

( o r  t h e  f a t h e r ’ s b r o t h e r  a s  t h e  c a s e  may b e ) .  How ever, sa y  t h a t  t h e  

p r o p e r t y  i s  k e p t  u n d iv id e d  u n d e r  t h e  c o n t r o l  o f  t h e  e l d e s t  so n  i s  n o t ,  

a s  i n d i c a t e d ,  t a n ta m o u n t  t o  s a y in g  t h a t  t h e  e l d e s t  so n  h a s  a  l e g a l  t i t l e  

o v e r  t h e  w ho le  o f  su c h  p r o p e r t y  i n  p r e f e r e n c e  to  t h e  r e s t  o f  h i s  y o u n g e r  

b r o t h e r s .  A c c o rd in g  t o  t h e  Nyimang i d e a s  a  so n  i s  n o t  e n t i t l e d  t o  

h av e  h i s  m a r r i a g e  c o n s i d e r a t i o n  p a i d  tw ic e  o u t  o f  t h e  f a m i ly  p o o l .  I t  

i s  b e c a u s e  o f  t h i s  s t r i c t  r u l e  o f  law  t h a t  a  m a r r i e d  e l d e s t  son  m ust

1. T h is  i s  n o t  a r u l e  o f  law  and  may n o t  a lw ays  be  o b s e r v e d .
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a lw a y s  r e c e i v e  l e s s  th a n  th e  r e s t  o f  h i s  u n m a r r ie d  b r o t h e r s  r a t h e r

th a n  th e  o t h e r  way ro u n d .  T h is  r u l e  c l e a r l y  c o n t r a d i c t s  N ade l*s

s u g g e s t i o n  t h a t  t h e  e l d e s t  son  i n h e r i t s  e x c l u s i v e l y  and t h a t  h i s

y o u n g e r  b r o t h e r s  i n h e r i t  n o t h i n g . \  A l th o u g h  S te v e n s o n  seems to  

2
a g r e e  w i t h  N a d e l ,  one  n o t i c e s  t h a t  i n  h i s  e a r l i e r  a r t i c l e  on th e

Nyimang S te v e n s o n  m a i n t a i n e d ,  i n  a  s e n s e ,  d i f f e r e n t  v iew s  a s  to  w h e th e r

t h e  e l d e s t  son  w i l l  a lw a y s  r e c e i v e  t h e  l i o n Ts s h a r e  upon th e  f a t h e r ’ s 
3 .

d e a th  i n t e s t a t e .  I n  h i s  e a r l i e r  w r i t i n g  (1940) h e  s t a t e d  th e  

p o s i t i o n  a s  f o l l o w s :  " . . . s o m e t i m e s  t h e  e l d e s t  so n  r e c e i v e d  more t h a n

th e  o t h e r s .  I f  one so n  i s  u n m a r r ie d  h e  may b e  g iv e n  a  l a r g e r  s h a r e " . ^  

I t  i s  s u b m i t t e d  t h a t  t h e  l a t t e r  p a r t  o f  S t e v e n s o n ’ s s t a t e m e n t  i s  th e  

c o r r e c t  e x p o s i t i o n  o f  th e  Nyimang la w .  As i n d i c a t e d ,  t h e  e l d e s t  so n  

r e c e i v e s  m ore o n ly  i f  h e  i s  s t i l l  u n m a r r i e d .  T h is  l a t t e r  r u l e  i s  i n  

a c c o r d a n c e  w i t h  p r i o r i t y  r u l e s ,  w hereby  e l d e r  b r o t h e r s  m ust  m arry  

b e f o r e  t h e  y o u n g e r  ones  and  m ust  t h e r e f o r e  h a v e  t h e i r  m a r r i a g e  

c o n s i d e r a t i o n  p a i d  f i r s t .  I f ,  h o w e v e r ,  a t  t h e  t im e  o f  t h e  d e a th  t h e  

e l d e s t  so n  was a l r e a d y  m a r r i e d ,  t h e n  th e  law  i s  u n d o u b te d ly  c l e a r :  

t h a t  t h e  y o u n g e r  u n m a r r ie d  son  i s  e n t i t l e d  t o  r e c e i v e  more s h a r e s  t h a n  

t h e  m a r r i e d  e l d e s t  b r o t h e r .

I f  t h e  e l d e s t  so n  h a s  b e e n  e n t r u s t e d  t o  t a k e  c a r e  o f  t h e  d e c e a s e d  

f a t h e r ’ s p r o p e r t y ,  he  w i l l  do so  on th e  b a s i s  t h a t  su c h  p r o p e r t y  w i l l  

be  u s e d  t o  b r i n g  up h i s  y o u n g e r  b r o t h e r s  and  pay  t h e i r  m a r r i a g e  

c o n s i d e r a t i o n  when th e y  m a r ry .  I t  i s  b e c a u s e  o f  t h e  i n h e r e n t l y  

a b s o l u t e  r i g h t s  o f  a l l  t h e  c h i l d r e n  i n  t h e i r  d e c e a s e d  f a t h e r ’ s p r o p e r t y

1. N a d e l ,  The N uba, o p . c i t . ,  405 .
2 .  C f . ,  S t e v e n s o n ,  The Nuba P e o p le s  o f  K o rd o fa n , o p . c i t . ,  184 .
3 .  S te v e n s o n ,  "The Nyamang o f  t h e  Nuba M o u n ta in s " ,  o p . c i t . , 93.
4 .  I b i d . ,  93 .
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t h a t  s h o u ld  t h e  e l d e s t  son  ( o r  th e  f a t h e r ’ s b r o t h e r )  a b u s e  h i s  pow ers 

by m i s a p p r o p r i a t i n g  th e  p r o p e r t y  t o  h i s  own b e n e f i t ,  t h a t  t h e  r e s t  

o f  t h e  j u n i o r  b r o t h e r s  h av e  a l e g a l  r i g h t  t o  s u e  t h e  e l d e r  b r o t h e r  i n  

c o u r t  ( o r  b r i n g  him  b e f o r e  t h e  e l d e r s  o f  t h e  v i l l a g e )  and s u c c e s s f u l l y  

c l a i m  t h e i r  l a w f u l  s h a r e .  The y o u n g e r  b r o t h e r ,  i f  h e  w a n ts  t o ,  h a s  

t h e  r i g h t  t o  demand th e  d i s t r i b u t i o n  o f  t h e  p r o p e r t y  even  im m e d ia te ly  

a f t e r  t h e  f a t h e r ’ s d e a t h ,  u n l e s s ,  o f  c o u r s e ,  he  w is h e s  to  f o l l o w  t h e  

l e a d e r s h i p  o f  h i s  e l d e s t  b r o t h e r .

SUCCESSION TO LAND

The Nyimang r e g a r d  k e i l  ( l a n d / s o i l )  a s  t h e  m ost  i m p o r t a n t  fo rm  o f  

p r o p e r t y .  F o r  t h a t  r e a s o n ,  th e y  c o n s i d e r  t h e  a b s o l u t e  h o l d i n g  o f  

r i g h t s  and  i n t e r e s t s  i n  l a n d  a s  b e in g  c l o s e l y  a s s o c i a t e d  w i t h  t h e  

s p i r i t  o f  i t s  i r a n  ( m a s te r /o w n e r ) .  A c c o rd in g  to  t h e  Nyimang i d e a s ,  

o n ly  t h e  m ale  c h i l d r e n  o f  t h e  d e c e a s e d  i r a n  i n  t h e i r  c a p a c i t y  a s  t h e  

m ir  ( f i r e  o r  l i n e )  o f  t h e  o r i g i n a l  h o l d e r ,  a r e  e n t i t l e d  t o  s u c c e e d  to  

th e  i n t e r e s t s  i n  l a n d .  Any o t h e r  p e r s o n  (who i s  n o t  c l o s e  enough  to

be c l a s s i f i e d  a s  an  o u t r i g h t  m i r ) * w i l l  n o t  s u c c e e d  u n l e s s  h e  a c c e p t s

... . . 2t h e  o n e ro u s  r e s p o n s i b i l i t y  o f  becom ing  t h e  m ir  o f  t h e  dead  p e r s o n .

T h i s ,  i n  e f f e c t ,  o c c u r s  o n ly  i n  c a s e s  w here  a p e r s o n  d i e s  w i t h o u t  m ale  

i s s u e .  I n  any c a s e ,  t h e  n e x t  m ale  a g n a t e  w i l l  n o t  be e n t i t l e d  t o  

i n h e r i t  i n t e r e s t s  i n  l a n d  s h o u ld  he  r e f u s e  to  a c t  a s  t h e  m ir  o f  t h e  

d e c e a s e d  p e r s o n .  As a m a t t e r  o f  f a c t ,  no  one w ould  d a r e  t o  s u c c e e d  

to  a  p i e c e  o f  l a n d  whose i r a n  h a s  d i e d  c h i l d l e s s .  T h i s ,  h o w e v e r ,  h a s

1. See above  t h e  l i s t  c o n c e r n in g  th e  t a b l e  o f  s u c c e s s o r s .
2 . I t  i s  n o t e d  t h a t  among th e  Nyimang i t  i s  n o t  an  e a s y  m a t t e r  f o r  a  

p e r s o n  t o  become a n o t h e r ’ s m i r . F o r  a  p e r s o n  t o  become a m ir  o f  
a n o th e r  means t h a t  he  ( t h e  fo rm e r )  m ust  become a  u n i v e r s a l  h e i r  who 
would t h e r e f o r e  s u c c e e d  to  t h e  u n i v e r s i t a s  j u r i s  o f  t h e  d e c e a s e d  
p e r s o n .  T h is  i n v o lv e s  n o t  o n ly  r i g h t s  and d u t i e s  i n  r e l a t i o n  t o  
p r o p e r t y ,  b u t  a l s o  t o  a l l  t h e  s i n s  and bad  l u c k  o f  t h e  d e c e a s e d  p e r s o n .
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a deep  r e l i g i o u s  c o n n o t a t i o n .  A c c o rd in g  to  t h e  Nyimang ideas- ,  a  l a n d  

whose i r a n  h a s  d i e d  w i t h o u t  i s s u e  would  be d e s i g n a t e d  as  bad l a n d  on 

w h ich  an  e v i l  s p i r i t  i s  b e l i e v e d  to  d w e l l .  F o r  t h a t  r e a s o n  p e o p le  a r e  

l o a t h  t o  s u c c e e d  t o  any o f  su c h  p l o t s  o f  l a n d  l e s t  th e y  d i e  o r  p e r i s h  

c h i l d l e s s .  Such l a n d  becomes v i r t u a l l y  bona  v a c a n t i a  and i s  known a s  

m iro  k e i l  ( l i t . ,  l a n d  o f  f i r e ) .  No d i s p u t e s  a r i s e  o v e r  su c h  p l o t s  o f  

l a n d  and  any member o f  t h e  community may u t i l i z e  i t  f o r  a  l i m i t e d  p e r i o d  

o f  f o u r  y e a r s  o r  l e s s .  As t h e  o c c u p i e r  w i l l  a lw ay s  be  k e e n  to  a v o id  

any p e rm a n e n t  a s s o c i a t i o n  and  t h u s  t r y  n o t  t o  d e v e lo p  any p e r s o n a l  

c o n n e x io n  w i t h  t h i s  p i e c e  o f  l a n d ,  t h e  te rm  o f  y e a r s  w i l l  n o t  be 

e x c e e d e d  beyond  t h e  p r e s c r i b e d  p e r i o d .

T h e re  a r e  no p r e d e t e r m in e d  r u l e s  o f  law  w h ich  may be a p p l i e d  ( a p a r t  

f rom  t h o s e  w h ich  g o v e rn  t h e  s u c c e s s i o n  t o  t h e  hom efarm s) f o r  d i s t r i b u t i n g  

th e  d e c e a s e d  p e r s o n ’ s f a r m la n d s  am ongst h i s  c h i l d r e n .  As a g e n e r a l  

s t a t e m e n t ,  i f  a  p e r s o n  h o l d s  m ore t h a n  one p l o t  o f  c u l t i v a b l e  l a n d  (a s  

i s  som e tim es  t h e  c a s e ) ,  t h e s e  p l o t s  w i l l  u s u a l l y  b e  d i v i d e d  by t h e  f a t h e r  

b e tw e e n  h i s  c h i l d r e n  b e f o r e  h e  d i e s .  I f  t h e  f a t h e r  h a s  more t h a n  one  

w i f e  and  h i s  c h i l d r e n  a r e  to o  s m a l l  to  work on t h e  l a n d ,  t h e n  h e  w i l l  

a l l o c a t e  t h e s e  p l o t s  to  e a c h  woman to  be s h a r e d  by t h e  c h i l d r e n  o f  e a c h  

" h o u s e ” when th e y  grow u p .

I n f o r m a n t s  i n d i c a t e  t h a t ,  i n  c e r t a i n  c a s e s ,  w here  t h e  f a t h e r  h a s  

o n ly  one p l o t  o f  l a n d ,  t h e n  he  i s  e n t i r e l y  f r e e  t o  g iv e  i t  t o  any o f  

h i s  f a v o u r i t e  s o n s .  Such a so n  becomes e x c l u s i v e  h e i r  t o  t h a t  l a n d  

and th u s  a c q u i r e s  a b s o l u t e  r i g h t s  and i n t e r e s t s  o v e r  t h a t  p i e c e  o f  l a n d  

as  a g a i n s t  t h e  r e s t  o f  h i s  b r o t h e r s .  I f ,  h o w e v e r ,  a f a t h e r  d i e s  

w i t h o u t  i n d i c a t i n g  who s h a l l  i n h e r i t  h i s  f a r m la n d ,  t h e n  a l l  sons  

a c q u i r e  u n d i v id e d  s h a r e s  i n  t h a t  p l o t  o f  l a n d .  However, i t  i s  w o r th  

n o t i n g  t h a t  a l t h o u g h  t h e  o r a l  w i l l  o f  t h e  f a t h e r  a s  r e g a r d s  p r o p e r t y
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d i s t r i b u t i o n  may be  v a r i e d ,  any w i l l  c o n c e r n in g  t h e  d i s p o s i t i o n  o f  

t h e  l a n d  m o r t i s  c a u s a  m ust  n o r m a l ly  be  r e s p e c t e d .

As a g e n e r a l  r u l e ,  and u n l e s s  t h e  l a n d  i s  l a r g e  e n o u g h ,  t h e  f a rm  

w i l l  n o t  be  p a r t i t i o n e d  a s  t h a t  would  r e n d e r  i t  g r o s s l y  u n e c o n o m ic a l .  

T h is  i s  d u e ,  o f  c o u r s e ,  to  t h e  u s u a l  s m a l ln e s s  o f  t h e  f a rm  s i z e s  i n  

th e  Nyimang a r e a .  T h u s ,  a s  e a c h  o f  t h e  so n s  h a s  t h e  same r i g h t  o f  

e n jo y m e n t ,  any  one  o f  them who f i r s t  o c c u p ie s  t h a t  p l o t  o f  l a n d  g a i n s  

t e m p o ra ry  r i g h t s  o f  p o s s e s s i o n  o v e r  t h e  r e s t  o f  t h e  b r o t h e r s .  He 

w i l l  c o n t i n u e  to  occupy  su c h  l a n d  u n t i l  su c h  t im e  a s  h e  c h o o s e s  t o  

aban d o n  i t ,  w hereupon  any one o f  h i s  b r o t h e r s  may s t e p  i n  and  u t i l i z e  

i t  f o r  h i m s e l f .

I t  i s  a  common r u l e  among th e  Nyimang t h a t  an  o l d  man, who h a s  

become u n a b le  t o  work h i s  l a n d ,  may s l i c e  o f f  p a r t  o f  h i s  f a rm ,  o r  

even  g i v e  i t  a s  a  w ho le  t o  one o f  h i s  c h i l d r e n  f o r  c u l t i v a t i o n .

A c c o rd in g  t o  t h e  i n f o r m a n t s ,  i f  t h e  son  c o n t i n u e s  t o  h o l d  t h e  p o s s e s s i o n  

o f  t h e  l a n d  a t  t h e  t im e  o f  t h e  f a t h e r ’ s d e a t h ,  t h e n  he  w ou ld  be  e n t i t l e d  

t o  i n h e r i t  t h a t  p l o t  o f  l a n d  e x c l u s i v e l y .  The y o u n g e r  s o n ,  a s  a l r e a d y  

s t a t e d ,  w i l l  be  e n t i e l d  t o  h i s  f a t h e r ’ s compound an d  t o  h i s  m o t h e r ’ s 

t i n y  (ho m e fa rm ) . H is  r i g h t  i s  a b s o l u t e ,  i . e . ,  t h e  r u l e s  o f  law  

g o v e rn in g  th e  r i g h t s  o f  t h e  y o u n g e r  son  t o  s u c c e e d  t o  t h e  a bove  p r o p e r t y  

a r e  f i x e d  and c a n n o t  be  v a r i e d  e i t h e r  by th e  p a r e n t s  o r  by  t h e  p u b l i c  

o r  by any o f  t h e  f a m i ly  m em bers. T h is  i s  so  no  m a t t e r  w h e th e r  t h e r e  

a r e  any  a v a i l a b l e  p l o t s  o r  n o t  to  s a t i s f y  t h e  n e e d s  o f  t h e  r e s t  o f  t h e  

c h i l d r e n .
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The r u l e  o f  s u c c e s s i o n  t o  t h e  r i g h t s  and i n t e r e s t s  i n  c h a t t e l s  

d i f f e r  g r e a t l y  f rom  t h o s e  g o v e rn in g  th e  i n h e r i t a n c e  t o  l a n d .  As to  

t h e  i n h e r i t a n c e  o f  c h a t t e l s ,  c e r t a i n  i te m s  m ust  be  i n h e r i t e d  e x c l u s i v e l y  

by  t h e  e l d e s t  s o n .  T h u s ,  a s  a l r e a d y  i n d i c a t e d ,  t h e  e l d e s t  son  i s  

e n t i t l e d  t o  i n h e r i t  h i s  f a t h e r ’ s b o ra n g  ( s p e a r ) ,  sword ( i f  a n y ) ,  and t o u  

(a  s h o r t  ebony s t i c k  k e p t  i n  t h e  a rchw ay  o f  t h e  compound a s  a  f e t i s h  

t o  w ard  o f f  t h e  e v i l  e y e ) . T h ese  i te m s  a r e  r e g a r d e d  f o r  t h e  m ost  

p a r t  a s  sym bols  w h ich  a r e  l a r g e l y  a s s o c i a t e d  w i t h  b o t h  s e c u l a r  and 

r e l i g i o u s  pow ers  o f  t h e  e l d e s t  so n  i n  t h e  f a m i l y .  I f  t h e r e  i s  one  g u n ,  

t h e n  t h a t  t o o  w i l l  be  i n h e r i t e d  by t h e  e l d e s t  s o n .  B u t i f  t h e r e  i s  

m ore t h a n  one gu n ,  t h e n  t h e s e  w i l l  be  d i v i d e d  b e tw e en  th e  b r o t h e r s  

a c c o r d i n g  to  t h e i r  s e n i o r i t y .

The k n i f e  * o f  t h e  d e c e a s e d  w i l l  be i n h e r i t e d  by h i s  b r o t h e r ,  who 

i s  a l s o  e n t i t l e d  t o  i n h e r i t  t h e  b e d d in g  o f  h i s  d e c e a s e d  b r o t h e r .  

D a u g h te r s  t o o ,  a s  m e n t io n e d ,  h a v e  r i g h t s  to  i n h e r i t  women’ s  p r o p e r t y ,  

s u c h  a s  t h e i r  m o th e r ’ s c l o t h e s  and  o r n a m e n ts ,  e s p e c i a l l y  t h e  g i r d l e  o f  

b l u e  b e a d s  known a s  b a r d u g e l i . C l o t h e s ,  t o b a c c o ,  fo w ls  b r o u g h t  by  t h e  

m o u rn e rs  w i l l  be  d i v i d e d  by  t h e  c l o s e s t  l i n e a g e  m em bers. I n  t h i s  c a s e  

t h e  d i v i s o n  w i l l  b e  e f f e c t e d  p e r  s t i r p e s ,a c c o r d i n g  to  t h e  f a m i ly  

g r o u p in g  o f  t h e  r e l a t i v e s .  C h a t t e l s  such  a s  c h a i r s  and b e d s  w i l l  

u s u a l l y  be  k e p t  by  t h e  widow i f  sh e  c o n t i n u e s  to  r e s i d e  i n  t h e  compound, 

and  w i l l  e v e n t u a l l y  be  i n h e r i t e d  by th e  y o u n g e s t  s o n .  I f  t h e r e  i s

no r e m a in in g  widow, th e n  t h e s e  i te m s  w i l l  be  d i v i d e d  e q u a l l y  am ongs t  

t h e  c h i l d r e n .

1. Some i n f o r m a n t s  i n d i c a t e  t h a t  t h e  e l d e s t  son  w i l l  i n h e r i t  h i s  
f a h t e r ’ s k n i f e  t o o .
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TESTAMENTARY AND DISPOSITIVE SUCCESSION

i )  D i s p o s i t i o n  o f  p r o p e r t y  d u r i n g  l i f e t i m e

D e v o l u t i o n  o f  p r o p e r t y  among th e  Nyimang do es  n o t  

n e c e s s a r i l y  depend  upon one  s i n g l e  f a c t o r  o r  i n c i d e n t ,  s u c h  a s  

t h e  d e a t h  o f  t h e  p r o p r i e t o r .  One a s p e c t  o f  t h e  d i s s i p a t i o n  o f  

t h e  man’ s w e a l t h  b e g in s  a s  so o n  a s  h i s  so n s  b e g i n  to  g e t  m a r r i e d .

Thus t h e  paym ent o f  t h e  m a r r i a g e  c o n s i d e r a t i o n  o f  t h e  c h i l d r e n  and  

t h e  s u b s e q u e n t  a l l o c a t i o n  o f  p r o p e r t y  ( l i v e s t o c k  and l a n d  f o r  

c u l t i v a t i o n )  t o  t h e  m a r r i e d  s o n s  u n d o u b te d ly  i n d i c a t e s  a  g r a d u a l  

and  p e rm a n e n t  t r a n s f e r  o f  t h e  i n t e r e s t s  i n  p r o p e r t y  f ro m  f a t h e r  

t o  s o n .

M o re o v e r ,  t h e  f a t h e r  h a s  t h e  l e g a l  power t o  b e q u e a t h  i n t e r  

v i v o s  any p o r t i o n  o f  h i s  p r i v a t e l y - a c q u i r e d  p r o p e r t y  t o  any 

i n d i v i d u a l  member o f  h i s  f a m i ly  (a  w i f e  o r  a  c h i l d ) .  He may w e l l  

c h o o se  t o  d i s t r i b u t e  s u c h  p r o p e r t y  e i t h e r  p e r  s t i r p e s  a c c o r d i n g  

t o  t h e  number o f  h o u s e s ,  o r  p e r  c a p i t a  b e tw e e n  h i s  i n d i v i d u a l  

s o n s .  I f  t h e  p r o p e r t y  i s  d i v i d e d  p e r  s t i r p e s , t h e n  e a c h  " h o u s e ” , 

a  g roup  o f  c h i l d r e n  and  t h e i r  m o th e r  r e p r e s e n t i n g  a s u b - f a m i l y ,  

w i l l  be  r e g a r d e d  a s  a  s i n g l e  u n i t .

When p r o p e r t y  i s  d i s t r i b u t e d  i n t e r  v iv o s  i t  m ust  be  w i t n e s s e d  

a t  l e a s t  by someone who w ould  b e  r e a d y  t o  t e s t i f y  s h o u ld  any  f u t u r e  

c o n f l i c t  a r i s e  b e tw e e n  t h e  c h i l d r e n .  How ever, d e s p i t e  i n t e r  

v i v o s  d i s t r i b u t i o n  o f  p r o p e r t y  w i l l  be  c o n s id e r e d  f i n a l  i n  te rm s  o f  

d e t e r m i n i n g  th e  r e s p e c t i v e  r i g h t s  and i n t e r e s t s  o f  t h e  h e i r s ,  

i t  w i l l  n o t  n e c e s s a r i l y  t a k e  e f f e c t  d u r in g  t h e  f a t h e r ’ s l i f e t i m e .

T h i s ,  h o w e v e r ,  means t h a t  t h e  u l t i m a t e  power o f  c o n t r o l  w i l l  s t i l l
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b e  r e t a i n e d  by th e  f a t h e r .  M o re o v e r ,  t h e  f a t h e r  c a n  e x e r c i s e  

h i s  l e g a l  power t o  a l t e r  t h e  r i g h t s  o f  t h e  h e i r s .  T h is  power 

o f  a l t e r a t i o n  i s  i m p l i c i t  i n  t h e  l e g a l  c a p a c i t y  o f  t h e  f a t h e r  

t o  d i s p o s e  o f  su ch  p r o p e r t y  i n  any way h e  s e e s  f i t  w h i l e  h e  l i v e s .  

T h u s ,  n o t w i t h s t a n d i n g  any p r e v i o u s  a l l o c a t i o n ,  t h e  f a t h e r  c a n  u s e  

t h e  p r o p e r t y  f o r  s a c r i f i c i a l  p u r p o s e s ,  s e l l  i t  t o  m ee t  t h e  n e e d s  

o f  t h e  f a m i ly  g r o u p ,  o r  h e  may t a k e  any p r o p e r t y  p r e v i o u s l y  

a l l o c a t e d  t o  one so n  and  pay  i t  as  m a r r i a g e  c o n s i d e r a t i o n  f o r  

a n o t h e r  s o n .  I n  d o in g  s o ,  t h e  f a t h e r  w i l l  n o t  be  o b l i g e d  t o  a s k  

t h e  p e r m i s s i o n  o f  t h e  p o t e n t i a l  i n t e r e s t - h o l d e r .

How ever, i t  m ust  be  n o t e d  t h a t  a  p e rm a n e n t  g i f t  w h e th e r  

i n t e r  v i v o s  o r  m o r t i s  c a u s a  o f  i n t e r e s t s  to  p r o p e r t y  can  o n ly  be  

made t o  o n e ’ s c h i l d r e n  o r  w i v e s .  Any g i f t  made t o  a  s t r a n g e r  

( e v e n  to  a  c l o s e  r e l a t i v e  who i s  n o t  a  so n )  c an  be re v o k e d  a t  t h e  

i n s t a n c e  o f  t h e  d e c e a s e d ’ s c h i l d r e n ,  u n l e s s  i t  was made a b s o l u t e l y  

c l e a r  by t h e  f a t h e r  t h a t  s u c h  p r o p e r t y  s h o u ld  n o t  be  r e c l a i m e d  a f t e r  

h i s  d e a t h ,

i i )  T e s t a t e  S u c c e s s io n

D e s p i t e  t h e  f a c t  t h a t  t h e  m aking  o f  t h e  o r a l  w i l l  i s  w e l l  

known among th e  Nyim ang, t h e r e  i s  no t e c h n i c a l  word d e s c r i b i n g  

s u c h  p r a c t i c e .  A d y in g  p e r s o n  who makes any fo rm  o f  d e c l a r a t i o n  

i n  t h e  n a t u r e  o f  an  o r a l  n u n c u p a t i v e  w i l l  i s  s a i d  t o  b e  m ak ing  a  

" t a l k i n g " .  T h is  d y in g  d e c l a r a t i o n  w i l l  g e n e r a l l y  c o n c e r n  t h e  

w is h e s  o f  t h e  d e c e a s e d  p e r s o n  a s  r e g a r d s  t h e  ways by w h ich  h e  

d e s i r e s  h i s  p r o p e r t y  s h o u ld  be  d i s t r i b u t e d ,  o r  who s h o u ld  be  

a p p o in t e d  a s  head  o f  h i s  f a m i ly  a n d ,  so m e t im e s ,  t h e  n o m in a t i o n  o f  

t h e  p e r s o n  t h e  d e c e a s e d  w is h e s  t o  m arry  h i s  widow.
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1) Who w i l l  make a w i l l ?

B o th  men and women h av e  l e g a l  c a p a c i t y  to  make w i l l s .

A p e r s o n  whose d e a th  i s  a p p r o a c h in g  w i l l  u s u a l l y  sen d  f o r  

h i s  e l d e s t  son  o r  one o f  h i s  f a v o u r i t e  s o n s ,  a b r o t h e r ,  a  

f a v o u r i t e  w i f e ,  o r  e v e n  a  f r i e n d  to  whom he w i l l  s t a t e  h i s  

l a s t  w i s h e s .  I f  t h e  d y in g  p e r s o n  h a s  n o t  a l r e a d y  d i s t r i b u t e d  

h i s  p r o p e r t y ,  he  w i l l  be  u r g e d  by h i s  c l o s e  r e l a t i v e s  and  

f r i e n d s  t o  make h i s  d e a t h  d e c l a r a t i o n s  by u t t e r i n g  h i s  

" l a s t  t a l k " .

2) F o r m a l i t y  o f  t h e  w i l l

No l e g a l  fo rm  i s  r e q u i r e d  f o r  t h e  e f f e c t i v e n e s s  o r  t h e  

v a l i d i t y  o f  t h e  o r a l  n u n c u p a t i v e  w i l l .  B u t ,  a s  a  g e n e r a l  

r u l e ,  w i t n e s s e s  a r e  r e q u i r e d  ( th o u g h  t h i s  i s  n o t  a b s o l u t e l y  

o b l i g a t o r y )  to  a t t e s t  t h e  t r u t h f u l n e s s  o f  t h e  w i l l  when 

t h e r e  i s  a  s u b s e q u e n t  d o u b t .  I f  n e c e s s a r y ,  su c h  w i t n e s s e s  

may be  r e q u i r e d  t o  t a k e  a n  o a t h  b e f o r e  th e y  can  be  a l l o w e d  

t o  t e s t i f y ;  ho s p e c i f i c  number o f  w i t n e s s e s  i s  r e q u i r e d ,  and  

t h e r e  a r e  no l i m i t a t i o n s  a s  t o  who may s e r v e  a s  w i t n e s s e s .

Any p e r s o n ,  i n c l u d i n g  r e l a t i v e s ,  v i l l a g e  e l d e r s ,  women and  

e v e n  m in o r  c h i l d r e n ,  may a c t  a s  w i t n e s s e s .  The t e s t im o n y  o f  

a  s i n g l e  p e r s o n  i s  a d m i s s i b l e ,  e v e n  i f  su c h  a  w i t n e s s  i s  

n o t  r e g a r d e d  a s  i m p a r t i a l ,  b e i n g  h i m s e l f  an  i n t e r e s t e d  p a r t y .

I t  i s  i m p o r t a n t  to  n o t e  t h a t  a  c u s to m a ry  o r a l  n u n c u p a t i v e  

w i l l  i s  n o t  n e c e s s a r i l y  made a t  one  p a r t i c u l a r  t im e  a s  a  

s i n g l e  c o h e r e n t  s t a t e m e n t .  I t  i s ,  t h e r e f o r e ,  n o t  s u r p r i s i n g  

to  f i n d  a p e r s o n  m aking  s e v e r a l  s t a t e m e n t s  (som e tim es  

c o n f l i c t i n g )  c o n c e r n in g  t h e  ways i n  w h ich  he  w is h e s  h i s  

p r o p e r t y  to  b e  d i s t r i b u t e d  a f t e r  h i s  d e a t h .  T h is  i s  so



e s p e c i a l l y  i f  t h e  w i l l  i s  made i n  b i t s  d u r in g  t h e  c o u r s e  o f  

h i s  l i f e  b e f o r e  w i t n e s s e s ,  some o f  whom may p r e - d e c e a s e  t h e  

t e s t a t o r .  T h is  s y s te m  o f  m aking  c u s to m a ry  o r a l  w i l l s  i s  

c o n f u s i n g ,  and  w i l l  som etim es  l e a d  to  c o n f l i c t i n g  v iew s  a t  t h e  

t im e  o f  d i s c u s s i n g  t h e  w i l l  d u r i n g  th e  j e y u  i r d i d a  ( h a i r  

s h a v in g )  ce rem ony . T h i s  s i t u a t i o n ,  i n  e f f e c t ,  i s  among t h e  

r e a s o n s  w h ich  may e v e n t u a l l y  l e a d  t o  t h e  c a n c e l l a t i o n  o r  

v a r i a t i o n  o f  th e  w i l l  i t s e l f .  I t  i s  p re s u m a b ly  b e c a u s e  o f  t h i s  

u n c e r t a i n t y  t h a t  t h e  c u s to m a ry  law  p r e s c r i b e s  f o r  t h e  p u b l i c  

d i s c u s s i o n  o f  t h e  w i l l  w hereby  t h e  a t t e s t i n g  w i t n e s s e s  may b e  

r e q u i r e d  to  t a k e  an  o a t h  t o  e s t a b l i s h  t h e i r  t r u t h f u l n e s s .

A l th o u g h ,  a s  a l r e a d y  i n d i c a t e d ,  t h e  w is h e s  o f  t h e  d y in g  

p e r s o n  w i l l  u s u a l l y  b e  r e s p e c t e d ,  su c h  w is h e s  a r e  by  no 

means f i n a l .  T h is  i s  so  e s p e c i a l l y  i f  su c h  w is h e s  r e l a t e  

t o  t h e  d i s t r i b u t i o n  o f  p r o p e r t y ,  i n  w h ic h  c a s e  t h e s e  w is h e s  

may be  v a r i e d  by th e  l i v i n g  f a m i ly  members o r  even  by t h e  

i n t e r v e n t i o n  o f  t h e  i m p a r t i a l  v i l l a g e  e l d e r s .

3) D i s i n h e r i t a n c e  o f  t h e  h e i r

The c h a n c e s  o f  t h e  w i l l  b e i n g  a l t e r e d  by t h e  e l d e r s  a r e  

g r e a t e r  s h o u ld  a  f a t h e r  d e c l a r e  t h a t  he  i s  d i s i n h e r i t i n g  one  

o f  h i s  own m ale  c h i l d r e n .  A c c o rd in g  to  Nyimang i d e a s ,  a l l  

m ale  c h i l d r e n  h a v e  r i g h t s  i n  p o s s e  i n  t h e i r  f a t h e r Ts p r o p e r t y  

as  e a c h  so n  i s  c o n s i d e r e d  t h e  m ir  ( f i r e )  o f  h i s  f a t h e r , ,  I t  

i s  n o t  r a r e ,  h o w e v e r ,  t o  f i n d  an  a g g r i e v e d  f a t h e r  e x p r e s s i n g  

a s t r o n g  w ish  to  d i s i n h e r i t  one  o f  h i s  d i s o b e d i e n t  s o n s .

I n  su c h  c a s e s  d i s p u t e  among b r o t h e r s  i s  i n e v i t a b l e ,  e s p e c i a l l y  

b e tw e e n  t h o s e  who w is h  to  s t i c k  to  t h e i r  f a t h e r f s w i l l  and  

th e  d i s i n h e r i t e d  s o n .
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I n  t h e  o l d  d a y s ,  t h e  d i s i n h e r i t e d  b r o t h e r  would  e i t h e r  

be  e x p e l l e d  by f o r c e  by th e  r e s t  o f  t h e  b r o t h e r s  from  h i s  

s h a r e  o r ,  i f  s t r o n g  en o u g h ,  t h e  d i s i n h e r i t e d  so n  m ig h t  a p p ly  

f o r c e  t o  o b t a i n  h i s  l a w f u l  s h a r e .  To a v o i d  f a m i ly  f i s s i o n ,  

t h e  w i l l  o f  th e  d e c e a s e d  f a t h e r  w i l l  be  v a r i e d  t o  a l l o w  t h e  

d i s i n h e r i t e d  son  to  r e c e i v e  h i s  s h a r e .  I n  t h i s  c a s e  t h e  

c h i l d r e n  o f  t h e  d e c e a s e d  w i l l  s a y  p r a y e r s ,  o f f e r  s a c r i f i c e s  

and  make l i b a t i o n s  t o  t h e  s p i r i t  o f  t h e i r  d e c e a s e d  f a t h e r  

t o  a p p e a s e  h i s  a n g e r .

CONCLUSION

I t  i s  e v i d e n t  th r o u g h o u t  t h i s  c h a p t e r  t h a t  t h e  r u l e s  o f  t e s t a m e n t a r y  

s u c c e s s i o n  among t h e  Nyimang a r e  r e l a t i v e l y  u n d e v e lo p e d .  T h is  i s  due 

p a r t l y  t o  t h e  f a c t  t h a t  t h e  d e v o l u t i o n  o f  p r o p e r t y  i s  g r a d u a l  and  d oes

n o t  n e c e s s a r i l y  depend  upon t h e  s i n g l e  i n c i d e n t  o f  d e a t h .  P r o p e r t y

d e v o l u t i o n ,  among t h e  Nyimang, c o u ld  o c c u r  e i t h e r  t h r o u g h  i n t e r  v i v o s  

b e q u e s t s ,  o r  a s  m o r t i s  c a u s a  g i f t s .  M ost i m p o r t a n t  o f  t h e s e  two ways 

i s  t h a t  o f  i n t e r  v iv o s  b e q u e s t s ,  w h ic h  o c c u r  a s  a  m a t t e r  o f  c o u r s e  d u r i n g  

t h e  l i f e t i m e  o f  t h e  f a t h e r .

No o n e ,  o t h e r  t h a n  t h e  d e c e a s e d ’ s m ale  c h i l d r e n ,  i s  a l lo w e d  t o

s u c c e e d  t o  p r o p e r t y .  T h u s ,  a s  e a c h  so n  i s  r e g a r d e d  a s  t h e  m ir  ( f i r e )  

o f  t h e  f a t h e r  i n  h i s  own r i g h t ,  a l l  so n s  a r e ,  i n  t h e o r y ,  e n t i t l e d  t o  

r e c e i v e  e q u a l  s h a r e s  i n  t h e i r  d e c e a s e d  f a t h e r ’ s e s t a t e .  How ever, f o r  

p r a c t i c a l  r e a s o n s ,  t h i s  r u l e  m u s t  be  r e a d  i n  c o n j u n c t i o n  w i t h  t h e  

" p r i o r i t y "  p r i n c i p l e .  The " p r i o r i t y "  r u l e  w hereby  th e  s e n i o r
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b r o t h e r  i s  a l lo w e d  t o  g e t  m a r r i e d  b e f o r e  t h e  j u n i o r  b r o t h e r ,  i s  

c o n d u c iv e  t o  t h e  e a r l y  d i s s i p a t i o n  o f  t h e  f a t h e r ’ s w e a l t h  and c a n  

f u r t h e r  p r e s e n t  a n o t h e r  v a r i a b l e  t o  t h e  i n d i r e c t  and  i n f o r m a l  

d i s t r i b u t i o n  o f  t h e  e s t a t e  am ongst o n e ’ s c h i l d r e n  b e f o r e  d e a t h .  

N e v e r t h e l e s s ,  t h e  paym ent o f  t h e  m a r r i a g e  c o n s i d e r a t i o n  f o r  a  so n  

i n d i c a t e s  t h a t  t h e  so n  h a s  e x h a u s t e d  h i s  p o r t i o n  o r  s h a r e  i n  th e  

f a t h e r ’ s p r o p e r t y  and w i l l  n o t ,  t h e r e f o r e ,  b e  e n t i t l e d  t o  a  f u r t h e r  

s h a r e  i n  t h e  common f a m i ly  p r o p e r t y .  T h is  i s  so  u n l e s s  a l l  t h e  r e s t  

o f  t h e  b r o t h e r s  h a v e  g o t  m a r r i e d .  On t h i s  p r i n c i p l e  i n f o r m a n t s  

i n d i c a t e  t h a t  t h e  l a r g e r  s h a r e  o f  t h e  r e m a in d e r  o f  t h e  p r o p e r t y  ( i n  

t h e  f a t h e r ’ s compound) m u s t  be i n h e r i t e d  by t h e  y o u n g e r  u n m a r r ie d  s o n s .  

The f a t h e r  h i m s e l f  w i l l  make t h i s  c l e a r  b e f o r e  h e  d i e s .

However, t h e  above  r u l e  i s  l i k e l y  t o  be  v a r i e d  i f  t h e r e  i s  m ore  

p r o p e r t y  t h a n  n e c e s s a r y  f o r  t h e  n e e d s  o f  t h e  y o u n g e r  b r o t h e r s  o r ,  

i n d e e d ,  i f  t h e  y o u n g e r  b r o t h e r s  th e m s e lv e s  a r e  a l l  m a r r i e d .  I n  t h i s  

c a s e ,  a l l  p r o p e r t y  m ust  be d i v i d e d  e q u a l l y  b e tw e e n  th e  s e n i o r  and  j u n i o r  

b r o t h e r s .
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CHAPTER X

CUSTOMARY MODES OF THE PROTECTION OF RIGHTS IN PROPERTY

O f fe n c e s  a g a i n s t  p r o p e r t y  l e a d i n g  to  d i s p u t e s  b e tw e e n  th e  p a r t i e s  

among th e  Nyimang a r e  n u m erous .  The m ost common o f  s u c h  o f f e n c e s  a r e  

th o s e  w h ic h  r e l a t e ,  a s  m e n t io n e d  e a r l i e r ,  t o  c ro p  damage by a n im a ls  and 

t h e f t  ( o f  b o t h  c r o p s  and l i v e s t o c k )  by  human b e i n g s .  However, th e  

p r o c e s s e s  w hereby  i n t e r e s t s  i n  p r o p e r t y  a r e  p r o t e c t e d  o r  by w hich  c l a i m s  and 

r i g h t s  a r e  s u s t a i n e d ,  i n c l u d e :

i )  S e l f - h e l p

i i )  A r b i t r a t i o n  b e f o r e  t h e  v i l l a g e  e l d e r s

i i i )  A d j u d i c a t i o n  b e f o r e  t h e  P e o p l e ’ s L o c a l  C o u r t s  

1V) I n v o c a t i o n  o f  t h e  s u p e r n a t u r a l  p o w e rs .

i )  S e l f - h e l p

I n  t h e  o l d  days  s e l f - h e l p  o r  r e s o r t  to  f o r c e  was r e g a r d e d  a s  

th e  o n ly  l e g i t i m a t e  means by w h ich  i n d i v i d u a l s  and  g ro u p s  u s e d  to  

e n f o r c e  t h e i r  r i g h t s  o f  c l a i m .  Thus a s  h a s  b e e n  r i g h t l y  s t a t e d  

by N a d e l :

T r a d i t i o n a l  Law i n  Nyima was e n t i r e l y  
one  o f  ’ s e l f - h e l p *  o f  i n d i v i d u a l s  o r  
g r o u p s .  ’ P ro c ed u re *  was r e d u c e d  to  
t h e  i n f o r m a l  c o n s u l t a t i o n s  o f  o l d  men, 
to  whom i t  would  f a l l  t o  compose f e u d s  
and a c h ie v e  f i n a l  r e c o n c i l i a t i o n . *

S e l f - h e l p ,  i t  i s  t r u e ,  i s  a lm o s t  i n e v i t a b l e  i n  s o c i e t i e s  t h a t  l a c k

any fo rm  o f  c e n t r a l i z e d  p o l i t i c a l  a u t h o r i t y  endowed w i t h  s u f f i c i e n t

power to  p r o v i d e  s a n c t i o n s  o r  to  r e g u l a t e  r e l a t i o n s  b e tw e e n  th e

2i n d i v i d u a l  members o f  th e  com m unity .

1. N a d e l ,  The N uba, o p . c i t . ,  459 .
2 . See J .  M id d le to n  and D. T a i t ,  o p . c i t . , 19.



F or  ex a m p le :  I t  was t h e n  a cu s to m  t h a t  s h o u ld  a p e r s o n  c l a i m

a n y t h i n g  f rom  a n o t h e r  i n  any  way, t h e n  he  ( t h e  c r e d i t o r ,  i f  s t r o n g  

enough) would  s e i z e  by f o r c e  any  p r o p e r t y  b e lo n g i n g  to  th e  d e b t o r  i n  

s a t i s f a c t i o n  o f  h i s  d e b t .  One a s p e c t  w h ich  gave  r i s e  to  s e l f - h e l p  

i n  r e l a t i o n  to  p r o p e r t y  ( e s p e c i a l l y  i n  t h e  o l d  d a y s )  was t h e  t h e f t  

o f  c ro p s  and a n i m a l s .  T h e f t  o f  c ro p s  f rom  fa rm s  and  a n im a ls  

( e s p e c i a l l y  g o a t s )  by th e  y o u th s  i s  s t i l l  a  common phenom enon, and  

may be r e g a r d e d  a s  one o f  t h e  m a jo r  c o n t r a v e n t i o n s  a g a i n s t  t h e  

p r o p r i e t a r y  r i g h t s  i n  th e  Nyimang a r e a .  The t h i e v i n g  a c t i v i t i e s  

c u lm in a t e  d u r in g  s u c h  p e r i o d s  o f  t h e  y e a r  when t h e  y o u th s  and th e :  

h e r d e r s  t a k e  l i v e s t o c k  to  camps (w i r ) away on t h e  p l a i n s  n e a r  th e  

d i s t a n t  f a r m s . * T h i s ,  h o w e v e r ,  d oes  n o t  mean t h a t  t h e f t s  n e v e r  

o c c u r  i n  r e s i d e n t i a l  a r e a s  i n  r e l a t i o n  to  o t h e r  fo rm s o f  p r o p e r t y ;  

b u t  t h a t  when th e  y o u th s  a r e  away i n  th e  c a t t l e  cam ps, away f rom  t h e  

d i r e c t  s u p e r v i s i o n  o f  t h e  e l d e r s ,  t h e y  te n d  t o  s t e a l  o t h e r  p e o p l e ’ s 

a n im a l s .  The s t o l e n  a n im a ls  ( m o s t ly  g o a t s )  a r e  s l a u g h t e r e d  

im m e d ia te ly  and e a t e n  by t h e  y o u t h s .  S t e a l i n g  f rom  fa rm s  (g ro u n d  

n u t s  and  g r a i n s )  i s  common, and  i s  a c t i v e l y  p r a c t i s e d  a f t e r  t h e  

c u l t i v a t i o n  s e a s o n  and b e f o r e  h a r v e s t i n g  i s  o v e r .

I n  t h e  o l d  d a y s ,  a s  a l r e a d y  i n d i c a t e d ,  t h e  ow ners o f  t h e  s t o l e n  

p r o p e r t y  w ere  l i k e l y  to  u s e  f o r c e  i n  s u p p o r t  o f  t h e i r  c l a i m s .  

Nowadays, w i t h  t h e  i n t r o d u c t i o n  o f  t h e  c u s to m a ry  c o u r t s ,  t h e  ow ners  

o f  th e  s t o l e n  a n im a ls  w ould  n o r m a l ly  be c o m p e n sa te d  and t h e  c u l p r i t  

would e i t h e r  be s e n t  to  p r i s o n  o r  f i n e d .  How ever, when c r o p s  a r e  

s t o l e n  by th e  y o u t h s ,  t h e n  t h e  ow ners a r e  ( a s  t h e y  w ere  i n  t h e  o l d  

d a y s )  a lw ays  w i l l i n g  to  condone  th e  o f f e n c e  a s  b e i n g  m e r e ly  a n  ^

1. The movement o f  l i v e s t o c k  b e tw e e n  th e  r e s i d e n t i a l  a r e a s  an d  th e  w i r  
(camps) on t h e  p l a i n s  r e l a t e ,  a s  i n d i c a t e d  a b o v e ,  to  t h e  v a r i a t i o n s  
o f  th e  a g r i c u l t u r a l  s e a s o n  i n  th e  a r e a .
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d e l i n q u e n t  f r a i l t y  c a u s e d  by h u n g e r .  T h is  i s  so e s p e c i a l l y  i f  t h e  

am ount s t o l e n  i s  s m a l l  o r  h a s  b e e n  consumed on th e  f a r m  i t s e l f .

B ut when c r o p s  have  b e e n  h a r v e s t e d  and p i l e d  on a dw eer w a i t i n g  t o  

be  t h r e s h e d ,  t h e n  s t e a l i n g  f rom  such  p l a c e s  becomes u n f o r g i v e a b l e  

and may l e a d  to  s e r i o u s  c o n f l i c t s  b e tw e en  th e  p a r t i e s .  U n t i l  

r e c e n t l y  t h e  owner o f  th e  camp (w here  th e  y o u th s  who c o m m it ted  t h e  

t h e f t s  r e s i d e )  was h e l d  v i c a r i o u s l y  l i a b l e  and n o t  t h e  i n d i v i d u a l  

y o u th s  o r  t h e i r  r e s p e c t i v e  p a r e n t s .  I n  a d d i t i o n  t o  any  c u s to m a ry  

r e d r e s s e s  a v a i l a b l e  to  th e  p r o p e r t y  ow ner, t h i e v e s  w ere  and  s t i l l  

a r e  s u b j e c t e d  t o  s o c i a l  o s t r a c i s m  and may be p u b l i c l y  r i d i c u l e d  by 

s a r c a s t i c  s o n g s ,

i i )  A r b i t r a t i o n  b e f o r e  t h e  v i l l a g e  e l d e r s

I n  th e  o l d  d ays  t h e r e  w ere  no r e g u l a r  c o u r t s  o r  any  c e n t r a l i z e d

l a w - e n f o r c i n g  body i n  N yim angland , d i s p u t e s  b e tw e e n  th e  p a r t i e s  w ere

s e t t l e d  by th e  p r o c e s s  o f  m e d i a t i o n  th ro u g h  th e  v i l l a g e  e l d e r s  and

o t h e r  i n f l u e n t i a l  and  p r o m in e n t  w a r r i o r s .  T h is  was done by

a r b i t r a t i o n  and  n e g o t i a t i o n .  Even to d a y ,  th e  p r o c e s s  o f  m e d i a t i o n

by  th e  v i l l a g e  e l d e r s  i s  i n v a r i a b l y  u s e d .  T hus ,  b e f o r e  t h e  c u s to m a ry

c o u r t s  w ere  i n t r o d u c e d  i n  t h e  t w e n t i e t h  c e n t u r y ,  any  p e r s o n  who

w a n te d  to  e n f o r c e  a r i g h t  a g a i n s t  a n o t h e r  w ould  a p p r o a c h  t h e  e l d e r s

s i t t i n g  i n  th e  glldi ( su n  s h e l t e r  f o r  v i l l a g e  e l d e r s )  and  a s k  them  • * 1

to  a r b i t r a t e  i n  t h e  c a s e .  Each p e r s o n  i n  th e  glldi m ig h t  e x p r e s s  

h i s  o p i n io n  as  t o  t h e  b e s t  way o f  s o l v i n g  th e  d i s p u t e .  I f  t h e  

p a r t i e s  a g r e e d ,  th e n  t h a t  w ould  end th e  p ro b le m .

However, a s  t h e r e  w ere  no means by w h ich  su c h  ju d g m e n ts  w ere  to  

b e  e n f o r c e d ,  t h e r e  was a lw ay s  a p o s s i b i l i t y  t h a t  a  d i s s a t i s f i e d  

s t r o n g e r  p a r t y  m ig h t  r e s o r t  to  th e  u se  o f  f o r c e .  The w e a k e r  p a r t y ,  

t o o ,  was n o t  l e f t  e n t i r e l y  w i t h o u t  f u r t h e r  r e d r e s s .  He would
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n o r m a l l y ,  i f  u n a b le  t o  e n f o r c e  h i s  c l a i m  o r  was d i s s a t i s f i e d  by 

th e  s e t t l e m e n t  made by t h e  e l d e r s ,  r u n  to  t h e  s h i r a  (a  fo rm  o f  

t r a d i t i o n a l  a p p e a l )  and p l e a d  th e  i n t e r v e n t i o n  o f  t h e  s h i r a . Any 

p e r s o n  who s o u g h t  th e  a i d  o f  t h e  s h i r a  m ust pay  h im  a to k e n  g i f t  

( n o r m a l ly  a  g o a t )  a s  a  t h a n k s g i v i n g .  However, i t  m ust  be n o t e d  

t h a t  th e  s h i r a  h i m s e l f  was n o t  endowed w i t h  l e g i s l a t i v e  o r  j u d i c i a l  

p ow ers  as  s u c h ,  and th u s  d i d  n o t  have  i n s t i t u t i o n a l i z e d  o r  p r o p e r  

means f o r  e n f o r c i n g  h i s  ju d g m e n ts .  N e v e r t h e l e s s ,  i f  t h e  s h i r a  

was c o n v in c e d  by th e  j u s t  c a u s e  o f  t h e  a g g r i e v e d  p a r t y ,  t h e n  he 

( t h e  s h i r a ) w ould  o r d e r  t h e  o t h e r  p a r t y  t o  r e c t i f y  th e  i n j u r y .  The 

s h i r a  m ig h t  make h i s  o r d e r s ,  e v e n  i n  t h e  a b s e n c e  o f  t h e  d e f e n d a n t .  

The f o r m a l  h e a r i n g  o f  t h e  d i s p u t e  w here  b o th  c o n t e s t i n g  p a r t i e s  w ere  

r e q u i r e d  to  d e fe n d  t h e i r  c a s e  was n o t  a lw ay s  c o m p l ie d  w i t h .

I t  m ust be  rem em bered t h a t  t h e  ju d g m e n ts  o f  t h e  s h i r a  w e re  by  

and l a r g e  a r b i t r a r y .  N e v e r t h e l e s s ,  t h e  o r d e r s  o r  t h e  i n j u n c t i o n s  

aw arded  by th e  s h i r a  w e r e ,  f o r  t h e  m o st  p a r t ,  c o n s i d e r e d  f i n a l  and  

no  one  d a re d  d i s o b e y  them  l e s t  t h e  s h i r a  e x e r c i s e  h i s  p r e r o g a t i v e  

and  s to p  th e  r a i n .  T h u s ,  s h o u ld  t h e  d e f e n d a n t  d e f y  t h e  o r d e r s  o f  

t h e  s h i r a , th e n  th e  w ho le  community ( f o r  f e a r  t h e  r a i n  w ou ld  b 

s to p p e d )  w ould  e x e r t  i r r e s i s t i b l e  p r e s s u r e  upon t h e  r e c a l c i t r a n t s  

t o  com ply w i t h  th e  o r d e r s  o f  t h e  s h i r a . F u r th e r m o r e ,  t h e  p u b l i c  

w ou ld  f o r c e  th e  d e f i a n t  t o  p a y  a  b u l l  to  be t a k e n  t o  t h e  s h i r a  to  

a p p e a s e  h i s  a n g e r ,

i i i )  A d j u d i c a t i o n  b e f o r e  t h e  P e o p l e ’ s L o c a l  C o u r t s

I t  h a s  a l r e a d y  b e e n  m e n t io n e d  t h a t  u n t i l  r e c e n t l y  t h e  

r e t a l i a t i o n  by u s e  o f  f o r c e  was i n e v i t a b l e  f o r  e n f o r c i n g  r i g h t s  and  

c la im s  o v e r  p r o p e r t y .  T oday , p e r s o n s  a b o u t  t o  e n f o r c e  r i g h t s  and 

c la im s  o v e r  p r o p e r t y  w i l l  t a k e  t h e i r  c a s e s  t o  t h e  l o c a l  c o u r t s .
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T h ie v e s  a r e  u s u a l l y  p u n i s h e d  by f i n e  o r  im p r is o n m e n t ,  and w i l l  

f u r t h e r  be  o r d e r e d  to  r e s t o r e  t h e  goods i n  k in d  t o  t h e  ow ner ,  o r

may be  made t o  pay  th e  e q u i v a l e n t  p r i c e .

i v )  I n v o c a t i o n  o f  s u p e r n a t u r a l  pow er f o r  t h e  p r o t e c t i o n  
o f  r i g h t s  i n  p r o p e r t y

The p r o t e c t i o n  o f  t h e  v a r i o u s  s o r t s  o f  p r o p e r t y  by means o f  

s u p e r n a t u r a l  pow ers  i s  w id e ly  p r a c t i s e d  among t h e  Nyimang. C e r t a i n  

kw uni (sham an) and e v en  some n o n - s h a m a n i s t i c  i n d i v i d u a l s  a r e  r e p u t e d  

t o  p o s s e s s  t h e  c o n t r o l  and t h e  u se  o f  c e r t a i n  s u p e r n a t u r a l  pow ers  

w h ic h ,  a c c o r d in g  t o  t h e  p e o p l e ,  a r e  c a p a b le  t o  c a u s i n g  harm  t o  

p r o p e r t y  and human b e in g s  i f  in v o k e d  th ro u g h  p e r f o r m in g  c e r t a i n  

r i t u a l s .  These  s u p e r n a t u r a l  pow ers  and th e  d i s e a s e s  o r  

m i s f o r t u n e s  t h e y  c a u s e  ( s u c h  a s  d i a r r h o e a ,  e p i l e p s y ,  i n s a n i t y  and

s t r i k i n g  by l i g h t n i n g ,  e t c . )  a r e  r e p r e s e n t e d  by  f e t i s h e s  s u c h  as

d e c o r a t e d  s t i c k s ,  w h ips  and  c l u b s  and  so  f o r t h .  A c c o rd in g  t o  t h e  

p e o p l e ,  e a c h  o f  t h e s e  f e t i s h e s  b e a r s  i t s  d i s t i n g u i s h i n g  m a r k s ,  w h ich  

l i k e  t r a d e m a r k s  w i l l  b e  e a s i l y  i d e n t i f i e d  by t h e  g e n e r a l  p u b l i c .

T hese  f e t i s h e s  may be  u s e d  i n  c o u r t  o r  o t h e r w i s e  f o r  t a k i n g  o a t h s .

F u r th e r m o r e ,  t h e  s u p e r n a t u r a l  pow ers  e v id e n c e d  by  th e  f e t i s h e s  

a r e  u s e d  a s  s p i r i t u a l  i n j u n c t i o n s  t o  r e s t r a i n  t h i e v e s  o r  m a l i c i o u s  

s t r a n g e r s  who t e n d  t o  c h a l l e n g e  th e  h o l d e r ’ s r i g h t s  i n  p r o p e r t y .

T h u s ,  any p e r s o n  who w a n ts  t o  p r o t e c t  h i s  p r o p e r t y  a g a i n s t  t h e f t  o r  

t r e s p a s s  may o b t a i n  a  f e t i s h  from  i t s  i r a n  (m a s te r /o w n e r )  and  p l a c e  

i t  on th e  p r o p e r t y  i n t e n d e d  t o  be  p r o t e c t e d .  When o b t a i n i n g  th e  

f e t i s h  from  i t s  i r a n  t h e  a c q u i r e r  m ust pay  a t o k e n  g i f t  t o  t h e  p e r s o n  

i n  p o s s e s s i o n  o f  t h e  f e t i s h .  The m ark in g s  on t h e  f e t i s h  w h ic h  a r e  

r e g a r d e d  as. emblems o f  t h e  s u p e r n a t u r a l  power m u s t  be made by  th e  

i r a n  p e r s o n a l l y .
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I f  t h e  p r o t e c t e d  p r o p e r t y  i s  c r o p s ,  th e n  t h o s e  p l a n t e d  n e a r e s t

t h e  f e t i s h  m ust be  t h e  l a s t  t o  be  h a r v e s t e d .  B e fo re  th e  p r o t e c t e d

c ro p s  a r e  e a t e n  -  e v e n  by t h e  owner -  p a r t  o f  such  c ro p s  ( e s p e c i a l l y  

th e  p o r t i o n  n e a r  t h e  f e t i s h )  m u st  be g iv e n  t o  t h e  f e t i s h  ’ o w n e r1 a s  

a  th a n k s g iv in g o  The owner o f  t h e  f e t i s h  w i l l  t h e n  p e r f o r m  th e  

n e c e s s a r y  r i t e s  t o  a b s o lv e  o r  f r e e  t h e  e n t i r e  c ro p  f rom  th e  e f f e c t  

o f  t h e  f e t i s h  so t h a t  no ha rm  w i l l  be  done when th e  c ro p s  i s  e a t e n  

by t h e  ow ner.

The r i g h t s  i n  t h e  f e t i s h e s  s e r v i n g  a s  emblems to  s u p e r n a t u r a l  

pow ers  a r e  s i m i l a r  i n  a  s e n s e ,  i f  t h e  a n a lo g y  i s  a l l o w e d ,  t o  t h e

p r o p r i e t a r y  r i g h t s  i n  p a t e n t s ,  c o p y r i g h t  o r  t r a d e m a rk s  i n  t h e  m odern

w o r l d .  The r i g h t s  i n  t h e s e  f e t i s h e s  a r e  h e r i t a b l e  r i g h t s  and  a r e  

s t r i c t l y  p r o t e c t e d  by th e  s u p e r n a t u r a l  p o w e rs .  T h u s ,  no  one i s  

a l lo w e d  t o  make u se  o f  any  o f  t h e  f e t i s h e s  w i t h o u t  o b t a i n i n g  th e  

n e c e s s a r y  p e r m i s s i o n  f rom  t h e  o r i g i n a l  h o l d e r .  I f  t h e  f e t i s h  h a s  

b e e n  u s e d  w i t h o u t  t h e  c o n s e n t  o f  i t s  ow ner ,  th e n  th e  p e r s o n  

w r o n g f u l l y  u s i n g  i t  w ould  be  s t r u c k  by th e  d i s e a s e  r e p r e s e n t e d  by 

th e  f e t i s h .  T h is  i s  so  u n l e s s  a  p u r i f i c a t i o n  t a n y a r i  ( r i t u a l  

cerem ony) i s  p e r f o r m e d .  I n  t h i s  cerem ony b e e r ,  fo w ls  and  g o a t s  a r e  

g iv e n  a s  g i f t s  t o  t h e  owner o f  t h e  f e t i s h  to  e n a b le  h im  t o  p e r f o r m  

th e  t a n y a r i  so  a s  t o  a p p e a s e  t h e  a n g e r  o f  t h e  s u p e r n a t u r a l  pow ers  

f o r  t h e  u n la w fu l  i n f r i n g m e n t  o f  t h e i r  r i g h t s  i n  t h e  f e t i s h 0

S t o l e n  p r o p e r t y  c an  som etim es  be  r e c o v e r e d  by i n v o k in g  s u p e r 

n a t u r a l  p o w e rs .  T hus ,  when p r o p e r t y  i s  s t o l e n  by an unknown t h i e f ,  

t h e  owner o f  th e  s t o l e n  p r o p e r t y  may g iv e  a s p e a r ,  g r a i n  o r  e v e n  

l i v e s t o c k  a s  a g i f t  t o  a kw uni (sham an) so  t h a t  t h e  l a t t e r  may c a l l  

upon th e  a i d  o f  th e  s u p e r n a t u r a l  pow ers to  d i s c o v e r  o r  d e s t r o y  th e  

c u l p r i t .  I n  th e  m a j o r i t y  o f  t h e  c a s e s  t h e  mere a c t  o f  s e e k i n g  t h e
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h e l p  o f  t h e  s u p e r n a t u r a l  power w ould  be  made p u b l i c .  The e f f e c t  

o f  t h i s  p u b l i c i t y ,  a c c o r d i n g  t o  Nyimang i d e a s ,  i s  t o  c a s t  f e a r  i n t o  

t h e  h e a r t  o f  th e  t h i e f  so  t h a t  he  ( t h e  t h i e f )  may r e s t o r e  t h e  

s t o l e n  o b j e c t  as q u i c k l y  a s  p o s s i b l e 0 The r e s t o r a t i o n  o f  th e  

s t o l e n  p r o p e r t y  may be  done s e c r e t l y  and w i l l  u s u a l l y  be  t a k e n  to  

t h e  kwuni whose s u p e r n a t u r a l  power h a s  b e e n  i n v o k e d 0 To a b s o lv e  

h i m s e l f  f rom  th e  v e n g e an c e  o r  t h e  c u r s e  o f  th e  s u p e r n a t u r a l  p ow er ,  

t h e  t h i e f  m ust  o f f e r  a  t o k e n  g i f t  t o  t h e  kwuni a s  an  a p p e a s e m e n t»
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