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ABSTRACT

This thesis deals with the theory of Punishment in
Islamic law. It is divided into four ch pters. In the
first chapter I deal with the fixed punishments or Mal
hududrl; four punishments are discussed: the punishments for
theft, armed robbery, adultery and slanderous allegations
of unchastity. The other two punishments which are usually
classified as "hududll, i.e. the punishments for wine-drinking
and apostasy are dealt with in the second chapter. The
idea that they are not punishments of "hududll is fully ex-
plained. Neither of these two punishments was fixed in
definite terms 1in the Qurfan or the Sunna? therefore the
traditional classification of both of then cannot be accepted.

The third chapter discusses the punishment for homi-
cide and injury. It is usually said that homicide 1is treated
under Islamic law rather as a tort than a crime, and an
attempt is made to explain and elucidate this.

The fourth chapter deals with the discretionary pun-
ishments or Zdal-talzirll, ?nd the fifth chapter deals with
the law of evidence in criminal cases.

In this thesis I have tried to explain the philosophy
underlying the theory of punishment in Islamic law, so a
survey in which Islamic law is examined in the light of
modern penologistsl ideas has been added to each of the

first four chapters.

The conclusion 1is devoted to a discussion of the poss-



ibility of applying tht Islamic Penal System 1in present
Muslim societies. I have tried to explain that unless
Islamic law is accepted and enforced as a complete and

comprehensive system, the Islamic penal system cannot be
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9.
INTRODUCTION

All penal systems are concerned, in the first place,
with the punishment of the offender. The study of the
theory of punishment, therefore, is an essential step
towards the understanding of any penal system. At the
same time, one cannot justify the application of a
particular penal system unless it has become clear that
its theory of punishment can successfully achieve the
required ends and objectives. In Western penal systems,
broadly speaking, the theories of punishment are based
on, and justified by, considerations of soecial utility,
while in Islamic law, the theory of punishment is said
to be based on divine revelation contained in the Qﬁr'gn
and the Sunna.

The fact is that the Qur'an and the Sunna contain
very little theorisation, if any at all. The Qﬁr'gn
and the Sunna contain only some basic rules and commands
usually expressed in a very broad way and usually capable
of varying interpretations. There are also some specific
injunctions and prohibitions but they are very few and
concern a variety of subjects. The formation of theories
in Islamic law started at a comparatively later stage
when the schools of Islamic law emerged in the second
century after the "Higra" and in subsequent centuries.

The writings of the scholars of each school contain
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volumes dealing with the criminal section of the Islamic
legal system. Different interpretations of the Qur!an
and the Sﬁhna, and different views about what is good
and what is evil, as well as different social, economic,
and political circumstances led to the formation of
various legal theories on almost all the legal provisions,
including, of course, the penal system,

In the last fifty years, lawyers educated and trained
according to modern trends in legal education, have started
to be attracted by the study of the Islamic penal systemn.
Thus a lot of research work has been published concerning
one topic or another. Also in some European languages,
writers have dealt with various aspects of the subject.

In many cases the Isiamic penal system was either com-
pietely rejected, or strongly defended on grounds of

wide generalities or deep misunderstanding. So it appears
necessary for a careful study td analyse and illustrate
the underlying philosophy of the theory of punishment in
Islamic law in the light 6f the modern approach to the
subject. This research was undertaken to this end.

In dealing with the sﬁbject I have divided this
thesis into five chapters. The first one is devoted

to a discussion of the punishments known as "hudud" or

fixed punishments. Classical treatises classify the

punishments of six offences as "hadd" punishments.
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However, it seems to me that only four out of these six
offences appear to have been correctly described as
"hadd" offences. Accordingly the second chapter is
céncerned with the remaining two offences. Here I must
refer to the fact that some jurists add to the "hadd"
offences g seventh one, i,e. the so-called offenée of
"baghy" , or armed resistance to the political authority
in Muslim states. This offence, if it can be rightly
so called, as known to Islamic law, is understood to be
committed by a group of Muslim opponents who do not agree
with the political authority on certain matters and
justify their attitude,though erroneously, by their
dogmatic conviction. If they do not fight the authority,
or rather, the Muslim community, they are not to be
attacked; and if they do, only the defence necessary to
defeat them is legitimate. Therefore I consider the
treatment of the "bughat" to come under the doctrine of
legitimate defence or "daf'al-sa'il", with which this
research is not concerned. Coﬁsequently no reference
has been made to the treatment of the "bughat"; a brief
account of it, however, may‘be found in the Encyclopaedia
of Islam (II, p.828).

The third chapter deals with the Islamic approach
to the punishments for homicide and injury. In dealing
with this topic it is mentioned that the place glven to
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the personal rights of the victim or his relatives, is
the main feature in the Islamic concept of retaliation
or "qisas". 8o an attempt was made to clarify this
point,.e;pecially with reference to the relatives!
right to waive the punishment.

The fourth chapter deals with the doctrine of "ta'zir"
or discretionary punishments. As the Islamic penal system
recognhizes only four, or, according to the classical
authorities, six offences for which a fixed punishment is
prescribed, discretinnary punishments have a very import-
qnt place. The philosophy underlying this doctrine and
its general principles, has not been treated with as
much attention as it probably deserves. Recent works
on the subject have enabled me to deal more specifically
with it, particularly in the context of the place of the
doctrine‘in the general theory of penal law, and its
part in protecting and enforcing the moral values of
Islam.

Throughout my research, I have felt the need to say
something about the methods of proof in criminal cases
according to Istamic law. ©Sc I have devoted the fifth
and last chapter to explaining, though briefly, the law
of evidence in criminal cases.

In writing about any Islamic topic one must over-

come many difficulties, two of which are worth mentioning.
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The first is the collection of the relevant material
from the enormous available sources for each school of
law, particularly as the jurists' method of writing
requires a good deal of orientation and familiarity
-with the expressions and possible headings under which
they may deal with one problem or another,

In the main, I have concentrated on the four Sunni
schools, i.e. the Hanafi, Maliki, Shafi'i and Hanbali.
The views of the Zahirl school are often mentioned, but
I have omitted the Shi'is, except in some cases where
the Zaydis views have been referred to. However, it
must be mentioned that as far as the theory of punishment
is concerned, all schools agree as to the main principles
and the philosophy underlying them. The differences of
opinion appear only in details of their application and
interpretation.

The second difficulty is that of the translation
from Arabic into English, especially where the Qﬁr'Eh
or the "Hadith" are concerned. For the Qur'an many
translationsqgave been consulted, but on a few occasions
necessary changes have been made. Yet, it gust be
remembered, to quote Professor Arberry, that "the
Qur'an (like all other literary masterpieces) is

untranslatable". As for the "Hadith" the translation

of Mighkat al-Masabih, by FazlUl Karim, was very helpful,

but many amendments were unavoidable.
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Bearing in mind the fact that Muslims, when they
write about the Islamie penal system, are generally
either apologists or opponents, I have tried my best
to be objective in dealing with the various topics
contained in this thesis. The views expressed here may
not all be agreed upon, but I have always tried to
support what I thought to be harmonious with the spirit
of Islam.

Finally, in discussing punishment, and especially
the Islamic theory of it, one may quote Professor
Balnshard who said that "punishment is unpleasant to
inflict and not particularly pleasant to discuss. But

we clearly need to discuss it'".
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CHAPTER I

THE FIXED PUNISHMENTS "AL-HUDUD"

According to the classical manuals of Islamic law,
Islamic criminal law contains six major offences, each
of which has a penalty prescribed in fixed terms in the

"Qurtan" or the "Sunna". These offences are known to
1
Muslim jurists as offences of "hudud".

*

1. Definitions=-

The word "hadd" pl. "hudud" in the Islamic legal
sense means a pﬁnishment d;fined by God, in the revealed
text of the Qur'an or the Sunna, and due to Him, or "haqq
Allah". 1In Islamic law all duties and obligations are
divided into two categories; one is known as "hagq Allah"
and the other is known as "hagq Adam-f".2 In tﬁe penal
context, where a punishment.is classified as "haqq Allah"
this indicates three features. The first is tﬁat this
punishment is prescribed in the public interest; the

second is that it cannot be reduced or made heavier;

1. The word "hudud" s. "hadd" in Arabic has many different
meanings. .The limit of something e.g. place, or a piece
of land is its "hadd". The man who carrieg out the
punishment is called "haddad", which derives from the
same word. See: Subki.and ‘4bd al-Hamld, mukhtar al-
Sihah, Cairo, 1953, A.H. pp.9%: Ibm Hajar, Fath al-
Bari, vol. XII, Cairo, 1939, p.47-8.. 5

2. Qarafi, Furug, vol.I, Cairo, 134k, A.H. p.140-142,
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the third is that, after being reported to the judge, it
1s not to be pardoned by him, the political authority,

or the vietim of the offence.3 The unchangeability of
the "hadd" punishment is supported by the interpretation
of the Qur'anic verse "These are the dimits of Allah,

Do not transgress them", The third feature of the "hadd"
punishment is based on a Prophetic report related by |
"Bukheri" and "Muslim", to which reference will be made

shortly.
I1. Classificaticn:=-

The six offences generally recognized as offences
of "hudud" are: wine-drinking, theft, armed robbery,
illi;it sexual relations, slanderous allegation of
unchastity, and apostasy. Apart from retaliation or
"gisas" which is the punishment for homicide and injury
all.oéher offences, under the Islamic penal system, are
punishable by discretionary punishments or "ta'zir".
However, to classify an offence as a "hadd" offence, it

must be established that the punishment for it is determined

3. Kasani, Badai} vol.VII, Cairo, 1910, pp.33.56.; '0da,
al-Taghri'_al=-Jina'i al-Islami, vol.I, Cairo, 1959,
p.79.3 Abu Zahra, al-Jarimah, Cairo (n.d.) p.56.

L, Qﬁrzan, Surah IT, Verse 229; See: Ibn Taymiyyaé al-
Siyasa'! al-ghar'iya', Cairo, 1951, pp.69-70, 125

5. Below, the punishment for theft,



174
in fixed terms in the QEr'Eh or the'Sﬁnna. Although
the majority of the jurists agree as to the classific-
ation of the afore-mentioned offences, some authorities
hold a different view either by adging to these six
offences or reducing their number. Teking into consid-
eration that a "hadd" punishment is a punishment defined
by God in the Qur'an or the Stnna, it appears to me that
only four of the six mentioned offences can be classified
as offences of "hudud". The remaining two, namely apostasy
and wine-drinkiné, cannot be so classified as neither
of them warrants a strictly defined punishment in the
‘words of the Qur‘an or the Sunna. Accordingly, this
chapter will be devoted to discussing the four "hadd"
punishments for theft, armed robbery, illicit se;ual
relations, and slanderous allegation of unchastity.
Though this thesis is concerned, in the first place,
with the philosophy underlying the Islamic theory of
punishment, the jurists' traditional pattern in dealing
with those punishments will be followed in order to
illustrate the kind of punishment prescribed for each
offence, and what conduct constitutes this offence,.

Then a survey of the "hadd" punishments as a whole will

deal with its purposes and underlying philosophy.

6. Ibn Hajagr, op.cit. p.47.; Ibn Taymiyya, pPp.66-126,
ghu'rani Mizan, vol.II, Cairo, 1318 A.H. p.1l3k4,
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III. The Punishment for Theft "al-Sariga":-

The punishment for theft is prescribed in the Qurtan
"As for thieves, both male znd female, cut off their
hands., It is the reward of their own deeds, an exemplary
punishment from Allah...". (Surah V, verse 38.).

This punishmeﬁt was practised by the Prophet himself,
2s is related in Bukhari and Muslim. The Prophet cut
off the thief's gand, and ordered that a female thief's
hand be cut off. In the same tradition the Prophet
prohibited any mediation in executing the “hﬁduﬁ“.g From
this last Prophetic report the jurists dedu;ed the rule
that no "hadd" punishment is remissible, a rule which
characterizes this category of punishment and disting-
ulshes it from both "ta'zir" or discretionary punishments
which cover the largest part of the offences under the
Islamic penal system and "qisgs" or retaliatibn, the
punishment for homicide and inaury. Both "tat'zir" and
“qisEs" are remissible even after being reported to the

judge.

7. Unless otherwise stated, the translation of the
Qur'anic verses guoted in this thesis is that of

Pickthall, M.M., Pub. by Taj Company Ltd., Karachi,
(n.d.).

8. Bukhzri, op.cit. vol. 12, p.90; Muslim, vol.V,
pp. ll)+'"5.

9. Ibn Taymiyya, op.cit. pp.69§-70, 125,

"'./Yﬁ
LA
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However, the jurists defined theft as: "taking somebody
else's property by stealth“.lo This definition is
subject to almost complete agreement among the Jurists,
but they ere not so unanimous about the value of the
stolen property, how the hand should be cut off, and
the question of the places fromvwhich properyy is stolen,
i.e. the problem of custody.

These are the main controversial points regarding

the offence of theft which we will deal with here,

III. 1. The Value of the Stolen Property "Nisab
al-Sariga'l:- .

According to the majority the value of the stolen
property should exceed, or at least be worth, a minimum
fixed by the law. The punishment for theft is not to
be inflieted where the value of the stolen property
is less than this minimum. The schools of Islamic law

hold different views about the determination of this
minimum.,
According to the Hanafi school, the punishment for
theft cannot be 1nflic%ed unless the value of the stolen
property is ten dirhams or more. They support this view

on one hand, by the alleged Prophetic report: "No amputation

10. Kasani, Badai', vol.III, Cairo, p.65.3 Ibn al-Hiimam,
vol.IV, Cairo, 1316 A.H., p.218.; Siyaghl, al-Rawd
al-Nadir, vol.I¥, Beirut, 1968, p.511l.; Ibn Qudami,
al-Mughni, vol.IX, Cairo, 1969, p.10k,
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is due unless for ten dirhams"., On the other hand,
they claim that the consensus "Ijma'" is that for ten
dirhams the punishment should be inflicted, but for
less than ten dirhams there are different opinions.
So there is doubt about the justification of inflicting
the punishment.for such value, and in cases of doubt,
the "hadd" punishment cannot be 1nflicted.ll

According to the Maliki school, the punishment can

be Inflicted for stealing property worth three dirhams
or one fourth of a dinar. That is, they claim, the
value for which the Prophet inflicted the punishmen{zfor
theft and so did Osman b, 'Affan, the third caliph.
At the same time Malik drawfa parallel between the minimum
amount of dower and the minimum value of the stolen
property. It 1s reported that he said "I do not think
that a woman should be married for a dower of less than
one-fourth of a dinarj; and this is the minimum value for
which the hand is to be amputated"., ©So, by way of

analogy "qiyas", M%%ik fixed the minimum value at one-

fourth of a dinar.

11. Kasanil, Badai', vol.VII, p.77.; Ibn 'Abdin, al-Haghiya,
VO]..V, Cairo, 966, p.83o, Ibl.’l al" mam, OPQCit po221.

12, Mylik b, Anas, al—Muwatta' Kttab al- Sha'b Pub.,
with the comment of 'Abd el—Baql M.F., Cairo, 1951,
p.519.

13. Ibid., p.327, 520.
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The Hanbali school hold the same view as the
MalikT, but they justify it on grounds of Prophetic
reports and not by way of .analogy.l)+

According to the Shafi'i school the minimum value
of the stolen property should be one quarter of a dinar,
and they declared that a dinar weg twelve dirhams in the
Brophet's time, so three dirhams are equal to a quarter
of a dinar.l So the three schools, Maliki, Shafi'i
and Hanbali hold the same view about the minimum value
of the stolen property, while the Hanafl school raised
it to ten dirhams. With theéﬂanafi school 1s the
Shi'i school of the Zaydis.l '

On the other hand the Zzhiri school, represented
by Ibn Hazm in his book "al-Muhalla", holds a view
"accordiﬁg to which there is no.fixed minimum value for
stolen property, but for gold,.the minimum value is
one quarter of a dinarl7, and for everything else the

punishment should be inflicted when the value of the

1%. al-Mughni, vol.VIII, pp.242-4k.; Abu Ya'la, al-
Ahkam al-Sultaniya, Cairo, 1357 A.H., p.250.;
'Uda, al-Taghri'! al-Jina'i al-Islami, vol.II,
Cairo, 1960, pp.581-82,

15, Shafi'T, al-TUmm, vol.VI, Kitab al-Sha'b, Cairo,
1968, p.l3k.

16. Siyaghi, op.cit. vol.IV, p.51k,
17. 1Ibn Hazm, al-Mihalla, vol.XI, Beirut (n.d.) p.352.
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property is equal to the value of a shield "turs" as
this was the value for which the Prophet inflicted
the punishment for theft.18 But Ibn Hazm did not fix
the value of the "turs" and it is clear that it should
be fixed according to custom of "'urf".

The above discussion about the minimum value of the
stolen progerty has a definite purpose, that is to avoid
the infliction of the severe punishment for theft unless
the stolen property is of considerable value. So all
the schools agree that if the stolen property is worth-
less the punishment should not be inflicted. Of course
the culprit will be liable to a "ta'zir" punishment,
but not to the "hadd" prescribed for the crime of
“sariqa".19 )

It is noteworthy that all these discussions are
only of historical value today. This seems obvious,
when we tske into account the changeability of the value
of money, and the sum which is considered worthless in
given circumstances, e.g. from one society to another,
from one time to another, etc.

Consequently, no rule can be imported from any of
the Islamic law schools, and applied today. It is the

lawmakers' duty in each country to decide what should

be the minimum value for which the punishment can be

18. 1Ibid., p.353.

19. The above mentioned reference esp., al-Muhalla, P.352.
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inflicted.

Some may argue that this does not accord with what
the Prophet determined as the minimum value of the
stolen property, and therefore it cannot be accepted
within Istamic law. In reply to such an argument, one
can say that this tradition was based upon what suited
the prophetic community. Indeed, it may have been
suitable too, for one or two centuries after the prophet's
time, but not today. There are countless examples of
changing what does not serve a particular sim after
it was done or said by the Prophet or even by the Qur'an.
Generally, any verdict which i1s based on grounds of the
public interest "maslaha"20 is changeable according to
the change in circuésténcesgl, as is firmly established

among the Musligzjurists of the origins of Islamic law

"Usul al-Figh".

20, A verdict based on "Maslaha" is a verdict which pro-
vides the best solutiom of a particular problem to
meet the community's need and protect its interest.
Some of the Qur'anic and Prophetic veridfts are of
this kind, as well as a great deal of the jurists'
reasoning. See below. F.N.21,

21, Shalabi M.M., al-Figh al-Islami Bayn al-Mithaliya
Wal-Waqi'ya, Alexandria University press 1§30, PDe
110-117, 165-177. See for details his book, Ta'lil
al-Ahkam, al-Azhar University, Pub.Cairo 1949, esp.
pp.307-322,3 al-Shatibi, al-Muwafaqat, vol.IV,
Cairo (n.d.5, p.149 et seq.

22, al-Shatibi, ibid, and in many pages of this four
vol. book.j; Shalabi, ibid. throughout the study.
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With regard to this particular aspect, Ibn al=-
Qayyim stated that the philosophy of considering one
quarter of a dinar as the minimum value here, is that
this value was sufficient for the average man, for his
daily maintenance.23 If this is true, and it was true,
it is clear that the determination of one quarter of a
dinar as the minimum value of the stolen property was
based on grounds of social circumstances which are
certainly variable. Therefore, this determination may
be reviewed in the light of contemporary social circum-
stances., On the other hand, this minimum value was
fixed according to the value of the golden money which
was in use at the Prophet's time, but it is no longer
used. This reason also justifies the need to review

the minimum value.,

IIT. 2. How the Hand should be Cut Off "Makan 2l-Qatf':-

Concerning this aspect there are three main views
among the jurists. In fact nearly all the jurists agree
that for the first theft, gﬁe thief's right hand should
be cut off from the wrist. But they hold different
opinions about the next theft (or thefts). According

to the four SUnnt schools in the second theft the thiefts

left foot should be cut off. The Hanafi's hold that for

23, I'l3m al-Muwaqqitin, vol.II, Cairo, 1955, p.b4.
2)+| _S__l’lﬁ'ran?, OPQCito’ VO]—.II, pol)"'zt
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further offences nothing can be cut off and that the only
way to punish the offender is by "ta'zir".25

On the other hand, the Malikis, the Shafi'Is and
Ahmad b. Hanbal, held the view that for the third theft
the left ﬁang should be cut off; and in the fourth, the
right foot.2

The third view was expressed by Ibn Hazm in al-
Muhalla. He claimed that the Qur'anic verse previously
mentioned allowed nothing to be cut off, but the thief's
hands. ©So according to this verse, as Ibn Hazm under-
stood it, in the second theft the left hand‘should be
cut off, But for further crimes none of the thief's
organs should be amputated.27

The Zaydl school held the same view as the Hagaff
school, so did Ibn Qudamah of the Hanball sch001:2

At the same time it is related that Ibn 'Abbas and
"Ata" allowed the thief's right hand to be cut off for

the first theft; and nothing but "ta'zir" for any theft

25. Kasanl, op.cit. vol.VII, p.86.; Shu'rani, ibid.

26, For Maliki school see: Ibn Juza'iy, Qwanin, Beirut, _
1968, p.390. For b, Hanbal see: Ibn Qudama, al-Mughni,
vol, VIII, Manar Ed. Cairpo 1367 A.H. p.264.; For
Shafi'i see: al-Muzani, Mukhtasar al-Umm, Pub. on the
margin of al-Umm, Kitab al-Sha'b, vol.Vj Cairo, 1968 p.1l71.

27. al-Muhalla, vol.XI, pp.356=7.
28, TFor the zaxdi school, see a1-s1yzégi, OPecite, Do52Y4;
see also Mughni, op.cit. p.259, 2



26.

29 _
after it. When someone asked "'Ata" about the second
theft he insisted that no further “ﬁadd" punishment
could be inflicted after the cuttiné off of the right
hand for the first theft. "'Ata" supported his view
by quoting the Qurtanic verse "and your Lord was never
forgetful® O, i,e. if God had wanted anything else to
be cut off he would have mentioned it.

This latter view, I think, is the nearest one to
the spirit of Islamic law. As one of the contemporary
scholars statel "the aim behind this sanction is to
retribute (or to detef); and that can be easily achieved
by indicating that it is applicable..."31. By adding
to this what Ibn Hazm said about the original i1llegality
of cutting off soéeone's hand ..., and that we should
not go beyond what is prescribed in the Qur'an and
Sunna about this punishment32, one can say that the "hadd"
punishment for theft is the cutting off of the thief'é
right hand for the first theft. By committing another
theft, he becomes liable to a "ta'zir" punishment as

will be explained later.

29. al-M-ﬁhalla, Op.Cito ppo33)+"5-; Siyg&i, Op.Cit. p.5250

30. Qur'an, Surah XIX, verse 64,
31. Shalabi, op.cit. p.207.

32, al-Muhalla, op.cit. p.357.
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This can be supported by the well known rule "“every

wrong for which there is no hadd, makes its doer liable

to ta'lzir®,

Moreover, there is nothing that can be annexed to
the retributive or deterrent function of the punishment
by applying the majority's views and cutting off further
organs.,

Finally, it is important to mention the Maliki view
that the thief's hand should be cut off from the elbow.31+
But this view 1s unacceptable to all the other juristsj
and it cannot find any support, either in the practice
of the Prophet and his followers, or in the usage of
the word hand "yad" as it is understood in the Arabic.35

III. 3. The Problem of Custody "al-Hirz":-

Stolen property is property tzken illegally from
its owner. Owners usually keep their goocds in a proper
place in which they are safe. The storage place, or
the custody of the goods is known to Muslim jurists as
"hirz". The dispute conéerning this topic centres on

the question of whether or not the taking of property

33. For the application of this rule with regard to
theft, see 'Amer, A.,, al-Ta'zir Fil Shari'a al-
Islamiya, 3rd Ed., Cairo, 1957, pp.15%-195.

34+. Ibn Jﬁzg'iy, op.cit. p.390., and compare with
Shu'rani, op.cit. p.1lh2,

35. For fuller discussion, see al-Muhalla, op.cit.,
pp0357"'3580 Siyagl;lt’ Op.Cit., pp‘525- .
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which was not, at the time of its taking, in its proper
place may be classified as theft., The four Sunni schools
and the Zaydi, are unanimous that to classify the taking
of somebody else's property as a theft, it must be
proved that this propegty was being kept in its proper
place '"hirz Migglih".3

The Zahiri school, on the other hand, disagree with
this view and holds that the taking of property belonging
to other people is a theft even if this property was
not being kept in its proper place.37

The majority view is supported by a Prophetic
report in which the Prophet allowed no "hadd" punishment
to be inflicted unless the stolen gocds %ere taken from
their "hirz". This report i1s held to be authentic in
the vie; of the majority, while the Zahiri school con-
sider it false. The debate is, therefore, centred on
the classification of that report as false or otherwise,
It was related by Malik in al-Mﬁwatta’ésand classified as
authentic by the scholars of “hadi%ﬁ“. Accordingly,
the view of the mgjority is the one to be supported.

36, Ibn al-Humam, op.cit. p.2383; Malik, op.cit. p.519;
Shafi'I, Tmm, vol.VI, p.135-6; MughnT, vol.VIII,

p.2483; Siyaghi, op.cit., pp.516-22,
37. Muhalla, vol.XI, pp.319-27.

38. Tabrizi, Mishkat al-Masabih, with the commentary
of Albani vol.II, Damascus.Ed., 1961, p.297, 301.
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It must be mentioned, however, that what is con=-
sidered as a "hirz", or proper place for keeping some-
thing, is dete;mined according to the custom of "'urf",
Consequently, it is changeable from one locality to
another, and from one time to another, With regard
to this, the jurists have had debates on the classifi-
cation of : stealing from the public treasury "bayt al-
mEl“, embezzlement “iggtilzs", stealing from a mosque
or a public bathroom etec., all these debates were raised
because the custom in one locality or a given time was
unlike the custom in another locality or time. ©So
these matters should be discussed with reference to the
circumstances at the time, and nothing should be imported
from juristic writing.

To sum up: the amputation of the thief's hand as
the "hadd" punishment for theft is to be inflicted where
the s%olen property reaches ¢ minimum value, and has been
taken from its proper custody or "hirz". Where one of
these two conditions is lacking, né "hadd" punishment
is to be inflicted, but the offender éay be liable to

a "tatzir" punishment.

39. Umm, op.cit., p.135-6; Ibn Juza'iy, op.cit. p.389;
MughnT, op.cit. p.248-9. For the changeability of
211 customary rules in Islamic law see a scholarly
cha teruin Shalabi, 21-Figh al-Islami, ibid.,
pp. 1"9 [
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IV. Armed Robbery "al-Hiraba':-

This crime has three names, "al-HirEba", or Armed
Robbery, "al-Sariqa al-Kubra", or the Great Theft, and
"Qat! al-Tariq", or Highway Robbery. The three names
are.usedhinterchangeably by the jurists and in the books
of Figh. ° The first name, "al-Hiraba", is the prefer-
able one in my view as it expres;es the spirit of the
crime contained in the Qﬁr'ghic verses concerned,

It 1s noteworthy, in passing, that the difference
between the crime of theft and the crime of armed
robbery appears in the basic element of each crime. Inl
theft the basic element, as was mentioned before, is the
taking of somebody else's propérty by stealth., But in
armed robbery, the basic element is the intention to
steal the property by force. Accordingly, the culprit
in the latter is liable to punishment even without having
committed the complete crime, e.g. theft, killing of
passers=by, etc.LPl In other words it is a complete

crime in itself to wait on the travellers! road in order

to commit the crime,

40. SarakhsT, al-Mabsut, vol.IX, Cairo, 1324 A.H., p.195.

Sahnun, al-Mudgwwawah, vol.XV, Cairo, 1323, A.H.p.98.
Ibn Rushd, Bidayst al-Mujtahid, vol.II, Cairo, 1966,
p.493. Ibn 'Abdin, op.cit., vol.IV, p.113.

41, Sshpun, al-Mudawwanah, Ibid. 'Uda, al-Taghrif al-
Jina'i al-ISlaJni, OPOCito, VOl-II’ p06380
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There are many definitions in the books of Figh of
this crime; but the fullest one is "Waiting by the way
(or highway) to steal travellers' property bﬁ force,
and thereby obstructing travel on this road¥ °

The punishment of this crime is a "hadd" punishment
and it is stated in the Qur'an that “The.only reward for
those who make war upon Allah and his messenger and
strive after corruption in the land will be that they
will be killed, or crucified, or have their hands and
feet on alternate sides cut off, or will be expelled
out of the land. After theirs will be an awful doom,
Save these who repent before you overpower them. For
know that Allah is forgiving and merciful." Surah V,
Verses 33-34,

In the Prophet's time, it is related, a group from
the tribe of 'Ukal or 'Urayena ceme to al=lcdinaj; then
they became 1ll. The Prophet advised them to go to the
place where the camels were grazing ... after their
recovery, they killed the camel's protector and took
the camels, The Prophet sent some of his companions
after them, and they were arrested. Then he punished

them by cutting off their hands and feet, and gouging

42, Kasanl, op.cit. vol.VII, p.90. Mawardi, al-Ahkam
al-Sultaniya, Cairo (n.d.), p.62. .
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out thﬁir eyes, exactly as they had done to the camel's
guard. >

There are two views about the link between this
case and the above Qur'anic verses. First, some comment-
ators on the Qur'an claim that this case was dealt with
solely according to the Prophet's decision; and then
the Qur'anic verses were revealed to show him his fault
in punishing by more than what is stated therein.

Secondly, there is the view held by the majority of
the Jurists i.e. that these verses were revealed after
the punishment of the above mentioned gioup, to indicate
that this punishment was the right one. ’ Other punish-
ments which are not mentioned in the Qﬁr'Enic verses were
executed according to some general rules of the Qur'an
itself e.g. "... and one who attacks you, attack him in
the same manner as he attacked you." Surah II, Verse 19k,

"The guerdon of an il&gdeed is an ill the like thereof."
Surah XLII, Verse 40,

43. Bukhari, op.clt. vol.XII, p.91-9%. Muslim, op.cit.,
Vol.V, pp.101-102.

44, See for this view: al-Tabari, Tafsir, vol,VI, Cairo

Ed. p.119. and against it, Ibn_Hazm, al-Muhalla,
vol.XI, pp.310-312. see also 'Uda, op.cit. vol.I,

pPp.267-8.
45, Ibn Hazm, ibid.
4“6, For this view see: 'TUda, ibid.
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However, it is interesting to note that some jurists
and even some Western writers understood the punishment
of "al-hiraba" which is mentioned in the Verses and
which w;s executed in the case of the people of 'Tkal
and 'Urayna by the Prophet, to be the punishment for
apostasy. This view will be discussed later. But it
is necessary to indicate, in passing, that the prefer-
able view, if not the only accepted view among the
Jurists, is that tEis punishment is applicable only in
cases of "hiraba".

The jurists hold different views about some aspects
concerning the crime of "hiraba". We will limit our
study to three of the con%roversial points only, i.e.
the possibility of committing the crime in a town or
a village , the problem of the carrying out of the
punishment, and the execution of the punishment of

banishment "nafy".

47, Ibn Hajar, his commentary_on al-Bukhari, vol.III,
CairO, 1379 A.H., po78- Umm, VOl.VI, pp.139-1)+00

48, The word village im Qur'anic or rather generally
Islamic law terminology does not have the same
sense ags it does in ordinary usage today; it
means an inhabitated place, or contrary to what
is called sahra' (desert) or an_uninhabitated
place. ©See 'Aigha_ 'Abd al-Hahman, al-Qur'an
Wal-Tafsir al-'Asri, Cairo, 1970, pp.51=52,
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IV. 1. Where "Hiraba" can be Committed:-

According to Abad Hanifa, the founder of the Hanafi
school, armed robbery ;annot be committed except 6n the
highway "al-tariq", or in other words, the crime cannot
be committed.in a town or a village where the victims
can be helped.

Saraggsf, in supporting this view, claimed that
the name of the crime "gat' al-Tarik" indicates this
condition, so the punishmént caﬁnot be 1nflicte& unless
the crime is ccommitted in an uninhabited place. 7

But according to the Maliki, Shafi'i, Zahiri, Zaydi
and Imami schools, the "hadd" punishment is applicable
wherever the criminal ac% is c:omm:i.tted.sO In the
Hanball school there are two views, like the two men-
%ioned above. The reason for this was that Ahmad b.
Hanbal gave no answer when he was asked about %his point.
So, some of the Hahball jurists hold a view similar to .

the view of Abu Hanifa, and some hold the contrary view.

49. Sarakhsi, al-Mabsut, op.cit. vol.IX, p.195 et seq.

50. Ibn Rushd, Bidayat al-Mugtahid, vol.II, p.493.
Ghazali, Wajiz, vol.,II, Cairo, (n.d.) p.179.
Muhalla, vol.XI, pp.302-7. Hasani, Tatimat al-Rawd
al-Nadir, vol.V, Riyad, 1968, pp.30-31. Hilli, .
Sharaii' al-Islam, vol.II, Beirut (n.d.) p.257.

51. Mardawi, al-Imsaf, vol.X, Cairo, 1957, pp.291-2.
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Some of the jurists put this condition in 6ther
words, l.e. they consider that it is a crime of "hiraba®
when the vietims of the criminal act cannot be heiped
if they ask for help.s2 It seems that they were led to
this by what they thought tc be the nature of the
erime, But to evaluate this view one can see that this
crime has a basic element which separates it from an
ordinary theft. That is to say that it can only be
committed with disregard of the public order and the
security of the commun:H::y'.S3 This element can be found
both in the committing of a crime on the travellers! way,
or far from a place in which help can reach the vietims,
as well as in the committing of it in a town or village,
or where help can be found.

A very similar statement was made by §§Efi'? in his
book "al-Umm" concerning the committing of this crime in
a town. * As for the possibility of helping the victims,
it is sufficient to note that the first case in which
the punishment for "hiraba" was inflicted, was a case
where help could havé reached the victims. So, there is

no room for such a condition. Therefore it can be

52. Ghazall, ibid. Ramli, Nihayat al-Muhtaj ila' Sharh al-
Minhaj, a Shafi'T text, vol,VIII, Cairo, 1938, p.2.

53. Abu Zahra, Falsafat al-'Uquba, Cairo, 1966, p.b.
54, Tmm, vol.VI, p.lkLO,

55. Hasani, op.cit. vol.V, p.3l.
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said that one should not give any special consideration
with regard to the place where the crime is committed
and if the culprit who commits his crime in a town is
not of more dangerous character than the one vwho commits
it elsewherg, he certainly cannot be considered less

dangerous.

IV. 2. The Carrying out of the Punishments "Tanfigh
al='Uqubat":~

The above mentiohed Qur'anic verse prescribed four
punishments for the crime of "hiraba" i.e. death, cruci-
fixion, cutting off the opposi%e hands and feet (the
right hand and the left foot or vice versa) and banish-
ment "nafy".

The jurists hold different views about the infliction
of this punishment. Banishment will be discussed later in
further detaily but now we will discuss their views about
the other three punishments.

There is almost complete agreement among the jurists
that the death penalty should be inflicted by sword.

But this way of killing should be discussed too. It
may be argued that any other way of killing would not be
accepted with regard to consensus or "Ijma'". But this

argument is faulty, simply because this agreement expressed

56, Shafi'i, Umm, vol.VI, p.140,
57. Muhalla, vol.XI, p.318.
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basically that the jurists considered the common method
of execution in their time to be the relevant way of
inflicting capital punishment. When this common method
goes out of use it should not be insisted upon, zs the
only way of executing the punishment. It is again a
question of changing the verdict in accordance with the
change in what it was based upon. It has been said
before that any verdict which was based upon public
interest "maslaha" or custom "‘urf" should be changed
when circums%an;es change.59 | |

As for crucifixion there are two views among the
Sunni schools. The first is that the culprit should be
crucified alive and then be thrust by a yavelin. This
view is held by thg Hanafi school and Ibn al-Qasim of
the Malikl school, .

The second view is that the culprit should be killed
first in the ordinary way, and then crucified for three
days to be a deterrent to others. This view is held by
the Shafi'i and the Hanball schools, and some of the

_ 61 .
Maliki jurists.

58, See above, F.N. 22 and 23.
59. For fuller discussion see Shalabi, op.cit. pp.81-86.

60. Zayla'f, his commentary on Kanz al-Daqzfi'q,vol.III,
Cairo, 1313 A.H., p.237._for the view of b, al-Qasim
see al-Mudawanab al-Kubra, vol.XV, Cairo, 1323 A.H.
P99,

61, Nihayet al-Mthtaj, op.cit. p.5. al-Insaf, op.cit. vol.X,

p.293. Bidayat a1-Mujtahid op.cit. vol.II, p.4Sk.



38.

According to Ibn Hazm, crucifixion is a separate
punishment which shoulé not be inflicted in conjunction
with any other punishment whether before or after it.
So, 1if the judge chooses to execute this punishment the
criminal should be crucified al%ve, left till he dies
and then taken down and buried. ° |

The main element in prescribing crucifixion as I
see it, is to prevent the committing of this grave crime
by the threat of this unusual punishment. In addition
to that the Qur'anic verse, as b. Hazm stated, does not
mention that crucifixion should be.used after or with
the death penalty., Thirdly, if the deterrent or prevent-
ative element is, as I think, the fundamental element,

- there is no point in adding the death penalty to cruci-
fixion while it is sufficient to attain this fundamental
end.

With regard to these three points, I should say that
this punishment is a completely separate one. Moreover,
it is noteworthy that Malik, when he was asked about it,
did not reply, but said "I have never heard about anyone
who was crucified except a man called al-Harith who was
crucified in the time of Abd al-Malik b, ﬁarawan after

63
claiming to be a Prophet."

62. Muhalla, vol.XI, p.317-318.
63. al-Midawwanah, op.cit. vol.XV, D.99.
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This reply of Mzlik gives me the impression that
this punishment is prescribed solely to threaten the
criminal. I get this impression also from the fact
that although this punishment is the most severe one,
the Prophet did not inflict it upon the people of !'Tkal
and 'ﬁrayna. In a contemporary text, the writer compared
this puhishment with dgath by shooting under the military
law of some countries; claiming that they are nearly
the same punishment. But this view is far from reality
because the differences between the two sorts of pun-
ishment aré?very clear that they cannot be compared.

Finally, in the texts of Islamic law, there are
long discussions about the ﬁriortty of inflicting the
punishments prescribed by the Qur'anic verses previously
mentioned. To summarize these diacussions, one can
divide the jurists into two groups. The Maliki and
Zahirl schools hold the view that the judge has the
right to choose whicg punishment is suitable in each
case and infliect it. ’ To explain this freedom of choice
al-Qarafi, stated that the judge had to do his best to
find out what is most beneficial to the community and

66
to do it.

é4. 'Uda, op.cit. vol.I, p.657.
65. Muhalla, vol.XI, p.317. Mudawwanah, vol.XV, pp.98-105.
66. Qa;EfT, Furuq, vol.III, Cairo, 1346 A.H. p.18.
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On the other hand the-HanafT, Shafi'l and Hanball
schools denied this authori%y to the Jjudge, and.held
that this crime has more than one punishment, according
to the ways in which the criminal act can be committed.
So if the criminal killed his victim he should be sen-
tenced to death; if he stole his money he should have
his right hand and left foot cut off; if he threatened
the passengers he should be liable to banishment. 1In
other words, the administrestion of the punishments should
differ according to the crime, but got according to the
personal character of the criminal. 7

This last statement shows that the two views are
the outcome of different approaches. The jurists who
hold the first view differentiate between the punish-
ments in6§ccordance with the personal character of the
criminal 4 while the other jurists justify the appli-
catién of one punishment or the other in accordance with

the affence committed.

IV. 3. Banishment "al-Nafy":=-

There are three views among the Sunni school about

this punishment. The Hanafl school's view is that banish-
e 69 _
ment means imprisonment. The Maliki school understand

67. Shafi'I, Tmm, vol.VI, p.140. Zayla'l, Tabyeen al-Haqai'q,
op.cit, vol.III, pp.235-7. Mardawi, al-Insaf, op.cit.
p0292‘50 .

68. Qarafi, ibid.

69. Zayla'i, op.cit. p.235.
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it as imprisonment in another country, not in the
criminal's own country.70 The §§5f173 and Hanbali schools
claim that the meaning of the word "nafy" i; the pursuing
of the criminal from country to country if he escapes.
Now to review the situation, one can say that the
view of the Shafi'i and Hanball schools has no evidence
to back it up, while the Hanafl school has the most
acceptable view on the subject. The Malikis, by adding
to the imprisonment the condition that it should be
out of the criminal's country try to apply both senses
of the word "nafy" but there is no need to do so as
imprisonment is a separate punishment which is known
independently of the Qur'anic usage. Here the Qur'an
uses the word banishment "nafy" and not imprisonment
"habs",
) Anyhow, the punishment of banishment "nafy" is to
be inflicted upon the culprit until he displays a better
character, and does not seem likely to commit another

crime, or in the jurists' words, until his repentance
2

is proved.

70, Mudawwanah, vol.XV, pp.99-100,

71. Ghazall, Wagiz, vol.II, p.179. Mardawi, Insaf,
VD]..X, p.29 ) [ ]

72. See the references mentioned before, and 'Uda, op.
Cito VOl.I, p.660"6610
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This principle can be compared to some extent with
the law of corrective training introduced in England
by the Criminal Justice Act, 1948.

Moreover, there are two questions which remain
unanswered. The first is the common argument that it
is hard to conceive that a religious Prophet could pre-
seribe such savage punishment.

This argument was answered by one of the most dis-
tinguished defenders of Islamic law, the late Egyptian
Judge 'Uda. In his book, previously referred to, he
answered it by comparing the punishment for "hiraba"
with the punishment of imprisonment in modern.penal
systems., 'Uda used the well-known fact that most of
the prisoners who come out of prison are more dangerous
and more expert in methods of committing crime Qithout
being prosecuted; then he asked who can claim that a
man without one of his two hands and with one foot only
cah be of any danger to society. As the aim of this
punishment is solely to retribute the offender, he
continue&, this is the best punishment to serve such

an aim,

73. See for this law, Cross and Jones, "Introduction
to Criminal Law", 6th Ed., London, 1968, p.352-353,
however corrective training has been abolished under
the Criminal Justice Act, 1967.

7l+o 'Uda, OpoCito VOch, p.659"660.
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But a confemporary scholar of Islamic law used
another approach to reject this argument; Abu Zahra,
in his afore-mentioned book explains that Islamic law,
like the sacred Jewish law of the Torah, 2re both zining
to achieve public security and peace for the rest of
the community, as well as the retribution of the criminal
minority. Therefore the necessary means to achieve this
last end were allowed in both the Torah and the Qur!an.

The second question is concerned with the law of
pardoning the offenders who repent, and whether the
punishment for "hiraba" should be considered as a dead
letter because o% this law.

To answer this question, one should again bear in
mind thet this punishment and all the "hudud" punish-
ments in the Isitamic pensl system are p;escribed mainly
to protect society from crime. 1In order to achieve
this purpose Islamic law prescribed punishments, and
then made it possible for criminals to be pardoned when
they realized that they were doing evil conduct which
they would like to give up.

This does not contradict what was quoted before
from Abu Zahra. It is only the punishment which will

not be executed, while all the wrongs and damages the

75. See the introduction to his book, al~-Jarima wal-
tTquba, op.cit., pp.6-11l,
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crimingl has 2one against individuals will be subject

to remedies.7 S0 the society has not lost anything.

On the contrary, it has gained a new member who, if he
had not been given the chance to repent, would have

been considered forever as an outsider.

V. Illicit Sexual Relations "Zina'i-

In modern penal laws, generally speaking, voluntary
sexual relationships outside marriasge are not considered
as crimes. ©Such a sexual freedom is completely unknown
to all the sacred laws; the Jewlsh law, the Biblical
law, and the Islamic law gll forbid, and make punish-
able, all sorts of sexual relationships outside marriage.

The differences between these laws appear in what

is considered unlawful and punishable sexual relations,
and the punishments prescribed for the prohibited
practices. In this section we will try to compare these
laws as far as possible,

As for Islamic law the definition of the crime is
different from one school to another. The best definition
is the one given by the Hanafl school: "sexual intercourse
between a man and a womaﬁ, without legal right or without

77
the semblance of legal right (al-Milk or Shubhat al-Milk)",

76. Mirghinani, Hidaya, vol.IV, Cairo, 1316 A.H. p.272.
Chazali, Wajiz, op.cit. p.179. Ibn Juzaliy, op.cit.
p.392 et seq. Mardawi, Insaf, op.cit. vol.X, p.299,.

77. XKasani, op.cit. vol.VII, p.33. for other definitions
see: 'Uda, op.cit., vol.II, p.349.
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In spite of 211l the differences in defining the
crime of "Zina" among the Islamic law schools, all
Jurists agree that the main element in this crime is
unlawful intercourse.

Accordingly, any sexual relationship between 2z man
and a woman which does not contain intercourse cannot
be punishable by the "hadd" punishment. These relations
cannot be considered légal "mubah"; on the contrary they
are prohibited "haram", but their punishent is a "Ta'zir"
one and not the Ghadd" for "zinE".7

Howevér the éunishment of the crime of "zina" is
prescribed in the Qﬁr'Zn "The adulterer and the adulter-
ess, scourge ye each one of them (with) a hundred stripes,
end let not pity for the twain withhold you from obed-
ience to Allah ... And let a party of believers witness
their punishment." Surah XXIV, Verse 2.

This is the last verse to be revealed concerning
the crime of "zina". Before this verse there were the
two verses in Surah V, i.e. "As for those of your women
who are guilty of lewdness, call to witness four of you
against them. And if they testify (to the truth of the

allegation) then confine them to their houses until death

take them or (until) Allah appoint for them a way (through

78. Fath al-Qadir, op.cit. vol.V, p.150. 'TUda, ibid.
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new legislation). And as for the two of you who are
guilty thereof, punish them both ...".79

According to these verses the punishment for an
adulteress was that she.was to be imprisoned in her
family's house until she died or until another plece of
legislation came into force. For a man who committed
the same crime, the punishment was to do him harm.80
But soon afterwards another piece of legislation came
in the verses of Surah XXIV, determining one hundred
lashes for both the unmarried male znd female who commit
adultery, together with the punishment prescribed by the
Sunna for the married male or female, i.e. stoning to
death, After the new legislation, the first oneawas
cancelled according to the view of the majority. ' But
according to Mujzhid, a companion of Ibn 'égbas, it is
applicable only in cases of homosexuality.

However, it is clear that the punishment for adultery

was at first a sort of "ta'zir", and later it became a

79, Verses 15-16,

80. Ibn Kathir, Tafsir_al-Qur'an, volsI, Cairo (n.d.),
p.462. Ibn agl-Jawzi, Zad al-Masir Fi 'Ilm al-Tafsir,
vol,II, Damascus, 1965, p.33-36. Sayed Qutb, Fi
Zi%alsgl—Qur'an, vol.XVIII, 5th Ed. Kuwait, 1967,
po 7"' ]

81, Suyuty Itqan, vol.II, Cairo, 1951, p.23.
82, Ibn Kathir, ibid.
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"hadd" punishment and the "hadd" varies according to the
mérital status of the culprit.

This is agreed upon by all the Muslim jurists except
the "Khariji" group of "gl-Azariga" who denied stoning to
death to be the punishment for married adulterers, The
above agreement was always respected until comparatively
recently when some writers denied stoning to death to be
an applicable punishment and claimed that it had been
cancelled by the revelation of the above-mentioned verses
of Surah XXIV.8LF The evidence on which they relied
needs to be discussed. ©So we will discuss this view
first, then explain the nature of this punishment in its
two aspects, and then the distinction between a married

culprit "muhsan" and an unmarried one "ghir muhsan".

Ve 1. BStoning as a Punishment "al-Rajm":-

According to the majority, the punishment of stoning
is prescribed by the Sunna. But it is related that a
Qur'anic verse was revealed prescribing this punishment.

According to the majority too, the formulation of this

83. See, Abd al-Q3hir al-BaEngdI, al-Farq Baya al-
Firaq, Cairo, 1965, p.8 .

84, Darwazat, al-Dustur al-Qur'ani, Cairo, 1956, p.193
et seq. The same view was related by al-Albani in
his commentary on Mukhtagar Sahih Muslig, vol. II,
Kuwait, 1969, p.36. F.N.3, but he did not mention
who holds it.
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verse, Wgs abrogated but its verdict continued to be
applied. ’

It is also related that the Prophet ordered this
punishment to be carried out in four cases, in one of
which the criminals wergéa male and female of the Jewish
community of al-Madina. It is controver&ial, however,
whether the Prophet ordered the two Jews to be stoned
according to their own law or according to Islamic
law.87 But for the other cases, it is clear that there
was no reason to apply the Jewish law as all the criminals
were Muslims,

Those who deny the8§unishment of stoning support
their view as follows:=-

i. The abrogétion of the words of a Qur'anic verse and
the continuity of its verdiet is a controversial point,
so it cannot be of any help to claim that the Qur'an
prescribed stoning as a punishment.

ii. It is possible that the Prophet stoned the Jews

according to their law; and then he inflicted the same

85. Bukhari, op.cit, vol.XII, pp.119-12k, Sﬁyﬁgy, Itqan,
vol.II, p.25. Muhalla, vol.XI, Pp.232-237.

86. Bukhari, op.cit. vol.XII, pp.101, 108, 115-118.
Muslim, op.cit. vol.V, pp.117,120-122., Mighkat al-
Masabih, op.cit. vol.II, pp.2é7-293.

87. Bukhari, ibid. pp. 140-145.

88. This is summarized from: Darwazat, op.cit. pp.193-197.
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punishment upon the Muslims as there were no revelations
concerning the offence,
1ii., It is possible, too, that this punishment was pre-
scribed by the Qur'an, as is related, but it was abrogated
afterwards.

iv. al-Bukhari related that someone asked Ibn abi-Awfa,
a coppanion of the Prophet, if the Prophet had ordered
stoning to be carried out after or before the prescrip-
tion of one hundred lashes in Burah XXIV and Ibn abi-Awfa
said that he did not know which it had been.89

As for the abrogated Qur'anic verse, what they said
is true; surely also one can add to this that in some
of the traditions concerning this verse ®Umar asked the
Prophét to allow him to write it but the Prophet refused,
and this is self-evidence of its abrogation.90 But
the . point is not that this punishment was prescribed
by the Qﬁr'Eh only, but that it was prescribed also by
the Sunna. Muslim, in his Sahih91 and the authors of the
books of sTnan "Ashab al-STnan" i.e. Abu Dawud, Ibn Majah,
al-Nasa'I, al-TirmidhI, al-Bayhaql and Abmad b. Hanbal,
all related that the Prophet received thé revela%ion "Wahi"

L]

and then he told his companions that a new piece of

89. Bugggff,'op.cit. pp.140.
90. Ibid., p.120. Muhalla, op.cit. p.235.
91, Muslim, vol.V, p.ll5.
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legislation had been revealed to him, i.e. that a
married male or female should be given one hundred
lashes and then stoned to death, and an unmarried male
or female should be given one hundred lashes and then
just expelled for one year.92 So according to this
Prophetic report all the jurists enforced the punishment
of stoning. It is true that they are not all agreed
about the flogging of the married culprit, or the banish-
ment of the unmarried one.93 But this disagresnent exists
because when the Prophet ordered the punishment of stoning
to be carried out he did not order flogging to preceed it.
Nor did the Prophet order banishment with the flogging
except in one case in which bamishment claimed to be
based on public interest.gu This disagreement, however,
does not affect the main point which is agreed on, 1.e.
the punishment of stoning for the married offender.

Ad for the second and third possibilities, these
are merely assumptions and there is no evidence to support

them, Particularly for the third it is hard to say that

this punishment was abrogated in the ignorance of all

92, Ibn Kathir, op.cit. p.462, Zad al-Masir, op.cit.
vol, VI, p.5 F.N.1,

93. Muhalla, op.cit. vol.XI, p.183 et seq. Shu'rani,
Mizan, vol. II, p. 135 et seq.

o4, Mughni, op.cit. vol. VIII, p. 160 et seq and 166
et seq., Fzsth al-Qadir, op.cit. vol. IV, p.135
et seq. .
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the companions, simply because this may lead to a claim
of abrogation for every rule in Islamic law.

As for the tradition of Ibn abi-Awfa, there is no
evidence in it to support the view of those who denied
it. All one finds in this tradition is that Ibn abi-
Awfa did not know if the Prophet's infliction of the
punishment in question was before or after the revelation
of the verses in Surah XXIV. But this does not mean
that the punishment was abrogated, especially when one
knows that the Prophet's companions inflicted the same
punishment later on,

So one can say that the punishment of stoning to
death 1s prescribed by the Sunna and not by the Qurtan.
Moreover it is the only "hadd" punishment, as far as I
know, which is prescribed.by the Sunna.

It is noteworthy that stoning to death was pre-
scribed in the Torah %s a punishment for many crimes,
among them adultery.

So 1t may be argued that the Prophet of Islam added
this punishment to Islamic law by borrowing it from

Jewish law. But the link between the two systems of

law can be found rather in the fact that both are

95. Mughni, ibid.

96, The Jewish Encyclopaedia, vol.I, London, 1901,
under ‘adultery", and vol.III, under 'capital
punishment.®
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Divine laws. As the source of the two is God's reve-
lation, it 1is expected that many verdicts would be
similar. Therefore, this fact of similarity, instead
of being used as evidence of }Muhammad's borrowing from
Jewish law can be used as evideﬁce of the Divine nature
of Islamic law. The differences between Jewish and
Islamic law are undeniazble, but that is simply a result
of the different circumstsnces in which each law was
revealed. In other words, in the changeable aspects
the divine law changed from Moses to Muhammad. But for

97

the unchangeable aspects the law remained the same,

V. 2. The Nature of the Punishment for Adultery:-

Among surviving penal systems, the Islamic penal
system is unique in its punishment for zdultery. It is
true that this punishment was prescribed in Jewish law,
but 1t is no longer applied nor is there any suggestion
that it be re-enforced. The only explanation for the
prescription of such a punishment may be found in the
fact that Islamic law, or rather, Islam itself, is com=
pletely based on morality. Any moral transgression 1is

thus seriously condemned by means of severe punishments.

97. See for the similarity between the two systems
Abu-Zahra, al-Jarima wal-!Uquba, op.cit. pp.9-io.
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In a legal system where "all acts and relationships
are measured by a scale of moral evaluation"98, it is
naturzl to find such a deep concern with the enforcement
of sexual morality. It was the same situation under
Jewish law where, to quote the Jewish Encyclopaedia,
"law and morality went hand in hand to prevent the
comnission of the crime', The intention to protect
publie morality against oorruption by the publicization
of the offence, is the reason behind limiting the methods
of proof to the offender's confession, and the testimony
of four adult male Muslims who have seen the very act
of sexual.intercourse.loo

On the other hand the widest publicity should be
given to the carrying out of the punishments in order to
deter potential offenders. This appears in the rule
that all punishments, especially for adultery, should be
carried out in public, or as the Qur'an commands "and
let g party of believers witness their punishment.“lo1

The connection between the Islamic penal system

and the morzal vaslues of the community is the factor behind

98. Coulson, N.J., A History of Islamic Law, Edinburgh,
U.P., 1971, p.83.

99, The Jewish Encyclopaedia, vol.I, p.217.

100. See below, chapter V, The Law of Evidence in Criminal
Cases,

101, Surazh_XXIV, Verse 2, See for juristic application,
Kasani, Badai‘ op.cit., p.60-613; and Ibn Farhun,
Tabsirah, vol.II, Cairo, 1301 A. 570,183, -
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many punishments and prohibitions in Islam, but its clear-
est effect appears with regard to the punishment for
"zina", However, more will be said about that in the
third chapter when we discuss "ta'zir" punishments.

In view of modern ideas about personal freedomn,
and in pgrticular, sexual freedom, the Islamic treatment
of the offence of "zina" appears very unusual. Here it
must be remembered that the Islamic concept of personal
freedom is in no way similar to that of the post-war
generation in the West., Personal freedom according to
Islamic concept is granted only outside the area of
life for which injunctions and prohibitions were laid
down in the Qur'an and the Sunna - the Divine Will,
Such a2 limitation by a supreme authority is absolutely
absent in the contemporary Western image of the relation
between law, society and the individual. That may
explain many differences between Islamic and Western
legal systems.

V. 3. The Distinction between Married "Muhsan" and
Unmarried "ghir-Muhsan":- T

It has been said before that the stoning punishment

which was determined by the Sunna is the punishment for
a married male or female who has committed the crime of
"zina", while the punishment for an unmarried male or

female, prescribed by the Qur'an, is one hundred lashes.

This number is agreed upon, but nevertheless there are
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two things which are not similarly agreed uponj; the
flogging before stoning for a married culprit; and the
banishment for one year after flogging for an unmarried
one.

For the first aspect, the Hanafi, Maliki and Shafi'i
schools allow only the stoning %o be inflicted upon the
culprit, as the flogging before stoning was abrogated.102

The Hanbali, Zahiri and Zaydi . schools hold a view
according.to which a married culprit "muhsan" should be
flogged first and then stoned to death.103 These schools
support their view by a Prophetic report related by Muslim
and other collectors of the "hadith", in which the Prophet
prescribed both punishments fér a "muhsan". But it is
clear enough from what was stated by ééEfi'E in his book
"al-Risalah", that this prescription of two puniigﬁents
was afterwards abrogated by the Prophet himself.

As for the second aspect, all the schools except
the Hanafil school consider the punishment for an unmarried

culpéit "ghirmuhsan" to have two parts, i.e. one hundred

102, Badai' al-Sanai', vol.VII, p.39; Ibn Juzaly, op.eit.
p.384%; Umm, op.cit., Vol.VI, p.119. And for details
see al-Risalah, with the commentary of Shakir, A.M.,
Cairo, 1940, p.130 et seq. and 245 et seq.

103. Mughni, op.cit., p.160 et seq. Muhalla, op.cit.
voiéXI, p.234. al-Rawd al-Nadir, op.cit.vol.IV,
po 1. . L]

10%. al-Risalah, op.cit. pp.130 et seq. and 245 et seq.
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lashes, and one year's banishment "taghrib®., There are
long discussions in the books of "Figh" zbout this
banishment.lo5 But for us it is enough to say that the
mgjority view is the preferable one as its evidence is
more accegtable than the evidence used by the Hanafi
school, The only point which should be added to the
majority view is that "tzghrib" here,as "nafy" in "hiraba"
could be imprdsonment and not necessarily banishmen; as
the word literally implies.lo7

However, the distinction between "muhsan" snd ghir-
muhsan" is based on the fact that the mar;ied person has
no.;eason to commit "zina" as he could enjoy lawful sexual
relations with his wife (or a woman with her husband),
This is an opportunity which is not available to the
unmarried; so their punishment should be lighter than

108
the punishment of the married.

pp.181-188 and pp.232-233. . ,

106, Badai' al- Sanal‘ OD. cit., vol.VII, p.39. Fath
al Qadir, o0p. cit pp.134-137. .

107, See Anderson, J.N.D., Islamic Law in Africa, H.M.8.0.
London, 195%, p.196 for replacing banishment with
imprisonment in Northern Nigeria.

108. See Ibn al-Qayyim, I'lzm al-Muwaqqi'n, op.cit.
vol.I1I, p.107 et seq.
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In other words, the punishment of adultery, like
all other punishments, is based on moral grounds, and
as it cannot be claimed that the immorality of this
act when committed by a mgrried person is the same as
when committed by unmarried one. , the punishment is
different in each case.109

This distinction can be rationally understood.
One cannot understand, however, the continuity of the
status of "ihsan" after the dissolution of the marriage.
If the reasoﬁ.behind imposing a severe punishment upon
a married person is that he can enjoy sexual relations
lawfully with his wife, this condition of "Ihsan" should
be considered to exist if, and only if, the éﬁlprit has
committed adultery during a valid marriage. But 1if the
reason behind this punishment is that the person has had
lawful sexual relations at one time then what was said
about the continuity of the status of "ihsan! could be

110.
right, but still beyond understanding.

109. It is noteworthy that "muhsan" in this respect is
one who has ‘ever enjoyed sexual intercourse in
a valid marriage. ©See: Satdi Jelbi his Hashiya
on al-Inaya, Pub. in margin of Fath al- Qadir
ops.cit. vol.IV, p.130, and Anderson, ibid, F.N.(2).

110. The conditions of "Ihsan" are not subject to
agreement among the jurists, but we need not go
beyond marriage as the most_fundamental and import-
ant one. See_for details Mughni, op.cit. p.161
et seq. and 'Uda, op.cit. vol. II, p.389 et seq.
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However, it is related that the well-known Egyptian
jurist and reformer Muhammad 'Abduh, holds that the
punishment prescribed by the Prophetic words and practice
for the "muhsan" adulterer, is exclusively applicable in
cases of of%énders who, at the time of committing the
offence, are enjoying a velid marital relationship. The
punishment for the offender, 'Abduh says, who had been
married, but no longer is, should be lighter or at most
equal to that of the unmarried offender.111

Finally, it is worth concluding by quoting a con-
temporary scholar's view about the punishment for
adultery; Prof. Shalabi stated, in accordance with the
above-mentioned requirement of proof, that "this punish-
ment is prescribed in fact for those who committed the
crime openly ... with no consideration for the law or
for the feeling of the community...".112

No doubt, the commission of the crime in this way

justifies the punishment prescribed for it.

VI. Slanderous Allegations of Unchastity "Qadhf":-

The fourth crime for which the "hadd" punishment is
prescribed in the Qur‘an is "gadhf". This offence may be

defined zs an unproved assertion that someone has committed

111. Rida, M.R., Tafsir al-Manar, vol.V, Cairo (n.d.) p.25.
112. Shalabi, al-Figh al-Islami, op.cit. p.201,
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"zina", The accused person should be "muhsan" but

"jhsan" here has a diffﬁrent meaning than in.ﬁzina"
i.é: it means chaste.ll Jurists of the sunni schools
hold that, in order to consider such an assertion an
offence, the accused person must be a sane adult Muslim
who is known to be a chaste person. In my opinion, the
preferable view is the Zahiris one which was expressed
by Ibn Hazm in a1-MEha11a.115 This view can be summarised
by sayiﬁg that "ihsan" in its above meaning, is the only
condition to be ré&uired on the accused's part; as it
is the only condition required by the Qur‘an. At the
same time there is nothing to support ghe other school's
view, in requiring other conditions.11

The punishment for slander "gadhf" is prescribed
in Surah XXIV "And those who accuse honourable women
but bring not four witnesses, scourge them (with)eighty
stripes and never accept their testimony. They indeed
are evil-doers. Save those who afterwards repent and

make amends." verses 4-5, It is controversial whether

113. Mughni, op.cit. pp.215-216. Muhalla, vol.XI, p.265 et seq.
11%. 'Tda, op,cit. vol.II, p.473 et seq.

115, Mﬁhalla, vol.XI, pp.272 et seq.

116, For the other schpols! view see Mug_ i, op.cit,.
Pp.216-17. Khirshi his commentary on Mukhtasar
Khalil, a Mal iki text vol.V, Cairo Ed. 1308°A.H.
D.328 et seq, Fath al-Qadir, op.01t. vol.IV, p.190
et seq. Qurtub Tafsir al-Qurtan, vol.XII, 2nd
Ed., Cairo, l9hé, p.174 et seq.
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these verses were revealed because of the false accus-
ation against tZigsha, the Prophet's wife, which was
mentioned in the same Surah, verses 11-22 or not.117

According to those who hold that this punishment
was prescribed because of 'Aigha's case, the punishment
has a retroactive force; while according to the others
who hold that the verses concerned were revealed before:
this case, the punishment does not have this force.118

However, it is true that the first case in which
this punishment was inflicted was the case of ‘Kiﬁga.llg
In this case three were punished, i.e. Hassan b. Ehgbit,

120
Mistah b. Athatha, and Himna b. Jahgh.

. %he jurists hold different viéws concerning some
aspects of the problems raised concerning the punishment
for "gadhf". In this study we will limit our research
about these controversial points to three, i.e. a) the
question as to whether the accusation must be clear, or
can be merely intimated; b) the categorisation of the
punishment into "hadq adami" or "hagqq Allah"; ¢) the

effect of the criminal's repentance.

117. For the two views see, 'Uda, op.cit., vol.I, .
pp.266-270,

118. 1Ibid.
119. and 120. Qurtubi, Tafsir, op.cit. vol.XII, pp.201-2.

Ibn-Kathir, Tafsir, vol.V, Beirut, 1966, p.67
et seq.
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But before sterting to discuss these points, it
is worth saying that the punishment for this erime is
an exception to the rule that every crime should not
result in more than one punishment. As for "gqadhf",
the Qﬁr'gnic verses previously mentioned prescribed three
punishments, of which two should be carried out in this
world, i.e. one hundred lashes and the rejection of
the criminalts testimonylzl; and the third merely
appears in the relation between the culprit and his
creator, i.e., he will be considered as a sinner. The

first two punishments are our main concern in this study.

VI. 1. The Clarity or Intimation of the Accusation:-

A clear accusation means that it should be expressed
in a word which does not have more than one meaning.
That is a word derived from the word adultery "zing"
or any word with the same meaning. An intimated accus-
ation means that the accuser uses a word which meané
among other things that the accused has committed the
crime of "zina'.

Except for the Maliki school, all jurists agree

that there can be no "hadd" punishment unless the accuser

121. 1Indeed all "hadd" offences result in a temporary
rejection of"the offender's testimony, but here
this is determined as a punishment, while in other
"hadd" offences it is a juristic view based on the
fact that the "hadd" offences destroy "'adala",
which 1s the primary condition for the acceptance
of testimony.
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has used an unambiguaus word. But the Maliki school
holds that the intimated accusation does not differ
from the clear one, insofar as the accused person can
understand that the accuser was implying "zina" and
accusing him of having comnitted it.

In faet it is a linguistic problem, in which one
must find out whether an intimation can be considered,
linguistically, as a clear word or not. As far as the
Arabic language is concerned the Qﬁr'gh is the highest
authority for smlving'any problem of Arabic usage. In
the Qur'an one finds that there are many versgs which
distinguish between intimation and clarity.12 So one
can say that the majority view is the preferable one,

At the same time when someone uses a word which has
several meanings one of which can be understood as "gqadhf"
he may be liable to a "ta'zir" punishment when the "hadd"

125 .
punishment cannot be applied.

122, Muhalla, vol.XI, pp.276-281. al-Rawd al Nadir, vol.IV,
p.1493 et seq. Fath_al-Qadir, vol.IV, p.190 et seg.
Mukhtasar al-Muzani, op.cit. vol.V, p.168. Mughni,
vol.VIII, p.222 et seq. It is noteworthy that some
of the Hanbali jurists hold the Maliki view, but
Ahmad b, Hanbal in his latest view preferred the
opposite,

123, Khirshi op.cit. vol.V, p.329. Mawwaq, his commentary
on Mukhtasar Khalik, vol.VI, Cairo, 1329 A.H. p.301.

124, e.g. verse 235 Surah II.
125, al-Rawd al-Nadir, vol.IV, p.49%. 'Amer, op.cit. p.l61.

[ ] °
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Vi. 2. The Categorigation of the Punishment

There are three views zmong the jurists about the
categorization of the punishment for "qadhf". The
Hanafl and Zahiri schools hold the view that this puh-
ishment pertains to the public sphere or to use a modern
expression, is & state punishment, as the punishment is
prescribed to safeguard the publiec interest in terms of
protecting an individual's good repute; so it belongs to
the part of the criminal lawizghich is known in Islamic
terminology as "haqq Allah'",

According to the Shafi'l and Hanball schools the
punishment for "gadhf" is "haqq Bdami". So it cannot
be infdicted unless the accﬁsed person or his represent-
ative demands; if he forgives his accuser there is no
punishment.127

The Malikl jurists make a distinction between the
case before it is reported to the judge and after it
has been reported. Before it is reported %5815 "?aqq

adami" and afterwards it is "haqq Allah",

*

126, Kasani, Badai', vol.VII, pp.56 et seq. Muhalla,
vol.XI, p.281,

127, TFor Hanball school see: al-Mughni, op.cit. Vol.VIII
Pp.217-8. For Shafi'T school see: al-HaytamiI, Tuhfat
al-Muhtaj, vol.IIV, p.120 with the commentary of
Shirawani.

128, KhirshT, op.cit. vol.V, p.332 et seq. Mawwaq, op.
cit. vol.VI, p.305.
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This distinction in fact is applied in all the
punishments of "hﬁdﬁd", and it is recommended by several
Prorhetic report; to forgive the wrong-doers before
they are reported to the judge. But once the crime has
been reported, the punishment must be inflicted.129
Nevertheless, this recommendation has nothing to do with
the categorization of the punishment, so its use by
the Maliki school in this particular case cannot be
accepted.

Although Hanafi scholars hold the view that this
punishment is "hacq Allah" they do not consider that it
should be infliéted unless requested by the accused
person or his representative.lBO To justify this view
one should look at the Qﬁr'Ehic verses end traditions
concerned.  Neither in the Qur'an nor in the Sunna is
there any proof that the infliction of this punishment
should depend on the request of the accused. It is clear
that the Prophet, when he inflicted the punishment for
"qgadhf" upon those who committed it against 'Aigga13l,
did not zsk her if she wanted the punishment to be in-

132
flicted upon her accusers. So this condition cannot

129, Mlsqkat al-Masabih, op.cit, vol.II, trad. 3567-8-9-70.
Bukharl with the commentary of b, HaJar, vol.XIT,

72 et seq.

130. BadEi' vol.VII, p.52 et seq.

131, Huhalla, op.cit. vol.XI, p.289; see also the refer-
ences mentioned in F.N. 119 and 120,
132, Mtuhalla, ibid.
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be proved and the Zzahiri's view remains the preferable
one.

On the other hand the Hanbali and Shafi'I schools
supported their view about Ehe categorization of this
punishment as "haqq adami" by the agreement that they
claimed to have‘existed about the condition of the
accused's request for nunishment. But as this condition
1s no longer accepted, their view should therefore not
be approved.1

To sum up, the punishment for "qadhf# is a punish-
ment pértaining to the public interest, "haqq Allah".
The infliction of the punishment is not dépendent upon
the request of the accused person but once the crime is
proved either by testimony or by confession it must be
punished. The principle of forgiveness before any report
being made to the judge still applies to the crime of
"gadhf" but without affecting the fact that its punish-
ment must be "haqq Allah".13
V. 3. [The E%fect of the Criminal's Repentance:-

It has been mentioned that the Qur'anic verses con-
cerned with "qadhf" indicate '"save those who afterwards

repent ..." verse 5, Surah XXIV, but the effect of this

repentance is controversizl.

133, ©See the references mentioned above in F.,N. 127,

13%. This means that I prefer, or rather hold, the view
which Ibn-Hazm expressed in al-Muhalla, vol.XI pp.265-300,
»
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According to the Hanafi school, this repentance
does not affect the fu%ure rejection of the criminalts
testimonys; his testimony cannot be accepted thereafter.lBS
The Shafi'i, Maliki, Hanball and Zaydi schools hold a
contrary view, according to which the testimony gf the
criminal can be accepted after his repentance.13
The controversy about this among the jurists derives
from their differences of opinion as to the interpretation
of the part of the above-mentioned Qur'anic verse. Those
who think that this exception "save those who afterwards
repent ..." applies merely to the sentence before it
"they indeed are evil-doers'" i.e. the jurists of the
Hanafi school hold the view that the criminal's repent-
énce does not affect the rejection of his testimony. On
the other hand, the jurists who think that this exception1
applies to the whole verse before it hold the other view. 37
At the szme time all jurists agree that this excep-
tion does not affect the "hadd" punishment, but does affigg

the verdict of considering the criminal as an"evil-doer.

135. Sarakhsi, Mabsut, vol.XVI, pp.125-129,

136, Shirbing, commentary on Nawawl's Minhz] al-TalibIn,

Vvol.IV, Cairo, 1308 A.H. p.403 et seq. Mawwaq,
commentary on Mukhtasar Khalil, vol.VI, Cairo, 1329,
AH. p.161. Mughni, vol.X pp.l78-181. al-Hawd al-
Nadir, VOl.IV, p.85"87o .

137, tUda, op.cit. vol.II, p.491-2,

138, Mawdudi, Tafsir Surat al-Nur, translated from
Urdu, Damascus, 1959, p.97-8.
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This concludes our discussion of the "hadd" punish-
ment, but we still have to survey it in order to explain

its underlying philosophy.

VII. A Survey of the "Hadd" Punishment:-

The "hadd" punishmehts in Islamic law were prescribed
by Allah in the QEr'Zn, except for one offence, i.e.
adultery committed by a married person where the punish-
ment is prescribed in the Sunna.

Very 1little has been said about the nature and pur-
pose of this part of Islamic criminal law. The Muslim
jurists were not interested in explaining very much about
this as they saw these punishments as the province of
Allah alone. They are prescribed in specific terms and
should be inflicted without question. It was therefore
umnecessary to say much about the purposes they served
or the reasons for which they were prescribed.

The first Muslim jurist who, as far as I know, spoke
about these aspects of the "hadd" was Ibn al-Qayyim in
his book "I'lam al-MEwaqq'ina' and in other works.139

But unfortunately, after him the subject returned
to its former oblivion. It was not until comparatively

recently thet some of the Muslim jurists turned their

139. See: pp.93-111 of vol.II, Cairo, 1955.
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attiﬁgion to this subject and wrote various works on
it. At the same time all that has been written is
far from being comparable with Western penology, or
rather far from being more than an explanation of one
aspect or another of Islamic criminal law.

Thus, a survey of the "hadd" punishment is not an
easy undertaking especially &hen one tries to compare
it with Western thought.

In Vestern penology it is almost universally accepted
that punishment has three principle purposes, retribution,
deterrence and reformation, though sub-divisions may be
necessary and boundary lines are not always clear.l '

The belief in the importance of retribution is uni-
versal, In England not only is the public usually adamant
in demanding retributive punishment for the offender, but
the doctrihe has a well-established place in British juris-
prudence and philosophy. Even the religious teachers

142
give it their support. As Goodhart stated "retribution

140. e.g. 'Uda in his two vols. book, al-Tashri' al-Jina'i
al-Islami first pub.l947 in Cairo and reprinted five
times till 1969. Abu Zahra, al-Jarima Wal-!Uquba,
pub. about 1959. ‘'Amer, al-Ta'zir, pub. 1955 and
reprinted three times till 1957. Ibrahim, A., al-
Qiszs, pub. 194k, AT Haif, al-Biya, pib. 1932,

141. See: Howard Jones, Crime and the Penal System, 3rd g
Ed., London 1965, pp.l34-145. Hall Jerome, Since and
Reform in Criminal Law, University of Pennsylvania
Law Review, Philadelphia, April 1952, vol.100, No.6,
P.794% et seq., Canham, H.A. The Nature of Punishment,
Ph.D. Thesis, London University, 1966, 'unpub.! p.19.

142, Jones, ibid. p.136.
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in punishment is an expression of the community's dis-
approval of crime, and if this retribution is not given
recognition then the disapproval may also disappear.
A community which is too rea%KBto forgive the wrongdoer
may end by condoning crime,"

Very recently, the retributive theory of punishment
has been the subject of a wide philosophical debate. It
was the theory of the great eighteenth century!s philo-
sopher, Immanuel Kant, Which has been given more attention
than any other retributive theory formula.lm+ Kant's
theory may be summarized in this sentence "... punishment
can never be administered merely as a means for promoting
another Good, either with regard to the criminal himself,
or to civil society, but must in all cases be imvnosed
only because the individual on whom it is inflicted has
committed a crime."lus- This theory, however, has suffered

from several misinterpretations. None of these inter-

pretations will be discussed here, but the most sensible

143, Goodhart, A.L., English Law and the Moral Law,
London, 1953, p.93.

144, For example, see chapter two "Retribution" of Ted
Honderich's 'Punishment - The Supposed Justification?,
2nd Ed., Pelican, 1971, pp.22-47. Michael Lessnoff,
Two Justifications of Punishment, The Philosophical
Quarterly, April, 1971. and Jeffrie Murphy, Three
Mistakes about Retributivism, Analysis, April 1971.

145. Kant, Philosophy of Law, translated by W. Hastie,
Edinburgh, 1887, pp.195 et seq. quoted in Ted
Honderich, ibid.
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one 1s that which has been offeged by John Rawls, and
illustrated by Ted Honderich.lh They hold that retri-
butionists do not advocate, as an institution, "legal
machinery whose essential purpose is to set up and
Preserve a correspondence between moral turpitude and
suffering". But whet they rightly insist upon is "that
no man can be punished unless he is guilty, thet is,
unless he has broken the 1aw".1)+7

It is not of any use to this study to proceed further
in a discussion of the arguments for and against the
theory., Our main concern is to call attention to the
Justification given to the theory in legal and philoso-
phical writing in order to illustrate its application
in the Islamie penal system. For this, it may be said,
in short, that "the consequences of punishment, other
than the immediate deprivation SUfffrﬁg by the criminals
are irrelevant to its justificatioﬂﬁl

Finally, retribution has much ih common with the
motive of expiation, to the extent that it is often

confused with it. Both retribution and expiation are

concerned with rooting out the criminal's evil, Having

146, Ibid. pp.25-34. John Rawls concept in his article
Two Concepts of Rules, Philosophical Review, 1955,

147. Rawls, ibid., p.7.

148, Michael Lessnoff, op.cit., p.lkl. Honderich,
ibid’ pp022—51.
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the retributive ezement in punishment means that sanctions
have been imposed on the criminal for his wrongdoing.
Expiation on the other hand, means that the criminal
has "paid" for his crime znd that his account with society

149

is then clear.

VII., 1. Retribution and the "hadd" Punishments:-

The retributive purpose of the "hadd" punishment
is the purpose that is most commnonly Aiscussed by Muslim
jurists (in addition, indeed, to the deterrent purpose
to which we will shortly refer).

Retribution is mentioned in the Qur'an as the purpose
of punishment in many verses, referring to both punishment
in this world and in the hereafter.lso It is interesting
to note that the Arabic word for retribution "jazZ" in
the Qur'anic usage implies both punishment and reward.l51
This indicates that both punishment and reward are used
‘as means for the same end. Hence it can be compared with
the similar function of punishment and reward in modern

152
philosophy.

149, Howard Jones, op.cit. Goodhart, ibid. also Winferd,
A.E. The English Penal System, Pelican Book, 1957,

DPe 31-33 .

150. e.g. SUrah V, Verses 33 and 38, SUrah XII, Verses 25
and 75, Surah XLII, Verse 40, and Surah X, Verse 27,

151. e.g. Surah IIT, Verse 145, surah V, Verse 58, Surah
I henoree 00: & Wisd Punishment and
152, Duncasse, C.J. Philosoph sdom in Punishme and
? Reward, in Philosophicglypers ective on unishmint, ed.
by Madden and others, New Yor Univ. 1968, p.3-19.
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Retribution appears in the "hadd" punishments pre-
scribed in the penal system in twé aspects: the severity
of the punishment, and the prohibition of any mediation,
or rather the necessity of its infliction, after the
crime has been proved.

The punishments prescribed in Islamic law for the
crimes of "hﬁdﬁd" are the most severe punishments known to
mankind for such crimes. There were more severe punish-
ments prescribed in Inglish law, for instance, in the
eighteenth and nineteenth centuries, but they are
neither accepted nor do they exist todaylSB, while the
punishments prescribed in Islamic law are still accepted
by hundreds of millions of people, and are executed in
some countries e.g. Saudl Arabia. Nevertheless, the demand
for their applicgt%g& in other countries becomes stronger

from time to time.

153. Hibbert, The Roots of Evil, 2nd Ed. Penguin Books,
1966, pp.19-9%, Rolph, C.H., Common Sense about
Crime and Punishment, London, 1961, p.1l02, et. seq.
Canham, op.cit. pp.60, 82-3.

154, The best representative of this demand are the
writers of 'the Musitim Brotherhood Socicty' in Arab
countries, and 'The Islamic Society' in Pakistan.
The same demand was put forward in the Arab Regional
Conference of Crime and the Treatment of Offenders,
Co-sponsored by the U.N, and the L.A.S. held in
Kuwait 4-9th April 1970. See the English copy of the
final report pp.8-1%, 18, 23-4%, 29, The conference
was attended by delegates, mostly of the legal pro-
fession, representing all the Arab states and Emir-
ates and it was a preparatory conference for the
4th U.N.C. on the same subject.,
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According to Muhammad Qﬁtb, the severity of the
punishment is based on psychoiogical grounds. In order
to defeat the criminal's desire to break the law, Islam
prescribed severe punishments drawing attention to the
consequences of the crime, so that people would not
commit it.155 The same explanction is given by 1Tda in
his book "The Islamic Criminal Legislation".
Severity of punishment is a controversial point.
On one hand, one finds that some philosophers hold the
view that "treatment" =znd not punishment is what the
criminal needs.157 On the other hand one finds that some
judges demand severer punishment, ineluding corporal

punishment to be reintroduced in Western countrie;é as the
1

only means to control the increassing crime rate.

155, Manhajhal-Tarbiya al-Islamiya, 3rd ed. Beirut, 1967,
p.231‘ .

156, Op.cit. vol.I, p.636 et seq.

157. Baylis, Immorality, Crime and Treatment, in 'Philo=-
sophical Perspective on Punishment', op.cit. pp.36-48.
c¢f. Pratt's comments on Ducasse's paper, ibid. p.24.

158. Rolph, op.cit. p.128 et seq. where the writer referred
to the view of Lord Parker, the former Chief Justice,
who told the Cadogan Committee that it is desirable to
"retain the (then) existing power to impose sentences
of corporal punishment" for certain offences. gna”’“3
p.12 F.N.(1) where the writer quoted that Mr. Harlof:
Sturge whom he described as "one of the most human~
of Magistrates"., At 0ld Street Court, 18th June 1960,
he said: "people who say that pain must be taken out
of all punishment do not seem to understand much".
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Whatever view one holds about this point, no doubt
retributive punishment cen be nothing but severe punish-
ment. For this reason, I think the Muslim jurists justify
the "hadd" punishment as retributive punishment. 179

Nevertheless the degree of severity is not, and
cannot be, agreed upon.1 ° The Muslim jurists justify
the severity of the "hadd" punishments because they are
prescribed by "Allah": so they cannot be objected to,
and are eternally to be considered the most properlggnish-
ment for the crimes for which they are prescribed.
At the same time they quote the Qﬁr'Znic verse "should
He not know what he created? And He is the subtle, the
Aware", (Surah LXVII, verse 14) to illustrate that God
created people, defined for them what is right and what
is wrong and determined suitable punishments for wrong-
doers.

On the other hand to try to justify the "hadd"
punishments in secular, or in other words, mod;rn terns,
would take us beyond the limits of this study, and might

not reach any point of agreement.

159. Ibn al-Qayyim, Hadi al-Arwah, pp.273, and I'lam al
Muwaqq'in, vol.II, p.100 et seq.

160. For a philosophical view about the degree of severity,
see Michael Clark, The Moral Gradation of Punishment,
The Philosophlcal Quarterly, April 1971, pp.132-1%0.

161. 1Ibn al-Qayyim, ibid.
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The second aspect in which "hadd" punishments seem
to be retributive is the necessity of their infliction
once the crime has been proved. In a well known Prophetic
report "hadith" the Prophet prohibited any mediation in
executiné the "hadd" punishments, and indicated that if
his daughter (Fétimah% had committed a crime of "hadd"
he would punish ﬁer. )

This prohibition of mediation, or the necessity for -
the execution of punishmant, I interpret as a retributive
feature in "hadd" punishment. That is to say: if media-
tion were aliowed, or the "hadd" punishments were able to
be replaced by any other so;t of punishment, the retri-
butive effect of them would no longer exist. So the
severity of the punishment and the necessity of its
inflictior, both give 1t as much retributive effect as
possible.

So far, only the role of the retributive theory in
the general rules concerning "hadd" punishments, has been
discussed. But the clearer ana more important/ influence
of it sppears in jurists! approaches and views about
some more detailed aspects.

One of the aspects concerned is the problem of in-
flicting cumulative sentences against one offender "ta'adud

al-'Uqubat", Sentences may be cumulative where the same

162. BukharI, vol.XII, p.72 et seq. Muslim, op.cit. vol.
v, pclll"'-SO
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person has committed various offences before he stands
trial, or before he has been punished for any one of
them. Offences committed by the same person may be either
of the same nature, e.g. theft, highway robbery, and house-
brezking, or of a different nature, e.g. theft, adultery,
and wine-drinking. In the first case it is agreed that ¢
the offender deserves one punishment for all his offences.1 >
In the second case one does not find such an agreement,
The three schools, Hanafi, Maliki and Hanbali stand on
one side, and the Shafi'T school at the other. With its
non~recognition of the practice of abrogation "jabb",
(to which we will return later), the Shafi'i school
understands the predominant role of retributive theory
in this context. Their v%ew is that the offender deserves
as many sentences as his offences. All the sentences
deserved are to be carried out, starting with those pro-
nounced for offences classified as "haqq adami",

If, however, the offender has béen gdentenced to death
for homicide (which is "haqq Edami"), then the penalty
must be carried out 1ast; i.e. the death penalty must be
the last punishment, disregarding the classification of

164

the offence for which it has been given. To explain

163. Fath al-Qadir, vol.IV, p.208. Ansari, commentary on

Matn al- Bahja of Ibn al-Wardi, vel.V. Cairo 1900,
P.99. Mug%ni, vol.IX, p.81. Mudawwanah, vol.IV,

pp.385, 4
16%, Ansari, ibid. p.103.

/i
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this view the §§5fi'f scholars give the example of an
unmarried man who commits adultery, unproved accusation
of fornication, theft, armed robbery (for which he has
been sentenced to death) and homicide (for which he has
also been sentenced to death). 1In this case, they say,
the punishments are to be inflicted starting with the
lightest; so the offender should be punished first for
the unproved accusation of fornicetionj second for adult-
eryy third for theft; and then he is to be executed for
homicide, end his eéecution works for both homicide
and armed robbery.1 g

 The Shafi'l view crystalises the strong effect of
their belief in retribution as the philosophy under-
lying the theory of punishment. The Shafitis' view is
an application of the principle of 'Jus talionis! as
explained by the retributionists, i.e. "A man must be
punished if he has performed an act for which he deserves
a penalty. Further, he must not be give?6% lesser
penalty than he deserves for his action.

The retributive theory is also predominant according

to the view held by the Shafi'l and Hanball schools on
the infliction of the punishment on ;n insane man whose

guilt has been established by testimony. It assumes,

165. Ibid., and 'Uda, vol.I, p.750, where he quoted
Muhadhdhab, vol.II, p.305,

166. Honderich, op.cit. p.2i.
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of course, that the offender has committed his offence
while in full possession of his faculties, and that he
was tried and sentenced while he was sane. Then he
beceme insane, after the passing of the sentence and
before its carrying-out. The Shafi'is and Fanbzlis hold
that, in such a case, the offender should 5; punished
as he committedéhis offence while sane and responsible
for his deeds.1 ’

One view that is held unanimously is that a sentence
pronounced cgainst a pregnant woman should be suspended
until she has given bigth to her child, and recovered
from her confinement.l | This view is based on the
fact that the authority has no right to harm the child
by punishing his mother.6 The mother deserves punishment,
but the child does not.1 ? This rule of limiting the
effect of punishment to the person who deserves it, is

170
well established within the retributive doctrine.

167. For Shafi'i school see Ibn Hajar al-Haytami, Tuhfat
a2l-Muhtaj, vols.VIII, and IX, Cairo, Ed., 1938, A.H.
pp.401_and_118 respectively; for the Hanbali school
see: Mughni, vol.VII, Cairo Ed. 1947, A.C. p.665

168. MighnI, vol.IX, Calro, 1969, p.46-7.
169. Ibid., Siyaghi, al-Rawd al-Nadir, vol.IV, p.486-7.

170. Honderich, ibid. p.26.
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VIiI. 2. The Concept of Exviation:-

It has been said that retribution is often confused
with expiation.~ The expiatory view may be summarized |
as "that in suffering his punishment the offender has
purged his guilt, has 'paid for! his crime, and that his
account with society is therefore ciear. This is the
attitude for example which lies behind the commonly
expressed reluctance to hold a man's record against him
after hid discharge from prison."171

The concept of expiation in Islamic law has a differ-
ent end. It is not to clear the person's account with
society, but with God. The Arzbic word for expiation is
MKaffara" which is mentioned in the Qur'an in relstion to
some deeds such as accidental homicide, swearing a false
oath, and failing to observe religious duties during
"hajj" or pilgrimage. But these cases are clearly, except
fér the case of accidental homicide, not connected with
the penal system of Islam. But they are 211 concerned
with man's relation to his creator. Even in the context
of the "hadd" punishments, when expiation was mentioned,

it referred to man's reletion with God and not with his

fellow citizens or society. It is related that the Prophet

said "whoever commits z crime of "hadd" and receives its

171s GQuoted from Howard Jones, op.cit. p.134 ff.
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172
punishment, this will be its expiation." That is
to say that the offender who has been punished in this
world will not be punished in the next world. So it
is not the legal concept of expiation as known to Western

lawyers, but a mere religious one, which cannot be con-

sidered as part of the theory of punishment in its legal

context.

VII. 3. Deterrence ond the "Hadd" Punishments:-

According to Professor Blanchard "whatever else it
may be, punishment is commonly supposed to be a deterrent
of crime.“l73 Deterrence is often charzcterized as a
justification of punishment which looks to the future,
i.e. to the prevention of crime. It is contrasted in
this with the retribution theory which is often said to be
a justification of punishment which looks to the past,
i.e. to the offence as an event imolated from possible
future events. Retributionists, however, may argue that
their theory is not thatia man's punishment is wholly

justified by an event in the past. "It includes the

contention that a man's punishment provides satisfaction"

to the victim of his offence and to others. This

172. Mighkat al-MasZbih, Fazlul Karim Translation, vol.
II, p.’+77. L] L]

173. Blanshard, B., Retribution Revisted, in 'Philoso-
phical Perspective on Punishment', op.cit. p.59.
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satisfaction, in the deterﬁénce theory, is "of relat-
ively smzll importance. What is taken to be of supreme
importance is that punishment prevents offences."17h

The detérrent effect is known to be double-sided.
There is the general deterrent, i.e. the preventive
effect of a penal system (or a particular aspect of it)
on criminality in the population at large. And the
particular deterrent, i.e. the inhibitive effect of
punishment on an individual.175 The general deterrent
is to be achieved by giving the punishment, when it is
inflicted, the widest possible publicity. The individual
deterrent gomes into play when an offender suffers his
penalty.17; Individual deterrence involves making the
offender reluctant to offend again. So it is difficult
to distinguish it from reformation which is supposed
to achieve the same end. In some theories a line is

drawn between moral improvement ar reformation which

makes the offender repudiate crime on moral grounds, and

17%. Honderich, op.cit.p52, where he quoted Jeremy
Bentham, in "Principles of Penal Law".

175. See the working paper prepared by the U.N. Secret-
ariat for the 4th U.N.C. on Prevention of Crime
and Treatment of Offenders, "Organisation of Re-
search for Policy Development in Social Defence"
U.N. Pub. 1970, p.19. The conference was held in
Koyoto, Japan, 17-26 August 1970.

176. Rolph, Common Sense, op.cit. p.1l5 ff.
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prevention which frightens him off, But others regard
this frightening-off process as coming under the heading

177

of deterrence,

However, this is one instance of the unclarity of
the boundary lines between the different theories of
punishment; and it is this question of the frightening-
off of the individual as a means of protecting society
from crimes, which raises the major criticism against
deterrence. Howard Jones points out that the aim in
deterrent punishment is to instil into the individual
a regard for the law because of his fear of the punishment
which will follow if he transgresses. He also mentioned
the critical question of "whether legally correct behaviour
maintained for such reasons is worth having",

To pbse the question in such a way, Jones continued,
"seems to me to be very naive". The element of fear 3
"does already enter to a very considgrable extent into
the social training of 211 of us."l7 This fact was
pointed out clea®ly by Archbishop Temple when he said
"this fear in no way derogates from the value of the

sentiments we afterwards build on these foundations.

They may begin as rationalizations for our real motives

177. Lord Longford, The Idea of Punishment, op.cit.
pc 20—2].'

178, Howard Jones, Crime and the Penal System, op.cit.,
pp.139 et seq.
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of fear, but they develop into sincerely held moral
principles, to which, when they are mztured, we cling
in the face of the most appalling temptations and

179
difficulties."

However, this is only one objection to the deterrent
theory. Philosophers are engaged in putting forward and
replying to many other objections. Though it is inter-
esting to participate in some of these arguments, my
inelination here is to conclude that, in spite of all
the objections against the deterrence theory, it is
still universaléy recognized as a valid justification
of punishment.l ° oimilar, or rather wider znd stronger,
is the recognition of the deterrence theory in the
Islamic penal system. Here deterrence is reéognized as
the predominant justification for punishments and part-
icularly for "hadd" punishmehts._ MawardT, influenced
indeed by the élace given to the deterrence theory in

Islamic legal works, defined the "hudud" as "deterrent

punishments which Allah established to prevent man from

179. Ethics of Penal Action, 1st Clark H;1l lecture,
1934, p.26-7, quoted in Howard Jones, ibid.,

180. In addition to the above mentioned references, see
Harris's Criminal Law, 21st Ed. (Hooper, A. Editor),
London 1968, p.3. Fitzgerald, Criminal Law and
Punishment, Oxford, 1962, p.210. Lord Lloyd, The
Idea of Law, 4th revised Ed., London, 1970, p.64 FF.
A clear summary of the zrguments, especially phil-
osophical arguments, for and against deterrence
may be found in Honderich, ibid., pp.52-89.
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counitting wgat He forbade and from neglecting what He
commanded."1 ' If deterrence was to be achieved by
means of severe punishments, as it was argued182, then
we need not say much about the deterrence'theory as the
justification of punishment in Islamic law. But the fact
is that punishment is justified, according to the deterr-
ence theory, because 1t prevents the commission of further
offences, both by the offender and by other members of
the public. The two notions of general and special
deterrence are known to Muslim jurists and supported
as one of the besic motivations behind the "hadd" pun-
ishments.l ] )

The most common exanple given by contemporary Muslim
writers as evidence for the deterrent effect of the "hadd"
punishmenfs is that of the enormous decrease in the c;ime
rate in Saudi Arabia since the re-enforcement of "hadd"
punishments, During the Ottoman administration in.the
Arab Peninsulg the "hadd" punishments were not applied.
In the early 1920's wﬂen the Saudis took over, they re-
introduced them by ordering the judges to follow the

teaching of the Hanball school in all aspects, including

*

181. al-Abkam al-Sultaniya, Cairo (n.d.) p.221. cf. Levy,
The Social Structure of Islam, Cambridge U.P. 1969,
D 3310

182, ©See Honderich, ibid. p.60.

279 and his I'l&m al-Muwaqq'in, vol.II, p.95 ff.
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the penal Cha{§§8° Soon afterwgrds the crime rate fell
demonstrably. It is said that the official figures
indicate that the "hadd" punishment for theft, for
example, has never geen carried out in Saudl Arabia more
than‘twice a year.1 ’ This was stressed in the Arab
Conference on 'Crim§6and Treatment of Offenders' held
in Kuwait in 1970.1

It is interesting, in this context, to mention that
a similar punishment to that prescribed for theft by the
Qurtan, has stopped all sorts of theft in the Irish City
of Ardoyne, It was administered by the IéR.A. and reported
sensibly,in the Times as "Rough Justice”% ? Moreover, and
rather astonishingly, an American philosopher stated that
"touching a hot stove and getting once painfully burned
causes one automatically to refrain from touching a hot
stove again. ©So, if pick-pockets were similarly pain-
fully burned or cut by the purse they reach for, they

188
would similarly stop picking pockets."™ =~ It is the

18+. 'Uda, vol.I, p.7l2. Shalabi, al-Figh al-Iskami, op.
cit. p.207-8. Abu Zahra, al-Jarimah, op.cit. p.ll.

185. ‘'Amer, al-Ta'zir, Cairo, 1957, p.452.

186, See the conference's final report, p.lk.

187. The Times, 8th April 1971.

188, Professor Ducasse, C.J., Philosophy and Wisdom in

Punishment, in 'Philosophical Perspective in Pun-
ishment', p.16.
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need for deterrent punishments and the belief in the
validity of the deterrence theory which underlies both
the American philosopher's view and the Irish Republican
Army's experience. The success of the Saudi Arabian
experiment is often mentioned as evidence of the effect-
iveness of "hadd" punishments.,

Leaving.the practical side, the jurists of all schools
of Islamic law have laid great “tress on the deterrence
theory. According to Ibn al—Humaml 9, the well-known
Hanafi jurist, the "hedd" punishments are prescribed for
éeneral deterrence, But when an individual suffers the
punishment for one of the "hadd" offences, it is here
where individual deterrence.comes into play. The same
view is expressed by many of the commentators on the
Qﬁr'an.lgo It is agreed also that all "hadd" punishments
should be carried out in publif€ in order.to give the
punishment its fullest deterrent effect. The Qﬁr'Zn
commands the punishment for adultery to be carried out
in public., Hence, the jurists extended this command to /
all other "hadd" punishments.191 This is a clear appli-

cation of the deterrence theory as was mentioned above.

189. Fath al-Qadir, vol.IV, p.1ll2,

190, See for example, Jassas, Ahkam al-Qur'an, vol,III,
Istanbul, 1335 A He, p.264s

191, KzZsznT, Radzi' vol.VII, p.60 ff, 'Tda, vol.I,
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However, the views expressed by the jurists on certain
aspects, may give a clearer illustration. Two aspects
will be dealt with here in some detail, i.e. disinherit-
ance, as an incidental punishment for homicide, and the
rejection of the offender's testimony, as an incidental
punishment for a slanderous allegation of unchastity and

other "hadd" offences.

L

VII. 3. 1. Disinheritance and Deprivation of Legacv:-

In cases of deliberate homicide, and apart from
retaliation "qisas" or the payment of blood-money "diya"
when the murderér.happened to be an heir of the victim,
or when the viectim hzd appointed the murderer as his
legatee, the murderer could be deprived of his right as
an heir or legatee. This rule of deprivation is known
as (al-hirman min al-mirath wal-wasiyah). It was based
on a Préphetic report related in mény different ways
"turuq", the most trustworthy o{ ghich runs "nothing
will be given to the murderer." 72 111 the schools of
Islamic law ggree on the application of this rule. Never-
theless, each school, or group of schools, holds its own

193

view as to how this rule is to be interpreted.

192, Abu Dawud, vol.IV, p.313-314, See also the comment-

ary of A. M. Shakir on the Risalah of Shafiti, p.171-
172, .

193. $Shu'rani, Mizan, vol.II, pp.89-91. Coulson, Success=-
lon in the Muslim Family, Cambridge U.P. 1971, p.176,
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The Hanafi, Shafi'i, Hanball and ZaydI schools apgly
the rule %cyboth deliberat; and accldental homicide.19
This view is based on the generality "!umum" of the words
of the Prophetic reports, on the one hand, and on the
other, on the accepted rule of "E§El al-figh" known as
the prevention of excuses "sadd al-dharai'". That is to
say that if the murderer wes allowed, in a case of acci-
dental murder to be granted his right to inherit, this
would encourage every murderer to claim that he had
committed accidental homicide. So it is better to avoid
it altogether by applying the deprivation rule to all
cases of homicide.lgs

The jurists of the Maliki school hold that only delib-
erate and unlawful murder should be considered as a bar to
inheritance. Accidental, znd deliberate, but lawful
homicide, e.g. as in carrying out a punishmigg or in
self-defence, has no effect on inheritance. This view
is bzsed on the nature of disinheritance as a punishment

which may be inflicted only for a wrong, or a crime

committed. At the same time, they say, the reason for

19%. Kasani, vol.VII, p.339. Shirbini, Mushri al-Muhtaj,
vol.III, p.2%, al-Rawd al-Nadir, vol.V, p.119-120.

195. al-Keshki, al-Mirath al-Mugaran, 3rd Ed. Baghdad,
1969, p.51.

196, Khalil, Mukhtasar with the commentary of Zurgani,
vol.VIII, p.281.
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the deprivation of inheritance is that the murderer had
tried, or is assumed to have tried, to get his portion
of the inheritance before the dﬁe time, and this is not
the case in either accidental or lawful murder.197

As for the deprivation of legacy, the Islamic law
schools are again divided into three views.

The Hanafi, Zaydi, Hanbali and some of the Shafi'i
scholars,.hold that the ﬁature of legacy is the same as
inheritance. So they apply tge sane rule of deprivation
by way of analogy "qiygs".19

The rest of the Shafi'li scholars, and the Maliki
school, hold that homicide is not a proper reason for
the deprivation of legacy even in cases of deliberate
homicide.199 In other words they restrict the application
of the above-mentioned Prophetic report to inheritance,
while the holders of the opposite view extend it to cover
legaty as well, The third view is held by some scholars
who differentiate between two assumptions regarding

legacy. The first is that the murdered person had made

his legacy before his death, or before the action which

199¢-  Ibid. Shu'rani, Mizan, vol.II, p.90.

198. Kasani, op.cit. p.339. al-Rawd al-Nadir, op.cit.
Do 158-9 Shlrbini, op.cit. g hO. Bahutl, op.cit.
p.358. ¢.f. 'Tda, vol.I, p.68l-

199. Zurqani, on Mukhtasar Khalil, op.cit. p.220-1.
Shirbini, ibid. .



90.

led to his deazth. 1In this case they deprive the murderer
of his right of legacy. 1In the second case, they assume
that after the act which resulted in his death, the
victim ordered some of his bequest to his murderer.
Here they granted the murderer his right to take the
money on the grounds that the rule behind the deprivation
rule, i.e. that the murderer had tried to possess his
heritage before its due time, is inapplicable.zoo

The rule that killing is a bar to inheritance and
legacy, is to be interpreted in the light of the fact
that the Islamic penal system is generally based on
deterrence phiilosophy. It is true that homicide is not
a "hadd" offence, but this does not affect the use of
thi; example, Homicide in Islamic law is regarded, as we
will see in due course, as a private wrong or a tort
rather than a public wrong or a crime. The murderer
under Islamic law may be punished by the death penalty,
or by paying blood-money "diya". The choice lies in the
hands of the victim's relatives, who may, even, pardon
the offender altogether. ©Such an attitude in treating

homicide, led the jurists to make good use of the above-

mentioned Prophetic report. As it was said some apply

it even to cases of accidental homicide, where any criminal

200, See Zurqani, Bahuti and 'Tda, ibid. For this rule
See, Ibn-.lh\ﬁ_ljaym, VO:L.I, p0190.
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intention is absolutely absent. This cannot be under-
stood unless it is related to the jurists' aim to deter

201
reople from committing the offence.

VII. 3. 2. Reijection of the Offender's Testimony:-

In dealing with the punishment for "qadhf" it was
mentioned that there are in fact two punishments:
flogging and the rejection of the offender's testimony.
Here we are not concerned with every minute detail
discussed by the jurists. However, more may be said

later about the qualifying conditions for witnesses.
The most fundamental condition is that a witness must
possess "a quality of high moral integrity, which is
known as 'adgla".202

Jurists classified any one who has been convicted
of the commission of a "hadd" offence and punished for
it as lacking this condition, and therefore as ot
qualified to give evidence before the court. Gen-
erally it is held that this rejection of testimony

20%
should come to an end as soon as the offender repents.

201, Homicide as a bar to inheritance is excellently
surveyed in Coulson, ibid. pp.176-85.

202. Coulson, N.J. Conflicts and Tensions in Islamic
Jurisprudence, Chicago, 1969, p.62. See also
below Chapter V on the law of evidence in crimi-
nal cases.

.

203. al-Rawd al-Nadir, vol.I¥, p.86. Mughni, vol.X p.lu48.

20%. garakh8i, Mabsut, vol.XVI, Cairo,.Ed. p.132, Shafi'l
Umm, Vol.VII, p.41-2, Ibn Hazm, Muhalla, vol.IV.
pp.t31=33. ?
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This rule of rejection h:s no basis in the Qur'an or the
Sunna except in cases of "gadhf". For other "hadd"
offences, the jurists apply the rule on ground; that

the offender has lost his "moral integrity" or "'adala".

This also, is to be interpreted as a means to deter
people from committing the offences in question. Since
the perscn who is not "'adl" would not be considered as a
respectable person, no one would risk it, at least no
one who is aware of his pers-nal reputation would risk
it. This is the only explanation I can see for the
extension of the rule of rejection of testimony to all
the "hadd" offences, despite its Qur'anic restriction
to the offence of "gedhf".
VII, 4. Reformation and the "Hadd" Punishments:-

Due to scientific research on the subject of crime
and punishment during the last hundred years, reformation
has become one of the major ends which punishment is
supposed to achieve.205

For many criminologists "reformation" is rapidly
becoming synonymous with "cure". Thg griminal is no
longer a "bad man" but a "sick man', °

The belief in the neéd for reformative punishment

seems to have reached its peak during the last ten years,

205, Howard Jones, op.cit. p.143 et seq.
206, Ibid.
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so some philosophers argue that "a convict needs treat-
ment. He is genuinely ill, perhaps physically, almost
certainly mentally, and psychistrically. He is truly

a sick man. He needs help. Something has gone wrong
which leads him to react in an antisocial way in situa-
tions which stimulate others to constructive actions."207

The increased emphasis on reformation has had a
great deal of effect on the types of punishment and the
pé#al system in nearly all Western countries.208

On the other hand, criticism still arises against
the reforgative theory and the discussion is still
going on. %

Whatever may be the place of the reformative theory
in Western penoclogy, such a theory has no place in the |
"hadd" punishments of Islamic law. That is because these
pﬁnishments are based on nothing but the will of Allah.

Allah prescribed these punishments for the related crimes,

whether or not they will reform an offender, in the sense

207. Baylis, C.A. Immorality, Crime and Treatment, in
*Philosophical Perspective on Punishment,' op.cit.
p.47 et seq.

208. Canham, op.cit. p.1® and see the 4th U.N.C. on the
Prevention of Crime and Treatment of Offenders,
working paper on "the Standard Minimum Rules for
the Treatment of Prisoners.™

209, Howard Jones, ibid. and see the comments on Prof-
essor Baylis's paper, ibid. pp.50 et seq.
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of reform referred to zbove as treatment - this is not
210.
a relevant question in this issue.

In spite of this fact, Ibn al-Qayyim claimed that
the "hadd" punishments are of reformative value as well
as re%ributive and deterrent.211 He explained this value
by referring to the fact, well-established among the
Muslim jurists, that an individual who has received his
punishment in this world will not be sent to hell in the
next world.212 But this explanation, although supported
by some reports "ahadith" related to have been said by
some of the Prophe%'s companions, and in harmony with
the divine nature of Islamic law, does not from a lawyer's
point of view, imply that the '"hedd" punishments have a
reformative elemént in the sensé of the word "reform"
known in legal writing.

Consequently, the "hadd" punishments, in my view,
are only of retributive and deterrent value as was seen
before.

But this view has one exceptionj that is in regard

to the fourth aspect of the "hadd" punishment for "hiraba"

210, TFor similar view see, 'Uda, op.cit. vol.I, p.611
et seq. and esp. p.616 et seq.

211, Hadi al-Arwah, op.cit. pp.268, 272, 273, 279,
212, Ibid. p.267.
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i.e. "nafy". It has been said before that the offender
who has been sehtenced to this punishment is to remain
in exile or imprisoned till he displays good character
and is not expected to commit another crime,

This sort of punishment is clearly prescribed to
improve the criminal's character, therefore in this
case one can say that i1t is aimed at reforming him, and
this is the only exception to the general theory of
the ""hadd" punishment.

]
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CHAPTER II

CATEGORIZATION OF THE PUNISHMENTS FOR
WINE-DRINKING AND APOSTASY

(SHURB AL-KHAMR WA AL-RIDDA)

I. Traditional Islamic Law:=-

The overwhelming majority of the Muslim jurists
classify the punishments for wine-drinking and apostasy

1
as "Hadd" punishments. So do the Western scholars of

Islaﬁic 1aw.2 The Western scholars in fact follow the
views stated in one or another of the Islamic law texts.
But to establish an objective study about these two
punishments one should consult the texts of Prophetic
reports, especially those of jurists who concentrated
their research on reports of a legdl nature "ahadith al-
ahkam", It is necessary to study the punishmeﬁts for
wd;inking wine and apostasy in this way because they are
both prescribed by some Prophetic reports. They have
not been mentioned in the Qur‘an, and the Prophet dealt

3

with the crimes in different ways on different occaslons.

1. ©See for example, Kasgni, Badal' al-Sanai!, vol,VII,
pp.33 et seq, Shirwani and 'Abbadi, Hawashi Tuhfat
al-ifahtaj, vol.IX, Cairo, 1938, p.166 et seq. iUda,
op.cit. vol.I, p.éh8 et seq. and vol.II, p.496 et seq.

2, e.g. Chulson, History, p.124%. and for drinking wine,
see J. Schacht, An Introduction to Islamic Law, p.175,
179, TFor Apostasy see: S. M. Zwemre, The Law of
Apostasy in Islam, London, 1924, throughout the book.,

3. This is particularly applied to the crime of drinking
wine. _
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Therefore, it is a question of understanding and explain-
ing the Prophetic reports concerned rather than writing
a treatise on a specific legal clause.

This appears to be a departure from the traditional
approach to the various topics of Islamic jurisprudence.
The traditional approach is to explain the law as it
stands in the Medieval legal manuals, and to condemn any
attempt to reinterpret the authorities and sources of
the "ghari'a™ i.e. the Qur'an and the Sunna, on the grounds
of the finality and exclusive authority of these manuals
as the expression of the "sharita". This, briefly, is
the doctrine of "taglid" which ﬂas establlished as early
as the mid-seventh century A.H. This is a doctrine
which has gained very wide support on the basis of the
infallibility of the alleged consensus "ijma'". Without
going any further into this doctrine, it is becoming
clearer that the need tec reinterpret principles contained
in the Qur'an and the Sunna is an urgent one for any
reform within the Islamic legal system.

Such a view may be criticized as putting forward a

description of the law as it ought to be, not as it is.

4. Shalabi, Usul al-Figh, Beirut, 1967, p.22-31 and his
al-Mgaggal Lil Figh al-Islami, 8th Ed. Beirut, 1969,
p.138 ff.

5. A clear though brief account of this view is to be
found in Coulson, ibid., p.202-3. For the invalid=-
ity of the alleged consensus see Shalabi, TUsULl al-
Figh, ibid,
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Indeed, such a criticism is sound, but one cannot refrain
from pointing out that the Islamic legal manuals are
wrong when they are. Nevertheless, for those who may
not like it, I would say that the views expressed in
this chapter are by no means the innovations of an un-
authorised student of Islamic law. Fortunately author-
atative jurists have mentioned them, not literally, but
by clcar implicztion.

To turn to our subject, first we will deal with
the punishment for wine-drinking, and then with the

punishment for apostasy.

II. The Punishment for Wine-Drinkings:-

Wine-drinking, or "shurb al-)hamr" is one of the
topics'which has been given a good deal of attention on
the part of Muslim jurists. Under this heading, there
are many topics for discussion, e.g. what wine is, what
it is made of, which kind of wine is prohibited "haram"
ees etec., But in this study there is no room to discuss
all the relevant topics. Wh%t we are concerned with is
the punishment for drinking. It is important, however,
to note that the Prophet defined wine as "any drink

which makes a person drunk"; and declared all drinks of

6. ©See for details, no.(l) of the Encyclopedia of Is-
lamic jurisprudence, the preliminary Ed., Ministry
of Awgaf, Kuwait, 1969.
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this sort to be forbidden "hzaran'.

In the Qur'an, drinkiné wine, and many other things,
e.g. usury "riba" and eating = the meat of the pig,
"okl al-khanzir" are simply déclared to be forbidden
"haoram"., The drinking of wine, however, was the most
cémmon of these acts among Arab tribesmen, so the Prophet
imposed a punishment forsit, while the others remained
purely as civil matters, or as crimes for whieh there
can be a "tatzir" punishment.9

As the definition of the "hadd" punishment implies,
it cen only be prescribed by God. In the one case when
it was prescribed not in the Qur'an, but in the Sunna,
the Prophet made it crystal clear that he was acting
according to divine revelation "Wahy".lo

On the other hand, when the P;ophet imposed a punish-
ment for wine-drinking he neither declared that he had
imposed it according to revelation nor did he prescribe

it in specific terms, i.e. he did not fix a definite

sentence as the punishment.

- 7. Muslim, with the comment of al-Nawawi, pub. in the
margin of al-Bukhari, vol.X, p.172,

8. Coulson, op.cit., p.1ll-12,

9, As the definition of "ta'zir" punishment was extended
to overcome every sin for which there is no "hadd"
punishment or penance - "Kaffgra." .

10, See what has been said above about stoning to death
as a punishment for a married adulterer.
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The Prophetic reports concerned with wine-drinking
are related by all the collectors of reports "ahzadith";
but in none of these reports can one find the P;ophet
saying that the punishment was a definite number of
lashes as is claimed by Muslim jurists.

All the schools of Islamic law consider the drinking
of wine to be a crime for which there is a "hadd" pun-
ishment. Although they disagree about the number of
lashes which should be the "hadd", they all claim it
to have been fixed by the Préphet.

According to the Hanafi school the punishment for
drinking wine is 80 la:shes.l1 The same view is held
by the Malikl and Hanbali schools.12 According to
another Hanbali viéw, and to the Shafi'i, Zahiri and
Zaydi schools the punishment is only 40 1ashes.13

This variety of views about the number of lashes
due to be inflicted is a result of the different views

ascribed to the companions of the Prophet. It was

11. Kasani, Badai', vol.VII, p.57 and 60. Ibn al-Humam,
Fath al-Qadir, vol.VI, p.183 et seq.

12. For Malikl school see, Sharh al-Hattab on Mukhtasar
Khalik, vol.VI, p.317 and Sharh al-Mawwaq in the
nargin of the same book, p.317. _For Hanball school
al-Ruhaybani, Matalib uli al-Nuha, vol.VI, Beirut,
1961, p.212. i

13. Mughni, vol.VIII, p.307, for Shafi'i school see,
Hawawil, Minhaj al-Talibin, vol.IV, p.l74, for
ZahirT school, al-Mihalla, vol.XI, p.365, for
ZaydI school: Rawd, op.cit. vol. IV, p.505 et sedq.
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related that the first Caliph Abu Bakr used to impose
40 lashes upon the person who drank wine, so did 'Omar
in the first few years of his caliphate. Afterwards
when the number of people who drank wine increased un-
precedently, 'Omar consulted the Prophet's companions,
who were at al-Madina, about it. 'Ali or, according to
some, 'Abd al-Rahman, b. 'Awf suggested that the pun-
ishment for drinking wine should be parallel with the
punishment for slander"Qaggf".l In accordance with
this, some jurists hold the view that the "hadd" is
40 lashes and the other 40 lashes are "ta'zir"; while
others consider the "hadd" to be 80 lashes, supporting
their view by claiminé that this resulted from consensus
"ijma'".15 |

IT. 1. PFacts about the Prophetic Reports:-

Now to turn to what was related to have been said
or done by the Prophet about the subject, one finds that
in none of the related reports did the Prophet say that
the person who drank wine should be given 40 lashes or
80 lashes. All that is related is that the Prophet
ordered the offender to be beaten; "beat him" is the

clearest word which is related to have been said by the

1%, BayhaqT, al-Stnan al-Kubrs, vol.VIII, Hidar Abad
Ed., 135% A.H. p.320.

15. Shawkani, Nayl al-Awtar, vol.VII, Cairo, 1357 A.H.
ppo 138-1’4'3. .
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Prophet, In addition to that in some cases the Prophet
ordered his companions to reprimand the offender but not
in other cases. The Prophet took some dust and threw
it in the offender's face, but not in every case. At
the same time when one of his companions reprimanded a
drunken man after he had been punished, the Prophet
prevented him from doing so on the grounds that this
may help the devil lead the offender to commit more sins.17

There were no specific methods of beating the
offender, in the Prophet's time., In some cases they
were beaten by clothes, hands and sandals.18 But in
other cases they were beaten with sticks and palm
branches in addition to sandals.19

Moreover, the exact amount of beating an offender
should receive was not known to the Prophets' companions.
Bayhaqi and Abu Dawud both related that when Abu Bakr,
the £irst Caliph, faced the problem of drunkenness he
asked some of the Prophet's companions, but they did
not know exactly how many lashes drunkards used to receive

in the Prophet's time. Accordingly they guessed how many

16. A collection of the reports concerned_will be found
in Shawkani, op.cit. p.138; and Mishkat al-Masabih,
vol.II, Damascus, 1961, pp.304-8. . .

17. See Mighkat al-Masabih, ibid. esp. pp.305 and 308,

18, 1Ibid, and what is related by Ahmad b. Hanbal,
Bukh=rT, and Abu Dawud, . .

19. See ibid., p.305 and Shawkani, op.cit. p.138,
where he quoted Ahmad b. Eanbal and B ari.



103.
it had been and estimated it at about %0 lashes. Then
Abu Bakr imposed this amount as the punishment for
drinking.zo When 'Omar b. al-Khattab was asked by
some of the Prophet's companions Eé review the punish-
ment for drinking as the number of drunkards had notice-
ably increased, he consulted the Prophet's companions
at al-Madina and it is related that they agreed to
reise it to 80 lag?es bringing it level with the punish-
ment for slander, But that was by no means the only
punishment which 'Omar imposed for drinking. There
were cases in which he banished the drunkard, shaved
his head, and gave 60 and 40 lashes instead of 80.22 |

'0sman b, 'Affan eznd 'Ali b. Abi Talib, both pun-
ished the drunkard with 40 lashes, but 1t is also 23
related that 'Osman punished him with 80 lashes as well,

Apart from this, it is related by trustworthy
people that thejProphet saild "if a person drinks wine,

lash him for the first three times, and put him to death

20. Bayhagl, op.cit. p.319-320; and Abu-Dawud, al-Sunan,
with the treatise of 'Awnu al-Ma'bud, India, 1323,
AH., vol.IV, p.28k4,

21, BayhaqT, ibid., p.320 and Nayl al-Awt=r, op.cit.
ppo 1’+O-11+2. .

22, Mhalla, vol.XI, p.365.
23. MGhalla, ibid. and Nayl al-Awtar, ob.cit. p.138-139.

L[] [ ]
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for the fourth." But when a man was brought for the
fourth time before the Prophet's court, he did not put
him to death, but simply ordered him to be beaten.zs

A1l these reports show clearly that there was no
fixed puniehment for drinking wine in the Prophet's time,
nof was such punishment known during the epoch of his
companions. In spite of that, all the schools of Islanmic
law hold the view that the punishment for drinking is
a "hadd" punishment, as was mentioned before. At the
same time they claim that the death punishment for a
recidivist is abrogated and is no longer applicable
(with the exception of the Zahiri school which holds
the view that a man sgould be sentenced to death for
the fourth offence).2

ITI. 2. The Alleged Consensuss:=—

Moreover, the jurists claim that there is a consensus
"ijma'" that the punishment for the drinking of wine is
a "hadd" punishment. Accordingly, they disapprove of

the.view expressed by some jurists that the punishggnt

for the drinking of wine is a "ta'zir" punishment.

24, Abu Dawud, op.cit. 280-2 and Nayl al-Awtar, _ob.cit.
o 146-7, where he quoted Ahmad b. Hanbal, Bukhari,
Muslim and Tirmidhi. .

25. 1Ibid. and Mighkat al-MasEbih, opecit. p.305.

26, See the above mentloned references in F.N. 11, 12,
13 and M'halla, op.cit. p.365-370.

27. §gawk5n§, op.cit. p.142,
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This alleged consensus "ijma'"  about some contro-
versial topics is a very common method, among Muslim

28
Jurists, of rejecting the view of the opposition.

But, fortunately, it has no legal value.29

To explain this, one should know that consensus
"ijma'" according to the jurists of "ﬁsﬁl al-Figh" or
origins of Islamic law, is the agreement of all the
1earne§omen of Islam about a legel verdict ﬁtjcprtﬂln
time, . This sort of agreement in theory gives the
agreed verdict an everlasting and infallible legel
value.31

There is much to be said about this legal value,
end about consensus itself. Bul for us it is sufficient
to say that the authoritative jurists give examples of

it, which in fact show that it was not, as is defined,

3]

"the agreement of all ..." but simply the majority view
about the subject in question.
All the examples of it are no more than the majority

32

view and sometimes the majority of one school of law

28.) Shalabi, Ta'lil al—Ahkam, Cairo, 1949, al-Azhar,
29.) U Po, 105"‘

30. Khallaf, Usul al-Figh, 8th Ed. Kuwait, 1968, p.45.
31. Khallaf, op.cit. p.46 et seq.

32, Ibn al-Qayyim, I'lam al-Muwagq'in, vol.I. p.62.
. Khallaf, ibid. p.49.
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only. This applies even to consensus among the com-
vanions of the Prophet. A contemporary scholar, after
investigating =211 the topics where there was a c¢lzin
to consensus among them stated that it was no more than
their mejority's view. Then he concluded by saying that
the consensus known to the jurists of Islamic law could
not come about except by chance or through the unanimity
about something like ritual prayers or fasting during

33

the month of "Ramadan".

In accordance.with this, one can say that the claim
for consensus with regard to the punishment for wine-
drinking does not close the door to research into the
correct classificstion of the punishment. That is to
say that even if there were a consensus, (which is the
view of the majority), it could not establish a legal
verdict which did not exist beforej; nor could it be of
infallible everlasting legal value as the jurists claim,

From the historical facts previously discussed, it
is clear that the Prophet's companions held various views
about the punishment for wine-drinking. Even the Prophet
himself imposed different punishments, and in some cases

3k
he did not punish the offender at all,

33. Shalabi, al-Figh al-Islami, op.cit. pp.147-8.

34, Abu  Dawad, op.cit. vol.IV, p.277, end Shawkani,
Op. Cit. polL"8—9.
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Taking these facts into considerztion, one can
give no credence at all to the Islemic law schools!
view about the punishment for wine-drinking. All that
cen be agreed upon is that drinking wine is a sin, like
any other sin, and makes a person who commits it liable
to a "ta'zir" punishment, which can be defined briefly
as an {(unfixed punishment) for ev:ry sin for which there
is no "hadd" punishment or penance.35

This definition is nearly universally agreed upon,
and although 211 the followers of the Islamic law
schools wrote agbout it, none of them classified the
punishment for wine-drinking as a "ta'zir'" punishment.

The rezson for this, as I see it, was the tendency
towards unquestioning adoption of the view of ohe or
another of the "imitated" scholars "taqlid Imem" on the
one hand; on the other hand the fear of contradié¢ting
the common view among jurists. So only those who were
not affected by these two considercstions stated clearlyi
that the punishment for wine-drinking was really a "ta'zir"
punishment. This view is supported by what b. tAbbas is
related to have said "the Prophet had not determined a

fixed punishment "hadd" for the drinking of wine,”

35. Al-MawardI, al-Ahkam al-Sultaniya, op.cit. p.224;
and see below Chapter IV on "tatzir".

36. Abu Dawud, op.cit. vol.IV, p.277, and Shawkani,
ov.cit. p.148 where he quoted Ahmad b. Hanbal.
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IT, 3. Individual Juristic Views:-

Among the jurists who hold this view are Ibn 3al-
Qayyim, Shawkani and Ibn Farhun; and among contemporary
scholars Professor §Qalab§.37 Shawkani, Ibn Ferhun and
ShalabI were interested in showing that the claim of
consensus is untrue and they declared how various pun-
ishments were imposgd both by the Prophet himself and
by his companions. Ibn al-Qayyim explained that this
diversity of punishments, means that the punishment is
a "ta'zir", and he considered the verdiet in the Pro-
phetic revort which ordered the offender to be sentenced
to death as the most severe sort of "ta'zir" which can
be inflicted among the punishments suitable for the
recidivist offender.39

This Prophetic report, in my opinion, shows that
in this case, the case of the recidivist offender, the
court may go beyond the limits drawn for "ta'zir" punish-
ments in another report related byhgﬁghgrf, Muslim,

Tirmidghi, Ibn Majah and Abu Dawud. There are different

37. Ibn al-Qayyim, I'lam al-Muwaqq'in, vol.II, p.97.
Shawkani, op.cit. p.142, Ibn Farhun, Tabgirsh, vol.,
II, p.205. ﬁhalabi’ Ta'lik al"Ahkam’ p.59-620

38. 1Ibid.
39, I'1l3m al-Muwaqq'in, vol.II, p.97.

40. Shawkani, Nayl al-Awtar, vol.VII, p.149-150. Mishkat
al=-Masabih, vol,II, p.310. The words of the report are
NTt is not allowed to give more than 10 lashes, ex-
cept for a "hadd" which belongs to A11lah."
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views about what this report implies, but whatever one
thinks about it, it does 1limit the punishments of
"ta’zir” for the less important sins to 10 lashes. As
for the more major sins, the Prophet made it possible
to exceed this limitation when necessary for the public
interest "Maslaha".

By underst§nding the matter in this way, one need
not hold a view which contradicts the Prophet’s pract-
ice, 1.e. the view claiming that the punishment for
wine-drinking is a "hadd” punishment; nor the view that
the Prophet abrogated the report in which he gave the
death penalty for the fourth crime. This view 1is unsub-
stantiated, and is based simply on the fact that no-one
has ever been sentenced to death for drinking wine more
than three times.kl At the same time, our view about
this punishment, avoids the danger brought about by the

extreme view of the Zahiris who consider the death penalty

for the fourth crime of drinking as a "hadd” punishment.

*

To summarise what has been said in this section one
can say that the drinking of wine in Islamic law 1is a
*3
sin which one should not commit. There 1is no punishment
1+1. See for this view, Shawkani, ibid. p.l1+7 Ot seq,

42.. Muhalla, vol.XI, p.365-370.

1+30 Qur'’an, Surah V, verse 90 et seq.
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in the Qur'an for this sin; it is declared to be for-
bidden "harzm", but nothing more. The Prophet, as
wine-driﬁking was a common habit among the Arab tribes-
men, imposed different kinds of punishment, mainly
beating the drunkards. Most of the jurists claim that
there is a "hadd" punishment for this sin, but this
claim has beén shown to be untrue and unnecessary.

One remaining ergument for the majority view, is
that the word "hadd" refers to the offence rather than
to the punishmeﬁt. Therefore, as wine-drinking is
declared in the Qur'an to be "haram" it is right to
consider it as a "hadd™® offencé. But this argument
ignores the fact that a "hadd" offence is, by definition,
an offence for which a fi%ed punishment has been pre-
scribed in the Qur'an or the Sunna., Otherwise, all
prohibited acts and omissions should be, or are, offences
of "hudud". This has never, and can never be, defended.
It i; worth mentioning that recently the punishment for
wine-drinking was referred to as a "penalty ﬁtated in

the Qurtan", but this is evidently an error, Accord-

ingly nothing can prevent the law-maker in a Muslim

44, See for the habit of drinking among Arabs, Ta'lil

45, Reuben Levy, The Social Structure of Islam,
Cambridge U.P. 1969, p.346.
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community from prescribing any suitéble punishment for
this sin, on the same grounds as those on which he can
establish a punishment for any sin which has become in
certain circumstances common enough among the people
of a society to threaten the existence of the community,
the good of the majority, or the public interest.

ITI, The Punishment for Apostasv:-

The Arabic word for apostasy is "ridda" or "irtidad"
which means literally "turning back". The former is
usually used to signify turning back from Islam to
another religion or to unbelief, while the latter has
this meaning among others; a person who leaves Islam
for unbelie£6or for enother religion is called "murtadd"
(apostate).

The common view among Muslim jurists, as well as
among Western orientalists, is that apostasy from Islam
is & crime for which the death penalty is prescribed.

The majority of the Muslim jurists, it has been ﬁemarked,
classify this punishment as a "?add" punishment. 7
It has already been noted that "hadd" punishments

are punishments determined by the Qur'an or the Sunna,

and that they should be carried out in each case where

the crime has been proved. Now in order to see whether

46, al-Mukhtar min al-Sihah, p.190.

47, ©See for example, Shafi'I, al-Tmm, vol.VII, p.156.
tTda, op.cit. vol.I, p.79.
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apostasy is a crime for which Islamic law prescribed
the zlleged "hadd" punishment or not, one should con-
sult the rele;ant verses cf the Qﬁr'zn, the Prophetic
reports concerned and the practice of the Prophet's
companions, which indicates how they understood both
the Qur'an and the Sunna in relation to the subject.
In this way it cen be seen whether what is commonly
accepted among lMuslim jurists is right or wrong.,

ITI. 1. Apostasy in the Qur'an:-

Apostasy is mentioned in the Qur'an in 13 verses
in different chapters "Suwar", but in none of these
verses can one find any mention of punishment to be
carried out in this world. On the contrary all that
these verses contain is the threct &gat the apostate
will be punished in the next world. Some examples of
these verses may be useful to indicate this fact.

In verse 106, Surah XVI, the Qur'an says "anyone who,
after accepting faith in God, utters unbelief, excep?t
under compulsion, his heart remaining firm in faith -
but such as those who open their breasts to unbelief,

on them is wrath from God and theirs will be a dreadful

penalty." This verse was revealed in the late Mecca

48. e.g. SUrah II, verse 217, Sursh III, verses 90-91,
and Surah V, verse 5k,

49, Here I quote the translation of Yusuf 'A11, 4th
Ed., New York, 1946, vol.I, p.685.
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period, and it is clear from the words that the apostate
is threatened only with punishment in the next world.

At al-Madina, where the Prophet established his state
shortly after his migration "hijra®, Surah II was re-
vealed. 1In this Surah the mention of apostasy was also
cccompanied by the threat that the apostate would be
punished in the next world, (verse 217). At al-Madina
too, the Prophet received the revelation of the third
Surah of the Qﬁr'zn, in which apostasy was again mentioned
in many verses, but always with the declaration that the
apostates would be punished, not in this world, but in
the next (verses 86-91). Yet, in another Madina revel-
ation, the Qur'an simply declared "0 you who believe}
Should one of you turn back from his religion, then
Allah will bring a people whom He shall love, and they
too shall love him" (Surah V, verse 45). In this verse
the "murtadd" is certeinly exempt from any sort of pun-
ishment in this life, .

'On the other hand one can say that the death penalty
for zpostasy - especially when it is considered as a
"hadd" punishment contradicts the Qur'anic law declared

in SUrah II, verse 256 "No compulsion in religion". Ibn

Hazm, to escape this criticism, claimed that this verse

was abrogated and that compulsion is allowed in religion,
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so the ggnishment for apostasy does not contradiet the
Qur'an. But this claim is untrue zs the jurists of
Qur'anic studies caleulated all the abrogated verses
and this verse was not among themn, !

Accordingly, one can say with the Encyclopaedia of

Islam "In the Qur'an the apostate is threatened with
punishment in the next world only."52

III. 2. The Sunna and Apostasy:-

It is a common practice among the Muslim jurists
to quote one or another of the Qur'asnic verses dealing
with apostasy, when introducing their discussion of it,
At the same time, the strongest evidence they use to
prove that apostasy is punishable by the dezth penalty
as a "hadd", is that of two reports of the Prophet's
words ;nd the report about the group from the tribe of
'Tkel to which reference was made in the first chapter
of this study.s3

As for the report concerning the group from the

tribe of 'Tkal, some of the Muslim jurists cl?imed that

they were punished because of their apostasy. The

50. Mihalla, vol.XI, p.195.
51. Suyuti, Itgan, vol.II, Cairo, 1951, p.22-2k,

52. Heffening, Encylcopgedia of Islam, vol.III, London,
1936, p.736 under Murtadd.

53. See above the section dealing with punishment for "hirabal

54. See Fath al-BIrI, vol.XII, p.91l. Ibn Taymiyya, al-Sarim
al-Masl®l, 1st Ed. Hidar Abad, India %353 ALH, D.319 |
for this view, and p.322 for {ts eriticism.
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same view las held by some Western orientalists. Zwenre,
in his bool, "The Law of Apostasy in Islam", described
the case of the 'Ukal as the earliest case of apostasy.
He quoted Muslim in it, and commented that the text shows
how "the earliest apostates were tortured by Muhammad,"

On the other hand, the prevelent view among lMuslim
jurists is that the case of this group of 'Ukal aﬁd
'Urayne was & case of "hiraba" (armed robbgry); therefore
they received the punisﬁment for "hiera"? The text
itself shows this very clearly. Tt is true that most
of the jurists used to €lassify them as apostates "mur-
taddun" znd fighters against God and his Prophet, Muhar-
ibun", but the name apostate came to be used inciden%ally
or because the people of 'Ukal and 'ﬁrayna, in addition
to their having committed the crime of "hiraba", were

apostates too. It is not a legal clause implying that

the punishment which was inflicted upon them is applicable

in every case of apostasy. Accordingly nothing can be
inferred from this report to serve in determining the

punishment for apostasy.

55. Samuel Zwemre, The Law of Apostasy in Islam, Marshall
Brothers Ltd., London, 1924, p.39-40, and opposite
p.b4 where the writer presents a photocopy of a page

from Muslim Kitab al-Sahih and comment on it; Coldziher,

Muslim Studies, London, 1967, p.16 (trans. from German
by C. R. Barber and S. H., Stern.)

56. See TZbart, Tafsir, vol.VI, Cairo, 1326 A.H. pp.132-46.

Ibn al-Qayylim, Zad al-Ma'ad,_vol,III, Cairo, 1379 A.H.
p.78. Ibn Hajar, Fath al-Bari, ibid. where he crit-
icised Bukhari's view.
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Another Prophetic report commonly used in discussing the
subject, is the report related by Bughgrf, Muslim and
Abu Dawud "The life of a Muslim may only be taken in
three cases, i.e. iIn the case of a married adulterer,
one who has killed a human being "qatal nafsan" and one
who forsakes his religion and separates himself from his
community "gl-murtadd ‘'sn dinihi al-mufariq 1il-jam§'a".57
According to this "hadith" the jurists say that the
Prophet allowed the.death penalty for & Muslim if he
apostatized.58 But this report was related in Abu Dawud
in different words; the Prophet explains what he meant
by "one who forsakes his religion and separates himself
from his community". In the latter version he was des-
cribed as "a man who went out (from the communityl to
fight against God and his Prophet, and should then be
put to death, crucified, or imprisoned.” ? Ibn Taymiyya
explained that the crime referred to in this report is
the crime of "hiraba" (armed robbery), in order to recon-
cile the words.of the report with the words of the Qﬁr'gn
(Surah V, verses 33-34). He holds that this is an explan-

ation of the former version: "one who forsakes his religion...".

57. Bukhari, vol.XII, p.169. Muslim, vol.IX, with the comm-
entary of Nawawf, Cairo (n.d.), p.89-90. Abu Dawud, al-
Sunan, vol.IV, p.22-=3.

58. See the commentary on Bukhari, Muslim and Abu Dawud, ibid.

59. Abu Dawad, vol.IV, p.223,
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Therefore, this revort has nothing to do with the
case of simple apostasy, i.e. apostasy which is not
accompanied by fighting against God and his Prophet. 1In
other words, this report indicates that any one who
commits the crime of "hiraba",in fact, separates himself
from his religion becaﬁse a Muslim would never commit
such a crime. Again the law for apostasy cannot be in-
ferred from this report.

The strongest emphasis is laid on a report which
was related by Ibn 'Abbas in which the Prgphet said
"whoever changes his religion, kill him", !

On this the jurists based their view that an
apostate should be segtenced to death., Their work on
the subject generally ° shows them to interpret the words
"kill him" as a grammatical imperative "sighat al-amr',
i.e. as an order which must be carried out.

In his book, "The Religion of Islam" Muhammad 'Ali
defended the view that Islam knows of no death penalty

for apostasy unless the apostate joins forces with the

enemies of Islam in & state of actual war, and therefore

60. Ibn Taymiyya, al-S&rim al-Maslul, op.cit. p.315-96.

61. Bukhari, vol.XII, p.228. Abu Dawud, vol.IV, p.222,
Nayl al-Awtar, vol.VII, p.190-191,

62, I have said generally because there is at least one
jurist who has secen apostasy to be merely a sin for
which there is no "hadd" punishment, as will be
seen later, .
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he is killed not beceuse of his apostasy, but simply as
any other fighter against Islam "Mﬁthib".6 He explain-
ed his view by saying that the abové report, unless we
apply this limitation to its meaning, cannot be recon-
ciled with othgr reports or with the principles laid down
in the Qur'an. Moreover, the words of this report are
very wide-sweeping, in that they ineclude every change of
faith, from one religion to any other. Thus even a non-
Muslim who becomes a Muslim, or e Jew who becomes Christ-
ian, must be killed. On these grounds Muhammad 'Ali
stated that the "h:sdith" cannot be achpted without
placing a limitation unon its meaning. ’

This last statement is already agreed upon by the
majority. All schools except the Zahiri, and some Shafi'i
jurists, allow that a non-Muslim who changes his religion
to enother non-Muslim religion, should be left unharmed,
but a Muslim who leaves Islam for any other religion 66
should be sentenced to death unless he returns to Islam.

The Henafl school puts another limit on the meaning

of this report by appnlying it to the male apostate only.

63. IlMuhammad 'AlT, The Religion of Islam, Cairo, 1967, p.596.

6. Ibid.
65, Ibid. and for details of his view, sece pp.591=99.
66, Mﬁwatta', with the comment_of al-Baji, vol.V, Cairo,

0.281 et seq. Neyl al-Awtar, opicit. vol.VII, p.193.

L]
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According to their view a female apostate is not liable
to the death penalty as she is not in any position to 6
fight cgainst Islam; the reason for killing an apostate. ’
But these limitations on the meaning of the above
report do not lead to the conclusion approached by Muhammad
‘Alf, i.e. that an apostate cannot be killed unless he is
in a real state of war ageinst Islam. A careful objective
study of the subject, avoiding the apologists! view which
influenced Muhammad 'Al1, may lead to an entirely differ-

ent cne.

IV, A View about ‘foostasv:-

It has already been mentioned that nothing in the
Qur'anic verses mentioned can be tcken as e Justification
of the death penalty as a "hadd" nunishment for apostasy.
As for the Sunna, it has been said thret one of the two
reports concerned has nothing to do with the point in
questicn., The other renort is the one which ordered
the epostate to be put to death, and which was understood
as a clear order prescribing the death penzlty for apostasy
as a "hadd" punishment.

Tﬁe jurists usually tried to avold the execution of
the penalties as far as pocsible, either by the principle

of doubt, or through the law of proof. But with regard to

67. Sarakhsi, Mebsut, vol.X, pp.108-110,

.
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epostasy they have widened the cases in which the pun-
ishment can be cerried out, by extending the acts and
words which might be considered as formal apostasy, to
an extent entirely beyond theéactual meaning of "apostasy"
or "changing" one's religion. °

The jurists were led to this, I think, by the
emphasis placed on the question of faith by Islamic law
and the feeling that after changing his religion, a man
might become an example which may be imitated. Moreover
it is cormmon knowledge among Muslims, that nothing is
worse than becoming a disbeliever after being a lMuslim.
They were also influenced by the literal meaning of the
report which ordered the zvostate to be killed., I will
concentrate my inquiry into the punishment for apostasy
on this last considerstion.

To understand an Islamic legal clause one should
consult the zuthorities on the origins of Islamic law
"1Tlama' al-usul". The point one should be sure of here
is the meaning of the imperative mood (sighat al-zmr) in
Arabic generally and in Qﬁrngnic and Préphetic usage

particularly.

68, Examples of this may be taken beyond the limits of
this study, but_it may_be found in any boock of
figh, e.g. Minhaj al-Telibin, vol.IV, p.123-132.
Khirghl, his commentary on Mukhtasar Khalil, vol,
IV, pp.304-316. 4ind the commentary of Shikh 'All
al-'Adawi in the margin of the same text.
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The jurists who wrote about the subject indicated
that the imperative may be used in sixteen différent
ways; emongst them are recommendation, inimitability,
threet, permission and the literal meazning of the imper-
ative, which implies & coumand or an order.6

In the Prophetic report concerned, the imperative
mood is said to be & commend or order. So the jurists
generally classified the punishment for apostasy as a
"hadd" punishment. The iuiperative mood, however, cannot
bé said to imply one particular meaning, unless there
is factual evidence to sunport it.

The factual evidence in the case in question by no
means supports the view that this imperative indicates.:
an order. First the Qur'anic verses concerned did not
prescribe any punishment for apostasy but simply declared
it to be a great sin. Secondly, the Prophet who said
these words about avostates never killed an apostate.
There were some cases in which people apostatized after
being converted to Islam, but the Prophet never ordered

70 -
anyone to be killed. On the contrary, Bukharil and

69. Beydawi, Nasir al-Din, Minhaj al-Wusul, ila 'ilm 31
Usul, Calro 1326 A.H. p.37-8. Nasaft, "Manzr al-
Anwar F1 Usul al-Figh, Asitznah, 1315 A.H. p.24k-9,
Khallaf, Usul 2l-Figh, p.194-95, anmples for these
forms of usage may be found in the first authority.

70. ¥ayl al-Awtar, op.cit. vol.VII, p.192 where Shawkani
indicated thet =11 the revorts according to which
the Prophet killed an apostate are not trustworthy.
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Muslim related  that "an Arab (z bedouin) came to the
Prophet end zccepted Islam; then fever overtook him
while he was still at al-Madinu, so he czme to the Prophet
end said 'Give back my pledge! but the Prophet refused,
then he came the next day c«nd said to the Prophet: 'Give
me bact my pledge', «nd the Prophet refused. The irab
did the ssme a third day and the Prophet refused." The
revort goes on to say that the man afterwards left al-
iladina unharmed. This is a clear cose of anostasy in
which there was no punishment. It is clear from the
words of the report that the bedouin was seceking to return
to his o0ld religion, or at lezst to leave Islam, and in
snite of that he went unharmed.72 There is another case
of apostasy in which the apostates were a group of Jews
who accepted Islam znd then returned to their original
religion. The case is mentioned in the Qur'an Surah III,
verses 71-73. These Jews used to pretend that they had
accepted Islam in the first part of the day, and show

that they did not believe in it at the end of the day.

This was, according to the Qur'an, in order to detach

71. Bukhari, with the comment of Ibn Hajar, vol.IV p.77_
and XIII p.170. Muslim with the comment of al- NaW&Wl

vol.IX, p.391 et seq.

72. Ibn Hajar, Fath al- -Bari, ibid. Nawawl, his commentary
on the text_of Musllm vol.IX, p.391 et sea. where
he quoted oadl IVod, a well known Shafl'i jurist
as saying that this bedouin was definitely an apos-
tate. According to ZamekhsharT, quoted in Fath al-

Barl the name of this bedouin is Qays Ibn Hazim
(probably al-Minqari). .
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newly-converted lMuslims from Islam. At this time, the
Prophet was the ruler of al-Madina and one cznnot imagine
how such people could do this under a government which
punishes apostasy with the death penalty, and not be
punished in any way.

This is the factual evidence surrounding the Prophetic
report concerned. And according to it, I understand apost-
asy to be punishable by "ta'zir" punishment and not by
"hadd". The words 'kill him' in the renort concerned
méke it possible for the judge to go beyond the limits
for "talzir" la&d down in another report, which was men-
tioned befo:r:'e.’7 This is the same as the report in which
the Prophet ordered z mzn who drank wine for the fourth
time to be sentenced to death, as a "ta'zir" punishment.75

In soite of the view that apostasy is punishable by
a "hadd" punishment, which is a death penalty, there are
jurists who consider its punishment to be "tatzir". This
view has been expressed during different eras of Islamic
law. During the Caliphate of 'Omar, a man ceme to him from
a group of the army, who were fighting for Islam, and the

Caliph asked him what they had done with some people who

were known to have apostatized. The man told 'Omar that

73. Ibn Kathir, Tefsir, vol.I, Cairo, (n.d.), p.373.
4. See above, p.108, F.N. 40,

75. See above what has been said about the punishment
for wine drinking.
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they had been killed in battle. 'Omar said that if he
could have taken them in peace it would have been the
best thing for him. The man asked 'Omar what he would
have done if he had teken them in peace and the Caliph
replied that he would have zsked them to adopt Islam again,
znd if they refused he would have imprisoned them.76

It is clear that impriscnment is not one of the
"hudud™ punishments, and it could not be inflicted except
iﬁ cases of "talzir",

Anong the followers of the Prophet's companions,
Ibrzhim al-Nakht'T(d. 95 A.H.) and Sufyan al-Thzwri (d. 161
AJH.), hold the view that the apostate should be invited
back to Islam and should never be sentenced to death.77

Baji, the distinguished Mz1liki jurist, made it crystal
clear that apostasy is "a sin for which there is no'hadd!
punishment".78 A sin of this sort can be punished b§
nothing but a "ta'zir" punishment.

Finally, Ibn Teymiyya stated categorically that the

punishment for apostasy is a "ta'zir" punishment; it s

or it should be a severe punishment, but still it is a

76. Nayl al-Awtar, vol.VII, p.191. Ibn Taymiyya, al- Sarim
al-Maslul,"® op. 01t. p.320.

77. Ibn Taymiyya, op.cit. p.318. Mughni, vol.VIII,
p.126." shu'rani, dizan, vol.II, p.l34.

78. Baji, his commentary on al-Muwatta, vol.V, p.282,
Baji died 484 A.H.
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punishment of "ta'zir2.79

Moreover, the jurists who think that the apostate
should be sentenced to death, do not all agree that this
is a "hedd" pugishment. They sometimes cz2ll it "hadd" and
sometimes not. ° According to the Hanafl, Shafi'i, and
Zahiri schogls, the death penalty fér apostesy is a "hadd"
punishment. ' But according to the Hanbalil school itfié
not a '"hadd", but still an apostate ;hould be killed
because.of his unbelief "kufr". Ibn Qudamah, in al-
Mughni, vent on without cagegorizing the punishment as
"tatzir" or anything else. ° The Islamic penal system
recognizes three sorts of punishment: "hadd" (fixed pun-
ishment), "qisas" (retaliation), and Ngatzipn (discret-
ionary punishﬁeﬁts). The second is certainly out of the
question here. It cznnot be proved that the punishment
for apostasy is a "hadd" punishment. So it can only be
a punishment of "ta:zir". All my remarks about the reasons
for claiming wine-drinking to be pun%shable by "hadd"
apply here and need not be repeated. )

To sum up, the Qur'an knows no punishment in this

life for apostasy. The Prophet never sentenced a man to

79. Ibn Taymiyya, al-Siyasat al-ghar'iya, Cairo, 1951, p.1l24,
80. ©See the Encyclopaedia of Islam, vol.II, London 1928,p.8927.

81. Sarekhsi, Siyar, vol.IV, p.211. Shafi'i, Umm, vol.VI,
p.156.

82, Mughni, vol.VIII, p.128,
83. Above p,107.
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death for it; some of the companions of the Prophet re-
cognized apostasy as & sin for which there was a "tatzir"
punishment, and so did some jurists. Actually, Islamic
law considers apostasy as the most major sin and the
limits for "ta'zir" are not, in its case, of obligatory
foren. So a court mey sentence an apostate to death,
imprison him, or may simply leave him unharmed. The
lawmzkers of a Muslim community mayv fix for it whatever

punishment they see fit and in the public interest,

v. A Survey of l/ine-Drinking and Apostasy Punishments:-

A conclusion made in the two former sections was
that wine-drinking and apostasy cannot be categorized as
crimes for which there is "hadd" punishment. Both are
sins which a Muslin is highiy recomnmended not to commit.
But a "ta'zir" punishment is prescribed for both under
Islamic law, and such a punishment, by its nature, is
expected to vary according to the culprit's personal
character, the circumstances, the time and according to
the way in which the crime was committed,

Some may question the basis for prescribing punish-
ments for these two sins. To put such a question in fact
shows a complete misunderstanding of the whole conception
of Islamic criminal law. Islamic criminal law knows of
no distinction between sin and crime. Such a distinction

is well-established among Western thinkers, and in Western
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writing, in both law and philosophy. But as the function
of "ta'zir" in Islamic law is to provide a legal sanction
for every sin for which there is neither "hadd" punishment,
nor penance "kaffara" , the distinction bétween sin and
crime, or between criminal action and moral guilt, no
longer exists.

Accordingly, the use of the word sin "ma'siya" pl.
"matasi" in this text, and in Islamic legal writing,should
be unéerstood to refer to an action or ommission, for
which there is no "hadd" punishment, or penance, but which
makes its doer 1iabie to a "ta'zir" punishment,

This question, then,should be rephrased. One should
ask: why did the lawmaker of Islam mention the penalties
for some particuler sins, wvhercas others are.left to the
discretion of Judges or rulers? L simple explanation could
be that he ordered punishment for thefmajor sins in order
to draw his followers' attention to them, and not to
allow those who committed them to go unharmed. Islam, in
the Qur'an, threatens every misdeed with grave punishment
in the world hereafter; this may lead people, and it has
led some, to say that nothing should be done about it in

this world, or through the state's authority. To aveoid

this result, the Prophet drew attenti-n to some major

misdeeds, and taught his followers that such conduct must

8%, 'Zmer, al-Ta'zir, ».36.
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be punished. By the expression "major misdeeds", I mean
two main things: a) zn sect or om%ission which may become
so widespread among the people as to threaten the public
interest; b) an act or ommission which is likely to harm
an individual, either physically or mentally, so that its
spread is undesirable., In other words, any sort of con-
duct which threatens the existence or the efficiency of
the community, either directly or indirectly, could be
considered a major sin in this sense.

The purpose behind punishing such conduct is merely
to deter people from indulging in it. It has been shwwn
before , that deterrence is one of the major purposes of
punishment in Islamic law. But here, deterrence plays the
role of a mere means, while there it could be considered .
es an end in itself. The sorts of conduct mentioned before
should not exist in a Muslim community, simply because they
may harm it., It is the right and the duty of the state,
at the same time, to protect the community from such conduct
or hzrm. Penalty is one of the means by which society can
be protected.

Protection of socégty is universally accepted as a

purpose of punishment, It assumes that crime is an evil

85. Above, pp.80-92,

86, Thorsten Sellin, his foreword of Punishment and Social
Structure, Columbia Univ. Press, New York, 1939. Leo
Page, Crime and the Community, Feber and Faber, London,
1937, p.79-89.
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against the public interest which should be prevented. On
the other hand, it is to the good of the individual not to
commit this sort of setion again, evgn if the means of pre-
venting him are necessarily painful, ’

The protection of society is, I think, the purpose
behind such punishments as those in question, i.e. punish-
ments for wine-drinking and zpostasy.

Islamic law prescribed deterrent punishments for such

crimes(or misdeeds), in order to protect Muslim society
0o

from their conéequences. To support this view, one

should show what effect these misdeeds could have upon

the community, and how they could hsrm its existence or
efficiency. For the sake of clarity, the subject is divided
into two sub-sections.

Ve 1. Wine-Drinking:-

Alcohol is as old, no doubt, as civilized man; nearly
every society appears to have disggvered it, in one or
another of its many preparations. In Western social life,
alékghol has an honoured and traditional place. Prof.

Kessel and Dr. Walton stated in the very beginning of their

87. Page, ibid. esp. p.83.

88, Muslim Writers_treated these two crimes among the
offences of "hudud", so what has been said about the
inadequacy of their work ther:s is applicable hiare,.
See p°67o

89. Carstairs, G.M. in his foreword of Alecoholism, Pelican
Original, 3rd revised edition, London, 1969.
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book "Alcoholism" thzt "it is the abstainer who strikes
us as the more abnormal".go

As for the reasons behind this universzal habilt of
drinking wine, the same authority declared: "with alcohol
we offer hospitality end display omr sociability ... over
a glass we enjoy old friénds and make new ones, proclaim
our loyalties, discuss affairs, negotiate and seal bar-
gains ... strangers relex and mingle if alcohol is pro-
vided ... drinks will make them (the strangers) socialize ...
they will become less inclined to judge others critically.
0iling the social wheels is at the centre of society's
approbation of regulated drinking."91

The situation was very much the same among Arabs; the
Qur'an indicates that wine has some usefulness. But the
same verse indicates that the drinking of wine is a great
sin and its bad outweighs its good. This great sin was
explained simply, in a later revelation in terms of the
effect which the devil "ggaytgn" had upon those who drink;93
and accordingly it was decléred to be forbidden "haram".

[ ]
The Qur'an classifies wine as an impure thing or "rijs".

This may be questioned as the actuwal reason for its pro-

90. Op.cit. p.l1l.

91. Ibid., pp.ll-12.

92, Surah II, Verse 219,
93, Surah V, Verse 91,
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hibition. But the Qﬁr'gnic verse in which wine is so
classified gives the reassons for this clessification.

It runs: "the Devil seeks only to cast among you enmity
and hatred by means of drinking and gambling, and to turn
you from remembrance of Allah and worship." (Surah V,
verse 91). 5o one can say that the evil effect of wine
on men led to its clessification as an impure thing and
to its prohibition., Yet the latter is borne out by the
fact that the above verse was revealed when a group of
Muslims who, after getting drunk, engaged in a fight among
themselves, whereupon the Xerse was revealed and wine
declared to be forbidden.9 It 1s therefore right to say
that wine-drinking was prohibited in order to protect the
society and the individual from its harmful effect,
However, the prohibition and its explanation were
accepted among Muslims and they still accept it, merely
as the will of God, who has the right to determine for his
creatures what is right and what is wrong, or in the
expression of Muslimsé what is lawful "halal" and what

is unlawful "haram".

-

9%, 1Ibn al-JawzI, Z=zd al-Masir fi'Ilm al-Tafsir, vol.
II, Damascus, p.417.

95. Shalabl, Ta'lil al-Ahkam, op.cit. pp.15-17.

96, This right of making things lawful and unlawful was
reserved to "Allah" in many Qur'anic verses, e.g.
Surah II, verse 275, Strah YI, verse 119, Surah VII,

verse 32, Surah X, verse 59, etc.
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Accordingly, Muslim writers have said very little
about both the utility and the harmful effect of alcohol
drinking.97 In fact, the vast majority of Muslims, if
not all, disapprove of 1t, simply as it is not allowed
by the religious law of Iélam.

In recent times, scientific research has made a good
contribution to our knowledge about the harmful effects of
alcohol. Doctors, criminologists, psychotherapists and
sociologists, have all proved alcohol to have a consider-
able effect on both physical and mental health and there-
fore on criminality and the crime rate.

An important chapter of Kessel's and Walton's book
"Alcoholism"™ is the one dealing with the harmful effects
of alcohol on the brain and the body. These effects can
differ, from malnutrition to the destruction of brain
cells. Symptohs of each effect are different, and the
chances of recovery are different tooj while some may 8
recover completely, some may suffer permanent damage.9

Dr. Frances Smart discussed some cases which proved
an effective causal relationship between aleoholic addic-

tion and the committing of crime. In one of these cases,

a man of forty-two had had periods of compulsive fire-

97. See for exauple what Ibn Kathir_wrote about it in
Vol.I, p.255 of his Tafsir al-Qur'an.

98. Kessel and Walton, op.cit. pp.30=42,
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raising. The fire-raising had always followed fairly
heavy drinking, or, to use the man's words, he "only
thought about fire-reising when he was in a particular
mood, and this only came on after he had been drinl‘cing."99
There zre other cases to which Dr. Smart referred, connec-
ted with drinking and the committing of crime, but this
case 1is the most serious one.loo

The relationship between drunkenness and crime was
discussed in different parts of Hermann Mannheim's dis-
tinguished book "Comparative Criminology".lol In this
book, the relationship between drink snd motoring offences
was discussed, and a reference was made to a report by
the Medical Research Council about the effect of small
doses of alcohol on driving, which indicated thet drivers
under the influence of zlcohol are responsible for about

102.
500 deaths, and 2000 or 3000 injuries annually.

99. Frances Smart, Neurosis and Crime, Ed. by B.C. Brown,
Gerald Duckworth and Co. London, 1970, pp.2k-5. See
also 5ir Norwood East, Society and the Criminal, H.M,
S.0. London, 1960, pp.281-293. The Report of the
Working Party on Hgbitual Drunken Offenders, H.M.S.O.
London, 1971,

100. Op.cit. pp.15, 23, et seq. 68 et seq.

101, First Ed. Routledge & Kegan Paul, London, 1965, vol.
I, ch. 1% and 18, vol.II, ch.26,

102, Ibid. p.248 and F.N. 40. The report was conceééd
with motoring accidents in the U.,K. and its results
were published in the Observer, 6.10.59.
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Moreover, the connectiéon of alecohol with homicide
cases and juvenile delincuency, was discussed too. For
the latter, the same guthority quoted some resezrchers!
results which proved an indisputable relationship between
aleoholic parents and children who committed crimes.103
For homicide, drinking was the cause of motive of 90

cases out of & total of 551 of murders committed in

England and Weales during the twenty years ending in

104
1905, Mannheim £1so referred to some researchers
who illus%ggted the relstionship betwesn aleohol and
homicide.

Figures and statistics referred to by C. Hibbert,
prove a very close relationship between drinking end
crime, in Various6Western countries, including the

United States.10

What has been said, about the harmful eff-cts of
drinking, on both the individual and the community, and
especially azbout its relationship with crime, is enough
to supvort the prohibitionists' view. These facts were

completely unknown et the time when Islam prohibited

drinking, but they are often used in recent writing to

103. Ibid. p.248-49.

10%. Fry, Arms of the Law, Viector Gallancz, London,
1951, p.189.

105, Mannkeim, ibid.

106. g% Hibbert, The Roots of Evil, London, 1963, p.255~
e
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Justify the "hedd™ »unishment that wes eclaimed to have
been apolied for it.107 A better avpproach, I think,
could be thet these facts are clear evidence for the
harn whiithay befall the person who drinks, and his
society. ° Therefore, it justifies, and could underlie,
the stecte's intervention, by mecns of punishment, against
drunzards. TJut this punishment should be determined in
each society in order to meet the real needs in part-
icular circumstances.

As far as classical Islanic law is concerned, these
facts have nothing to do with the punishment dealt with
in the legzl manbzls. That was a punishment establibhed
on religious grounds i.e. to follow the Prophet's, or
rather his companions' "sahaba" teaching. But as far
as modern Muslin societiés.are concerned, such facts
were the grounds on which the prohibition of drinking
and of its production and trade, were introduced in
Kuwait.109

However, it is interesting that the punishment pre-

scribed by the penal code of Kuwait is not the claimed

"hadd" punishment, in spite of the strong influence of

107. See e.g. 'Uda, op.cit. vol.I, p.651.

A

108. See Ted Honderich, Punishment: the Supposed Just-
ification, Hutchinson & Co., London 1969, p.176.

109. The explanatory memorsndum of the articles 206 =nd
206 A, B znd C of the penal code of Kuwait.
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conservative circles end organizations there; the pun-
ishment fixed by the penel code varies according to the
crime committed. TIts minimum is six months' imprisonment
or 50 dinars' fine, and the maximum penalty ie 10 vears!
imprisonment or 300 dinars' fine. Such a »nunishment
could be classified as a "te'zir" punishment, but not as
o "hedd"; end it has been proved to be successful in

serving the aim of protecting society from the dangerous
effects of drinking.llo |

To summarize, we cen say that the underlying phil-
osophy of the punishment for drinking In TIslamic law is
the protection of society, by means of a deterrent pun-
ishment. Society needs to nrotect itself against the
spread of such a hebit becazuse of its undoubted harmful
effects, and clso beczuse of its relationship to crime,
A reference has been made to the pioneer experiment of
introducing a punishment for drinking and wine-trading in
Kuwait, which has shown that the so called "hadd" punish-
ment for wine drinking in a2 largely conserva%ive Muslim
cormunity was replaced by a "ta'zir" punishment in terms

of fines and imprisonment, and that was with regard to the

facts brought to light through modern scientific research.

110. Although there ere no figures available concerning the

effectiveness of the new punishment in Kuwait, I have

served there in the Legal Dept. of the Council of Min-

isters from 1967 to 1939 and my own experience led to
the stated conclusion.
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Attention may be given here to the similarity between
the offence of drinking cnd thzot of drug addiction. It
1s common knowledge that drug addiction is a hebit which,
through its harmful effect on individuzls, endangers
society. 1In the West, and a2lmost 21l over the world, the
campaign egainst drug addiction is now wider znd stronger
than ever. Yet the habit is still increasing czlarmingly.
The Muslim Jjurists who dealt with the problem of
druvg addiction agreed to the prohibition of drugs, but
disagree as to the penalty for it.111 Mainly the Islamic
legal manuzls deecl with the eddiction to cannabis or  ;
"hashish". But the agreed prohibition, evidently, covers
ail other drugs. To'return to the Kuwait experiment agaln,
it is interesting that under the Kuwait penal code, drugs
are treated in the same section as wine drinking and
the related offences are punished by very similar penal-

112
ties.

Ve 2., Apostasy:-
Avostasy is less discussed than drinking. The subject
is comnletely unknown to Western writers; some oriental-

ists have written about it, but only to explain the Muslim

111. Ibn Teymiyya, al-Siyasa al-Shar'iya', pp.116-19,
Rarzfi, FUrlq, vol.I, p.26.

112. Articles 207, 208,
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point of view, as they understood it. It was dezlt with
in the Jewish Encyclopaediz, but only as a matter of
historical importance, and without any attempt to ex-
plain the philosophy behind its punishment in Jewish law,

As for Huslim writers, it has been mentioned that
there are two different views about it. The most common
is that the punishment for cpostasy is the dezth nenalty,
and it is a "hadd" punishment. A less common view, but
well-documentéd, is that it is a "ta'zir" punishment,
which could be as severe as a decth penalty, end which
nust, like all "ta'zir" punishments, be determined
according to the particular circumstences in each case,
This view I have agreed with., But none of the supporters
of either of these two views have tried to aﬁproach the
purpose behind prescribing a punishment for such conduct.
The holders of the first view did not analyse its pur-
pose because it was, according to them, a "hadd" punish-
ment which need not be widely discussed, bu% completely
accepted as the will of Allah. Those who hold the second
view do so unquestioningly because they concentrate on
presenting evidence and proof of their view. Indeed one
can find, in some of the Islamic law texts, some general
expressions about the reasons. behind the punishment for
apostasy, especially in the Hanafi school books, but such
general comments do not cont;ibute much towards fulfilling

the aims of an attempted modern legal study.
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I assumed, in the beginning of this section, that
the philosophy behind the punishment of drinking and
apostasy 1s the protection of society against the poss-
ible or actual harm of such acts. This has been adequate-
ly proved with regard to drinking., Whether or not it is
right, too, with regard to apostasy, is the subject of
the next pages.

Some preliminary knowledge is necessary for this,
The first thing is the widely-believed principle among
Muslims thet Islam provides a whole system of life, start-
ing from birth, extending throughout every minute of 1life,
and governing the events following death. The laws of
child-feeding and nursing, marriage and divorce, legacy
and inheritance, bargains and contracts, war and peace,
international relations, the treatment of minorities and
many others have in one way or another legal rules re-
lating to them in the sources of Islamic law. Secondly,
Muslims, and especially Muslim jurists, considered all
these aspects, as having the same importance as, let us
say, that of ritual prayer and fasting. The problems of
arising should be treidted and solved in the way recommend-
ed by, or atl%gast in harmony with, the related rules in

Islamic law. Accordingly, £11 aspects of Islamic law

113, See e.g. Ibn al-Qayyim, al-Turug al-Hukmiya, Cairo,
1953, p.13. 100 et seq. Mawdudi, The Political
Theory of Islam, Arabic trans. 3rd Ed. Damascus,

1667, p.49-51,



140,

should be tcken and aceented 2s a2 Uﬁltv, Oor as one
11%

nicture which onc c-nnot subdivide, With rezerd to
these nrinciples, some jurists think thet if the govern-
nment or the rvler "ol-Fakim" scts cgoinst gome of the
rules of Islanic lav, ﬁo snould he advised by the learned
nen to roetify the error ia harmony with them, =nd to
remody the harm, i ony, brovght -bout by his zecticns.
IT he, or the governncnt, decs so the matter is over.

But if not, the brlievers should fisht for their right

to be governad in accordones with tho divine rulecs of
115

Iclamnm,
Thus, o Miglin state should bo shaped, znd the

verious authorities in it shouvld be given thelr poweor,
in cccord=zncz with, snd not outside, the limits of the
law of Islam. This prineiple is recognised ss a vory
ndament~1 one, to the extznt th-t ~11 conflicts and
challenges which have been raiscd against the rulcrs o$

16

one or another Muslim country, were connected with it,

11%, Al-8Shatibi, al-I'tisam, vol,II, Criro, 1332 A.H,

p, 24245, .

115, Ibn Hazm, o1=Milal v~'~1-N1@11, vol.IV, Cairo, Ed,
(n.dy), »p.171-176. 'Uda, ISlam and our Political
Affzirs, 21 Islem wa'awda una al-Siyasiya', 2nd
Ed., Beirut, 1967, »p.151-153,

116, It was this principle which underlay the conflict led
by somec of the °hi'1 leaders sgainst the Unmayad_and
'Abgassid Stotes, behind the conflict between 'Ali b,
Abi Talib znd a2l-Khawarij, and between the VWahhobils
and the Ottoman Empire in thz ninetcenth czntury.
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Even recently the demend to cdo»t this principle was‘
behind the conflict between the Islamic movement and
some of the Arab governments.ll7

It is quite natural, according to such principles,
to consider loyalty to the laws of the community as a
kighly necessary condition for the enjoyment of the pro-
tection of the law and the authority of the state. At
the some time, it 1s netural to consider disloyslty as a
recscen for justifying the deprivetion of such protection.

This was the ex;:lanztion given for the punishment
for zpostasy by some modern writers on the subject.118

The question which remains is - how disloyalty to
the Islamic law could be an act harmful to society, and
its punishment be justified. For this point we can give
two explanctions. The first one is that of the case re-
ferred to in the Qﬁr'En,llg i.e. the case of the Jews vho
used to pretend that they accepted Islam at the beginning
of the daoy, and then at the end of it they used to say
that they had rejected it, in order to detach newly

120
converted luslims from their religion.

117. The example of this is the conflict between the Egypt-
ian government and the movement known as "The Society
of the Muslim Brotherhood" during the years 1954-65.
See for a brief but careful survey, Hassan 'AshmawT,

one of the foremost_leaders of the movement, in al-
Fard al-'Arabi wa'Mughkilat al-fukm, Beirut, 1979,
pp.174-180,

118. *Tda, op.cit. vol.I, pp.534-538.

119, ©Surah III, verse 72.
120. See above, pp.1l22-3,
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The second is the case of those who apostatize from
Islam and join hands with its enemies in an actual state
of war, or collect reople cgainst Islam or the Muslim
state and then fight against it.

Both cases ere clearly hsraful to the society; the
first leads people towezrds the rejection of the law and
order of the society which is based on its religion,
by rejecting the religion itself, cnd the second involves
the reising of war, or helping those who raise it, against
the arostate's own state. In both cases punishment is
justified, I think, in order to protect society from
the harm brought zbout by the anostate's action. 1In any
other casc, however, i.e. the cazses of simple chenge of
religion, the punishment cznnot be justified. Thus I
understand the Hanafi schodl's view of punishing the
male spostate oﬁly, and lecving the female apostate un-
vunished because she is not able to fight against the
Muslim country, while the male apostate is able to do
so.121 ‘

This view was understood by some as based on "pot-

122
entiality to fight", so it was therefore not accepted.,

121, Sarekhsi, Mabsut, vol.X, Cairo, 1324 A,H. p.116.
122, Muhemmad 'Ali, The Religion of Islam, p.599.
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But the fact is that it 1s based on vhat usually happens,
and not on the mere potentiality. The proof is that
some of the Hanafi school jurists said that "en apostate
could not be.punished for mere unbelief, but to prevent
the mischief of war" which follows his rejection of
Islam.123

Minelly, the conception of punishing & person who
displays disloyalty towards his country is well known
to all legal systeums.

In modern legal systems, it may be called treason, .
or conspiracy, but the concept is nearly always the same.lau

A summary of what has beén said could be as follows.
Islem is regarded by luslims not as a mere religion, but
as a complete system of law. Its rules are pfescribed
not only to govern the individual's conduct, but also to
shape the basic laws and public order in the Muslim state.
Accordingly, apostasy from Islam is classified as a
crime for which there is a "ta'zir" punishment. The

punishment is applied in cases where there is harm brought

about by the apostate. So in excepticnal cases where

123. Fath al-Qadir, vol.IV, op.cit. p.389. B8arakhsT,
ibid.

124, See Mozley and Whiteley's Law Dictionary, under
Treason and Treason Felony, 8th Ed. Butterworths,
London, 1970, pp.368-369. The second book of the
Egyptian penal code, Khellfa, al-Nazariya' al-
tAoma 1il-Tajrim, CaiTro, 1959, pn.250-253.
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someone simnly changes his religion the punishment cannot
be applied. 3But it must be remembered that this is only
a rare exceptional case, ond the common thing is that
apostasy is accompanied by some harmful actions against
the state. A comparison between the concept of punishing
those who commit treason in modern systems of law, and
those who commit apostay under Islamic law could be useful
towards understanding the notion of punishing avostates
according to the law of Islam. The notion of protecting

society is the underlying philosophy of this punishment.
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CHAPTFER III.

RETALIATICH (QISAS)

PUNISHMERT FOR HOMICIDE AND WOUNDING

Undoubtedly the greatest crime known to mankind is
murder., It has been punishable in all systems. of law
from early history, and throughout the ages up to today.
The »punishment prescribed in Islamic law for nmurder -
and the infliction of injury - is what is called "Qisas"
or "Qawad" (retaliation), i.e. causing the culprit hérﬁ
exactly equal to the harm he inflicted on his victim;l

In studying the law of "gisas" in Islam, the most
imnortant point is the classifiéa%ion of the aCf of
homicide, i.e. is it a crime for which the state nmust
interfere by means of punishment, or is it a civil wrong,
or tort, for which a remedy is available for the wronged

individual if he so requests. The place given under

1. The word "gisas" is derived from the verb "gagga" mean-
ing 'he cut' or 'he followed his track in pursuit! and
it came therefore to mean retaliation by killing for
killing, and wounding for wounding. The word "Qawad"
is derived from the verb "gada" meaning to drive and
to lead. 1Its usage in the meaning of "Qiszas" is due
to the fzect that the culprit was often led by scme-
thing (e.g. & plece of rope) to the place of execution,
or because he was led by his zction to the result which
followed, i.e. the execution of the "qigas" against him.
However, the word "qiszs" is much more common in Islamic
legal writing then the word "qawad". See for details Ibn
ManzB@r, Lisin al-‘Arab, vol.VIII, Cairo, p.34l., Ibn Firis,
Mu'jam Magayis al-Lughat, vol.V, Cairo 1369 A.H. p.ll.
Sharabasi, al-QisZs TIl-Islam, Cairo, 1954, p.17.
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Islamic law to the individual's wishes, in the context of
"gisas" distinguishes the treatment of homicide there, from
its.t;eatment under modern legal systems. For under Islamic
law homicide appears to be essentially a civil wrong the
remedy for which is the victim's concern, or his relatives?',
and not as a crime in the strict sense. Such is one's
first impression of the subject when one reads Islamic
law texts. DBut a close investigation may lead to a slightly
different conclusion. We will turn to this later in this
chapter,

The following aspects will be dealt with now: the
historical background of the law of "qisas", retaliation
and blood-money "diya", some disputed péiﬁts, and the
application of Hgisas" under the venal codes of some Muslim
countries. Afterwér&s the problem of c¢lassifications will

be approached.

I. The Historical Background:-

Among the Arab tribesmen of pre-Islamic Arabia, the
feeling of hostility was characteristic. Friendly co-
operation in 1ife was known only among the members of the
same tribe.2 One of the main feztures of this state of

hostility was personal revenge for homicide. The obligation

2. Almed Ibrzhim, 21-Qig@s fil-Sheritati'l-Islamiya (a
Ph.D. _thesis) Cairo, 194k, p.9. It is noteworthy that
the Qur'an mentioned this fact in more than one verse

in different chapters, e.g. Surah III, verse 103,
SUrah VIII, verse 63,
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3 - 3
of vengeance (thz'r) was imbred in the Arabs' very nature.
Historians often refer to cases of revenge between two or
mcre of the tribes which lasted for severzl years =nd began
for ahvery trivial recson such as a female cemd or a stupid
0T, It was by no mesns rare for the motive of vengeance

to turn into an actual war between two tribes; the war

between the tribe of Banu Bzkr and the tribe of Banu

Taghlib lasted for 40 years beczause one of Bani Taghlib 5
Killed & female camel belonging to a woman of Bani Bakrl

An cttempt at a npeace settlement was made after the killing
of the son of a distinguished Areb i.e. Shes b. Zuhayr
b. Jﬁgﬁaymah, but the father asked the representaotive of
the killer's tribe to do one of three things in order to
stop him from telzing revenge for his son: to return his
son to life, to fill his garment "rida'" with the stars,
or to hend over =11 the killer's tribe to him to be killed.
"5till" the gather continued, "I will not be compensated
for my son."

One of the strongest causes behind the motive of

revenge "tha'r" among Arab tribeésmen was their belief

3. ‘hderson, Homicide in Islamic Law, B.S5,0.A.S. 1951, p.811,

Y. TIbn 'Abd-Rebbih, al-'Iqd sl-Farid, vol.VI, Cairo, 1940,
pn.0, 71-77.

5. Kulayb_b. Rabi'g killed a female camel belonging to
cl-Basus bint Mungigh. See, ibid.

6. ghafi'i, Tmn, vol.VI, p.7.
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that after the death of a murdered person a night-bird,
known zs "hama" would stand on his grave and cry: "I am
thirsty, give me & drink" i.e. the revenge should tzke
place to quench her thirst!7

iloreover, revenge used to be taken not only against
the murderer but ageinst any of his fellow-tribesmen,and
frequently tribal pride would only regard several victim?s
an equivalent to one fellow-tribesman and the same was
applied to the infliction of injury.

Blood-money "diya" was ltnown among the Arab tribesmen
as a peaceful alternative to revenge. But it varied
according t. the position of the murderer and his tribe,
Ad for Qﬁraigﬁ, the customary blood-money was a hundred
camels but for the nobles (Umsrz, s. imir) it was one
thousand. It was very common, on the other hand, for the
blood-money for some tribes to be half that of other
tribes, a rule which was due largely to the difference
in strength and prestige between one tribe and.amﬂmerbg

The law of "gisas" was introduced by Islam into this

society. Just retzli-tion ecllowed one life, i.e. the

life of the culprit only, to be taken for the 1life of the

7. Demiri, Hayat al-Hayawan, vol.II, Ceiro, (n.d.),
p.437-40. al-Jahiz, Kiteb al-Hayawan, vol.II, Cairo
1356, A.H. p.298,

8. Ibrahim op.cit. p.9. 2Anderson, op.cit. p.812,

9. Ibrahim, op.cit. p.10. Ibn Kathir Tefsir, vol.I, p.209.
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murdered person, or a fixed amount of monev to be
exacted as blood-money. This was not to vary from
onne tribe to cnother or z2ccording to the vietinm's

nosition in his tribe. The law of "gisas" will shortly

be discussed in 4detzil but 2t this stage one should

note that the Nur'znic law "rsdically altered the legal
10

incidents of homicide" from the »pre-Islamic custonm

of revenge "tha'r" to the Islamic law of "cisas"™, The

distinction is illustrated by the change of terminelogy.
Justice is now to be measured "in zccordqsnce with the

moral standerd of just and exact renaration for loss
11

suffered", Moreover, the maxim "a life for &z life"

stems from the religious p{%nciple that all Muslims are

equal in the sight of God. It was in terms of these

principles that the punishment for "qisas" was prescribed;
® °

eand it should be understood accordingly.

EN

10. Coulson, A History of Islamic Law, p.18,
11. TIbid.

12, 1Ibid. It is noteworthy that Prof. Coulson here
considered the majority's view which cleims equality
between Muslims but not between them_and non-
Muslims. But according to the Hanafi school,
eouallty in relation to this particular question
is based not on religion but on being a human being.
So "oisas" should be executed when a Muslim kills
a non-Muslim, while the majority's view does not
allow "gigag" in this case, but only blood-money.
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IT., Retalintion and Blood-lMonevs:-

The punishment for homicide and the infliction of

injury in Islamic law could be either "gisas" (retaliation)
or "diya" (blood-money). "Qisas" itself is divided into
two categories: "gisas" for hémicide "fitn-nafs) and
"gisas" for woundiné EfT'mE dun'an-nz=fs). For the former
it is.more comnon to use the term "giszs", while for the

letter to use the term "qawad". As for "diya", the term
is comiionly used for blood-mocney owed‘for ki11lling, while
the term "aresh" is used for blood-money owed for wounding.
Again "diya" and "kaffare" or penance are remedies for
accildental homicide, but we will not deal with them at

this stage as we are more concerned here with the punish-
ment for deliberate homicide or wounding.

In the Qur'an both kinds of homiédide are mentioned:
deliberate and accldental. For deliberate homicide the
punishment prescribed in the Qﬁr‘gn was the killing of the
culprit; or blood-money if the relative(s) of the vietim
did not demand "gisas". In Surah II, verses 178-9 the
Qurtan says: "O beiiévers, prescribed for you islgetaliation

for killing freeman for freeman, slave for slave , female

for female. But if aught is pardoned a man by his brother,

13, Here and throughout this thesis I am omitting all
that is found in the books of Figh about slaves,
simply because it has long been a matter of histor-
ical concern only.
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let the pursuing be honourable, and let the payment be
with kindliness. That is a lightening granted for you
by your Lord, and mercy; and for him who commits agfression
after thot - for him there awaits a painful chastisenent,
In retaliztion there is 1life for you ..."1u. In Surah
IV verse 92 the law for accidental homicide was laid down
"never should a believer kill a believer; but if it so
hapoened by mistake ... he should free a believing slave,
and pay compensation to the deceased's family, unless they
renit it freely ...".15 Taking these verses together, the
jurists laid dowm the principle that there is no "gisas"
owed for accidental homici%e, but only the blood—monéy.
and penance or "kaffgra".l

For deliberate homicide the punishment of "qisas" means
the taking of the culprit's life on account of his.mﬁrder.
This is, in modern terms, the death penalty for murder.
The jurists are agreed on this, but their opinions vary
about the means by which the death penalty should be carried
out in cases of "q1§§§".17 The Hanafl and Hanball schools

14, Prof. A.J. Arberry's translation, Ehe Qur'zan Interpret-
ed, Oxford Univ. Press, in the World's Classics,1969.

15. Yusuf 'All's translation, New York, 1946,

16. Jassas, Ahkwm al-Qur'zn, vol.II, p.222 et seq. Shafi'T
Umm, vol.VI, pp.4 et seq.
17. It would be clearer to discuss this point here, than

to add it to the other controversial points to which
we will turn afterwards.



hold that the culprit should be killed by the sword

18
whether or not he had killed his wvictim in this way.

On the other hand, the Maliki, 3h~fi'i and Zahirl schools

think that the murderer should be put to death in the same

19
way as that which he had used to kill his wvictim. The

first view assumes that the purpose of prescribing Mgisasn
as a punishment is to put the murderer to death for his

crime, so it should be done only in the easiest and most
20

effective way. The second view depends on an interpret-

ation of the meaning of the word ’"gisas” as "equality”;
b «
therefore equality should be considered both in the

taking of the culprit’s life, and in the means by which
21

it should be taken.

According to the late Sheikh Shaltut, one should not
concern oneself with the Jjurists’ views about such a
subject. It is related that the Prophet ordered the
believers to improve the method of killing (even for

animals) . So whatever quick, easy and efficient means
22

of execution can be found should be used. Therefore,

18. Jassas, ibid. volt I, pja.l60-3. Matalib u}i al-Uuha,
Sharh Ghavat al-Muntaha, vol.VI, p.52.

19. Mudawwanah, vol.IV, p..h95-6. Turn, vol. VI, p .5+
Muhalla, vol X, pp.370-78.

20. Jassas, 1bid, p.l61l. Matalib TUYT al-TTuha, op.cit. p. 52.
21. Muhalla, ibid. p.370 et seq. Jassas, ibid.
. LA 4
22. Mahmud Sh-.ltut, Islam ’'Agida w”-Shari'a, 2nd Ed, Cairo,
196**, P.3S3. See -Iso a decisionTFntwa) of the Azhar

jurists’ comaittee*, Majallt 1-Azhar, vol,VIII. p.503?
referred to in Ibrahim's al-Qisas, op.cit. p.208.
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one can conclude that retsliation for deliberate homicide
is the punishment prescribed in the Qur'zn, and it should
be carried out in the way that causes the lesst possible
amount of pzain.

Unlike reteliation for ‘homicide, retcliaticn for

wounding was not preccribed in clear terms either in the

.
11
.“; L

r'an or in the Sunna. The varsas of the QUr'an on which
the jurists baosed the law of retaliation for wounding are
a2ll controversial. The most important one is verse L5,
Surah V "We prescribed for them (the Isrzelis) a life for
a life, an eye for cn eye, a nose for a nose, zn ear for 5
an ezr, a tooth for»a tooth, and for a wound retzliation.." ’
But to interpret this verse as a source for the law of
retaliaztion for wounding is unjustified as it concerns

what was revezled and prescribed for the Jews in the Torah.
It is & vpart of a set of verses concerning the law prescrib-
ed for the Jews and the Christians. Accordingly it is

not the proper verse on which to base a verdict, part-
icularly when the last statement but two of this set of
verses says: "For each of you (the Prophets) gﬁ have
appointed a divine law and a traced-out way." as it indi-
cates the fact thst every Prophet has his own law revealed

25
to him,

23. Arberry's translation; see Ja@%gs, op.cit. vol.IT,

[ 4

n.232. Mughni, vol.VIII, Cziro, 1969, p.320-21,

2%, Qur'an, Surah V, Verse 48.
25. Sbeltut, ibid. pp.403-5.
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The other verses which are used in the same way are:
verse 1S4 Surah II, end verse 126 Surah XVI. Again all
these verses are irrelevant in this context as they were
revealed to determine the relationshipn bstween the Muslinm
state &nd the ng;-Muslim states, but not to be adopted by
Muslim society. 0

Ls for the SUnna there is only one revort in which
the Prophet is said to have ordered refaliation for wounding.
This is the report related by Bugggrf end Muslim: & woman
broke another woman's tooth, and the Prophet ordered her
tocoth to be broken in retaliation, but her brother Anas b,
al-ITzdr swore that his sister's tooth could not be broken.
Then Ehe victinm's relztives accepted the "diya" instead of
"qis'a-s".g,7 This report was subject to discussion: many
poiﬁt; in this report sre the subject of dispute, was it
Anas b. al-Nedr who swore that the sister's tooth could
not be broken; or was 1t his mother? Did this happen once,

or twice? The collectors of "hcdith" are not unesnimous

about the Prophet's words either. Moreover, it is only

26, TIbid, p.405. Kasani, Badzi', op.cit. vol.VII, p.299.

27, lMighkat al-Masabih, vol.II, p.261. It was related
too by the other Six collectors of "hadith" except
Tirmidhi. See, Shaltut, op.cit. p.402.
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"infornztion of one" wirich the scholzrs of “Ugﬁl al-Figh"
deny to be a sound basis for establishing a 1aw.29

Accordingly, one czn say that the law of "gisas" for
wounding is not laid down by the OUr'an or Sunna. Can we
then find another source for it? According to Shikh
Sh=1tut it is based on consensus "ijma'"; the jurists
from the time of the Prophet until todezy are agreed about
it (although each school or single jurist on = different
basis). It is not = case of "ta'zir" which can either be
adopted or not, but a law established on consensus which
shou%% be followed according to all the schools of TIslenmic

law.

The conditions required for "qisas" for wounding can
[ ]

be summerized as follows: a) the wound must be deliberate

28, "Information of one" refers to the reports related by
one_follower of the Prophet in their age (lasr_as-
sehaba) and by one of their followers (attabi'un) and
so on till it was written in the collections of reports.
On the oth=sr hand there are the reports handed down to
the collectors in "regular succession® i.e. related in
each age by a great number of narrators, so the idea of
their having combined in telling falsehoods ig excluded.
The first kind of report is_known as "hadith ahad" and
the second as "hadith mutawatir" to which the power of
establishing & new verdict or law is mostly agreed_
upon. See, Khallaf, Usul al-Figh, pp.36-4k. Shaltut,
ibid. pp.73- -76.

29, Shaltut, ibid. p.406.

30. Inid. p.4Ok. Jassas, op.cit. p.232. Shafi'i, Umm,
vol.VI, p.W4. Whére both authorities Telated the

o

consensus.
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"Tamd" and not sccidental "khata'"s b} the part of the

body on which "qisgs" may be inflicted must be the sane,

and in the same condition, as the part of the victim's
body which was injured by the culprit. c¢) it must be

practicable to inflict "gisas" i.e. the injury must involve
. e 31
cutting off from a joint as for example from the wrist.

If all these conditions are fulfilled, "qisas" must be

inflicted, according to Malik and Shafi!'i by experts in
32
order to avoid any possible error. The jurists of the

Eanafi school zgreed that Myisas" for wounding should be
inflicted, in two cases only:.tﬁe case of an injury which
reaches the skull-bone (al-muwaddaha) and_the case of
articular injury (al-jincya 'ala-m1f§a1) 33

All other cases of injury are either unanimously held
not to be subject to "gqisas", or agreed upon among the

Hanafi jurists but not among others, or subject to dispute

31. Huggnl, op.cit, pp.320-21. Mgtalib U11 al-Nuha; ODe
cit. pn.63=9. Umn, vol.VI, p,44%. Badai' al-Sanai',
vol.VII, pp.297 et seq. Hattab, his commentary on
Mukhtasar Khalil, op.cit. p.24b et seq.

32. Mudewwanah, vol.IV, p.499. Hattab, ibid. p.247. Umm,
ibid. p. 52 Prof. J. Schacht in hlS artlcle, Qisas,
in the Encyclopaedia of Islam referred to Malik®

only &s requiring this condition.

33. Shaltut, op.cit. pp.399-401l. It is noteworthy that he
Tightly described this latter case as a mere assumption.
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34 7

emong the Hansfi scholars themselves. However, in

the texts éf Islamic law there is quite a long discussicn
concerning the different kinds of wounds snd the possibil-
ity of equality in reteliation for eachj together with the
possibility of fulfilling the other conditions required.
All these discussions I have left untouched, as I think

it is a matter for expert knowledge 2nd not a matter for
legal knowledge. One must accept the opinion of z surgeon,
for example, about when just retzlizstion is physically
possible, snd vhen it is nct.

A scholgr of Islamic law, however, has nothing to do
with such a decision as it is completely beyond his field
of experience and knowledge. It is possible that the
jurists made correct decisions about some of the topiles,
but at any rate they cannot be taken as the final word for
the above reason.

It remains, now to explain the other aspect of the
punishment for homicide and wounding. The "diya" or
blood-money is the sole punishment for quasi-deliberate

homicide (ggabah al-tamd)., It is due in cases of deliberate

34. I have left the question of M"qisas" for wounding by

a man of a woman at this stage as it will be referred
to later on among other disputed points.

35. 1Ibn Hazm, for instance, considered thzt all wounds
make "’ the culprit liable to "qiSas", Muhalla, vol.X,
p.461l., It is interesting that he allows it even
for defloration committed by a man, see pp.455-6.
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homicide if, and only if, the nearest relatives of the
victim do not insist 02 the carrying out of "gisas"
against the murderer.3 At the same time "diya& Etogether
with the kaffarzs) is the renedy for accidentsl homicide.

"Diya" as o remedy for homicide -.end wounding was
prescribed by the Sunra only. It is related that the
Prophet szid "as for quesi-deliberate homicide (Shibhi
al=-tamd) the blood-money is one hundred cemels of which
40 are pregnant." The same number of czmels (100) was
determined8in another report os the "diya" for deliberate
homicide.3 Unlawful homicide, however, is subdivided
into categories which vary from one school to another, or
even from one jurist to another within the same school.
The widest subdivision is that of the Hanafi school which
contains five vurieties: "deliberate "' md", quasi-
deliberate "shabah al-tamd", accidental "Khata'", equi-
velent to ggcidental "jari majra al-Khata" and indirect

"pisabab", Qigas may be carried out for the first sort

of homicide only while the remedy for the other four is

36. More will be said about the relatives! right later.

37. Mishkzgt al-Maszbih, vol.II, p.268, where Nassa'T
DaFimi and b. Magah are quoted.

38. 1Ihid., where he quoted, Nasa'i «nd Darimf, see also
].\ialik, al-.&ﬂuwattc.. Calro, 1951’ p.5300

39. Anderson, op.cit. p.818,
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the exaction of blood-money. These five subdivisions
came into existence as the Hanafi school's view after
the famous Hanefi jurist a1-Jassas (died 370 A.H,) wrote
his book "Aﬁkzm el-nur'an". efore hia, as he stated,
the Hanaffhéurists used to divide homicide into the first
four.only. ! The §Q§fi'§, Hanbali and Zaydi schools recog-
nize three subdivisions onl%: deliberate, quasi-deliberate
and zccidental. The Maliki and Zahiri schools divide it
into two categories only: delibercte and accidental.h2

The definition of each of these categories is dis-
puted not only among different schools but also among
different individusl scholars of the same school, It
is, o8 Prof. Anderson rightly stoted, a metter of "much

complexity and confusion, for often the same writer

40. Ibn—NuJaym, al-Bahr, 21-Ra'ig Sherh Kenz al-Dagai'a,
Cairo,(n.d.), vol. VIII, p.287.  Anderson, ibid.

41, See Ahkam al-Qur'an, vol.II, p.222-3, and Sarskhsi,
Mgbsut, vol XXVI, p. 59

42, Muchal, op.cit. p.260. al-Rewd al-Nadir, vol.IV,
i Muhalls, vol. Xy Do 343 "Mawwaq, his coument-
ary on Mukhtasar Khalil, Cairo, 1329 A.H. vol.VI,
p.240. It is interesting tha t some of the Mallkl
and Hanafl jurists hold a view according to which
the varieties of homicide are the first four of the
five Held b _the majority of the Hanafi school.
See e.g. Kasani, Badai', oc.cit. p.233. and Derdir,
al-Sharh 2l-Kebir, a commentary on Mukhtasar Khalil
airo, (n d.), vol. IY, ».319.
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will in pleces assert that deliberate homicide mesans
homicide committed with the cctual intention to kill,
while in other pleces he will state or imply that it
means homicide which results from en intentionzl uﬁe of
any weazpon or mecns intrinsically likely to kill.® 3

Whether or ~ot the accused intended to kill is
something that only he can know. The difficulty of
ascribing the intention to kill to the accused, in the
absence of zdequgqte precof, led to a divergence of views
among the schools of Islamic law as to the circumstances
in which a homicide should be classified as deliberate.
Generally specking, the Hanafi, Shafi'i end Hanball
schools classify as deliéerate "cases of homicide in
wihich the killer intended to kill and employed some means
likely to have that result." Other cases of homicide
which result from cn act or omission which is not Tikely
to kill are classified as "quasi deliberate™ homicide.
The first cutegory only makes the offender lisble to
"gisas", while the second mekes him liable to blood-
monéy:

The Meliki school, on the other hand, considers "a

porson guilty of deliberate homicide if he causes the

43,  Anderson, ibid., ».819. However for generzlly accept-
ed definitions, see Coulson, Succession in the Muslim
Family, Cambridge, 1971, p.177-8.

4%, Anderson, ibid.
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death of enother by any intentional act or omission,
directed ezgainst a2 humszn being wh&ch is either hostile
or intrinsically likely to kill, ™ ’

However, in cases of deliberate homicide the punish-
ment is the death penalty by means of "qisas". But "gisas!
could be ruled out if the victims! neares% ;elatives o
did not demand it or, }n other cases, when it was imposc-
ible to carry it out. ° Then they may ask for the pay-
ment of "diya" or forgive the killer zltogether. In the
case of their demend for "diya" to be paid, it is to be
& hundred ccmels, and the seme "diya" is due in all cases
of quasi-deliberate homicide zs this does not incur ”qisgs"
(but here too forgiveness mzy tcke place). S0, "diyaﬁ )
is the only remedy in ceses of qua&i-deliberate homicide
cnd 1t is a substitute punishment forhgeliberate homicide,

It is in both ccses to be one hundred camels, according

45. Coulson, ibid. ».177. cf. 'Uda, vol.II, pp.78-83.

46, For_ these cases :nd the different views about them see,
*Uda, op.cit. pp.155-75. Ahmed Ibrahim, op.cit. PP.178-9%,

47. The "diya" is of two categories: Mughallaza, i.e. in
the higher amount, and Mukthaffa, i.e. in the lighter
amount. Both are one hundred camels, the difference
appesrs in kind and zge of czmels only,.

48. There are other substitute and incidental punishments,
i.e. "ta'zir", kaffara and a2l-hirmzn min al-mirath wal-
wasiya "deprivation of inheritance and legacy"§ to
the third reference has already been mede, the first
will be trected afterwards, while the second will not
be considered as it cannot be clecssified as a2 punish-
ment in the legal sense of the word.
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tn one view, on the hezvier or higher rate, and accord-
ing to the other on the ordinery or lighter rate. The
seme dispute existedhconcerning quasi-deliberzte =nd
deliberate honmicide. ’ It has been zlready mentioned
that the "diya"™ is due to be paid originally in camels,
but it is almost universally edmitted that it can be
vaid by an equivalent amount of money, either gold or
silver, cows, sheep or garments. As for the Zahiri school
they believe thct it should be paid only in camels unless
this is imnossible, there being no camels available, in
which case it can be paid by the orice equivalent to 2
hundred camels.so

In cases of deliberate homicide, the culprit himself
is to pay the "diya" from his own property. However,
various opinions azmong the schools concerning deliberate
homicide committed by an insane man or a minor "saghir®
The three schools, except the Shafi'i (its prevalent
view), agree that the "diya'" in such a case is to be
paid by the Maqila" (tribal group to which the culprit

belongs). This is based on the fect that the minor and

the madman are not able to discriminate one act from

49, 'Tda, on.cit., pp.180-181, 190 and of the references
he cited, see Dardir, op.cit. vol.IV, p.237 et seq.

50. 'Uda, ibid, p.170-8 and Ibn Hazm, Muhalla, op.cit.
pp.3é8 et seq.



163.
another or are possessed of a defective power of discrim-
ination. Moreover, Islamic law 1s not regarded as app-
licable to those who have not reached puberty or who
are 1insane. The Shafilis prevalent view allows the
,]diyaM to be paid from the insane end minor* s own property
by method of analogical reasoning tiyiyasl on the ground
that they are subject to **ta*zir,! for their deeds.52

In cases 0Of quasi-deliberate homicide, the fdiya** is
to be paid by the”eaqgila®L of the culprit in all the schools¥*
views except that of the Maliki school, who do not recog-
nize quasi-deliberate homicide (nor do the Zahiri school
of course).53 An important difference between the payment
of the Idiyall in deliberate and quasi-deliberate homi-
cide, is that in the former it is to be paid immediately
after the case is closed by the court, while in the
latter it 1is to be paid after three ye®rs, starting
either from the day of the victim*s death (according to
the Shafi* i and Hanbali schools), or from the day of the

case being closed by the court (according to the Hanafi

school) . There are indeed some points of dispute and

51. *TTda, opoCit. p.179* Anderson, 1ibid,, p.825.

52. Abu Ishag al-Shirazi, Muhadhflhab, Cairo, (n,d.),
Vol.II* p.210.

53*  Mughni, vol.VIII, p.375 *t seq. Badai*, vol.VII, p.255%

57, Ibid. the Malikis hold the- same view as the ganafi* s
in relation to accidental homicide, see Mawwaqg, Op.
cit. p.267.
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contradictory opinions, but we need not go through any
of them. Among the points of universal agreement in
Isleamic law is ghat the blood-money of a woman is half
that of a man. It is interesting, however, that all
Jurists are agreed that it is zllowed to the nezrest
relative of the vietim and the culprit to settle the
matter peacefully "sulhan" oﬁ the basis that the culprit
may pay the victim'; rélatives more money than the fixed
cnount for "diya".57

Up to now we have summarized the »rincinles of the
law of "diya" for homicide &nd it remzins for us to con-
sider the lew of "diya" for wounding.

The subject, in the texts of Islamic law, is very
complex and confusing. Iearly every part of man's body
was discussed in relation to the amount of "diya" or
"orash" which was due to be paid for its injury, and
most of the points were disputed. As we are not concerned

here with explaining the law but with stating the general

principles of it in order to know the philosophy behind

55. For detail see 'Uda, op.cit. pp.192-8. The articles
"Qisas, Katl and Diya®in the Encyclopaedia of Islam,
vols.I & II, Homicide in_Islamic Law by Prof. Ander-
son, and Ibrahim, al-Qisas, op.cit.

56, Shu'rani, Mizan, vol.II, p.127. al-Rawd al-Nadir,
vol.IV, p.568 et seq. .

57, Mughni, op.cit. p.363. Shirbini, Mughni al-Muhtaj,
vol.IV, Cairo, 1308 A.H. p.W5. '
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the punishments prescribed for crimes, we will not go
through these disputed points at all. It is sufficient,
I thinks to say that for some injuries the full amount
of "diya" is due, e.g. the eyes, nose, lips etc; and for
some others a fixed amount, or percentage of it, should
be paid (although theré are different views about some
injuries as well). When there was no fixed amount (either
whole or part of the full diya" the vietim would be entitled
to some compensation known as "hukumat 'edl"., This was
an emount of money to be fixed By the judge "qodi" and
paid to the victim for the loss suffered. |

The fixed amounts were assessed eithdr from what the
Prophet reportedly laid down in his letter to 'Amr b.
Hazm when he was avpointed to represent the Prophet in
Yemen , or from personsl opinion "ij’c:’.h'a-d".s9

Towever, all jurists agreed thst the blood-money
(diya or arcgh) may replace retaliation when it is not
possible to6inflict it or when a peaceful agreement "sulh"
is achieved.o Plood-money is due zlso, according to séme.

jurists, if the culprit has already lost the part of his
body perallel to that which he injured of the victim's

58. §g§£1'3, Risazlah, op.cit. p.422-3, Mughni, ibid.
p.367.

59, Muwatta', Cairo, 1951, p.535.

60, MughnT, ibid., 'Uda, op.cit. vol.II, p.261.
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body. But accogding to other jurists nothing is due
1

in such a case, The payment of "diya" im cases of

injury is the duty of the culprit himself. Fere the

magila is exempt from any resnonsibility., The deed is

the culprit's zlone znd so should be the loss of money

due for it. On this point, complete agrsement ha? been
)2

established among 11 the schools of Islamic law.

IITI. Disputed Points about the Infliction of "Qiszs":-

Under this hecding three points will be treated:
the execution of "gisas" azgainst a group of people for
killing =z single per;oﬁ, cgainst o Huslim for killing a
non-tiuslim "dhimmi" end against a father for killing his
son., Indeed , there are many other disputed points treated
in the texts of Islemic law, but these ere the most import-
ant ones as they are directly concerned with the fundamental
orinciple of "qisas" itself. "Qises" was prescribed to
discourzge the métive for killing.iﬁ nants ngture. "There

63

is 1life for you in retaliation" , is the obvious reason

6l. The first view is held by the Hanbali_and Shafi'i schools,
while the second is held by the_Maliki and, with little
modification, the Hanafi, see 'Uda, op.cit. p.257-8. It
is noteworthy however that the same dispute is raised
in cases of homicide,

62. Jagsag, or.cit., vol.I, ».157 et seq. Baji, al-Muntaqa,
vol.VII, Cairo (n.d.), p.103. NawawI, Mink@j, in the
mgrgin of Tuhfat al-Mujhtaj, op.cit. vol.IV, p.87.
Jughni, ibid. p.382. 1ffihallg, vol.XI, p.50. al-Rawd
al-Nedir, op.cit. ».56.

63, Qﬁr‘gh, Surah II, verse 179.
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given by the Qﬁr'gn for legalizing this punishment. To
hold the view thst "giszs" in the zbove mentioned cases
cannot be inflictegd is.té denolish the theory of "gisas"
itself. So, here we will try to see whot evidence sﬁpéorts
such & vievw cnd to what extent it can be accepted,

ITI. 1. A Groun for a Sinrle Person:-

Hurder can be committed by one person or by a group
of people ageinst one perscn. In the first case there
is no problem about inflicting "gisas" on the culprit.,
But in the second case some of the.Mﬁslim jurists think
that a man can be executed for killing one man but a
group cannot be executed for doing so. This view was
reportedly held by - among others - Zﬁhari, Ibn Sirin, and
feblb b, Abi Thabit. The Hanafi, MMaliki, Shafi'T and
ZahirI schools hold an oppésite view according to which
2 group cen be punished by means of "qiszs" for killing
one person., It is not clear, however, %hich view was
held by Ibn 'Abbas and Ahmad b. gﬁnbal as both views
were sttributed to both of then.

Those who hold the first view support it by an
interpretation of the two Qur'anic verses in Sursh II

and V, &s it is mentioned there that one person can be

killed for one. Accordingly, they claim,two or more

é4. IUghnT, op.cit. pp.189-90. Muhalla, vol.X, p.512.
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people are not "equal" to one, and the law of "qisas"
is based on Yequality", so it is not justifiable to.
kill more than one person for killinz one person. In
fact it is ezsy to refute this claim by saying that
"qisZs" is a punishment for a specific zct, i.e. the
xilling of a person, and eny punishment should be inflicted
for the commission of the act for which it was prescribed,
disregarding the number of people who shared in it. Thus,
when four people shared in killing a boy in Yemen, 'Onmar
ordered his representative there to carry out "gisas"

against them. The szme was done by 'Al1 when three men
killed a single man, ’ lioreover, if the first view is
right, 1t will open the door to anyone who wants to kill
another by allowing him to seek the cooperzgion of a
third person and so escape the punishment.

oo the preferable view im relation to this point is
the majority one which allows "gisas" to be inflicted upon

a group of people for killing one person. The same applies

in cases of "gisas" from a man for killing a woman.

III. 2. A Muslim for a non-Muslim:-

It is characteristic in religious laws to consider

the follower of religion zs superior to other people who

65. Hughni, op.cit. p.290. Jassas, vol.I, p.145.

66. Shaltut, op.cit. p.393. Badai', vol.VII, p.238.
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do not believe in this religion. This distinection is
clearly expressed in the Qur'zn znd the Sunna in relation
to the position of the pegple in the sight of God, esp-
eclally in the hereafter. 7 According to this distinction
the majority of Muslim scholars hold that a Muslim is
not liab128to "qi§a§" if he has killed a non-Muslim,
"ahimmi®, Only the Henafi gchool allows the "qisag"
to take place in such é case., ?

The majority view is supported by Qur'znic verses
vhich declared thut non-Muslims were not equal to Muslims,
end a Prophetic report which forbade the killing of a
Muslim on account of his killing a non-Muslim "kgfir".7o
The Hanafl school supports its view by insisting on the
application of the general meaning of the Qﬁr'gnic verses
relating to "gisas" as these verses did not discriminate
between a Muslié énd a non-Muslim but simply declared
"gisas" to be the punishmint, for homicide disregarding

the féith of the victim, One can add to this the

67. Ahmad Ibrahim, op.cit. p.119.
68. A "dhimmi" is a non-Mulsim living in a Muslim state.

69. According to the Maliki school a Muslim is liable to
the death penzalty for killlng a non-Muslim by way of
deceiving "ghila" as it is in the MalikI view a sort
of "hireba" for which the death penalty is prescribed
as a "hadd" punishment. See Mukhtasar Khalil, with
the commentary of al-Mawwaq and Tal- Hattab, vol,.VI,
Pp.230-3,. Dardir, in the margin of Hashiyat al-
Dusugi, vol.IX, p.383.

70. Mughni, vol.VIII, pp.273-%. Muhalla, vol.X, pp.347-
59. Umm, vol.VI, pp.32-34.
71. Jagsas, op.cit. pp.lkO-lk,
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Prophetic report related by Bukhzri, Muslim and Abu-
Dawud."The life of & Muslinm may be teken in three cases
only - i.e. in the case of a mzrried adulterer, one who
has killed a humzn being "catal nafsan" and one who has
forsaken his religion and separated himself from his
community."72 In the second case mentioned in this
report, the committing of homicide was described as
against "a human being" and not a Muslim human being.

lloreover, to limit the infliction of "gisas" to
cases of killing a Muslim only is contradic@;%f'to t he
general principle of the law of "gisas" itself, as was
stated before. This law was made iﬁ érder to protect
human life, and if one imposes such a limitation on it,
this clearly contradicts its purpose. One cannot deny
that the law of "gisas" is based on equality but equality
in what? This is the question. The Hanafl school rightly
hold that equality here means that bo%h the killer and
the victim must be human beings, therefore, any human
being who kills another human being should be liable to
"qigﬁé“ disregarding the religion of the viectim,

ihe verses used by other schools to support their

view that there is no equality between a Muslim and a

non=-Muslim, are all concerned with the situation in the

72. See above, p. 116-117.



171.
nexp world. So none of these verses is relevant to

73

this discuscion.

As for the Prophetic report concerned, its words
vere not clear about the verdict intended by the Prophet,
so an explanation was necesszry. It is obvious from
what Jasszs said about it that the explanation given
by the ﬁén;fz school is harmonious with the general
spirit éf the Islamic lﬁw rather thzn the explansztion
given by the majority.7

It may be said here thot the Hanafi's view, and that
of the lMelikis in cases of ”ggila".assume that "qisas"
is & punishment by the authority for the sake of jas%ice.
The majority view on the other hend is influenced by the
pre-Islamic distinction between individuals according
to their social or tribal position, a distinction which
Islam completely condemned. On thig basis, the contemp-
orary scholzrs are generally in favour of the Hanafis!
view rather than that of the majority.75 )

At the same time a parallel may be drgwn between

the Hanafis! view and the view unanimously agreed upon -

about theft. It is subject to consensus thst if a Muslim

73. Muhalla, ibid. and Ahmed Ibrahim, op.cit. pp.121-23,
74, Jassas, vol.I, D.142-143,

.2« Almad _Ibrehim, ibid. Shgltut oD, cit. p.393-5.
Uga, vol.I, 5,339 and Vol.TI ’ D.12%." Sharabasi, op.
cit. p.132-3.

75.
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steals a non-Muslim's property and the erime is proved,
the Muslim's hand should be emputated; the cause or
"1illa™ of this is the protection of the non-Muslinm's
property. It is clear enough how illogicel it is to
grant more progection for the non-Muslim's money, than
for his life, This view may be objected to on the
grounds that the punishment for theft is due to God,
"?aqq Allah" and therefore it must not be equal to "gisas!
as the latber is essentially due to the vietim or his
relstives, i.e. "?aqq 2domi", Such cn objection is not
valid, This psrcllel does not affect the fact that the
punishnent for theft is "@aqq Al11lah", but it has the
clear object of prescribing7g punishment for theft, i.e.

the »nrotection of property.

III. 3. "0isas" from » Father for Killing his Son:-

There aore two views among luslim jurists concerning

this point. The Hanafi, Shafi'i and Hanball schools hold :
. . , _ 7
that & fother who kills his son is not liable to "g¢isas'.

*

The MEliki school hold an opposite viev according to which

the fazther is liable to "gisas" for killing his son where

76. Jassﬁs, ibid. p.1luk,

77 o “haldbl, s1-Figh al-Islemi, op.cit. ».200, 20L4-5,

78. DBadai', on.cit.
Iinhaj, vol.IV,

235, Jassas, vol.I, p.lhk, hawawl,

Do
p.17. Mughni, op.cit. pp.285-6,
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79

the homicide is nroved to be delibercte,

The three schoolsg! view is bgzsed on many arguments.
Firstly, there is the alleged Prophetic revort "no retal-
iation is due in ceases of a fether who kills his son",
Secondly, they say that "gisas" is prescribed to prevent
the comnission of homicide,.aﬁd the love of the father
towards his scn is enough to nrevent hin from suech an
act. Thirdly, they claim that the father was the direct
cause of his son's being alive, therefore it is not feoir
that tge son should become the cause of his father's
death. ° To consider this evidence, it is clear that
the second and the third pieces are not based on any
legal principle, but are emotional statements which have
nothing to do with a leg:l tonic. The third niece of
evidence, again, is in fact a mere falsification. It
is not true that the son in such a case may be the cause
of his father's death, It is the father's deed which
causes his dezth., The son was the father's victim, and
he is merely facing his punishment in being subjéct to
"q1§5§“.81 As for the Prophetic report, it is sufficient

to say that at least three of the scholars of '"hadith"

79. 7Bzji, Yunteqa, vol.VII, p,105. Kineni, al-'Igd al-
Munazzam, vol.II, Ceiro_1301 A.H., (in the mergin of
b. Farhun Tebsirat sl-Bukkem), p.253.

80. See the referr-nces cited in F.N. 81.

81. Ahmed Ibrahim, op.cit. pp.104-8. Sheltut, op.cit,
pp.398.
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declored it to be related by untrustworthy neople, such a
"hedith" ceggot be used as evidence or refutstion of any
1égal view,

The Mzliki view is supnorted by ths seneral mesning
of the fur'anic verses which do not distinguish one killer
from another or one victim from znother.

Agoin this view is su ported by 211 the contemnorary
writers aobout the subject ss it is in harmony with the
Islamic lesal pginciples of equality as apnlied in the
lzw of M"gisas", :

It is clear thet the 1G1ikT view fits the idea of
punishment administered by the state for the sake of
Justice, which zllows no distinction between offenders
bzsed on their relationship to the victim. The majority
view, on the other hand, considers homicide as a civil

wrong for which,according to enother Prophetic repogg,

no remedy is granted to the son against his fzther.

82. Ibn-dl-'Argbi, Ahkam sl-Qur'an, vol,I, @airo, p.28
and Qurtubi, Tafsir, vol,II, Cairo, ».249 where he -
quoted that Tirmidhi denied that report to be auth-

entile,

83. Ahmzd Ibrzhim and Shadtut, ibid. It is interesting
thot the same principle is applied for mothers as
well., Also the word father in Arabic means father
and grandfether, or rather generally, all ancestors.

84%. See al-Rawd al-Nedir, vol,IV, ».583-4%, where he
quoted the'Prophetic report "you (the son) and your
property are belonging to your father",
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A final remark zbout zll these disputed points
may be that the chosen view in e:ch point is applic:sble

in cases of "gisas" for wounding as well,

IV. The Avnlication of "Nisas" in Muslim Countries:-
] [ ]

Here we will concern ourselves with considering

the possibility of applying the law of "gisas" in Egypt
under the current penal code. This discuséién came up /-
in relation to the explan:tion of the firstarticle of the
Lpyptian penal code of 1883. A reservation was msde in
this article: that no interfercnce with the personal
rights grznted according to Islamic law "sharita" should
result from the adoption of the penal code. Soon after
the sdopntion of the code, a case known as the case of
"Fyruz Agha" started the conflict between the law of
"qisgs" end the punishment prescribed in this code for
homicide. The defendant of the culprit claimed that the
prosecutor had no right to demand the infliction of the
death penalty as this demand is the "right othhe relat-
ives of the victim according to the Sharita'. ’ The
court rejected this claim and explained the reservation

in the first article as referring only to "diya", while

the punishment is wholly a "government task". This view

85. Bustani, Sharh Qznun al-'Tqubat al—Misrl, Cairo,
189Y%, pp.14-17.
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was aggroved by the court of appeal {n 8th September

)

1389, The commentators, therezfter, discussed the
problem and were divided into three groups. The first
held the view that the punishments prescribed in this
code for homicide zand wounding abrogated the law of
"gisas", but they zllowed by the reservation in article
(1)'tﬁg right that "diya" could be claimed by the injured
party. 7 The second held the view that "qisas" was still
a part of the penal law =zccording to the ab;vé-mentioned
verdict, but a court would not operate it 2s it contra-
dicts the principles of modern penal law which were
introduced into the Egyptian penal code of 1883. Such

e decision would be against the lew, so this reservation

ag
should be abolished.88 The Egyptian penal code was
altered in 1937 but the verdict was reintroduced in
article (7) of the new code. Dr. A. Ibrahim in his
thesis "al-Qisas" defended a third view according to which
the law of "qisés" is a part of the Zgyptian penal law,
and the court ;héuld adopt it where all the conditions

89
laid down by the "Shari'a" are fulfilled. According to

86, Ibid. the szume verdict was reintroduced in the
Egyptian penal code of 190%, and it remains in the
current penal code of 1937.

87. Bustani, ibid.

88. Abu Haif, al-Diya, Ph.D. thesis, Cairo, 1932, p.13k,

89. Ahmad Ibrahim, op.cit. pp.27-34.
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his view a crime of homicide or wounding has two punish-
ments determined by the law: a) the punishment of "qisas"
as laid down in the "gharita", and b) the punishment éré-
~scribed in the penal code. A confliect between the two
punishments may be solved on the basis of article 32 of
the 1937 penal code which allows the severer punishment
only to be inflicted in such a case.90

Though the evidence used by Dr. Ibrahim is theoret-
ically quite sound, in practice his view cannot be accepted
for meny recsons. The most important one is the question
of which school "madhhab" among the Islamic law schools
the court should take as its model, and act according
to its precepts. We have seen some of the disputed
points azmong the schools but there are many more disputes.
In a modern state, it is the legislator who must decdde
whieh school or opinion should be followed. It should
not be forgotten thaet this difficulty was the reason
behind recent legislation on inheritance and legacy in
most of the Muslim countries. With the law of "qisas"
the situation is likely to be even worse and nmore in%ol-
erable. Moreover, a realistic view about the verdict of

article (1) in the 1883 code or article (7) 1937 code,
is that both articles came into the codes to satisfy the

90. Ibid. p.34.
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common belief thot the "ghorita" is thz brsiec law of
the country =nd 1t should not be overruled by any legis-
lation., But this was just - pnretence as it is clear
that none of the "gh-ri'a" punishments were enforeed by
these codes. ZIvidence for this is th-t no one except
Dr. Ibrahinm has expressed or sunvorted his view, =2nd,
as far as I know, the criminal courts hsve never faced
the problem of cdapting the law of "gisas" since the case
of "Fyruz Agha™ in 1889, 1If the law o% qusas" is to be
adopted in Egypt, or in any Muslim country,.tﬁis should
be through a picee of legislation to svold the diffi-
culties expected from its adoption sccording to Dr. Ibra-
him's view, But insofar zs the circumstances remzin
the same, this is very unlikely to hanpen. On the con-
trary, on2 can say that the reservation of srticle (7)
of the current pensl law in Egypt is on the way to heing
abolished in the new penal code now in prepsration. It
was mnde, as has been szid, for a perticular reason which
no longer really existsy therefore it is meaningless to

91
retain it.

Ve Classgification of Homicide:=

In the very beginning of his article '"Homicide in

Islamic Law", Prof. Anderson draws attention to the fact

91.. Ahmad Xhalifa, al-Nazriyve zl-'Amma 1il-Tajrim,
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that homicide in the text books of Islamic law is treated
rather as a tort than as a crime. Here the question of
the clessificztion of homicide between these two cate-
gories will be considered.92 It mey be helpful to
stert here with o definition of both tort and crime in
order to clarify the subject, and then to see whether
homicide is treated under Islamic law as a tort, a crime,
or as both‘at the same time. Indeed, the matter of
defining both tort and crime is far from being settled,
but we neced not add anything to the current argumzsnts on
the subject. It would be better to tske one of the many
definitions provided by the writers on each subject =zs
the basis for this study. As for tort, the best definit-
ion known in English law for tortious liability is that
of Winfield: "Tortious liability ariseé from the breach of
a duty primarily fixed by the law; this duty is towards
persons generally and its breach is redress?ble by an

action for unliquidated damages." Tortious liability

is distinguishable from criminal 1iability by the fact

92, A detailed study was done by Prof. Anderson in his
article, Homicide in Islamic Law, B.S.0.A.S. op.cit.
pp.811-8,cf. with regard to the North Nigerian prac-
tice, Prof. Anderson's book, Islamic Law in Africa,
H.M.58.0., London, 1954, pp.183-218,

93, Winfield on Tort, &th Ed. by J. Jolowicz and E.
Lewls, Sweet and Maxwell, London, 1967, p.3. This
definition is preferred by Clerk and Lindsell,

Torts, 13th Ed. by A. L. Armitage and others, London,
1969, p.l., and also by Fleming in the Law of Tort,
3rd Ed. Sydney, 1965, p.l.
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that = crimeg&s "o wrong the sanction of which involves
punishment", Or, we cen define criminal prosecution
as concerned with the imposition of penalties upron the
wrong-doer, in order to protect society zs a whole, while
"tort 1iability on the other hand exists orimerily to
compensate the person injured by compelling the wrong-doer
to pay for the damage he has done,"

According to these definitions, one can say that the
distinction between a tort and crime, generally speaking,
appears in the purpose underlying the court's decision,
If it is to compensate the wronged party, then it is a
case of tort. On the other hand, if it is to punish the
wrong-doer, it is a criminal cese, The wronged party
has nothing to do with the trial or the carrying out of

the court's decision in the latter case, while in the

former, he will benefit from this decision by the compen-

sation payable to him or the repair of his demaged property.

%6

ok, Kenny, Outlines of Criminal Law, 16th Ed. 1952, p.539,

quoted in Winfield, ibid. p.b.
95. Fleming, ibid. p.2.
96, It is nossible that a criminal court may order a com-

pensatory sum of money to be pald by the wrongdoer to
the injured party. But this is distinguished from

tort cases by: a) it is obtainable only in addition to
a punishment, or an order in the nature of punishment,

inflicted or made by the court; and b) in a crime the
comrensation which may benefit the injured party is
not claimable in the first instence; but in a tort

it may be. Winfield, op.cit. p.b.



181,

Fow to turn to homicide in Islamic law, the victim
or his nezrest relatives have three rights: first the
right to demand the execution of "gisas" against the
murderer, second, the right to pardoﬁ %he nurderer in
return for his paying the fixed amount of blood-money,
and, third, the right to pardon him freely, i.e. to pardon
the offender without taling the blood-money. Here these
three rights will be considered respectively in order to
reach the correct classification of homicide. It is the
right of the nearest relative of the murdered person to
demend retaliation or "gisas", and without this demcnd it
cennot be inflicted. The jurists added, that when "qisas"
is demanded it is the right of the murdered relatives to
carry it out =2nd he cennot be deprived of this right if
he 1s ceapeble of using it in the proper way.97 This is
the view of the four Sunnl schools, and it is clear that
the old tragition of personal revenge was the reason behind
this view.9 This view, however, was supported by an
interpretation of the Qur'anic verse "... and if any one
is slain wrongfully we have given his heilr authority" XVII,

33. To explain this "authority" which was said to have

97. Mughni, op.cit. p.307. Badai!, op.cit. p.242 et
seq._Unmn, op.cit. p.17. Hattab, his commentary
on Mukﬁta?ar K_h_alil, OpoCito p.250.

98. Anderson, Homicide in Islamic Law, p.818.
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been given to the heir, the majority hold that it is
the authority to kill the culprit. On the other hand,
some of the commentators on the Qur'zn explain it as his
(the heir's) authority to demand the execution of "giaas"
or to remit it. But the execution itself is the ruler's
or judge's duty cnd not anybody else's.99 In the majority
view, "gisas" is clearly a matter of private justice or
rather pe;sénal revenge. But in the other view the idea
of crime and punishment emerges. This view is held by
&ll the contemporary writers on the subject.loo The
strongest evidence thev use to sunrport their view 1s thet
in the Qur'zn "qisas" was described as the duty of the
Muslim community,.wﬁo could not carry it out except through
a representative who would be, in this case, the judge or
ruler. To explain this concept, Shaltut stated that the
- duties of the community in Islam are two-fold. Firstly,
there are the duties incumbent on each individual, like
prayer, fasting.and the payment of alms, and secondly

there are those carried out by a representative acting

for the community, it being impossible for each individual

99. Qurtupi, Tafsir, vol.II, gp.2h5, 256, See also:_
Shaltut, oos.cit. pp.385-88, where he guoted Razi,
Qurtubi and Mohammad 'Abdu, in al-Manar (Tafsir).

100. ShaltUt, ibid. Ahmad Tbrahim op.cit. pp.215-218,
'Uda, op.cit.. . vol.II, p.155. SharabasI, on.cit.
p.134% et seq. Sayed Sabiq, Figh al-Sunna, vol.X,
Kuwait, 1968, p.61-63.
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to do them. One of these is the carrying out of the
"giszs" when it is demanded.101
) As for the second right of the vietim's relatives,
i.e. the right to remit retalistion and to receive the
"diya", it is here where homicide appears to be more of
a tort, or completely so. The "diya" is, above all, a
compensation, fixed to satisfy the victim's relatives.
This 1is even more clear in cases where the matter is
settled out of court for an amount grecter or smaller
than the fixed "diya". If it could be argued that it
is a sort of punishment in cases where the "diya" is
ordered to be paid by the court, such an argument is
completely unfounded in the other case.
Moreover, the victim's relatives have the right
to remit retaliation freely, without being paid anything.
This right may be exercised even after the court has
ordered "qisas" to be executed against the culprit. The
Qﬁr'gn and %hé Sunna recommend the remission of retal-
iation.102. Or, to use Prof. Anderson's words, "It is

regarded as more meritorious to remit retaliation, and

for this reason most jurists hold that if any adult,

101, Shaltut, op.cit. p.386, attention is drawn to other
juristic views, according to which the concept of a
punishment for o crime is predominant, see Section
ITI, above.

102. QUr'an, II, 178 and for SUnna see Abu Dawud, vol.
II, p.u478.
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sane heir waives this right, the others have no option
but to comply."103 According to most of the jurists,
if the right of-remission was exercised, the culprit
would not be liable to any punishment. But the Maliki
school allow a di;cretionary punishment "tat'zir" to be
inflicted in this case, and indeed, in all cases of
deliberate homicide wherei for one reason or another
there was no retaliation. o Here, unlike in the other
view, the concept of crime which should be punished for
the sake of justice, emerges.lo5

It can be said, therefore, that neither the con-
cept of crime nor that of tort is dominznt. Therefore,
it may be rightly said that homicide and its pﬁnishment
in Islamic law have a dual nature, that of a crime for
which punishment is given, and that of a tort which makes
the wrongdoer liable to pay a compensation from which
the wronged party may benefit. Of course, such a dual
system, with regard to homicide, is completely divorced
from the modern idea of crime and punishment. But 1t
is the heritage of the old pre-Islamic Arabian tradition

which was merely modified by Islamic law, and by no means

103. Ibid. p.812, |
10%. Mawwaq, op.cit. p.268. Anderson, op.cit. p.818.

105. ©See Anderson, ibid., for other points concerning
this topic.
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completely changed. Indeed the concept of punish-
ment inflicted by the state for homicide is clearly,
as far as the Arabs were concerned, an innovation of
Islam, but this does not mean that there was a complete
change in the pre-Islamic concention,

VI. A Survey of the Law of "Oisas":-

several points need to be discussed in this part

of the study. Perhaps the first interesting one is that
of the origin of the law, It is said in the Qﬁr'gh that
"gisas" was prescribed for the Jews in the Torah. This
fac% éan be found in the Toreh itself in nearly the same
words as those recited in the Qur'an. In the 01d Testa-
ment one of the ten commandments says: "You shall not
kill" snd the punishment for disobedience came shortly
after it: "Whoever strikes a man so that he dies shall
be put to death".107 The command and the punishment

for killing were both {Sgealed again in the Qur'an in

alnost the same words. Again the detailed law of

"gisas" for injuries which was stated in the Qur'an, V, 33,

106. Shaltut, p.335-6. Sayed Sabiq, p.23. A. Ibrahim,
p.10. However, many points of the subject were
ignored in this study as they are beyond its
scope, which is limited to the general principles
of the theory of punishment. For details see the
references mentioned throughout this chapter.

107. Exodus, 20:23 and 21:12, Nelson's Ed. London, 1965.
108. Qur'an, XVII, 33 and II, 188.
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is found in the 01d Testament: "a 1life for = life, an
eye for an eye, a tooth for a tooth, & hand for a2 hand,
a Toot {or a foot, a burn for a burn, a wound for a
wound." %7 The rule thet gives thé nearest relstive of
the victim the right to ask for the nunishment of the
culprit, or even to carry it out himself, is as well
knovm in the Torah.llo

Lecording to some Muslim commentators, the law of
"gisas" was omitted in the Bible. This view is suoported
by vhat ie uritten in Matthew: "You have hesrd that it
vas said, %An eye for an eye znd o tooth for a tooth!
3ut T say to you, do not resist one who is evil. ZREut
if eny one strikes you on the right cheek, turn to him
the other also."lll But these verses of the Bible should
be interpreted in the light of what is sazid by Christ in
the same version: "Think not that I have come to abolish
the law and the Prophets; I have come not to abolish:
them but to fulfil them.“ll2 The law of "gisas" was a
part of the law of Moses which Christ came tg %ulfil.

Its fulfilment in this context was through the gddition

108. Exodus, 21: 23.%.5.

110. Numbers, 35:19,21.

111. Matthew, 5:38,39. This view was supported by A.
Ibrahim, op.cit. p.5, but opposed by Shaltut, _
o;.cit. p.326-7, where he quoted Muhammad 'Abdu.

112, Ibid. 5:17.
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of the command of forgiveness and pordon to the concrete
law of retaliation as was laid down by Moses in the Torah.
Once more, the commend of forglveness itself was revealed
cgein in the gur'an, snd it cannot be snid that it con-

113
ins cny contradicticn to the law of "gisash. In

ct
0

sccordsnce with this, it can be scid that the three

major religicns of the world zpprove the law of "gisas"
es a part of their commandments for the control of o
Mankind?s btehavicur., Islem did not initiate the low of
"aisas"., It was known hefore to the followers of Judaism
and.Cﬁristianity. Its introduction in Islam wvas a re-
assertion that it is God's law which must be obeyed.

Hovever, we have here to consider the law of "qisas"

in the light of modern penologists' theories end idea;..
Tt has been mentioned above that "aisas" for homicide
means iiflicting the death penalty a; é punishment for
the crime, whercas "qiszs" for injuries, where it cen

be applied, means a ﬁo;péral punishment. The notion

of "diya" or blood-money, may be compared with the modern
concept of compensation to the victim or the wronged
party.

To start with capital punishment, it is well known

that the zrgument for and against it has been going on

113. See the Qur'anic verses mentioned before, together
with many others, e.g. Surah ¥XLI, verse 34.
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for 2 long time. liost of the European countries have
abolished it. The last country to do so was England.
The Abolition of the Death Penzlty Act of 1965, abolish-
éd it as a punishment for murder. It can still be in-
flicted for trescon, piracy with violence, and setting
fire to H.If, ships. But this possibility seems to be,
in the present circumstances, much more theoretical than
prectical. In other pzrts of the world such as the
United States =nd the Arcb countries, capital punishment
is the penalty for murder. In the American Otates, gen-
erally svecking, it can be pronounced for deliberate

rmurder which fa&ls within the category of "murder in the
11

first degree" , in the Arzab countries for murder committed

deliberately. If the argument has ended in England and
most European countries in favour of the "abolitionists",
it is still going on in other countries on almnost the
same grounds as in the countries which have abolished it.
So a brief account of the relevant evidence will be

115
sufficient.,

114, See the brief account and definition given for the
law of homicide in U.S. in M. E. Wflfgang,Patterns
in Criminal Homicide, New York, 1966, pp.22-24,

115, As fazr as England is conc:rned, the argument seems
to be about to start again, if it has not already
started. Since the murder of Supt. Gerald Rich-
ardson, the Blackpool Police Chief, on 23rd Aug.
1971, many voices have reopened the case, demanding
the reintroduction of the death penalty. See
The Times, 27.8.71. and the following three issues.
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In the first place, those who defend the abolition
of the death penalty support their argument by the fact
thet its abolition in other countries has proved success-
ful. There are also other objections to the opunishment
itself, such as "the irrevocability of the death sentence,
and the consequent danger of the execution of zn innocent
person, ... the depressing, and indeed demoralising,
effect of execution upon both the officers of the prison
and other prisoners; the false glamour which the e}'cist--6
ence of the death penalty throws over murder trials."ll

The supporters of the death penalty, on the other
hand, argued that "these arguments are erroneous. Law
‘exists for the protection of the community. It is not
necessary to show that capital punishment is an absolute
preventative of murder, or even that it is the only
deterrent. If it can be shown that it is more effective
as a deterrent than any other punishment, then I shall
be satisfied that it should be retained. To hold other-
wise is surely to forget the innocent victims of murder
in the interests of their murderers. And I have no doubt
at all that the fear of the gallows is ﬁhe most powerful

117
of all deterrents", As for the other points, Page

116. From Leo Page, Crime and the Community, London, 1937,
p.131, See also Fry, Arms of the Law, London, 1951,
pp.181-197.

117. Page, ibid., p.132.
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stated: "The most searching examination of records for
the past fifty years (up to 1937) has failed to bring
to light a single case in which it can be suggested
that an innocent person has been hanged."118 Experts
in prison administration are usually guoted as supporters
of capital punishment, and great stress was laid on this
by Page, as well as on the fact that social circumstances
are different from one country to another, and what may
Justify the abolition in one, mey not be at all relevant
in another.l19 The deterrent effect of capital punish-
ment was very often discussed, and it was always suggested
that 1ife imprisonment would be a similer, if not a better
deterrent.lzo But, as far as the LEnglish penal system is

concerned, life imprisonment means from ten to fiftemn years

imprisonment. The Home Secretary announced on 22 April 1970

118. ZEven the case of Christie and Evans, which is widely
known as a case of hanging an innocent man, 1is a
disputed czse. See Hibbert, The Roots of Evil
Penguin, 1966, pp.417 et seq. and 420-421, ef tne
report on the case by Mr. J. Scott Henderson, QC
presented by the Secretary of the State for the
Home Dept., to Parliament on 1% July 1953 (emd 8896).

119. Page, p.132-%, The fullest discussion of this topic may
be found in the Royal Commission on Capital Punish-
ment (report) 1949-1953. Cmd. 8932, reprinted 1965,
H.M.S.0, p.17-24 and Appendix 6, ppl328-80,

120. See the Royal Commission Report, ibid. and Page,
p.132,



191,
th-t 172 conviected murderers h=d been relessed from
prison since 1940, most of them having served nine
years or less of their statutory life sentence. Only
five of this number had servzd 12 years or more, while
nine had served i%% vears or less rnd one had completed
only siz rionths, — Life inprisonment as an altern-tive
deterrent to ca»ital punishment must therefore be eval-
u~ted on this basis,

As for as the Arab countrics arec ccncerned, the
argument was imported from the West, There are two main
trends of opinion, one for zholition and one for retention,
as well as = middle one which holds that it must bec 2bol-
ished in general but retained for some serious of fences

122
and politieczl crines.

To turn to corporal punishment, 1t must be noted
that this has been abolished in most countries for a
relatively long time. Even in Arab countries, where
it is considered »art of the religious law of Islam, it
was abolished s1lmost everyvhere esrly in the twentieth
century. In some countries it was reintroduced in war-

time as a punishment for some crimes, but 1t no longer

exists, An exception to this abolition is for crimes

121, The Times, 23rd April 1970.

122, See Ibrahim, 21-Qisas, pp.236-L42, 'Uda, vol.I,
nn.731=2., Sharabasil, pp.59-114, where he cuoted
some lawyers! and judges' views as well as those
of religious nen.,
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committed in prisons and by members of the national
forces during their service.l23 We need not discuss
the different views on corporal punishment as there is
no practical value in this. TFrom the theoretical point
of view, all that is said about cepital punishment may
be applied to corporal punishment as well. The tonic
vas fully discussed, however, in the Report of the
Departmental Committee on Corporal Punishment in England,
1938. The Committee's unanimous oninion =t the end of
their inquiry was that "cornoral punishment was of no
special value as a deterrent and should be abolished."l2h
Once again, the argument was imported into the Arab
countries, but it was less important then that of
capital punishment.l25 -

The other punishment for homicide or wounding, in
Islamic law, is the blood-money, or "diya" for homicide

and "grash" for wounding. It has been seen that the "diya"

or "arash" must be paid to the victim in cases of injury

123; 1Tda, ibid. pp.712-4. Compare for corporal punishment
in England, Fry, op.cit. p.108 and appendix F,
Pre.234-6, :

12%, Fry, op.cit. p.234%, see the recommendation of the
comnittee in its report Cmd.5684%, pp.124-7 (1963
publication). The gdvisory council on the treatment
of offenders, came to largély the same conclusion,
see the Report on Corporal Punishment, Cmd, 1213,
1960, pp.26-8. (1961 publication).

125, See 'Tda, op.cit. pp.708 et seq. A. Ibrahim, op.
cit. np.24%2-6.
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and to his nearest relative(s) in cases of homicide,
According to 'ﬁda, "diya" is a compensation to the
vietin and his relotives as well as o punishment in-
flicted upon the culprit. He crgued thot it is a pun-
ishment because it is detzsrmined by the law and when the
victim or his relative remit retaliation freely (without
teking diya), the culprit m%ggbe punished by a discret-
ionzary punishment "ta'zir". But this view may be
objected to as its evidence is not, as claimed, the
concrete law on the cubject. The zmount of "diya" deter-
mined was seen zbove to be by no means mandatory. The
parties concerned may agree to settle the matter for
more, or even for less, then the zmount determined for
the case. The discreticnary punishment is not universally
agreed upon, OSome jurists zllow it to be imposed while
others do not agree, or at least have hot expressed
their view in relation to it.

So the preferable view about "diya" may be that it
is an institution established in order to satisfy the
vietim or his relatives by compensating them for the
harm suffered. It may have some penal function similar

to that of punishment, but that is only an incidental or

secondary function., The idea of compensation to those

126, 'Uda, vol.I, pp.668-9,
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who suffered haorm or damage is well established in Western
law systems in civil proccdure.127 As for criminal pro-
cedure, a compensatory system is not yet common in Western
countries. It was discussed in relation to victims of
crimes of violence in England and Wales in two rerorts
submitted to the iouse of Comaons in 1961 =nd 1964; but
has not yet entered current legislation.128 The discussion
in the two renorts concentrated on the idea that the state
mey pay the proposed compensation in order to help those
wvho were affected by a2 crime of violence. It is here
that we see the difference between the idea as introduced
in Western thought, and as it is known in Islamic law,
It was sugzested that the state must take the responsibility
of paying the "diya" or blood-money in Muslim countries in
cases where the culprit could not afford it, but still
it is primarily the culprit's responsibility, while in
the above-mentioned reports it was proposed as a social

129
duty to be carried out by the state.

127, See the references mentioned above on the Law of Tort.
128, Cmd. 1406, 2323 respectively, published by H.M.S.0.

129, 1Ibid., and 'Uda, vol.I, p.677 et seq. It is notice-
able that he was speaking there about the "diya" as a
punishment for quasi-deliberate and accidental homi-
cide, but what he stated can be generalized to all
cases in which the "diya" is due (see especially p.678)
An interesting discussion concerning the difference
between compensation and punishment is in Qarafi,
Furuq, vot.I, p.213, where he is inclined to the
classification of "diya" as a compensation not as a
punishment.
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It is interesting, however, that the 1971 Criminal
Justice Bill contained a section dealing with compen-
sation orders against convicted pcersons. Under this
Bill, it is proposed that a court may order the offender
to pay compensation in respect of any personal injury
or any loss of, or damage o, property caused by the
offence for which the offender has been tried before
the court, or any offence which was taken into consid-
erzation by it. If this Bill gained the approval of
Parligment, the compensation order may be rightly com-
pared with the rules of "diya" and "arssgh" in Islamic

law.
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CHAPTER IV

THE DISCRETIONARY PUNISHMENT

"AL-TA'ZIR"

It has been previously menticned that the Islamic
penal system recognizes three kinds of punishments "Hadd"
punishment, "Qisas" and "Ta'zir", In the first chapter
we dealt with the "hadd" punishment, in the third with
the law of "QisEs",.while the second chapter was devoted
to discussing twe punishments treditionzlly classified
as "hadd". There, the punishments for wine-drinking and
apos%asy were shown to be "ta'zir'" punishments and not,
as traditionally categorized, "hadd" punishments. Here,
the third kind of punishment recognized in Islamic penal

system will be discussed.

I. Definition:~

Etymologically, the word "ta'zir" is derived from

‘the verb "azar", which means to prevent, to respect and
1
to reform. The verb was used in its first and second

2
meanings in the Qur'an. However, in Islamic legal writing
Utatzir" is a punishment aimed firstly at preventing the

eriminal from committing further crimes, and secondly, at

1., Mukhtar al-Sihah, op.cit. under "tazr¥, 'Amer al~-
Tal zir, op.cit. p.36.
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Gﬁjreformimg him. This may remind us of the confusion
%etween the reformative and deterrent theories of pun-
1shment. In the Islamic penal system, "talzir" is a
typiczal case of this confusion. In his well known book,
"Tabsirat al-Hukkam", Ibn Farhun tried to define the aim
of Mtalzir' by saying that it is a "disciplinary, reform-
ative and deterrent punishment ...".3 This indicates
the fact that the two aspects, l.e. reformative and de-
terrent, are combined here. Since "discipnlinary" can
mean nothing but deterrent, it is right to say that it
is the real basis of "ta'zir" while reformetion became,
in fact, a means to deter.

However, "ta'zir" was defined as "discretionary pun-
ishment to be delivered for transgression against God, or
against_an individual for which there is neither fixed
punishment, nor penance (or kaffara)".

This definition excludes, as well, all crimes for
which the "qisas" is prescribed. Vhere "hadd", "kaffgra",
or "qisas" aré ;pplied, "tatzir" cannot iﬁtervene or re-
place ;n§ of them., It is possible that "ta'zir" appears

as an alternative (and/or) additional punishment in some

cases, as will be seen shortly, but not as the sole

3. Ibn Farhun, Tabsirah, vol.II, p.200.

4, Sarakhsi, Mabsut, vol.IX, p.36. Shirbini, Mughni
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punishment.

According to some orientalists, "tatzir" punishment
is not mentioned in the Qﬁg'gh. The Sunna have very
little to record zbout it. This view lezds us to
investigate the nossible origin "asl" of the'tatzir"
punishment in both the QUr'an and Sunna. From this
starting point we will discuss the different aspects of
the punishment with special reference to "tatzir" by the
death penalty, and by seizure of property, as well as
to the possibility of inflicting "tal'zir" in addition
to other punishments, e.g. "hadd" or "gisas".

II. "Tal'zir" in the Our'sn and Sunns:=

It must be admitted that the word "ta'zir" was never
used in the Qur'sn or in the Sunna in the sense in which
it is used in Islamic legal writing. On the other hand,
the Qur'an and the Sunna referred to some types of crimes
for which there is no fixed punishment &snd where it was
left to the judce or the ruler to decide what sort of
punishment to impose, and how to infliet it. One instance
of these crimes was mentioned in the Qur'an. "If two men

among you are guilty of lewdness, punish them both."

5. Ibn Nujaym, al-Bahr al-Ra'iq_Shorh Kanz al-Daqz'iq,
vol.V, p.htlt et seq. Ibn al-Humam, Feth,al-Qadir,
vol.Iv, p.211 et seq.

6. e.g. Encyclopaedia of Islam, vol.IV, p.710, under
"Tatzir".

7. Surah IV, verse 16,
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This verse, according to the commentators, refers to
homosexual relations between men. The order "punish
them both" is given to the ruler of the community
without determining the sort of punishment or its amount,
or how it must be carried out. The decision therefore,
is entirely left to the ruler or the judge.

Another case in which the authority to punish is
given in the Qur'an in similarly flexible terms as in
the above case, is to be found in verse 34 of Surah IV.
The verse runs "As to those women on whose part you fear
disloyalty and ill-conduct, adwmonish them (first), (next)
refuse to share their beds, and (last) beat thenm (1ightly)."9
This verse is concerned with the treatment of wives who
disobey their husbands. Although the methods of dealing
with such wives are laid down end were to be used con-
secvtively, there is a lot left to the discretion of the
husband, who is the head of the household. He is to have
a free hand in deciding how to use his authority.lo

It was this authority which some Jjurists considered

as the origin of the "ta'zir" punishment, "al-asl fi-1

8. Ibn Kgthir, Tefsir, vol.I, Cairo, p.462, Sgyed_@ﬁtb, Fi-
Zilal ol-Quran, vol.IV, ».257. Ibn 2l-Jawzi, Zad al-
Masir fitilm s1-Tafsir, vol.II, Beirut, 1965, p.3k4.

P

9., Here and for the szhove verse, see Yusuf Ali's transaltion.

10. For the husband's puthority over the house, or rather,
the wife, the QUr'an says "men are in charge of women,
beczuse Allah has made the one of them to excel the
other" SUrsh IV, Verse 3k.
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tqtlzirh, This view may be interpreted by way of ana-
logy "qiycs". That is to say that the husband as the
ruler of the basic unit of society has been given such
an puthority in order to safeguard the interest of his
unit end its members. Consequently, the ruler of the
whole soclety znd his representatives, e.g. the judges,
must have the same authority over the socicty or the parts
of it with which they are concerned. In this way the
ruler, and consequently the judge, are encbled to safe-
guard the society'!s interest when it is threatened by
actions or cmissions which fall outside the very limited
ares of the fixed nunishments w©gl1-hudud" and the punish-
ment of retaliction "al-qisas". '

LA Third verse in the éE;'En may be even more directly
concerned with "ta'zir", In this verse the Qur'an puts
forward a generzl nrinciple: "The recompense of an evil
is an evil the like of it."l2 This verse indicates a |
legal rule concerned with the treatment of any misdeed,
i.e., that it canﬁot be punished with anything but an equal
misdeed. This "equality" does not indicate the minimum
penalty but the meximum one, For the next version of the
verse pruns: "But if a person forgives and mskes reconcil-

13

iation, his reward is due from God". As far as I know,

11. Mughni al-Muhtaj, op.cit. p.176.

12,) Surzh XLII, Verse 40, see Arberry's translation for
13.) the first part of the versc, and Yusuf':li for the
second part of it.
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this verse "The recompnense of an evil ..." has not been
mentioned in this context. But I sece it as a velid
source for the law of "ta'zir" becaouse it is assumed
that the person vho is ligble to "ta'zir" has done what
is considered eovil to cither the community or to znother
person., His punishment, thereafore msy be justified by
the rule leid down in this verse, At the secme time, the
other two verscs in Surah IV may be understood as opnli-
cotions of this princinle.

Accordingly.it cannot he said, as it has becen that
the "rur'zn does not lnow this kind of punishment". On
the contrary the Qurtzn 1lcid down the principle fronm
which the "teo'zir" nunishment was deduced znd also
mentioned some of its anplications. It was the jurists!?
reluctance to zdunit the Aur'anic origin of this punish-
ment which led to such a dubious statement. By peying
more attention to these three verses one may say that
the legal principles of"tat'zir" are expressed in the
Qur'an, by imblication, if not directly.

In the Sunna, more examples and cases of "tatzir"
may be found. All these cases were ﬁsed afterwards,
in one way or another, to construct the juristic form-
ulation of the "tatzir" as part of the Islamic pencl
system. 5o fer as the jurists are concerned, they are

indebted to these Prophetic re:orts for their knowledge
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and understanding of "tatzir"., It is true th:t the
decisions of the Prophct's comnanions relating to
"tatzir" aprezr more clearly in the menuals of Islamic
law, especially the decisions of 'Omar. But these
decisions,lin turn, crc based on Prophetic reports and
nractices. Moreover, there cre many examnles of
Prophetic renorts concerned with "tatzir", The following
are some of them, taken from bhoth the words and cctions
of the Prophet.

The moet important exemnle of Prophetic rractice
concerning "ta'zir" punishment is the punishment for
wine-drinking., In chapter IT the view theot it was 2
"ta'zir" punishment was fully exnlained, o we do not
need to concentrate on it here. This was by no means
the only exauanle. Once a companion Qf the Prophet in-
Jured a slave of his, as a punishment for his having
hzffl sexual relations with a female slave. When the
Prophet saw the injured slave, he freed him. This was
a punishment for thi slave's owner because of the harm
he had done to him. ’ Muslim and Abu-Dawud related a

renort according to which the Prophet deprived a man

14, See Ibn al-Qayyim, Ighathet al-Lahfan, vol.I, Cairo,
p.60-61 in relation to wine-drinking.

15. Ibn al-Qayyim, ibid. p.332._ The report_was related
by Ahmad b. Hanbal, Abu-Dawud and Ibn Majah.
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of his share of the spoils of a battle because of a
misdeed committed against the Commznder of the army.16
Among the Prophet's companions who 4id not go with hinm
to the battle of Tabuk, were Ka'b b. Malik, Murarzh b.
al-Rabi', and Hilel b. Umaya. After the Prophet!s return
to al-Madina some of those who had not gone with him
gave hin false excuses, but these three men told the
truth, which was that they had had no recl reason to
stay at home in al-Mcdina and not join the army. The
Prophet ordered the Muslims to avoid any contaet with
them; their wives were not even allowed to share their
beds. Fifty days later, a QUr'aznic verse was revealed
saying that Allah had forgiven them and accepted their
repentance.17 This Prophetic order to avoid and ignore
the men, was a "ta'zir" punishment impoigd upon them
for their absence from the Muslim arny.

To turn to the Prophet's words concerning "ta'zir",
punishment, again we must refer to chapter II where the
punishment for apostasy was mentioned., It was explained
there that the penalty for apostasy can be nothing but a

sort of "tatzir". Once more it is not the only Prophetic

saving concerning the subject.

16. 1Ibid. and I'1am al-Muwaqq'in, vol.IT, op.ecit. p.98.
17. Qur'‘an, Surah IX, Verse 118,

18. 1Ibn a2l-Qayyim, Zad al-Ma'ad, vol.III, Cairo, 1379 A.H.
pp.11-13, See also Ig_athat al- Lahfan, op.cit. p.332.



20t .

'or the theft of fruit of a value less than that
for which the "hadd" punishment may be applied, the
Prophet said thét the thief must pay "double its value
and be liable to punishment."™ The "doubled value" is
a fine which can be interpreted as a "tatzir"., But a
more obvious reference to "tatzir" is the last statement
of the repcrt: "and be liable to punishment", because
both the kind and amount of punishment here are left
entirely to the discretion cof the judge.l9

In relation to the giving of alms, the Prorhet scid
"who gives them will be rewarded (by God), and who
refuses to give them, from him they will be taken, and
we will take one half of his property, not for Muhammzd
or his family but for the state treasury." This fining
of the offender is also a sort of "tatzir" punishment.20

It is a Qur'anic commend thet if a debtor is in
financial straits, the creditor must give him a chance
to pay his debt. 3But if 2 rich man refused to pay his
debt the Prophet allowed him to be punished. In this
report, again, the Prophet did not explain what kind of
punishment he meant to be inflicted for this deed or its

21
amount. This is, I think, because such a situation

19. Mishkat al-Masabih, vol.II, p.146 and Ibn al-Qayyim,
ibid. .

20. Ibid. p0331.
31. Mishk&t al-Mas@bih, op.cit. p.112.
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must be dealt with in the light of the circumstances -
of both the creditor and the debtor, as well as the
general financial situation of the community at a given
moment. What is important however, is that this report

represents azcase for which the Prophet ordered a "“tatzir"
2

punishment.

In the light of this we reach the conclusion that
"tatzir" punishment is based on the Qur'‘anic verses
previously mentioned, and on the above Prophetic reports.
It ie true that the development of this system of punish-
ment was expressed st a comparatively later stage by.the
different schools of law. But this does not justify the
claim that the Qur'an does not know it, and the Sunna
have very little to record about it.23

It was important to illustrate the Qur'znic and
Prophetic origins of this punishment for two reasons;
the first is that it has not been examined, and the

second is that it will help to determine our viewpoiht

in many of the ensuing topics.

22, I have omitted many other reports relating to the
subject becruse it may be argued that they were
invented (by the jurists) to support one or the
other of the different views about this punishment.

23. Compare the article "ta'zir" in the Incyclopaedia
of Islam, vol.IV.
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III, Xinds of "Talzir" Punishment:-

Tnlilke the "hadd" sunishnent or the »unishment of
"qisgs”, "ta'zir".punishments zre not deternmined in spee-
ifié %erms. The judge, in cases of crimes for which
"tatzir" nuvnishment 1s prescribed, has a wide variety
of punishments from which he can choose the one suitable
for the particular crime, zceording to the criminal's
circumsgfnces, his record, &nd his psvchologicel con-

2l
dition, The judge's authority is liwited by his
obligation rot to order o punishment vhich is net z2llow-
ed by Islamic law. He cannoté for example, order the

5

offender to be whipped nzlked.

Here the punishmentsazllowed as "ta'zir" will be
briefly discussed; but the most important ones will be
dealt with in more detzil. However, these punishments
ere by no means the only punishments which could be
eprlied in ceases of "ta'zir". Thet is to say, any »un-
ishment which may serve the purpose of "ta'zir", i.e. to
prevent any further crime, snd reform the offender, can
be used as long as it does not contradict the general

principles of Islamic law. Therefore, the ensuing pun-

ishments represent what wes known, and actually used, in

24, Ibn Wujaym, =1-Babr al-Ra'iq, vol,V, p.W4. 'Tda,
OI.). Cito VO]-.I, pp.685—7080

25, 1Ude, op.cit. p.143,
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nd practice,pgut any other useful
punishment could be legally used._

J

Islemic legal texts ¢

P

Apart from the determination of the punishment, the
ruler or the judge is traditionszlly grinted the richt to
determins whethcr on ccet is eriminal or not. This is the
ey concept of "ta'zirt,’it is defined as & punishment
for "eny trensgression"i Tronsgressions cannot be fore-
seen, so this right was gronted to the ruler, or the Judge,
to meet the needs of the society ond protect it zgeinst

27

all sorts of tronsgression,

I1TI. 1. Admonition "al=lUntz"s-

Admonition meens reminding the person who has comaitted
a transgression that he has done &n vnlawful thing., It
was prescribed in the Gur'zn (IV, 34) as the first stage
in dealing with wives in cases of disobedience. The
purpose of sdmonition is to remind the offender if he had
forgotten that he had done something or to inform h%m if
he was not aware that he had done something wrong.2 This
sort of treatment of the offender must be restricted to
those who commit minor offences for the first time, pro-
vided that the judge thirks it is enough to reform the 29

offender and prevent him from any further transgression,

26. 1Ibid. p.687.
27, farafi, Furuq, vol.IV, p.179-80.

28, 'Amer, 21-Ta'zir, op.cit. p.369. Where he quoted Ibn
tAbdin.,

29. 'ﬁda, op.cit. p.702.

ol g e
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ITI. 2. Reprimand "al-Tawbikh":-

Reprimand may be through any word or act which the
judge feels to be sufficient to serve the npurpose of
"Ectzir", The jurists usually refer to some spacific
words =nd acts as a mesns of reprimand, but it is not
necessary to concentrate on these means as they vsry
according to the offence znd to the offender. One ex-
ample of this punishment led a comnanion of the Prophet
to free his slaves and repent of having insulted some-

30
body.

ITI. 3. Threat "al-Tehdid":-

Threat is a "ta'zir" punishment which was sunnosed to
serve its. aims by making the offender fecr the pﬁnishment
he was threatened with, It may be carried out by threat-
ening the offender with punishment if he repeated what
he hed done, or by pronouncing a sentence against him
and delaying its execution till the offender committed
another offence (within a limited period of time)., Besides
the normal condition of the suitability of the "tatzir"

31
punishment, the threat must be sincere.

30. Mighkat al-Magabih, vol,II, p.586 where he quoted
Bayhaqi in Shu'ab zl-Iman.

31, 'Uda, ibid. p.703.
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This way of dealing with offenders who commit

offences punishable by "talzir" may be compared with the
modern penal concept of suspended sentences which is
known to alwmost all modern nensl systems, Under the
English Criminal Justice Act of 1967 (secti-n 39), for
instance, a court which nasses z scntence of imprisonment
for a term of not more than two years may suspend the
sentence for & specified period. This period is known
as the "operational period" of the suspended sentence,
znd may not be less then one yearfér more than three
yvears. Under the Islamic penal ;&stem the matter of
determining the "operational period" is left entirely
to the judge's discretion. Another difference between
the two systems 1s that under English law a court has no
power to suspend s sentence other than thaet of imprison-
ment, whereas traditional Islamic law grants the judge
the authority to suspend any sentence whether of impris-
onment or anything else. °

III. 4. Boycott "al-Hsijr':=-

Boycott as a "tatzir" punishment is recommended by
the Qur'an (IV, 34%), and it was practiced by the Prophet

in the case of the men who did not attend the army in the

32. Cross and Jones, Introduction to Criminal Law, p.35Y4;
The Sentence of the Court, a Handbook for Courts
on the Treatment of Offenders, H.M.S5.0., London,
1970,
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battle of Tsbuk. It was also inflicted by 'Omar upon
a man who used to ask about, end discuss, difficult words
in the Qur'an ir order to confuse peoples! minds.3u

Leecording To some writers, boycott as a punishment
is not practical in our time becsasuse it was bzsed on a
poverful religious feeling among the people which no
longer exists., The defendants of this punishment may
argue that it can be inflicted by preventing the offender
from communicating with other people, but then it would

35

be a sort of iuprisonment rzther than the intended boycott.

III. 5. Public Disclosure "al-Taghhir®:-

Public disclosure has been known as a punishment
since the earliest Islamic era. The Prophet sent a man
to collect alms "zakat" and ihen he came back to al-
Madina he gave some of what he had collected to the Prophet,
~end kept the rest, claiming that it had been given to him
as a present. Then the Prophet addressed the people:-

"T appointed one of you to do some public services;

afterwards he divided what he had collected into two

33. See above, and Muslim, op.cit. vol.VIII, p.106-13.
Ibn-Taymiyya, al-Siyasa' al-Shar¥iya', Cairo, 1951,
pul2o"'210

3%, Ibn Farhun, Tabsirat al-Hukkam, ibid., p.202.

35. ’Zﬁer, ap.cit. p.379.
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portions: one for the public treasury and the othsr for
himself; if the appointed man had stayed in his f:ther!s
or his mgther's home would anyone haﬁe given him a preéent
or no£;3

According to Qhﬁrayh, a well-known judge who served
'"Omar &nd YAll, the falsé witness must be publicly ident-
ified so as to warn people not to trust him.3 On this
point 211 the schools of Islamie law -~re agreed.38 The
means of public disclosure was usually the taking of
the offender, by some of the judge's representatives, to
every part of the cify snd telling the peonle that he
had committed an offence for which he had received a
"totzir" punishment. The purpose of this punishment was
to call the public's attention to the fact that this
offender was not to be trusted.39

Public disclosure in our days cannot be made in the
same way. As the media of public information have develop-
ed enormously it may be done by publishing the court
judgement in the newspapers, or by broadcasting it on the

radio end the television, or by any other means which

will tell people about the offence.

36. Mighket, al-Masabih, vol.I. p.560.
37. Sarakhsi, MabsUf, vol.1l6, Cairo, p.l45.

38. BSarakhsi, ibid. Bahuti Kashshaf al-Qina', vol.VI,
Riyad (n.d.), p.125. hirblnl, Mughni al-Muhtaj,
Vol .1V, p.i78. Thn Ferhun, ibid. p.214.

39. 1Ibid.
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According to the jurists, this punishment is rele-
vant for offences where the trustworthiness of the off-
ender is questionable. But it may be used for any other
crime where the judge thinks it suitable.

Finally, it must be noted that it is an additional
punishment. The jurists usually prescribe other punish-
ments such as imprisonment or beating for offences tohere

b0

they also advise public disclosure.

IITI. 6. Fines and Seizure of Property flal-Gharamah Wal-
Musdarahll:-

14

It has been said before that the Prophet imposed and
ordered financial punishments as "ta'zirll punishments.
But the jurists are divided into three groups as to its
legality: according to some it is illegal to punish by
fine or by seizure of property, the second group regards
it as legal, and the third group regards it as legal
only if the offender doesn't repent.

The first view is held by the Hanafi school and some
of the Shafi'i school. According to Malik, Ahmad b.

Hanbal, Vou Yusuf (the famous Hanafi Jjurist), and some

h-0. BahutI, op”*cit. .pp.127-128. Sarakhsi, op.cit. pp.lb-5
et seq. 'Amer, op.cit. PP,388-b-19.

b-1. IbnJNTujaym, ~1-3ahr al-Ha'iq, vol.V, p«lib-. lbn al-
Humam, Fath al-Qadir, vol.IV, p*212. ShubramulsI,
his commentary on Sharh al-Minhaj of al-Rarali, vol.
VII, Cairo, 1292 k.E., 'p.l17o-.
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of the Shefitis?, flﬂ;gClol nunishments ore allowed as
"tatzir! punisbments.“ The Henafi commentztors exvlsined
thet the view of Abu YUsuf means thet the jud-e or the
ruler does not talke the offender's money for the public
treasury, but in order to keep it awvay from him until he
has repented. They supvort this view by saving that no-
body is allowed to take another's'money vithout legal
rezson (bisabab shar'i). If it seens, ofterusrds, that

the offender will not repent then the ruler miy order
2

-~

the money to be spent on public reguirements, The
reason they gilve for this explanation is that to allow
the judge or the ruler to take the offender's money for
the public trecsury straigh&haway, would be onen to abuse
by unjust judges or rulers.

On the other hand, the jurists who deny financial
punishment as a legal "ta'zir" punishment claim that it
was legalized in the beginning of Islam but abrogated
afterwards. The first jurist who expressed this view

is the Wanafil jurist Tahawi in his famous book 'Sharh

42, Ibid. Ibn 'Abdin, vol.IV, p.6l. Ibn Farhun, p.203.
Ibn gl-Qayyim,_sl-Turug 21~ Huﬁmiyve, Cziro, 1961,
1.286-290. BahUti, vol.VI, p.125. Compare W“tb al=-

Yadir, ibid.

43,  Ibn Nujaym, ibid., vol.IV, p.uk4. Ibn 'Abdin, vol.
IV, p.6l. Su'dl Jelbl, his commentary on al-'Inzaya
§harh el-Hidaya, in the morgin of Fath al-Qadir,
vol.IV, p.212,

b, TIbid.
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atani a&sﬂgﬁar' EZxplenstion of the Meanines of Tred-

iticns). This abrogation clain was strongly rejected
by Ibn Teymiyya and his successor Ibn sl-Qayyim on evid-
ence teken meinly from the Prozhet's practices and from

1

come of his comnanions! decisions. Ibn al-Nayyim zdded

oN

"these are well-=known cocseg which have been truly relsted.,
These who eleim th:t financizl punishment was abrogated
are wrong. Theilr view may be refuted by the cases ascribed
to great compeonions of the Pronhet, Heither the Qur'zn
nor the Sunna con help them in supporting their cleim,
nor is there anv consensus ahout it., Even i there was

a consensus, it would have no power to abrogate the Sunna.
The only thing they may say is: in our schools' view it

is not allowed; thet means they toke their own view as a
stendard of vhat 1s zccepted and what is not." Other
Hanbali, HonafI snd Maliki commentators hold this view,

. .

and defend it mainly in Ibn zl-Qayyim's words. Lcecording

to Ibn 2l-Cayyim's evidence, both parts of the financiel

45, Sa'di Jelbl, ibid. Ibn Nujaym, ibid. p.4%. Ibn 'ibdin,
ibid.

46. Ibn Taymiyya, el-Higba fitl-Islam, Cairo, (n.d.), p.43.
Tbn_z1-Qayyim, al-Turuq al-Hukmiyya, op.cit. pp.286-90.
Tghathat al-Lahfan, vol.I, pp.231-3. A detailed dis-

‘cussion may be found in 'Amer, zl-Tatzir, pp.331l-6.

47, al—?ﬁrﬁq gl—ﬁﬁkmiyya, p.287-8.

48, Ibn-Farhun, Tabgirah, vol.II, p.202-3, Bahuti, op.cit.
p.125. Tarabulsi, Mu'in el-Hukkam, Ceiro, A.H. p.190.
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punishment (i.e. fine and seizure of property) are
allowed in Islamic law., In some ceses its zmount was
determined by the Prophet, e.g. in the cases of theft
which does not amount to the minimum value required
for inflicting the "hadd" punishment, r=fusing payment
of alms, etc. Dut iﬁ other cases it is not so determined
and it is left to the judge to decide how much the cul-
prit should be fined. Indeecd, there is nothing to stop
the lawmaker of any Muslin country from listing crimes
and their fines as he requires them to be applled by
the courts.

Therefore, the statementuthatt "there are no fines
in Islamic lazw" is incorrect. ’ The most which can be
claimed is that fines, or rather, financial punishments
are e subject of controversy, but it cannot be
justifiably said that the Islamic penal system does

not know this sort of punishment.

ITI. 7. Imprisonment M5]1-Fabs": -

Imprisonment in Islamic law is of two kinds: im-
prisonment for a definite term and imprisonment for.an
indefinite term. Imprisonment for a definite term can

be inflicted for minor offences, as the jurists prefer

49, J. Schacht, An Introduction to Islamic Law, p.176
and compare Shaltut, al-Islam, op.cit. p.314.

-~
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flogging as the punishment for major or dengerocus "tat!zir"

ffegies. The minimum period for imprisonment is one
daye But the schools hold different views about the
maximum period. The Maliki, Hanafi and Hanbali schools
do not fix z maximum period fér the "ta';ir“ imprison-
ment as it ggries for each offence and from one individual
to another. According to the Shefi'i school, the
maximum period of im»nrisonment is one month for invest-
igation and six months as punishment, e¢nd in any case it
must last for less than a year. This vicw is based cn
an a%&iogy "giyas" hﬁgﬁ-the nunishment for adultery
commétted by an unmarried person. Banishment for adult-
ery is for one year, so the "ta'zir" punishment, if it
is to be imprisonment, must not be longer than that of
an unmarried adulterer, which is a "hadd" punishment,
according to the ﬁg;fi'? jursits.53 .However, among the
Shafi'i jurists there is anothﬁr view which is similar

to that of the three schools. Therefore, one mey say

50. 'Uda, vol.I, p.69%,

51, Mughni, vol.X, Manar Ed. Cairo, p.347-8. Ibn Farhun,
ov.cit. p.225, .
- & - S
52, Ibn Farhun, ibid. Abu Ya!la, al-Ahkam al-Sultaniya,
Cairo, 1938, p.263. al-Durr al-Mukhtar, in the
maggin of Hashiyat Ibn 'Abdin, vol.IV, Cairo, 1966,
P62,

53, Tabsirat al-Hukkam, op.cit. p.225. 'Uda, op.cit.
pp.694=~5, 'Amer, op.cit. pp.309-10.

5%. This view was ascribed to Mawardl and Ramli, see the
references cited above.
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that the majority view is that the judge is free to
determine the maximum period for a definite term of
imprisonment, as he sees fit for the criminal and his
crime. It is allowed, czccording to all the schools
of Islamic law, to inflict imnrisonment as an additional
punishment 1f the circumstances so require,

As for imprisonment for an uhlimited <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>