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ABSTRACT

The study deals with one of the crucial fundamental rights in the
Pakistan Constitution, the right to personal liberty, which is comprehensive.
In an era of centralised and totalitarian rule in Pakistan, by the head of the
Central Executive before 1958, with little of parliamentary Government or by the
head of the armed forces after 1958, this right has been more under attack from
bureaucrats, than any other. The constitutional provisions for the protection of
personal liberty in Pakistan are as comprehensive as in other modern constitutions,
but they are not so extensive as to cover all kinds of arbitrary deprivation of
personal liberty. The role of the judiciary in protecting personal liberty has,

therefore, been more difficult.

It is necessary to maintain a proper balance between the security of
State, the public safety and the maintenance of law and order, on one hand and
the right to personal liberty on the other. This problem has inspired me to

undertake this study.

The work is divided into eleven chapters. It begins with the inter-
.pretation of the terms 'liberty' and ‘'personal liberty', the scope of personal
libverty in this present age and its historisal development from the time of
Magna Carta to the French and American Bills of Rights. It is followed, in
the next chapter, by an account of the development in the 19th and 20th centuries,
the Dutch and Belgian Constitutions, the American 1li4th Amendment, the development
after the World War I and II. The Universal Declaration of Human Rights and

European Convention of Human Rights are dealt with.



n

A comparative study of the provisions regarding personal liberty in the
various constitutions of the world is attempted in the third chapter. The fourth
chapter generally deals with development in Pakistan from 1947 to the Proclamation
of Martial ILaw in 1969, A detailed analysis of the constitutional provisions
relating to personal liberty, including protection against retroactive punishment,
is made in the fifth chapter. Procedural safeguards, such as protection against

double jeopardy and self incrimination, are discussed in the sixth chapter.

The crucial problems of preventive detention, the satisfaction of
detaining authority, the detaining authority's privilege of withholding certain
facts in theAgeneral public interest and the right of the alien enemy, find
place in the seventh chapter. It is followed in the eighth chapteryzﬁe freedom
of movement and the question of reasonable restrictions on the right in the
general public interest. The remedies for violation of the right to personal

liberty, in particular the writ of habeas corpus, is comparatively and analyticall

discussed in the nineth chapter.

In the tenth chapter the difficulties of ensuring the protection of
the rights of the people when martial law is in force are discussed. Various
kinds of martial law and state of seige, are considered and the role of Jjudiciary
analysed. Finally, conclusions are drawn and some suggestions as to the
solution of certain problems in the field of personal liberty, are made in the

eleventh chapter.



ACKNOWLEDGEMENT

It is with feelings of gratitude and indebtedness that T
acknowledge the help, guidance and inspiration of mentioned
people and institutions without which the completion of this

study would not have been possible.

I am grateful to Professor P.K. Irani of Bombay University
under whose guidance I started this study. But I am highly
indebted to Professor Alen Gledhill, Professor Emiritus of
London University, under whose able guidance and sympathetic
supervision I completed it. It was his inspiration, patient
scrutiny and experienced suggestions, which helped the work

to its successful conclusion.

My gratitude is due, for providing a Fellowship, grant and
finances, to Professor J.N. Anderson, the Director of Institute
of Advanced Legal Studies, the British Council ythe Lady

Edwina Mountbatten Trust and Yusuf Ali Trust, London University.

Lastly, I am thankful to the Librarians of the Institute of
Advanced Legal Studies, the Senate House (University of London)
Library and the School of Oriental and African Studies for their

help and co-operation in the collection of material.



I.
II.
III.

Iv.

CONTENTS

Abstract
Acknowledgement

Abreviations

CHAPTER I - CONCEPT OF LIBERTY:

Judicial Definition of Liberty
Liberties of Subject
Personal Liberty

Historical Development of Concept of liberty -
Magna Carta.

The Petition of Rights and Habeas Corpus Acts,l640
and 1679.

The Bill of Rights 1689

The Virginia Declaration 1776
French Declaration of Rights 1789
American Bill of Rights

CHAPTER 2 - DEVELOPMENT IN THE 19th and 20th CENTURY:

The Dutch and Belgian Constitutions

The South American Constitutions

The American Fourteenth Amendment
Development after the First World var.
Development after the Second World War.
The Universal Declaration of Human Rights
The European Convention of Human Rights

16
27

31
33
3h

35
37

k2
43

46
y
kg



Page
VI. CHAPTER 3 -~ PERSONAL LIBERTY IN THE WORLD CONSTITUTIONS:
The 014 Commonwealth Countries. 20
Asian Countries. 52
Other Commonwealth Countries. 55
Turkey. 61
Other Asian Countries. 64
Other Countries. 71
VII. CHAPTER 4 - EVOLUTION OF FUNDAMENTAL RIGHTS IN PAKISTAN:
The Dominion Constitution 81 .
Constitutional Objectives 86
Dissolution of First Constituent Assembly 88
The Constitution of 1956. 95
Abrogation of the Constitution of 1956. 105
The Constitution of 1962 109
Abrogation of the 1962 Constitution 124
VIII. CHAPTEZR 5 - PROTECTION OF PERSONAL LIBERTY:
Constitutional Guarantees 135
Safeguards against Arrest and Detention 149
Right to Counsel and Production in Court. 157
Retroactive Legislation 169
Alien Enemies. ¢ 189
IX. CHAPTER 6 - PROCEDURAL SAFEGUARD:
Double Jeopardy 193

Self Incrimination. 217




X, CHAPTER 7 - PREVENTIVE DETENTION:
Constitutional Provision 236
Detaining Authority's Satisfaction 2u4
Successive Orders of Detention 266
Advisery Beard 271
Grounds of Preventive Detention 279
Non-disclosure of Facts in the Public Interest 302
XI, CHAPTER 8 - FREEDOM OF MOVEMENT: 311
XII, CHAPTER 9 - HABEAS CORPUS:
Nature and Scope 329
Historical Evolution 332
Suspension of Habeas Corpus 338
India 340
Habeas Corpus in Pakistan 345
Art.98(2)(1) and Art.2 of the 1962 Constitution 352
Aggrieved Party 359
Successive Applications for Habeas Corpus 362
Nature of Habeas Corpus Proceedings 366
Illegal Detention 370
Preventive Detention 374
Freedom of Movement 378
Wrongful Refusal to Bail 379
Extradition 380
Custody tof Infants 384
Husband and Wife 388
Insane Persons 389
When Habeas Corpus is Refused 391
Martial Law 392

Parliamentary Privilege k2

o



Vi)

Pag .
XIII. CHAPTER 10 - MARTTIAL LAW:

Nature and Scope ’ . h1s
Martial Law and State of Siege 423
Martial Law in Pakistan in 1958 and 1969 428
Position of Fundamental Rights L6
Martial Law of 1969 489
XIV., CHAPTER 11 - CONCLUSIONS: L9l
Xv, TABLE OF CASES 512
XVI, TAELE OF STATUTES 532

XVII. BIBLIOGRAPHY 545



A.
A.D.M.
Ad. & E.
All.
All.E.R.
A.C.
App.Cas.
Art.

B.

Back.Abr.
Bal.

Beng.L.J.
Beng.L.R.

Bom.

B.Y.B.I.L.

Bur.L.R,
Burr.

C.
Cal.
C.W.No.
Car. & P.
Ch.
Ch.D.
C.J.
C.M.L.A.
Ch.Sec.
Cl.

ABBREVIATIONS

Abdul.

Additional District Magistrate.
Adolphus & Ellis (K.B.).
Allahbad.

All England Reports.

Appeal Cases.

Appeal Cases.

Article.

Bacon's Abridgement.

Baluchistan.

Bengal Law Journal.

Bengal Law Reports.

Bombay.

British Year Book of International Law.
Burma..Law Reports

Burrow (sett.)

Calcutta.

Calcutta Weekly Notes.
Carrington and Payme.

Chancery.

Chancery Division.

Chief Justice.

Chief Martial Law Administrater.
Chief Secretary.

Clause,

)4



C.
Cro.Jack.(2)

C.B.
C.L.R.
Commr.
Const.
C&P.
Cr.L.

Cr.App.Cas.

Cr.L.Je.
Cr. P.C.

D.

Dac.
D.L.R.
Dall.
D.I.
D.I.R.
D.P.O.
D.P.R.

Dy.Commr.

D.B.
D.M.

Dow.

E.

E.A.R.
E.P.
E.Punj.
E & A.
Ed.
E & B.
E.R.

Corke (K.B.).

Common Bench.

Commonwealth Law Reports.
Commissioner.

Constitution.

Craig & Phillips, temp.Cottenham.
Criminal Law.

Criminal Appeal Cases.

Criminal Law Journal.

Criminal Procedure Code.

Dacca.

Dacca Law Reports.

Dallas (U.S.).

Defence of India Act.

Defence of India Rules.
Defence of Pakistan Ordinance.
Defence of Pakistan Rules.
Deputy Commissioner.

Division Bench.

District Magistrat.

Dowling's Practice Cases (P.C.)

East African Reports.

East Pakistan.

East Punjab.

Ecclesiastical and Admiralty Reports.
Edition.

Ellis and Blackburn.

English Reports.

Exchequer.



I T L e

F.
Fed.Cas.
F.C.
F.2d
F.Supp.
F.C.R.
F.B.

G.
Gen.
Goa.D.D.
G.G.0.
Govt.

H.
Harv.L.Rev.
H.C.

H.L.
How.
Hyd.

I.
Ind.
I.A.
I.L.R.
I.C.J.
I.R.
Ir.Rep.

J.
J & K.
Jhone's T.
Jhons

]

]

)

]

n

]

x1

Federal Cases.

Federal Court.

Federal Reporter Second Series (U.S.).
Federal Supplement (U.S.)

Frontier Crimes Regulation.

Full Bench.

General.
Goa, Daman & Deo.
Governor-General in Council Order.

Government.

Harvard Law Review.
High Court.

House of Lords.
Howard.

Hydrabad

India.

Indian Appeals.

Indian Law Reports.

International Commission of Jurists.
Irish Reports.

Irish Reports.

Jammu and Kashmir.
Jhone's, Sir Thos.(X.B.).
Jhonson's Report (U.S.).



piis, KW

Je
J.Cr.L. = Journal of Criminal Law.
Je = Justice.
Jde = Judges.
K.
Kar. = Karachi.
Keb. = Keble (K.B:)
Kent L.J. = Kentucky Law Journal.
Ker. = Kerala.
K.B. = Kings Bench (L.R.)
L.
Lah. = Lahore.
L.C.F.O. = Laws Continuance in Force Order.
L.Ed. = Lawyer's Edition (U.S.).
L.Ed.2d. = Lawyers Edition Second Series (U.S.)
L.J.Q.B. = Law Journal Queen's Bench.
L.R. = Law Reports.
L.Rev. = Law Review.
L.T. = Law Times.
L.C.J. = Lord Chief Justice.
M.
Mad. = Madras.
M.L.d. = Madras Law Journal.
M.L. = Martisl Law.
MeLeAe = Martial law Administrator.
M/s = Mess;s.
- Mich.L.Rev. = Michigan Law Review,
Minn. = Minnisota.
M. = Mohammad.

Mohd. = Mohammgd .



N.
Nag.
Nig.Bar.J.
N.W.F.P.

Pak.
Pak.Bar.J.
Pat.
Pa.L.Rev.
P.C.

P.R.

0
Q.B.

Sec.
SeSe
st.Tr.
s.C.
S.C.M.R.
S.C.R.

..

Nagpur.
Nigerian Bar Journal.

North West Frontier Province.

Page.

Pages.

Pakistan.

Pakistan Bar Journal.
Patna.

Pennsylavania Law Review.
Privy Council.

Practice Reports

Queen's Bench (L.R.).

Rajasthan.
Rex.

Rolle (X.B.)
rule.

rules.

Section.

Section.

Sub section.

State Trials.

Supreme Court.

Supreme Court Monthly Reports (Pak).
Supreme Court Repofts (India.)

®\\



xN

U.
U.P. = Uttar Pradesh.
E U.Se = United States.
z U.S.R. = United States Reports.
We
W.L.R. = Western Law Reports.
WePe = West Pakistan.
W.L.R. = Weekly ILaw Reports.
Wheat. = Wheaton (U.S.)
Y.

Yale Law Journal.

Ya.L.J.



R i Gt S

CHAPTER 1.

CONCEPT OF LIBERTY.

In legal science 'liberty' is a relative term., 'Liberty' in the
sense of acting without stay or hindrance according to one's free will, is
unknown tdijurists. tILiberty' in the legal sense means the degree of freedom
presented by the law to act according to one's free will, A limit is always
placed, beyond which the eﬁjoyment of 'liberty' is not allowed., In short

‘liberty! is a restricted right to exercise one's freedom of will.

Roscoe Pound seems realistic when he says that "in the nineteenth
century there was no difficulty in answering the question. Kant's idea of
liberty of each - limited only by the like liberty of all, , was generally
accepted., Liberty was a condition in which free exercise of the will was
restrained only as far as necessary to secure a harmonious co-existence of
the will of each and the free will of all others, But I am not speaking of the
Kantian idea of liberty, in which my generation was brought up. Whatever
tliberty' may mean today, the liberty granted by our bills of rights is a
reservation to the individual of certain fundamental reasonable expectations
involved in life in civilized society and a freedom from arbiffary and un-
reasonable exercise of power and authority of those who are designated or
chosen in a politically organised society to adjust relations and order
conduct, and so are able to apply the force of that society to individuals,
Liberty under law implies a systematic and orderly application of that force,
so that it is uniform, equal and predictable, and proceeds from reason and
upon understood grounds, rpther than caprice or impulse; or without full and

fair hearing of all affected and the understanding of the facts on which




official action is taken"1.

It is obvious that, in this sense liberty comnot be said to be
the absolt;te freedom to act according to one's free will, because, if
liberty is enjoyed unrestrictedly and without control, it will culminate
in anarchy., But again the power which controls the enjoyment of liberty
by individuals should not be unreasonsble or arbitrary; otherwise it would
itself be an impediment to the enjoyment of liberty, in the legal sense, as
explained by Roscoe Pound. The degree of liberty one can enjoy and the
amount one has to surrender for the sake of the liberty of others, as well
as the power demanding such surrender, is organised and designed in modern

society by the body of laws,

Woodrow Wilson, in his speech in New York2 , in 1912 defined
'liberty' in a comphrehensive and precise sense, He said:-
"The History of !liberty' is the history of limitations
on Governmental power and not the increase of it.
When we resist... concentration of power, we are
resisting the powers of death, because concentration
of power is what always preceeds the destruction of
human liberties."
It follows that the concept of liberty comprises both restriction on
the exercise of free will by an individual for the seke of the liberties of
others and limitations on the arbitrary exercise of the power of the

government to establish equilibrium between them,'Iiberty' in this sense

is a double edged sword, which defends the individual from the hostility

1, Roscoe Pound, 'The Develcpment of the Constitutional Guarantees of
Liberty'
2 .Woodrow Wilson 'Speech in New York' (1912)



of other people and the government.

Lord Acton defines !'liberty' as "the motive of good deeds and
common pretext of crime." He contirmes "So gross have been the gbuses,
misinterpretations and disappointments of liberty, that it is pertinent
to ask whether, in fact, it is universally sought by men and whether it

is self evident good"1 .

When we come to the question of what we mean by 'Liberty', we
might indulge in a great deal of metaphysical speculation and discuss such
fascinating questions as whether a person should be forcibly prevented from
crossing a bridge which, it is known, will break under him, and so forth,
But if, like Edmund Burke, we detest the very socund of these metaphysical
things, in order to define !liberty' we will ask ourselvesy What are the
characteristics of a free society? One of the negative characteristics is
that it is not a society based wupon uniformity ﬂnposedfg?v"e. A perennial
positive characteristics of any society is that there are tensions within
it. If we feel that we want-to live in the kind ;af world, where there are
no disputes or none which cannot easily be settled by a straight forward

admini strative organ, we shall not want to live in a free society. If we

want to live in a free society, we have to reconcile ourselves to an

apparently never-ending series of perpetual temnsions, It will be the business

of government to hold the reins and to see that these tensions are properly
and peacefully managed and that one group or class does not establish its

ascendancy over the restz.

1, Lord.Acton 'History of Freedom'
2. See T.E. Utley 'Liberty or Equality' in 'Iiberty in the Modern State'.
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The dictionary definitions of 'liberty', though less significent |
from the juristic point of view, require some attention, while dealing
with the concept of liberty. The word 'liberty' is defined by Webster's
Dictionary in the following senses:=

"The state of freedom; exemption from subjection to
the will of another claiming ownership of the person
or the services; freedom opposed to slavery, serf-
dom, bondage or subjection;

A privilege conferred by a superior power, permission
granted, or leave, such as 'liberty' given to a child
to play or to a witness to leave a court and likewise,
privilege, exemption, frenchise, immunity enjoyed by
prescription or by grant, as the liberties of the
commercial cities of Europe,

Freedom from: imprisonment, bonds of other restraints
upon locomation, a certain amount of freedom, or
permission to go freely within certain limits, also
the place or limits within which such freedom is
exercised, the power of choice, freedom from necessity,
freedom from compulsion or constraint in willingness,

'The idea of liberty, is the idea of power in every agent
to do or forbear any particular action, according to
determination or thought of mind, whereby either of them
is preferred to other,t!

The liberty of judgement does not necessarily lead to
lawlessness"1,

The Dictionary of English Iew defines 'liberty' as an authority to

do something which otherwise is wrongful or illega.lz.

The Judicial Definition of 'Liberty':

'Liberty'has received a most comprehensive interpretation at the
hands of the judiciary., It has been rightly said to embrece every form and
every phase of the individuals rights, that is not necessarily taken away by

some valid law for the common good, The right to liberty includes the right

1, See Webster's International Dictionary (1903) p.8.8,
2, See Earl Jowith (edit) 'Dictionary of English Iew' Vol.2, p.1088,
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to exist and the right to enjoyment of life; it is invaded, not only by
deprivation of life but also by deprivation of those things, which are
vital to the enjoyment of life, according to the nature, temperament and

lawful desires of the individual.

The Common Iaw concept of liberty implies the right to do or say
everything, which is not prohibited by the law or statute. But, in general,
'liberty® is a complex of rights. The Iaw of England itself has been said

to be the law of Liberty1.

The word 'liberty', standing by itself, has been given wery wide
meanings by the Supreme Court of the United States of America., It includes,
not only personal freedom from physical restraint but also the right to free

use of one's own property and enter into free contractual relationsz.

Mr., Justice Reynolds defines 'liberty' in wide terms by observing: -
"While this Court has not attempted to define with exactness the 'liberty' thus
guaranteed, the term has received much consideration, and scame of the included
things have been definitely stated. Without doubt it denotes not merely
freedom from bodily restraint but also the right of individual to contract,
to engage in any of the common occupations of Life, to acquire useful
knowledge, to marry, to esteblish a hime and bring up children, to worship
God, according to the dictates of his own conscience, and generally to enjoy
those privileges long recognised at common law as essential to the orderly

pursuit of happiness by free menj.

1. R.V. Cobbett (1804) 29 St.Tr.l at p.49.
2, See American Jurisprudence, Vol,Il at p.329.
3., Meyerv., Nebraska, 262 U.S, 390,
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The American concept of liberty may be summarised as follows:
"The term 'liberty', as used in the Constitution, is not dwarfed iﬁto mere
freedom from physical restraint of the person of the citizen but embraces
the right of men to be free in the enjoyment of the faculties, with which they
have been endowed by the Creator, subject only to such restraints as are
necessary for the common welfare., As the Supreme Court has stated, it
includes, among others, the right to entertain the belief and to teach the
doctrine that war, training for war and military training are immoral,
wrong and contrary to the percepts of Christianity; the right to WOfship
God according to the dictates of one's own conscience, and the right to
acquire useful knowledge; to marry; to establish a home and bring wp children;
and generally to enjoy those privileges long recognised at common law as
essential to the orderly pursuit for happiness by free men. It includes
the right of a man to be free to use his faculties in all lawful ways; to
live and work where he will; to earn his livelihood by any lawful calling;
to pursue any livelihood or vocation; and for that purpose to enter into all
contracts which may be necessary and essential to his carrying out these
purposes to a successful conclusion. Within the meaning of term 'liberty!
is also included the right to buy and sell; to select freely such tradesmen
as the citizen may himself desire to patronise; to manufacture; to acquire
property; to live in a community; to have a free and open market; the right
to free speech, of self-defence against unlawful violencej and, in general,

the opportunity to do those things which are ordinarily done by free men.."q.

1. See American Jurisprudence Vol.II, para.329, at p.ll35.
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It can be added here that 'liberty' is no-i: a right which can be
either completely restricted or left absolutely uncontrolled in all the
circumstances. It has been rightly said that a society, based on the rule
that each one is a law unto himself, would socon be confronted with disorder
and anarchy, ‘'Iiberty' implies the absence of arbitrery restraint and not
immunity from reasonableregulations end prohibitions imposed in the interest

of society,

It is a cardinal principle of the English Constitution that a
subject may say or do what he pleases or move about anywhere he likes and
form associations and act in concert with his fellow-men, provided he does
not trangress the substantiWe law nor do acts which invade the legal rights
of others, Similarly, the authorities charged with the duty of maintaining
public order or performing any other governmental duties camnot do anything
to the prejudice of individual rights, unless they cen show that they were
authorised to do that act by some rule of common law or some provision made

by the statutell

Iiberties of the Subject:

The so called liberties of the subject are really implications
drawn from the principle, g subject may do or say what he pleases, provided
that he does not transgress the substantime law or infringe the legal rights
of others., The liberties of the subject are not expressly defined under any

law or statutez. Where public authorities are not authorised to interfere

1. See Entick v.Carrington, (1765) 19 St.Tr. 1030.
2, See Halsbury's Iaws of England, 8rd ed. Vol.7, p.l195,

¢



with the subject, he has 1ibertiesw. It follows fror the géﬁeral provisijgs
ensuing the peaceful enjoyment of the rights of property =znd freedem of the
subject from illeszl detention, duress, punishment or taxation, contained in
the four great Charters2 or Statutes, which regulate the relatiéns between

the Crown and the people, but the liberties of the subjects are not expressly

defined in any law or code.

The liberties of the subject cuﬁznate in generzl welfare and
happiness of the members of the state. The maiﬂ.purpOSe of the state being
all round development of its members, it is essential that they must be free
to choose their own way of life and what they should do with it. The develop-
ment of the individual's personality leads to mass development and, as such,it
is the duty of the state to create an atmosphere in which certain standards and
rules of conducts for individuals prevail , so as to make 'Liberty' enjoyable

by all equally.

The term 'liberty' has not been expressly defined in any of the
constitutions of the world. What the constitutions of the world contain are
guarantees of the liberties of the people. But the British constitution, in-
stead of defining and guaranteeing the liberties of subject, designs procedure
to protect the fundamental liberties. ILiberty is residual and presumed to exist
in Britain, unless a specific rule of common law or statute encroaches upon it.
It is, therefore, always incumbent on every one, be he private.individual or
official, who seeks to intrade upon the freedom of another, to justify his

conduct. In pressing a criminal charge, the prosecution must establish the
/precise ingredients of theoffence

1. See Hatscheck's Englishces Staatrecht, pp.547—548.
2. Namely, Magna Carta (1215) 25 Edw.l; The Petition of Right.,(1627) 3 car,

1.Gl. The Bill of Rights (1688) 1 Will & Mar.Sess.2.C.2. & The Act of
Settlement (1700) 12 and 13 will. 3.C.2.




beyond doubt. Only then cen a person be imprisoned, fined or otherwise
punished1 . |
Dicey, discussing the scope of liberty in England, pointed out,
'Since Parliament is sovereign, the subject camnnot possess guaranteed rights,
such as are guaranteed to the citizens in mgny constitutions, It is well
understood that certain liberties are highly prized by the people (the absence
of the constitutional guarantees makes necessary and perhaps stimulates a
strong public @pinion on this subject) and that in consequence Pafliament is
unlikely, except in emergencies, to pass legislation constituting a serious

interference with then' 2.

. The scope of these liberties which have been given general recog-
nition, has differed from time to time but there are some today to which almost

all civilized countries pay at least lip service. Peaslee's 'Constitutions of

the World' sets out the constitutions of eighty countries, in all of which

there is some recognition of some of the fourteen liberties of people. Eighty-
four countries recognise the rightto: personal liberty, fair legal process and
freedom of expréssion. Eighty-three recognise freedom of assembly and associat-
ion and inviolsbility of correspondence and domicile., Eighty recognize the
right to property; seventy-nine the right of freedom of education; seventy-
seven the right to equality before law; seventy-six the right to freedom of

labour; sixty-three the right to petition govermment authorities; sixty the

T. See R.H.Jones 'Constitutional and Administrative law' p,112,

2, See Dicey's 'law of Constitution' 9th ed. p.197. 'This was done without
trouble during 1914-1918 War, by the Defence of Realm Acts, but the right
of the subject to trial by Jury was, after a short period of supression,
restéred. Similarly very wide powers were given by the Emergency Powers
(Defence) Act, 1940, to make Defence Regulations, requiring subjects 'to
place themselves, their services, and their properties' at the disposal of
the Crown. These Powers expired on 24th February,l946. Reg.18B of the Defence
(General, Regulations,1939, which empowered the Home Secretary to intern
suspected persons without-trial, was revoked by Order in Council, dated 9th
May,1945 (S.R.& 0,1945)as soon as hostilities in Europe ended).
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rights relating to health and motherhood, fiftynine the right to social
security, sixtysix the right to freedom of movement within the nation and
fortynine the right to protection against retroactive pmislmmentl.

Professor Gledhill further points out that !'There are normative consitutions

of politically mature countries in which the Supreme Court interprets the
Constitution; and the executive and legislature abide by the interpretation;
the formal constitutions found for instance in South Americe only partially
enforced in practice but which it is hoped will be normative constitutions

when political maturity is achieved, And there are constitutions devised to
throw dust in the eyes of the observers, while the ruling clique or party does a:
it likes; here the fundamental rights like bikinis are important only for what
they conceal, Again some constitutions provide effective legal process for
enforcing FPundamental Rights, India for instance makes the right to effective
Jjudicial process a Fundamental Right itself; other constitutions are silent

on this point; but there may nevertheless be a judicial remedy for infringement,
and this may be speedy or not, There may be effective protection by convention,
as in this country (Englend) where it would be impracticeble to initiate
legislation permitting detention without trial in the interest of public

safety, except in time of war, legislation expropriating without compensation
and legislation to suppress an effective political opposition., On the other
hand there may be no effective protection of Fundamental Rights. The degree

to which any particular liberty is enjoyed in & particular country depends

2
on a large muber of factors of which a constitutional provision is but one .

1, Prof.Alan Gledhill, 'Fundamental Rights' in ‘Changlng Iaw in Developing
Countries' by Prof.And.erson, P.S1.
. Prof. Alan Gledhill, op cit. p.81.
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It could be added that the important question is not whether

Fundamental Rights exist on paper, but to what extent do they in practice
limit the powers of the ruling class in favour of the individual. According
to Jemmings' 'What are regraded as Fundamental Rights by one generation may
be considered to be inconvenient limitation on legislative powers by another
generation, For example, the Fifth and Fourteenth Amendments to the
Constitution of United States prevented the United States Congress and the
Legislatures of the States from depriving any person of life, liberty or
property, 'without due process of law'. This has been used by the Supreme
Court to limit very seriously the entrance of the social legislation dealing

with matters as, hours of labour, minimum wages and workmen's compensation1.

American constitutional liberty is juridical in nature; it is
regarded as a legal rather than a political limitation upon governmental power)
and looks to judiciel review as the means of effectuating constitutional limit-
ations, The concept of liberty is a concept of limitation and affirmationz.

It is observed that there are stages in the history of nations, when the
request for liberty concerns itself predominently with the affirmation of
power and there are other stages when it is concerned predominently with the
limitation of power, The high point in the stage of affirmation is in one of
those revolutionary movements in history, when frustrations and oppressions
of old society become so intense, that men yearn for some sharp and sovereign
instrument which will clear it away and liberate them from it, The age of

Cromwell in England was such an era, The French Revolution was surely another

1, See W.I, Jennings 'The Law and the Constitution' p.257.

2., Arthur E.Sutherland, edit.,Government Under Law p.107. See. The
distinction made between civil liberty and constitutional liberty and
between political and judicial guarantees of Constitutional liberty in

CORWIN - -,'ILiberty Against Government', pp 7-8, (1948).
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one. After these upheavals, when the worst of the ancien regime is cleared

away, men begin to tame these giants of power, that they have created for
their own liberation and the age ismredominently one of limitation, the age
when liberty is defined in terms of control of power begins., The old revolut-

ionary memories are in many ways buried, repudiated and .forgotten1 R

Both America and England have for a long time been living in what
might be described as predominently the age of power limitation, And America
almost from its outset, having fled from those struggles prevalent in Burotpe,

has lived with this perspective on powerz.

The question is: how are societies, 1in different phases of this
power-liberty cycle, to judge each other and how are they to communicate with
each other? The irony is in part this: that these stages above mentioned are
never clear cut, Both exist together., In times of revolutionary upheaval,
the men who have fashioned sharp power instruments for their liberation never
completely forget that these instruments also involve a potential threat to
liberty and are dbliged to come to terms with their consciences, In the
affirmetive movements, so to speak, they are forever struggling with the
limitational side of their personalities; they are trying to suppress it,
to rationalise it, end in some sense, the whole history of revolutionary

thought can be interpreted in terms of this pre-cccupatio 3.

l. A.E. Sutherlan-d OPe Oit. Pe 502
2, Ibid.
3. See Arthur E, Sutherland op.cit. p.503.
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Just as the old constitutions had their own political theories,

new theories have to be evolved to explain and defend the new organisatioﬁ
in England as well as in other countries. Whether a society is conservative
or progressive in its economic aspects, it has to achieve a balance between
the rights of the community as a whole and the rights of the individual, In
the welfare state the word 'liberty' has changed its meaning; the most
important kind of liberty is no longer liberty to manage one's own affairs

but liberty to combine with others or to join associations,

With this new concept of liberty, it is not surprising that the old
idea of Rule of law, has been neglected, if not deliberately dropped, because
the Rule of Iaw is essentially concerned with individual rights. Blackstone
derived the Constitution itself from these rights, and was followed in this
instance by Dicey. As Professor Wade points out, no one would suppose this
tc be true of modern constitutions and nearly twenty years ago he referred
to it as, 'the difficulty which any literal acceptance of Rule of law causes
today, because of system of law, which like the common law, is based on the
protection of individual's right is not really compatible with legislation
which has for its object +the welfare of the country or a large section of

it as a whole1.

It may be that the idea of liberty in the sense of freedom of the
individual was an illusion or was never a really essential element in any
form of democracy. It is undeniable that all the conditions of modern life
work against it and seem fo make it an anachronism. For meny people it is
sufficient that, if there are strong tendencies in any direction, it should

be the duty of any government to strengthen it further; anything else is

1, Prof, Wade 'Introduction to Dicey's Ieaw of Constitution'



putting back the clock, trying to sweep away the Atlantic with a broom, or
some such metaphor. It seems more reasonable to argue that the purpose of
government, once it extends beyond defence and enforcement of the criminal

law, is to offer some counterweight to the prevailing forces; otherwise resulte

would be much the same ag if it did not exist1.

The arguments advanced by Jhon Stuart Mill,zin the context of liberty
of the individual, ipclude an element of well-being. He contends that men
should be free to act upon their opinions and according to free will, without
hinderance, either physical or moral, from their fellow men, so long as it is
at their own risk. This lastrproviso is of cdurse indispensable. No one
pretends that actions should be as fre; as opinions. On the contrary, even
opinions lose their immunity, when the circumstances in which they are expressed
are such as to constitute a positive instigation to some mischievous act.
Aects of whatever kind, which, without justifiable cause, do harm tc others,
may be, and in the more important cases, must be controlled by disapproval, and,
when necessary, by the active interference of imﬁkind. The liberty of the
individual must be limited, to the extent that he must not make himself a
nuisance to other people. But if he refrains from molesting others in what
concerns them, and merely acts according to his own inclination and judgement
in things which concern himself, the same reasons for holding that opinion
should be free, support the view that he should be allowed, without

molestation, to carry his opinions into practice at his own cost. That man-

kind are not infallible, that their truths, for the most part, are only half-

1. See Mrs. Diana Superman's Article 'Democracy and Liberty' in Liberty in
the Modern State, pp.39-40.
2. See 'Liberty'.
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truths, that unity of opinion, unless resulting from the fullest ;nd free
comparison of opposite opinions, is not desirable, and diversity is not an
evil, but a good, until mankind is much more capable than at present of
recognising all sides of truth, are principles applicable to men's modes of
action, no less than to their opinions. As it is necessary that, while man-
king is imperfect, their should be different opinions, so it is that there
should be different experiments in living, that free scope should be given to
varieties of character, short of injuries to others; and that the worth of
different modes of life should be proved practically. It is desirable, in short
that in things which do not primarily concern others, individuality should
assert itself. Where, not a person's own character, but the traditions of
customs of other people are the rule of the conduct, there is wanting one of
the principle ingredients of human happiness, and the quite chief ingredient

of individual and social progress.

It is rightly argued that, without the liberty of individual being
constitutionally guaranteed (in developing countries), it is impossible to
hope for any progress and it is the individual who is given the freedom of
thought and action, in order that society may be able to adjust itself in the

changing needs of the time. But the liberty of the individual must not be

allowed to go so far as to stultify itself. The individual must not be allowed

to make a nuisance of himself to his fellowmen. In a civilized society a line
has to be drawn somewhere in order to confine, by means of regulations and
control, the actions of the individual in such a way that they do not come
in conflict with the overall interests of the society as a whole. The comm§n
good can only be realised by imposing certain limits on individual liberty.

How and where this line is to be drawn, so as to confine the conflicting
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interests and desires to the sphere of their legitimate expression, is the

matter of practical dealings1.

To summarise, there are no absolute rights and no uncontrolled
liberties in the modern state, for the collective interest of the society,
the pesce and security of the State and the maintenance of public order are of
vital importance; fundamental rights can have no meaning, if the State is in
danger or disorganised, for not only the state but alsoc the liberties of its
subjects are endangered. There must be equilibrium between the rights of
individual citizens and the collective good of the societya.

Personal Liberty:

The concept of personal liberty is not specifically defined in
English Law. The right to personal liberty is assumed in various declarations
of human rights; charters and statutes. Under the English Constitution there
are no formal guarantees of the right to perscnal liberty, apart from the
declarations of rights contained in the ancient charters and the restrictions
on the arbitrary use of power by the Crown or servants of the Crown, imposed
by the Act of Settlement, 1688. The citizen may go where he pleases and do or
say what he pleases, provided that he does not commit an offence against the

criminal law or infringe the rights of others.

According to Dicey, the right to personal liberty as understood in
England, means in substance a person's right not to be subjected to imprison-

ment, arrest or other physical coercion in any manner that does not admit of

- 1. See A.K. Brohi, 'Fundamental Law of Pakistan' p.365.

2. See Prof. Alan Gledhill 'Pakistan', p.196. (See also NasuMallah Khan v,
D'M. 9 P.LOD01965’ Iah0813.
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legal justification1.

Denning tries to elaborate the concept of personal liberty in a
very comprehensive way. According to him personal liberty means the freedom
of every law-abiding citizen to think what he will; to say what he will and
to go where he will on his occasions without let or hinderance from any
other person. Despite all the changes that have come about in other free-
doms, this freedom has, in England, remained intact. It must be matched, of
course with social security, by which is meant the peace and the good order
of the community in which we live. The freedom of the just man is worth
little to him, if he can be preyed upon by a thief'or murderer. Every
society must have the means to protect itself from marauders. It must have
powers to search, to arrest and to imprison those who break the laws. So
long as those powers are properly exercised, they are themselves the safe-
guards of personal freedom. But powers may be abused, and, if those powers
are abused, there is no tyrapny like theﬁ. It leads to a state of affairs
when the police arrest any person and throw him into priscn without cause
assigned. It leads to search of his home and beléngings on the slightest
pretext or on none. It leads to a hated Gestapo and the police state. It
leads to extorted confessions and to trials which are a mockery of justice.
The moral of it all is that a true balance must be kept between personal

freedom on the one hand and social security on the otherz.

'Personal liberty is', as Harry Street advocates, '"Our most

vaunted freedom against the realities of police and follows the police from

1. See A.V.Dicey, 'Law of the Constitution' 10th ed. by C.E.Wade, Chap.5.
2. See $ir Alfred Denning, 'Freedom Under the Law' pp. 5-6.
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their powers of arrest to the restrictions imposed on the searching and
entering of premises, to the police questioning’ then to bail and habeas
corpus, and finally to an extended discussion of controversial power of

telephone taping and intercepting mail"l.

So we come to the vital part played by the police in the preservation
of freedom. If liberty must be circumscribed in order to preserve it, so must
the laws which set the limits to freedom be fully and fairly enforced.
Oppressive enforcement can be just as intolerable as harsh laws; while, without
enforcement, there might as well be no laws at all. The dilemma seen by Dr.
Johnson - how to find the golden mean between anarchy and totalitarianism -
requires an effective but properly controlled police force as part of its
solution. In the conditions of the modern world the existence of such a
force is a fundamental condition of a free society. Consequently, the study
of a society's police can be:ras revealing as the study of other organs of the
government - the legislative, the executive and the judiciary - and is just as
essential, if we are to understand the nature and the basis of the freedonm,

which we in this country (England) are fortunate to enjoya.

There can not be a specific definition of personal liberty.
'Personal Liberty', in general, means that the citizen may do what he pleases
or go where he likes, provided he breaks no law and does not infringe the
rights of others by e.g. committing nuisance or a trespass. It means further
that, if he is prevented from doing what he likes or from going where he pleases,

those who prevent him must justify their action before the courts and pay

l. See Harry Street, 'Freedom, The Individual and The Law' p.l3.

2. See the Rt. Hon. Gwilym Lloyd-George 'Arm of the Law' in Liberty in the
Modern State' p.lZ2.
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damages for assault, trespass or other civil wrong, and in the last resort

the citizen may use reasonable force in defence of his personal 1iberty1. And
if he is imprisoned or punished for what he does, it can only be by process of
law, which will normally be executed by ordinary criminal or civil courts;
exceptionally he may be dealt with by some other form of tribunal and in times
of emergency even detained by‘order of the Home Secretary, - but these cases
are strictly limited and zealously watched. Thus a soldier may be tried by
court-martial but the power to hold a court-martial, like the power to detain
in war-time, is statutory and depends in the last resort upon parliamentary
sanction. Since the abolition of Court of Star-Chamber in 1641, and the
failure of James II's attempt to revive the Court of High Commission in 1685,
there has been no attempt to imprison or to punish the citizen, outside the
ordinary process of the court. There are, however, occasions when the public
interest demands interference with the individualt's freedom; it may be
necessary to arrest him, to search his house, to hold him in custody pending
trial, or require him to desist, by finding sureties for his future behaviour,
on account of a course of conduct on which he has embarked. But all these
interferences with the individual's freedom are, as we shall see, hedged

round with safeguardsa.

Lord Atkin observed, 'It is one of the pillgrs of liberty that in

English law every imprisonment is prima facie unlawful and that it is for the
3

person directing imprisonment to justify his act”.

The justification is generally that the person is arrested and de-

tained without bail - pending trial in court on a charge of crime - or that

I. R.V.Hussey (1925) 18 cr.app.Cas.160.
2. G.A, Forest 'Constitutional Law' 8th ed. pp.371-372.
3., Liversidge v. Anderson (1942) A.C.206.
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after trial by a court of competent jurisdiction he has been confibted and
sentenced to imprisonmentor some other kind of detention provided by the
Statute., Other kinds of lawful detention under Statutory safe-guards are
those of mentally disordered persons, children in need of care and protection,
committal for contempt of court or Parliament, imprisonment for failing to
satisfy a judgement debt in spite of having had the means to do so and custody
pending extradition or deportation.

Under the English constitution there is no formal expression of the
guarantees of personal liberty. The citizen may go where he pleases and do
or say whatever he likes, provided that he does not commit an offence against
criminal law or infringe the rights of others. If his legal rights are
infringed by others e.g. by trespass or defamation, he may protect himself by
invoking the remedies provided by law. It is in the laws of crime and tort,
part of the ordinary law of the land, and not in fundamental constitutional
law, that the citizen finds the protection for his personal liberty, whether
it is infringed by qfficials or by fellow citizens. In times of emergehcy the
Executive is accorded special powers by the Parliament, but there are no formal
guarantees - such as are to be found in a constitutional code, formally enacted,

which have to be suspended1.

Dicey says that there is an absence of declarations and definitions
of the personal liberty in the English Constitution, which are generaly found
under other constitutions of the world. He takes the example of the Belgian
Constitution and compares it with that of England. He observes that the Belgian

constitution is the result of legislative action, whereas the English

1. Wade & Phillip's 'Constitutional Law' p.488.
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Constitution is mainly based on legal decisions. According to ﬁim, in
Belgium the rights of individuals to personal liberty flow from or are
secured by the Constitution itself, but in England the right to personal
liberty is not part of the Constitution; instead it is secured by the

decisions of the courts through the Habeas Corpus Acts.

Dicey further points out that this difference is merely formal and
thaot personal liberty is as well secured in Belgium (or in any other country)
as in England and as long as this is so, it matters nothing whether we may
say that individuals are free from all sorts of risk of arbitrary arrest
because liberty of the person is guaranteed by the constitution, or that
the right to personal liberty, or in other words the protection from arbitrary

arrest, forms part of the constitution, because it is secured by the law of

. the land. The question how far the right to personal liberty is likely to be

secured depends a good deal upon the answer to the question whether the
Constitution framersconsciously or unconsciously begin with definitions or
declarations of rights or with contrivances or remedies, by which the right
to personal liberty may be enforced or secured. As more stress has been laid
on defining or declaring the rights, in most of the foreign constitutions,
insufficient attention has been given to the necessity for the provision of
adequate remedies for safeguarding these rights. It is, therefore, evident
that, throughzout the history of individual's rightsj) no country except
England could claim that there has been an inseparable connection between the
means of enforcing a right and the right to be enforced, which indicates the
strength of judicial legislation. This can well be illustrated by the Habeas

Corpus Acts, which de¢lare no principles and define no rights but, for the
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practical purposes, they are worth a hundred constitutional articles
guaranteeing personal liberty. This connection between rights and remedies
is lacking in many other constitutions of the world; and one camnot find as
much co-ordination between personal liberty and its enforcement in other

countries as is found in Eﬁglanxf.

The fact again that in many foreign countries the rights of the
individual, including the right to personal liberty, depend upon the constitutioi
whilst in England the law of the constitutionis little lessthan a generalisation
of the rights which the courts secure to individuals, has an important result,
The general rights guaranteed by the constitution may be, and in foreign
countries are, constantly suspended. They are something extraneous to and
independent of the ordinary course of the law, The declarations of the
Belgian constitution that individual liberty is guaranteed, betrays a way of
locking at the rights of individuals very different from the way in which such
rights are regarded by English lawyers. We can hardly say that one right is
more guaranteed than another., Freedom from arbitrery arrest, for instance,
seems to Englishmen to rest upon the basis, of the law of the land, In the
Belgian Constitution the words have a definite meaning, They imply that no
lew invading personal freedom can be passed without a modification of the
constitution, made in the special way in which alone the constitution can be
legally emended. This, However,is not the point to which our immediate
attention should be directed., The important point is that, if the right to

s s

personal freedom is derived from a constitutional declaration.:~ . = ...7y

1. See A.V.Dicey 'Iaw of Constitution' 1Othed. pp.l197-199.
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it suggests that the right is capeble of being suspended or taken away, IZf,
on the other hand, the right to personal freedom is part of the constitution,
because it is embodied in the ordinary law of the land, it is a right which can-
not be destroyed without subverting the whole body of legel institutions of
the nation, The so called suspension of the Habeas Corpus Acts bears, it is
true, a certain similarity to what is called in foreign countries, 'suspending
the Constitutional Guarantees'. But, after all, a statute suspending the
Habeas Corpus Act falls short of what its title seems to imply, for though a
serious matter indeed, it is, in reality, nothing more than a temporary
suspension of one particular remedy for the protection of persanal liberty.
The Habeas Corpus Act may be suspended and yet Englishmen enjoy almost all the
rights of citizens, The constitution, being based on the rule of law, the
suspension of the Uonstitution, as far as it can be conceived as possible,

would mean with us nothing less than a revolution1.

According to Justice B.K.Mukhergea, 'personal liberty' in ordinary

language means liberty relating to or concerning the person or body of the

1. A.V.Dicey, 'The Law of Constitution' 10th ed. pp.200-202,

'*The Petition of Right, and The Bill of Rights, and also the American
Declaration of Rights, contain,it may be said, proclamation of general
principles which resembles declaration of rights known to foreign
constitutionadists, and specially the celebrated Declaration of Rights of
Man of 1739. But English and American Declarations on one hand, and
foreign declarationmsof rights on the other, though besring an apparent
resemblance to each other, are at bottom remarkable rather by way of
contrast than of similarity. The Petition of Right: and The Bill of
Rights are not so much, 'declarations of rights' in the foreign sense
of the term, as Jjudiciel condemnation of claims or practices on the part
of the Crown, which are thefby proclaimed illegal, It will be found that
every, or nearly every, clause in the celebrated documents negatives some
distinct claim made and put into force on behalf of the prerogative., No
doubt the Declaration contained in the American Constitutions have a real
similarity to the Continental declarations of rights. They are the product
of Eighteenth Century ideas; they have, however, it is submitted, the |
distinct purpose of legally contradicting the action of the legislature by
the Articls of the canstitution,
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individual and 'personal liberty' in this sense is the antithesis of physical
restraint or co-ercion, ‘'Personal liberty' means a personal right not to be
subjected to imprisonment, arrest, or other physical coercion in any manner
that does not admit of legal justification, This negative right of not
being subjected to any form of physical restraint or coercion constitutes
the essence of 'personal liberty' and not mean freedom to move to any part
of Indian Territory. In the Indian Constitution the expression !personal
liberty' has been deliberately used to restrict to freedom from physical

restraint of a person by incarceretion or o*:.herw:i.se;i ",

Justice Pazle Ali interpreted that the expression !'personal liberty'
and 'personal freedom' have a wider meaning and also a narrower meaning, In
the wider sense, they include not only immunity from arrest and detention but
also freedom of speech and freedom of association etc, ‘In the narrower sense
they mean immunity from errest and detention, The juristic conception of |
'personal liberty' when these words are used in the sense of immunity from

arrest, is that it consists in freedom of movement and locomotionz.

Pitanjali Sastri J. construed,'personal liberty' in the context of
Part II of the Indien Constitution is something d@ifferent from the freedom
+o move freely throughout the territory of India and Article 21 presents an
example of the fusion of the procedural and substantire rights in the same
provision, The right to live, though the most fundamental of all, is also one

of the most difficult to define and its protection takes the form of

1. Goplan v, State of Madra, AIR 1950 S.C.27,. .per Mukherjea J.
2. AIR 1950 Madras S.0.27". . per Fazle Ali J.



- 25

declaration that no person shall be deprived of it save by 'due process of law'
or 'by authority of law', Process of procedure in this context comnates both
the act and the manner of procedure to take away a man's life or - 'personal
liberty' .

In the .Pakistan constitution, the word 'liberty' is used without
qualification., The adjective 'personal' is omitted, It is apparent that
'liberty' in Pakistan Constitution has been used in a wider and more
comprehensive sense and it could be construed in the wider sense of !liberty*
as in the American Constitution, In factin the original draft of the Indian
Constitution, the word !liberty' was used without qualification but the
Drafting Committee recommended the insertion of the word 'personal' before
'liberty', so as to limit it and distinguish it from the broader and more
sweeping concept of 'liberty'. They had already, in Article 192, dealt
with the several aspects of the liberty of individual and were anxious to
avoid giving an impression that the word 'liberty' used in Article 213 had
any reference to the same matters as they had provided for in Article 19.

But it is doubtful whether the word 'liberty' will receive the wide meaning
as it has received in America and this, for the reason that the liberties in
general have, in the Pakistan Constitution, been separately dealt with in

much the same manner as in Article 19 of Indian Gonstitutionl".

1. 1Ibid, - . per Pitanjali Sastri J.
2. Indian Constitution,

3. Ibid.
L, See Blackstone's commentary on Iaws of England, 4th Ed.Vol.l. p.l134 -

See A;K, Brohi, op.cit., p.396.
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It could be argued that the word 'liberty' in Pakistan Constitution
means 'personal liberty' and something more. 'Personal liberty' consists in
the power of 10com<:1;ion1 s Of changing situation, or moving one's person to
whatever place as one's own inclination may direct, without fear of restraint

or punishment unless 'according to law, 2

Personal liberty is guaranteed by Right No.l of the Consititution
of Pakistan, 1962, but instead of 'personal liberty', Pakistan Constitution
uses only *liberty'. The word ‘liberty' in Right No,1l means 'personal liberty',
which in its widest sense, includes freedom of movement and residence in any
part of Pekistan, But Right No.l comes under the caption 'security of person'
the word 'security' in the caption is plainly used in the sense of protection,
so as to guarantee freedom from physical restraint, What is sought to be
protected by Right No.1l is loss of 'life and liberty' or loss of personal
liberty, that is to say, freedom from physical restraint of person and from
incamerations . In other words it guarantees the protection of personal
liberty against its arbitrary deprivation, or provides safeguards against
loss of personal liberty at the instance of Government or any other organ

of the soc ietyl".

1., On this point there is a difference of opinion between one of the two
judges of the Division Bench of Lahor High Court; according to Akram ¢,
it does include powers of locomotion while in the opinion of Gul J, it
does not; the latter's view is correct; discussed in Chapter VII, see
Abul Ala Maudoodd v. State Bank, infra.

2. See Blackstone's,Commentary on lews of England,;th Ed.Vol.l1, p; 13l
See A.K, Brohi, op.cit. p.396.

3. See Cul,J!s cbservation in Abul Ala Meudoodi v. State Bank of Pakistan,
P.L.D., 1969, 1Iah, 908,

4. As one above,
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Historical Development of Concept of Persomal Liberty -~ Magna Carta 1215:

'i'he history of the concept of 'personal liberty' may be said to
begin with the Magna Carta in 1215.' Before this first and famous Charter
of Rights of Psople, there was no statutory document, which could be said
to speak about the principles of 'personal liberty'. Magna Carta is,
therefore, regarded as to be the first 'Great Cha.rtér of Liberties'. Bracton
described it as 'Carta Iiberatum'. Holdsworth said -

"It (Magna Carta) stands on the heads of those two or
three documents which contain, or are supposed to
contain, some of the fundamental principles of the
British Constitution., Iawyers, historians and
politicians of every period of our history have
interpreted it from the standpoints of every periocd
of that history. From this point of view, we compare
it to the 'Twelve Tables'. In the same sense as they
were regarded as the 'fons et origo civilis', Magna
Carta1 is the fount and source of our Constitutional
Iew,, ",

McKechnie contemplating the dignity and importance of Magna Carta
says:

"The greatness of Magna Carta lies not so much in

what it was to its framers in 1215, as what it

afterwards became to the political leaders, to

the judges and the lawyers, and to the entire,
mess of the men in England in later ages.eses "

The importance of Magna Carta lies, no doubt, in introducing the
principles of 'personal liberty', its safeguards in the form of writs and its
protecfion against imprisomment without jrial, The wvarious interpretations of

this first charter of personal liberty lead to the same two-fold protection of

1. William Holdsworth, 'History of English Iaw' Vol,II. p.207.
2. McKechnie, 'The Magna Carta' p..436.
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rights of the people, namely the exposition of the principles of personal

liberty and its safeguards.

Holdsworth comments on these interpretatiomsiin these words:

"There is a sense in which these interpretations are true.
The clauses do embody a protest against arbitrary punishment
and against arbitrary infringement of personal liberty and
rights of property; they do assert a right to - a free
trial, to a pure and urbought measures of Justice,

esseothis is the real sense in which the trial by Jury
and the writ of Habeas Corpus 42y claim descent from
the clauses of the Charter,,,’,

It is generally understood that Clause 39 of Magna Carta, is the
foundation Stone upon which the structure of the English Common Iaw, protecting
persconal liberty, rests. This clause provides that no freeman shall be taken
or imprisoned or deceased or exiled or in any way destroyed except by the

lawful judgement of his peers or by the law of the land 'Nisi legale judicium

parium vel per legem terrae'. Clause 40 lays down, 'To no one will we sell,

to no one will we refuse or delay the right or justice'.

The precise meaning of these critical words has been the subject of
much debate among scholars, but whatever meanings their author attached to
them, they have been used as a background to develop and support two
institutions, which, probsbly more than all else, have been the safeguards

in England of personal liberty, namely the jury system and the Writ of Habeas

Corpus. In the days of Magna Carta, trial by Jury in the modern sense of the
term was non-existent, and the phrase probably referred to tribunals of old

type, where those whose duty it was to attend the court (commonly called the

1, Willism Holdsworth, op.cit. p.207.



suitors) were judges both of law and fact, and was intended to secure that
the freeman should not be judged by a tribunal in which the suitors were his
&

inferiors1 .

The phrase 'by the law of the land', 'per legem terrae! 1is

regarded as founding or declaring the right of personal liberty for the

protection of which the Writ :of Habeas Corpus has become the remedy., Upon the

meaning of these words the commentators are least of all agreed - one school
reads them as referring only to the test by which only at that date issues
were usually determined, that is compurgation, ordeal or trial by battle,

Upon this view of the words, the clause is retrogressive and has no
constitutional significance. Others interpret. them as referring to the
general law of the land and thus gives to them some constitutional significance.
The t‘ruth is that from the constituticnal standpoint it matters mnot which is
right, because Parlisment from time to time confirmed the Charter and the
common lawyer, acting in this respect in alliance with Parliement, soon put
upon the words a meaning which gave them high constitutional importance. The
words were construed as meaning *by due process of the common lew', In order
to appreciate what was meant by due process of the common law, it is necessary
to distinguish between the common law and the law in more general sense, The
common law practised by the common-law courts only, whereas the law, in the
general sense was the laws which were enforced by the Council, the local and

franchise courts and the Chancery. Thus, the phrase !'the law of the land'

1. The Right Hon,Lord Tomlin of Ash, 'Liberty under the Common Iaw' pp., 7 and 8
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might be regarded as a much wider phrase than the phrase 'the common law! ie,

the Jaw as administered by the common law c:o'u.r‘l:s’1 .

In time the common law courts proceeded to extend and magnify their
own Jjurisdiction, Their attack on other Tribunals was two-fold., They started
limiting the jurisdiction of the local and franchise courts and thg attempted
to minimise and restrict the activifies and jurisdiction of the Chancery and
the Council, This claim to priority of the common 19.va courts over other
tribunals, has been well expressed by Holt C.J. in 1691 in these words:

"The common law is the over-ruling jurisdiction in this

realm and you. ought to entitle yourselveszw'ell to draw
a thing out of Jjurisdiction of iteeececoces"

In the course of the struggle the Common ILaw Courts discovered
a powerful instrument in the Writ of Habeas Corpus and esteblished a principle
which has given to personal liberty its present security. The common law courts
never denied outright the jurisdiction of the Chancery or the Council,but
construeing 'law of the land' in Magna Carta as referring to the common law,
they sought to magnify their own jurisdiction end limit the powers of the
Chancery and the Council in regard to interfereénce with personal liberty.
But the important point is that, whatever the motive which led the common
law courts to adopt the construction in question, they estaeblished a general
principle which influenced both the Parliament and the judges in their dealing
with the problem of personal liberty. The judges, by the use of the Writ of

Habeas Corpus, with assistance of Parliament brought a maturity to what is

1. Tbid, pp.12-13
2. Shermailin v, Sands., 1,1d. Raymond 271, p.272.
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todey the main safeguards of personal 1lib erty1 .

(o
-

Sir William Holdsworth describes the situation in these words:

"...Without the inspiration of a general principle with all the
prestige of Magna Carta behind it this development could never
have taken place; and equally without the translation of that
general principle into practice by invention of specific writs
to deal with cases of its infringement - the protection of
personal liberty could never have tak en the practical shape ".

The Petition of Right 1628 and The Habeas Corpus Acts, 1640 and 1679:

Sir Edward Coke, on 21st March, 1628, introduced in Parliament his

famous 'Petition of Right'. In this document he reaffirmed that the principles

in Magna Carta had been grossly violated by the Stuarts and recited that certain
subjects of His Majesty had been cast into prison, without Jjust cause on no

more authority than the King's command and that such acts could no longer

be tolerated. Among other guatrantees he proposed that no person should be
deprived of his personal liberty for more then three months without trial.

Coke3 succeeded in pursuading Parliament to declare that in future no man

1, The Right Hon,Lord Tomlin of Ash, op.cit. pp.l3-1;

2, Sir Wm, Holdsworth 'History of English Lew', Vol,IX, p.l1lOL,

3, Sir Edward Coke, after a brilliant start at the bar, entered politics.
In 1606 he was appointed Chief Justice of Common Pleas, and in 1613
Chief Justice of the King's Bench, In 1616, having displayed too in-
dependent a spirit towards James I, he was replaced, To the King's
declaration that it was treason to say that King was not above law,
Coke replied by quoting Bracton, the famous thirteenth century lawyer,
"The King should be subject to no man, He is always subject to God and
the law, because the law has made him King," This answer showed that no
agreement was possible between the King and Coke, since Coke held that
the common law was the supreme law of the realm, and that the judges,
independent except in regard to the law itself, were its sole interpreters.
James on the other hand, thought that judges were no more than the Crown's
officials and that he had the power of his violation, to adjudicate when
he though fit; according to him the final arbiter was the King and not the
courts. In 1620, Coke re-entered Parliament and became a champion of
personal liberties, He played an important pert in drawing up the
PBtition of Right., It was Coke who once said to James: "Your Majesty may
te very gifted but you do not know the law of this Kingdom, which is a
subject a man must study deeply for many years before he can become
proficient in it",




should be imprisoned without Jjust cause and consequently Dau:n:'nell‘1 and other

four men were set free,

The preamble to the Petition of Rights lay down that it concerns the
subjects regarding their 'diverse rights and liberties', namely:

(1) That no man could be compelled to pay any tax
without common consent by the Act of Parliament,

(ii) That no man should be imprisoned or detained
accept in accordance with the laws and statutes
of the realm,

(1ii) That the billeting of soldiers and sailors should
be abolished,

(iv) That commission for proceeding by martial law
shall be revoked and annulled.

The object of these provisions, as the Act itself provz:.des , was to
safeguard the 'rights and liberties according to the laws and the statutes of
the realm', In the words of Holdsworth, the Petition of Right was a
declaratory Act and the result of the declaration was to vest Jjurisdiction
over civilians, in times of riots and rebellion, in the hands of the Ordinary
Courts of common law; in the Petition of Right certain fundamental rights of
Englishmen were declared in language which admitted cme interpretation; and
the declaration was not weakened by any ambiguous saving of prerogative right

2
of the sovereign power .

Twelve years later by the enactment of Habeas Corpus Act 1640,
Parliament abolished the court of Star Chamber and confirmed existing legal
safeguards of personal liberty. Anyone unlawfully imprisoned could, on pay=-

ment of the prescribed fee, avail himself of the Writ of Habeas Corpus.

1, See Darnell's Case, infra
2, Sir Wm,Holdsworth, op.cit. Vol.V, p.453.



The Habeas Corpus Amendment Act of 1679, though it set forth no
new rights, nevertheless proved to be a landmark in the way of improving the
mesns of asserting rights and speeding up a procedure which was still too

slow. The assertion of right is meaningless, unless it is provided with

a quick remedy and strong sanctions against 21l violation,

Henceforward it was no longer possible for a scandalous case, such
as that of the five members to recur. No longer could the highest courts
rule that it was not open to them to inquire into the reasons for an arrest.

A person could no longer be apprehended per speciale mandatum momini regis,

Hence a Jury could no longer, as in Throgmorton's Case1 , be imprisoned for

having acquitted a person charged with high treason. There is no doubt that
the Act of 1679, taken in conjunction with the existing guareantees, which it

confirmed, went a long way towards guaranteeing personal libertyz.

The Bill of Rights 1689:

Magna Carta, the Petition of Right, the Habeas Corpus Act 1640, and
the Hebeas Corpus Amendment Act 1679, were all patiently assembled parts of
an edifice not yet completed. The famous Bill of Rights 1689 was designed to
complete it, This (Bill) contained a list of rights, which,as Lord Chatham3
once said, formed along with Magna Carta and Petition of Right, 'The Bible

of the British Constitution',

1. (1954) State Tr. 869.

2, J.,Duhamel, 'Some Pillars of English Lew' p.51.

3, William Pitt, First Earl of Chatham (1708-78), father of the famous
adversary of Napoleon, driving force in England's effort in seven
years war, and the firm-imperialist - who opposed the taxation of

American colonies which provoked the War of Independence.
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The revolution that resulted in the execution of Charles I, the
exile of James II and the troubles that shook England in the seventeenth
century all sprang from the conflict between the Royal claims of absolutism
and the will of the people jealous of all its liberties., The principal cbject
of the Bill of Rights was to perfect and crystallise safeguards already
claimed by Parliament at different times, but which were not adequate in
themselves. The effect of the statute was to put an end to royal inter-
ference with the course of Jjustice., James II had pretensions to the power
to dispense with the law and, in some cases, to cancel it altogether, The
Bill of Rights made short work of such pretensions; it declared illegal the
pover of dispensing with or suspending the law, as 'it hath been assumed of
late' and affirmed a return to the constitutional guarsntees trampled on by
the Stuarts. PFurthermore, the Bill declared to be mischievious and illegal
any jurisdiction above the law or having an inquisitorial procedure, such as
the Star Chamber which had been abolished in 1640, Besides other measures
directed towards the evolution of the right of personal liberty, freedom of
expression was also assured. Though the Bill of Rights dealt with rights of
individuals, it did not speak of any naturel or imprecriptible =rights of
man;it referred to the positive sights of persons who owed allegiasnce to
the Crown1.

The Virginia Declaration 1776:

The Virginia Declaration was made by the Assembly of the Colony
of Virginia in 1776, for the British settlers in the colonies, Seeing the

evolution of the rights of individuals in England through Magna Carta and

1, See J., Duhamel, op.cit. p.50.
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the Bill of Rights, the British settlers in the colonies claimed the same
rights as were enjoyed by their fellow citizens in Great Britdan under the
common law, The Declaration laid down that all persons in colonies, "shall
have and enjoy all liberties as if they had been abiding and born within our
realm of England'. It was provided by the Declaration that whenever the
liberty of the colonist was threatened by the Act, actions and policy of
British Govermment, they could assert their fundamental rights not only as
British subjects but also as human beings and Christians by virtue of the

immiteble law of nature and on the basis of their own colonial constitutions",

An analysis of the VirginaaDeclaration clearly shows in the first
place, that it reiterated two of the provisionsof the British Bill of Rights;
its Article 7, provided that the power of suspending lawsor their execution
by any authority without the consent of the representatives of the people
was an infringement of the rights of the people; Article 6 similarly followed
the British precedent and stipulated that all elections were to be free.

The Declaration also repeated the provisions of Bill of Rights against
excessive bail as well as against standing army in times of peace.

Secondly, some of the provisions of Bill of Rights regarding the doctrine
of natural rights were incorporated in the Declaration; for instance Article
1, provided that “all men are by nature equally free and independent, and have

certain inherent rights such as the right to life and liberty and the right

of property.

French Declaration of Rights 1789:

This femous Declaration was made by the French Constituent Assembly

on August 27, 1789, It is, as far as the rights of the individuals are
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concerned, & document of great historical importance., It came to be regarded
as the most important source of charters of liberties, not only for the

European Continent but also for the other rations of the world,

Professor Colliard while speaking sbout its importance, remarks,
"The Declaration passed beyond the Cadre of purely

Juridicial work of the Assembly. It is an expression

of a world-wide conception of human rights and

summarises the philosophy of eighteenth century

France, The &ssenbly considered it necessary to

re-organise and declare fundamental rules valid

for all human societies, The rights simply

declared and established were nmatural rights;

they belonged to man as a human being and pare

taking of his, character they were sacred and

inalienable.. ".

Most Buropean Jjurists regard the spirit of the Declaration as
derived from the Virginia Declaration and ultimately from the British Bill
of Rights. The provisions of the Declaration, no doubt were a steb forward
towards the evolution and protection of the Liberties of the individual,
especially persomal liberty. Article 9, of the Declaration defines the
'liberty' in the sense that it is the power to do anything which is not

rrgjudicial to another and that the exercise of the natural rights has no
other limitations but those which ensure the enjoyment of the same right by
other members of the society., The Article 1, is just a paraphrase of Article
1, of the.Virginia Declaration, which declares that “all men are born free;
they should live free and should be equal before law:’ Article 7, is similar
to the provisions of Article 39 of Magna Carta, which provides that no man

should be accused, arrested or detained except in cases determined by law

andeccording to the procedure established by law,

1. Prof, Colliard, 'Libertes Publiques' Chap.II,
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Again Article8 is taken from the Article 9 of the Virginia
Declaration and reproduces the prohibition of cruel punishments. The adoption
of principles of common law is found throughout the Declaretion, specially in
Article 9, which lays down that every person is presumed to be innocent, until

he has been declared culpable according to law,

American Bill of Rights 1791:

The American Bill of Rights are the sum of the first ten amendments
to the 1789 Constitution of the United States of America, which were passed by
Congress and the Legislatures of the Constituent States in 1791, The importance
of these Amendments have been referred to by Frankfurter J. in these words -

"The first ten Amendments to the Constitution, commonly known

as the Bill of Rights, were not intended to lay down any

novel principles of government but simply to embody certain

guarantées and immmities1which we have inherited from our

British ancestors.ecesess "o
It should, however, be added that the two of the Amendments - Ninth and Tenth -

have nothing to do with the rights and privileges to citizens.

Of all these Amendments, the Fourth, Fiftth, Sixth and Eighth, are
important in regerd to the evolution of rights and promotion of safeguards
of the right to personal liberty. The Fourth Amendment declares that the
right of people to personal liberty should be secured in their persons, houses,

2
papers, effects against unreasonable searches and seizures. In Bell v, Hood

it was held that the right to be free from unreasonable searches and seizures

is a common’daw right and that the Amendment IV did not create a new right,

1, Dennis v, United States, 341 U.S. 494.
2. (1947.) 71F. Supp.813
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but merely gave constitutional protection to a pre-existing common law
right,

The Fifth Amendment re-affirms the provisions of Article 39 of
Magns Carta., It provides that no person shall be subjected for the same
offence to be twice put in jeopardy of life or limb, This constitutional
guarantee against double jeopardy stems from the ancient please of autrefois

' that resort

a2cquit and autrefois convict, It was held in U,S. v. Sabella
should be had to the common law to ascertain the meaning of the clause, as

the prohibition of double jeopardy im the recognition of maiim, #imbedded in
the very elements of the common law," The Amendment also guarantees the other
provisions of Magna Carta that no person shall be deprived of life, liberty
or property without the "due process of law", It also provides the famous
rule of common law that no person shall be compelled in a criminal case to

be a witness against himself,

The Sixth Amendment protects the common law rights of the accused
in criminal trial, namely, the right to speedy trial, and public trial by
an impartial jury, the right to be informed of the nature and the cause
of accusation, the right to be confronted with the witness against hinm,
the right to have compulsory process for cbtaining witness in his favour,
and the right to have the assistance of counsel., The Supreme Court in

Patton v. United States- held that right to trial by Jjury under this

Amendment meant, "a trial by jury, as understood and applied at common

law, and includes all the essential elements as they were recognised in

1, United States v. Sebella. (1959) 272F. 2nd 206,
2. (1930) 281 U.S. 276



this country when the Constitution was adopted - and also that - the right
of confrontation did not originate with the provision in the Sixth Amendment
but was a common law right, having recognised exceptions, and the purpose of

that provision was to contimue and preserve that right and not to broaden it

and disturb exceptions,

The Eighth Amendment re-asserts the fundamental right to bail and
provides that excessive bail shall not be required, nor excessive fine imposed,
nor cruel or unusual punishments inflicted. This clause has been borrowed
from the Article 9 of the Vir-giniaDeclaration which basically borrowed it

from the Bill of Rights of 1689,



CHAPTER 2,

DEVEIOPMENT IN THE 19th AND 20th CENTURY,

The Dutch and Belgian Constitutions:

Though in England the right to perscnal liberty was constituted
in Magna Carta in the 13th Century, it was then intended to protect the
nobles against the King but Magna Carte, clearly required the nobles to act
towards their retainers as the King was required to act towards them and
the Courts interpreted the provisions of Magna Carta as of general

application. The development of Habeas Corpus in the 17th Century

provided a means of enforcing the right so that in many ways it was
better protected in England then elsewhere but, for ecomomic reasons,

the poor man could not easily find protection for his liberty. The
French Revolution and the French Declaration of Rights were the work

of bourgeois or middle classes, who regerded the right to property as

of equal importance with the right to personal liberty. But the American
Founding Fethers, though regarding property rights as importent, also
emphasised the right of equality, These two documents of rights have
influenced all subsequent declarations, though they are both essentially

bourgeois documents.

In the 19th Century the innovation of nation in Arms wes introduced by
Napoleon and the subsequent propogation of socialist doctrine called. for attent-
jon to the interest of working classes. There were many revolutions in the 19th
and 20th centuries, | and a written constitution with a Bill of Rights became

a status symbol for state emerging from a revolution, The sufferings endured
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in the two World Wars encouraged c;laims for protection of working class
rights, The post First World War Constitutions, like those preceeding them,
were bourgeols documents and optimistic but the ease with which they were
repudiatedmade the post World War II documents pessim;'Lstic; the old bourgeois
rights were retained but the Constitution makers seek to make provisions for |

preventing the subversion of the Constitution to the violation of the Rights,

The French Declaration of 1789 was a source of inspiration to the
people of the BEuropean Continent. Most of the Buropean Constitutions
borrowed the principles of the French Declaration and incorporated them in
their respective constitutions in the form of the rights of the people or
fundamental rights, The most noteworthy of them is the Dutch Constitution
of 1815, which carried the concept of personal liberty still further. The
Dutch Constitution is famous flor its three-fold characteristics; namely, the
declaration of rights has been embodied in the constitution itself; the -
basic principles of the French Declaration have been converted into the
rights of the individuals guaranteed by the Constitution; and the constitution
not only gives a clear specification of the fundamental rights, and specially

personal liberty but also provides for their enforcement and protection.

The Belgian Constitution of 1831, made another step forward in
the evolution of the concept of personal liberty. Article7 is an advance
on the French Declaration of 1789 and provides that no man shall be
prosecuted, except in cases provided by the law and in accordance with
the procedure laid down by it. The Belgian constitution provided the
model of a Bill of Rights for many European countries. In particular,

the following constitutions adopted the Belgian pattern, namely, the Italian
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Constitution of 1848, the Greek Constitution of 186k, the Danish Constitution -
of 1886, the Austrian Constitution of 1867, and the Spanish Constitution of
1876, The declarations embodied in the Belgian Constitution had the same
principal characteristics and purported to convert:the concept of personal
liberty as proclaimed by French Declaration into positive and actionable

rights.,

The South American Constitutions:

The concept of personal liberty laid down by Magna Carta and
promoted by the French Declaration was adopted in many constitutions, Most
of the Iatin American countries incorporated it in their respective constitutions;
the Argentina Constitution of 1853 is the best example, The Argentina
declarations of rights, although Argentina adopted United States pattern of
government, differ from the American Bill of Rights., The constitution gives
the individual the right to petition the state authorities, It also guarantees
that no personal service can be exacted except by virtue of law or a judgement
founded upon law, Article 18 of the constitution provides that no person
shall be punished, except under a Jjudgement in accordance with an interior
law, It also provides safeguards against self-incrimination and prohibits
arrest, except by virtue of a wﬁritten order from a competent authority in
accordance with law, It abolishes the penalty of death in political cases
and provides protection against every sort of torture. In furtherance of
these provisions, section 617 of the Code of Criminal Procedure provides for
a writ of Habeas Corpus against an order or process of a public authority,

which unlawfully restricts the liberty of a person, The Supreme Court of
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Argentins in the famous case of re Isabel v. E].or‘t:ondo1 interpreted the

concept of personal liberty in the light of principles laid dowm by the
United States Supreme Court in its various decisions, as well as by |

eminent European jurists,

The American Forteenth Amendment 1862:

The original American Bill of Rights applied only to laws made
by Europeans, This had enabled the Southern States to meintain the institution
of slavery, though the Northern States generally disapproved and the Civil War
of 1861-1865 was the result of apprehension of the slave omners of the Southern
States that they would have anti-slavery laws thrust upon them, By 1862 it
was clear that the Southern cause was doomed. The way was open for emancipation
of the slave and an amendment of the Bill of Rights so as to restrict State

powers of legislation was enacted.

The 14th Amendment enshrined higher ideals of personal liberty. It
imposed restrictions on the authority of the State to interfere with the
rights of the individuals, Class 1, of the Amendment lays down -

"No State shall make or enforce any law which shall abridge
the privileges or immunities of the individuels of the
United States, nor shall any State deprive any person of
life, liberty or property without the 'due process of law',
nor deny to any person within its jurisdiction the 'equal
protection of law',"

The Supreme Court signified the charecteristics of the provisions of this clause

in express words -

",.while this provision of this Amendment is new in the
Constitution as a limitation upon the power of the states,
it is as 0ld a principle of civilised government, It is
found in Magna Carta, and, in substance, if not in form,
in neerly or quite all the constitutions that have been 5
_ from time to time adopted by the several states of the Union",
1. Fallos 33, p.162,
2, Numn v, Illinois,(1876) 94 U.S.123,
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Development after the First World War:

The First World War was represented in the countries of the
victorious allies as a war to stop aggression and defend human liberties
and after its conclusion, efforts were made in various countries to ensure
personal liberty by various bills and Charters of human rights, because the
very existence of some nations, particularly in Europe . had been en-
dangered by the Central powers., But the authors of these documents had to
face the question whether individuals should be allowed,in,accordance with
the famous principles of the great British, Buropean, American and Latin
American Bills of Rights, to enjoy the maximum and unrestricted liberty
in order to seek opportunities for the free development of personalities
and activities; or whether in the interest of the security of the States,
some of which had only recently emerged, the liberty of the individual
must be controlled and restricted. During the war the British Parliament
and the Legislatures of the BEuropean States had been obliged to pass Emergency
Acts and Regulations, putting restrictions on the personal liberty of citizens,
to ensure the effective prosecution of the War and to maintain internal and
external security. These enactments enabled Parliament or the Legislatures to
give arbitrary and unrestricted powers to the Executive to frame regulations
for the arrest and detention of persons, to search for and seize their
property, if their origin or activities raised suspicion that they might act
to the prejudice of public order or the safety of the State. These delegated
powers were arbitrary, in as much as they could not be challenged in any

court of law,
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The question before the British judiciary in the case of The King v.
Halidaf s Was whether the Emergency Acts and Regulations, should be interpreted
as implying power to impose arbitrary limitations and restrictions on the
right to personal liberty in war time, on the assumption that the security of
the State, being the highest of all purposes, should be maintained even at
the expense of personal liberty or whether to hold that personal liberty, being
the essence of life and personality, should not be dispensed with or taken away,

without Jjuridical Jjustification,

Lord Shawa, dissenting from the majority, cbserved that personal
liberty should be safeguarded at every cost as, according to him, the Defence
of Realm Act, 191}, should not be given such a violent and strained construction
as demanded complete subversion of personal liberty, because the Act itself

did not explicitly make such drastic provision,

The growing acceptance of the socialist theory of State involved a
devaluation of the right to unrestricted personal liberty. Restrictions on
individual liberty were permissible to secure the general interests of the
community, Since the First World War, the right to personal liberty has been
subjected to an increasing interference by the State, but the scope of
'personal liberty' has been extended to embrace most fields of human activity.
The modern consitutions were framed at a time when social and economic Jjustice

were coming to be regarded as more important than personal liberty.

1. (1917) A.C. 260
2. Tbid.
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But in post-war period the protéction of personal liberty was
regarded as an essential feature of the fundamental rights incorporated in
the post-war constitutions, but limitations on personal liberty were deemed
to be necessary in the interests of the security of the State, public order
and peace. The Mexican Constitution of 1917, the Irish Constitution of 1937,
and the constitutions . gf other countries of the world are thé best illustrat-

ions of the fact.

Development after the Second World War:

In Second World War, the danger to the existence of the States at
war with Germany was so great that a large number of emergency enactments and
regulations were made, which bore heavily on the right to personal liberty,
and the judiciary was always faced with the difficulty of balancing the

security of the State asainst the right to percsonal liberty.

In Liversidge v. Andersonq, the dissenting judgement of Lord Atkin

laid down principles for the interpretation of preventive detention
legislation, which the majority, though unwilling to accept as applicable to
a war-time statute, were prepared to accept it as applicable to preventive

detention in time of peace.

The West-German Constitution of 1949, the Italian Constitution of
1948, the Indian Constitution of 1950, the Pakistani Constitution of 1956
and post Second World War Constitutions of Commonwealth countries and other
countries not only include in its classic form, the right to personal liberty,
but they alsoc have provisions to meet emergency which involve restrictions on

the right,

1. (1942) A.C. 206.
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The Universal Declaration of Humen Rights:

The Universal Declaration of Human Rights, passed by the General
Assembly of U,N,0, on 10th December, 1948, is the most remarkable development
in respect of the Charters of human rights and the evolution of the right to
personal liberty., As a métter of fact it was not intended to be a
constitutional document, but, having received the recognition by most nations,
its principles have been incorporated in most of the post-1348 constitutions,
It has been rightly described as the 'International Magna Carta'. Notwith-
standing statements by eminent jurists of the United States and other countries,
that the declaration is not an authoritative guarantee of legal obligations
of the member states of U,N,O. and that the document is not a statute, having
no legally binding force, being merely a statement of principles, devoid of
any obligatory character, the fact remains that its importance in safeguarding

human rights, ¢specially the right to personal liberty is obvious,

Iauterpacht1 has pointed out that, though not a legal instrument,
the Declaration is of great importance, and the fact that it is not an
instrument of legal binding force does not deflect from its importance. In
1959, when con&idéring compacents of constant infringement of the rights of
the people of Tibet, the General Assembly passed a resclution, affirming its
belief that respect for the principles of the Charter of the United Nations
and of the Universal Declaration of Human Rights is essential for the
evolution of a peaceful world-order based on the rule of law and called upon

the Chinese authorities to respect the fundamental rights of the Tibetan people

1. B.Y. B.I.L. (1948) pp. 354~81.
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and their distinctive culture and religious lifeq.

The Declaration contains important clauses regarding the protection
of personal liberty. Article 3, lays down that every one has right to life,
liberty and security of person; Article 4, prohibits slavery or servitude, in
all its forms; Article 5, provides that no man shall be subjected to torture,
or to cruel er inhuman or degrading treatment; Article 9, prohibits arbitrary
arrest and detention, or exile; Article 10, provides for fair and public trial
by an independent and impartial tribunal; and Article 11, lays down the
primary principles of criminal justice. The Declaration declares some rights
which are not found in any national constitutional charter; Article 14,
provides that everyone has the right to seek and enjoy in other countries
asylum from persecution but the right cannot be invoked in caczes of persecution
for non-political crimes or for acts contrary to the purpose and principles of
the United Nations. The Declaration also imposes certain limitations on the
free enjoyment of gersonzl liberty, as do other 32ills of Rights. Clause (3)
of Article 29 lays down that, in the exercice of his rights and freedoms,
everyone shall be subject to such limitations as are determined by law solely
for the purpose of securing due respect for the rights and freedom of others
and meeting the just requirements of morality, public order and the general
welfare in a democratic state. Article 30, lays down that nothing in the
Declaration may be interpreted as implying, for any state, group or person,
any right to engege in an activity or to perform any act aimed at the

destruction of any of the rights and freedoms set forth in the Declaration.

1. Tibet and Chinese People's Republic, International Commission of Jurists
p.b.
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The European Convention of Human Rights:

The Covention was signed in Rome in 1950 by fif‘teen members of the
Council of Europe. The Convention was designed, as is apparent from its
preamble, to take the first steps for the collective enforcement of certain
rights in the Universal Declaration of Human Rights. The Convention is not
merely a declaration of rights, as it provides machinery for the enforcement
of those rights by legal process. Article 19, provides for the establishment
of a Buropean Commission of Human Rights and a European Court of Humsn Rights,
in order to s ecure the cobservance of the engagements undertaken by the high
contracting parties. The Commission has competence to receive a petition from
any citizen of the signatory states. The Commission, well as the signatory
states, have the right to bring a case before the Eurcpean Court of Human Rights,
Under Article 45 of the Convention, the Court has jurisdiction in respect of all
cases concerning the interpretation and application of the Convention which a
signatory state or commission may refer to it. Under Article 46 the signatory
state may declare that it recognises as compulsory the Jjurisdiction of the
court in all matters referred to it., So far this declaration has been made
only by nine; states. As far as the municipal hws?#e. c“g}?ece:'lf;ﬁs . are
not bound to follow the Convention, but in the states, which have agreed, the
Convention has become part of the law of the land. So far in six of the signato'}(*
states, the Convention has not beem made part of the national law and camnmot,
therefore, be enforced by their respective courts. The Supreme Court of Eire
in re Iawless1 held thatyso far the Irish Parliament had not accepted the
Convention, as part of the law of the landy the court could not give effect to

the Convention, if it contravened the national law or purported to grant rights

ol L;?a-jﬁms
or impOse!a ditional to those of the law of the land.
1. (1958) I.L.R. 420,
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CHAPTER III

PEZRSONAL LIBERTY IN THE WORLD'S CONSTITUTIONS

The 014 Comnonwealth Countries

The object of the Candian Bill of Rights, 1960, was to define
and protect certain human rights or fundamental freedoms. It declares,
among other rights, the existence'and continuance of the right of
individuals to life, liberty and security of the persoh. It lays dom
that these rights cannot be taken away exgept by "due process of law",

It leys down that no law shall be so construed or applied as to authorise
or effect arbitrary detention, imprisonment, or exile; or to imppse or
authorise cruel and unusual treatment; ér to deprive a person, arrested
or detained, of the right to be informed promptly of the grounds of such
arrest or detention; or to deprive him of the right to retain counsel and

apply for the writ of habeas corpus or of the right not to be compelled

to give evidence or of the right to the presumption of innocence or of the
right to fair trial and hearing, in accordance with fundamental Justice or
of the right to have an interpreter, when needed, in judicial or quasi-
Judicial proceedings.

It may, however, be noted that, in the Canadian Bill of Rights,

the rights are not entrenched, in the sense that they can only be repealed
by a difficult legislative process, It is merely provided that, as a rule

of construction, Canadian statutes shall be interpreted, so as not to

abridge these rights,1
l. See Canadian Bar Review (1959) 1, et, seq.




In Australia,there is no formal expression of fundamental
freedoms in the Australian Constitution, but English law and custom
generally prevail in practice. Moreover there is no Federal Bill of
Rights in Australia, as there is in the United States, Though the law
of each Australian State is based on English law, there are variations
between the laws of the various States. Only a f'ew States have introduced
Bills of Rights, designed on the pattern of Canadian or American Bills of
Rights, in their respective Parliaments, The introduction of Bills of
Rights into State laws raises problems in Australia, A state Parliament
could at any time adopt legislation, purporting to bind future
Parliaments and the administration to preserve fundamental liberties, But
in order to tie the hands of future Parliaments, there should be in the
Constitution, provisions against repeal or amendment of the fundamental
liberties by ordinary legislative process. Towards the end 1959, a Bill
was introduced in the Queensland Legislative Assembly -~ the
Constitutional (Declaration of Rights ) Bill - which was aimed at
securing certain fundamental freedoms and included a clause requiring
every proposed law inconsistent with the Declaration of Rights Act to be
approved by a majority of electors at a referendum before being submitted
for the Royal assent. The Bill was withdrawn and consequently never
prassed into law, but it did raise the interesting question, whether the

entrenching clause would have had the effect its framers claimed for it.
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As regard personal liberty, though the common law rules general?.y .
apply in States, in none is the present law defining the powers of the
police exactly the same as in England, nor is the law uniform throughout
the different Australian States, Under the constitution, the States alone
have authority to decide what facilities shall be provided for the
enforcement of state laws and’what powers shall be given to state~
police as regards arrest of offenders against state- law and searches and
seizures etc. in connection with such offences, The Federal Constitution
simply provides some safeguards against the #rbitrary deprival of persomal
liberty. It lays down that the trial for indicteble offences against
Commonwealth law must be by Jjury; there must be freedom of movement between
the States and no State may single out residents of another State for

discriminatory treatment.

In New Zealand as in Australia there is no formal statement of
rights of the people but English law and customs prevail, In August 1963,
a Bill of Rights based on the Canadian model was introduced in the

New Zealand Parliament and was carried,

Asian Countries

The Malaysisn Constitution of 1963, gives comprehensive
recognition and protectionto the rightto personal liberty. Article
5, lays down that no person shall be deprived of his life or personal
liberty save in accordance with law; that where co@hbt is made to
High Court or to any Judge thereof that a person is being unlawfully

detained, the court shall inguire into the complaint and, unless



satisfied that the detention is lawful, shall order him to be
produced before the court and release him; that where a person is
arrested he should be informed, as soon as may be, of the grounds
of his arrest And shall be allowed to consult and be defended by
a legal practitioner of his choice; that a person, arrested and
detained shall be produced before a magistrate within twenty four
hours (excluding the time of any necessary journey) and shall not
be further detained in custody without the magistrate's authority,
Article 6 states that no person shall be held in slavery; that all
forms of forced labour are prohibited but Parliament may by law
provide for compulsory service for national pirposes; that no person
shall suffer greater punishment for an offence than what was
prescribed by law at the time it was committed., Article 7 provides
that no person shall be punished for an act or omission, which was
not punishable by law when it was done or made; that a person who
has been acquitted or convicted of an offence shall not be tried
again for the same offence, except where the conviction or the
acquital has been quashed and a retrial ordered by court superior to
that?%hich he was acquitted or convicted, Article 9 provides that no
citizen shall be banished or excluded from the Federation, except for
prescribed reasonse

‘The constitution of Singapore, 1963, does not mention the
rights of people. There are provisions regarding citizenship and a

Singapore citizen, who becomes a citizen of lMalaya by operation of



: 54

law, will enjoy the same rights and liberties as a c¢itizen of Malaya1.

In the constitution of Union of Burmaz, the provisions
regarding the protection of personal liberty are found in declaratory
as well as generalised form, It lays down that no citizens shall be
deprived of his personal liberty nor shall his dwelling be entered save
in accordance with law, The exercise of the rights is subjected to law,
public order and morality, The rights to reside and settle in any part
of the union are granted, and traffic in human beings, forced labour
in any form and involuntary servitude, except as a punishment for a
crime whereof the party has been duly convicted, are prohibited. But
this does not prevent the union from imposing compulsory service for
public purposes., No person can be convicted of a crime, except under a
law in force at the time of commission of act charged as an offence;
no person shall be subjected to a penalty greater than that applicable
at the time of the commission of the offenceB. As regards safeguards
of personal liberty it is provided that only the Supreme Court has the

power to issue directions in the nature of habeas corpus to protect

the right of personal liberty guaranteed under the Constitution and
that the right to enforce this remedy shall not be suspended unless in
times of war, invasion, rebellion, insurrection or grave emergency, may

4

S0 require’,

1, Singapore ceased to be a state of Federation of Malaysia and became
independent in 1965,

2, Constitution of Union of Burma, 1947, as amended upto 1961,

3, Ibid, Arts, 16,19,2l,

4. Ibid. Art.25.




The main Constitutional document in Ceylon, hamely, the
Order in Council,l is silent about the recognition and protection
of the rights of people, except in respect of religion. But English
law and customs form the basis for the Judiclary to decide the cases
regarding the fundarental freedoms.

Qther Commonwealth Countries

The Nigerian Constitution of 1960% includes a declaration
of rights largely drafted on the pattern of the European Convention
on Humen Rights., Though some differences are found, the similarities
between the Chapter III of Nigerian Constitution and the European
Convention are more obvious than the pdints of difference, Both the
European Convention and the Chapter III of the Nigerian Constitution
include the classical liberal freedoms, Provisions corresponding to
the Nigerian Constitution in respect of fundamental freedoms and
personal liberty in particular are found in most of the Constitutions
of the Commonwealth Countries, especlally those in Africa. A list of
Justiciable guarantees is preceeded by a general section setting out
the purport of what is to follow; for instance Article 14 of the

Constitution of Kenya states;

1. Ceylon (Const,) 0.in C, May 15, 1946,
2. The Constitution of Nigeria as amended October 1, 1963,



"Whereas every person in Kenya is entitled to fundamental
Rights and freedoms of the individuals, that is to =gy,
bas the rights, whatever his tribe, race, place of origin,
or residence or other local circumstances, political
opinions, colour, creed or sex, but subject to respect for
the public interest, to each and all of the following,

namely to;

(a) life, liberty, security of the person and the protection
of law;

(b) of conscience; of expression; of assembly and association;
and

(e) protection for the privacy of his home and other property
and from deprivation of property without compensation”,

: In Nigerian Constitution it is also lald down in the general
section that these rights and protections can be enjoyed equally by
the people, subject to limitations designed to ensure that the
enjoyment of the said rights and freedoms by any individual does not
prejudice the rights and freedoms of others or the public interest..
Such a provision serves the useful purpose of setting out the general
purport of the guarantees, lifting them above the austerity of
tabulated legalism, and helping to spread awareness of their
implications - and indeed of their existence - among the community gt
largefk After this provision, the general safeguards regarding personal
liberty are found. It is provided that a person who is arrested on a
criminal charge must be promptly informed in a languagé that he
understands, of the reasons for his arrest, He must be brought before
a court without undue delay and if not tried within a reasonaile time,
he must be released either unconditionally or subject to reasonable

conditions. One who is illegally detained or arrested is entitled to

1. See Prof. S.A. De Smith "New Commonwealth and Its
Constitutions" p 19,.
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compensation. A person charged with a criminal offence must be given
a fair hearing within a reasonsble time by the court., He is to be
presumed innocent, unless proved guilty, He must be given adequate
time and facilities to prepare his defence in person or by a legal
representative of his own choice, to cross examine prosecution
witnesses, to have the free assistance of an interpreter if need be,
and to obtain copies of record of the proceedings. Retroactive penal
legislation and double jeopardy are prohibited. The accused can not be
compelled to give evidence at his trial. Every person is guaranteed
the right not to be deprived intentionally of life, not to be
subjected to torture or to inhuman or degrading treatment and not to
be held in slavery or to be required te perform forced labour,

But these provisions are so qualified as to amount to little
more than constitutional entrenched treatment of the existing law. It
is lawful for the state to take life for the execution of a death
sentence or by the use of reasonably justifiable force for the
maintenance of public order, No punishment authorised by pre-existing
laws is deemed to be inYuman or degrading, "Forced labour' is narrowly
defined. However the protection of the pre-existing laws by
constitutional entrenchment is not valueless, It has beeen rightly
observed by the Supreme Court of Nigeria that a commission of inguiry
cannot be validly granted power to imprision a person, because
imprisonment by order of such a body is not one of the enumerated

grounds on which a person may be deprived of constitutional right
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to personal liberty1. -

A somewhat elusive guarantee of respect for private and
family life, home and correspondence is also assured to all persons,
But the guarantees of freedom of movement and freedom from
discrimination extend only to citizens of Nigeria. No citizen may be
expelled from or refused entry into Nigeria; the guarantee however

does not cover freedom to leave the country.

Prewentive detention of political opponents and security
suspects is still uncongtitutional in Nigeria, save in a period of
emergency, but an order restricting movement or residence may lawfully
be made for prescribed purposes even in normal times., A person detained
during an emergency or a Nigerian citizen upon whom a restriction order
has been served, is entitled to have his case referred within one month
(and thereafter at intervels of not more than six months) to an advisory
tribunal, established by law and so constituted as to secure its
independence and impartiality; the chairman of the tribuﬁal is required

to be a lawyer appointed by the chief Jjustice of the Federation?'.

In practice, these provisions regarding personal liberty in
particular as well as other Fundamental Rights have had little effect and

there have been very few cases before the courts to enforce these rights3.

1, Doherty v. Baleve, } Nig,Bar., Jl.48 (June 1962) - affirmed Sub.Nom,
Baleva v, Doherty (1963) WLR. 9.9.
2, See Constitution of Nigeria 1963, Art.15-18,22,25,26,27.
3+ The list of cases and decisions, based on these clauses is given in
“Digest of Decisions on Nigerian Constitution® by Sir Lionel Brett, in
Journal of Africen Law,Autumn 1964, Vol.8,No,3,
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Out of the cases arising out of the Declaration of a state of

emergency in Western Nigeria in 1962, ’Mackintosh1 cites two significant
cases, He says that the clauses 64 and 65 in the 1960 Constitution

(69 and 70 in the 1963 version) empower the Federal Parliament to
declare a state of emergency, when there is war or danger to

domestic institutions, A scuffle in the House of Assembly led the

" Federal Government to declare such an emergency, suspend the Government
of the Region, install an Administrator and restrict most of the leading
politiciens, In the first case, Chief F, R. A. Williams contended that
the Emergency Powers Act, 1961, the Emergency Powers (Restriction Orders)
Regulations, 1962, and the restriction-order served upon him, were all

ultra Viresz. He argued that there was no emergency, that Parliament had

no right to delegate legislative power to the Governor General, who could
not therefore delegate them in turn to the Administrator, and that the
powers were used in a mamner contrary to some of the Fundamental Rights.
The Court refused to consider the question, whether an emergency existed,
and passed over the difficult question what powers, sections 64 and 65
(lcgislation for péace and order and in time of emergency) conferred

on the Federal Government, They agreed that, under either section,

a law or regulation to restrict a person was subject to the control

set out in section 28 on Fundamental Rights, in that it must be
'preasonably justifisble' for the purpose of dealing with the situation

that exists, They concluded that, as Chief

1, John P, Mackintosh, 'Nigerian Government and Politics' pp.47-49.

2. Judgement of Federal Supreme Court of Nigeria in F.R,A, Willians v.
M,A. Majekoammg July 7, 1962,



Williams was chairman of the 'peace committee' set ﬁp by the A.G.,
there was not adequate evidence to warrant his restriction, As soon
as Chief Williams was released, a new restriction order was issued,
confining him to his house in Ibadan. He was unable to appeal against
this order, as he was restricted and could not 3o'to Lagos to plead
on his own behalf, (In the first case he had been at large long enough
to obtain a court order allowing him to contest the case in person in
Lagos). He considered it too risky to send a Junior member of the
Bar to plead on his behalf and, in addition, the Supreme court was on
vacation from July to September, 7

In the second case, Alhaji Adegbenro appealed against his
restriction order but not on the grounds that it was unjust to him
but on the ground that the entire declaration of emergency and the
emergency regulations were unconstitutional and vaid.
The Court agreed that his case was ' much more fundamental',but
refused to consider whether the Emergency powers Act, 1961, was
unconstitutional, whether Parliament could delegate the power to
declare an emergency to the Governor General, whether the power to
remove the Governor, Premier, Mimister and Legislature of the Region,
or whether the emergency regulations were ‘'reasonably Justifiisble' ...

for dealing with the situation ' in the terms of the chapter on

1 . Mackintosh, J.P. op. cit. P.48 gives note saying that he is
indebted to Chief Williams for a letter of December 31,1963,
- in which he gave his explanation of his failure to take lsgal
action against the second restriction order served on him,



Fundamental Rights. The Justices brushed aside these questions and
based their decision on one pdint: that the only requirement for
establishing a state of emergency is a resolution of both Houses of
Parliament.lv Thus the impression was created that thé clauses on
Fundamental Rights were no check on Parliament's use of its emergency
powers., 2

Modified versions of Nigerlan model are found in the
Constitution of Kenya, Uganda, Sierra Leone, Noth-Rodhesia (Zambia)
Nayasaland,Malta, British Guiana, Aflen and Jamaica.

The profisions in the latest Commonwealth Countries
Constitutions make it clear that a person may be deprived of a guaranteed
freedom in accordance with law, and that derogations from the rights are
permnissible not only by law but also by actdons done under the authority
of law.

Turkey
Though the Turkish Constitution is*%aid to have incorporated

the Europrean Convention on Human Rights, the provisions regarding
personal liberty are more akin to those in the Indian Constitutdon, The
general clause declares that every individual shall have the right to
improve himself materially and séritually and shall have the benefit of

personal freedom; and this right can only be restricted by "procedure

established by law® and through the judgements of the Courts. But it differs

.. Judgement of the Federal Supreme Court of Nigeria in A3egbenro V.
Attorney General and others, June 7, 1962,

2, See also Mackintosh, J.P. op. Cit. p. 48.

:3. Constitution of Turkish Republic, 1960
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from the provisions of the Indian Constitution in that the Indian
Constitution allows complete deprivation of personal liberty by
the legislature, in accordance with the !procedure established by
law', whereas the Turkish Constitution only authorises restrictions

on personal liberty in the interest of the nation1.

It prohibits ill-treatment, torture or punishment
incompatible with humen dignity; it provides that the privacy of
personal life or the home shall not be violated; search for papers
may not be made except by order of the Court or by an order of an
authority made in accordance with law, It gives to individuals the
rights of communication, of travel and residence, subject to
restrictions by order of the court, duly passed in accordance with

law, for maintaining national security2.

As regards detention, it lays down that no person can be
detained except by the Judgement of the Court, for the purpose of
preventing escape or tampering with evidence, if there exists a strong
case for indictment, or in similer cases when detention and its
length is authorised or specified by law, It is provided that no person
can be detained except in accordance with law, When such detention is
permitted by lawy the detained person must be notified in writing of
the reason for his detention, disclosing the charges against him;

he must be brought before the Court nearest to the place of detentiony

1, Tbids., Art.Ll,.,
2. Ibid, see Arts.17-19.
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within twenty-four hours excluding the time for 'journey'; after
the lapse of that time, he camnot be deprived of his liberty
without judgement of Court; and the detainee's next of kin must be
immediately informed of the reasons thereof, The detainee has the
right to be indemnified by the State zccording to law, if he is
treated in a mamner other than specified by law, He also has the
right to litigate and present his case to the Judicial authorities,
availing himself of all legitimate methods and procedure, The
court cannot abstain from hearing any case within its Jurisdiction,
and no person shall be compelled to appear before any agency othsr then
the Court having jurisdiction, No agencies shall be be vested with extra-
ordinery powers to pass Judgement and no person shall be compelled
to appear before an agency other than a Court normally empowered to
try him',

Like other constitutions, it gives protection against
retroactive laws and punishments, and lays down that no person shall
be punished for an act which was not considered as an offence under
the law in force at the time the act was committed, that punish-
ments and penal measures must be laid down by law, and no person
shall be punishable with a penalty heavier than that provided by

law for that offence at the time the offence was committedz.

1, Ibiad, see Arts,30-32
2. Art,33.



It also protects the individual from self-incrimination and
states that no person shall be compelled to make a statement or give
testimony liable to incriminate him or his legally defined next of
kin; criminal responsibility is personal.l‘

But the Constitution is 3ilent about double jeopardy,
emergency provisions and preventive detention; it does not give the
legislatiure any extra ordinary power to deprive anyone of personal
liberty. Every kind of arbit:a:y deprivation of life and liberty
is illegal. In this sense,it can be said that it differs from
the constitutions of most Common-wealth Countries’ and many modern
constitutions, which authorise the arbitrary deprivation of personal
liberty for the purpose of national security, public order and
maintenance of pence.

Other Asian Countries.

In the Constitution of Indonesia,z'the right to personal

liberty is given expression in a very generalized form. Art. 27

64

states that all citizens shall have equal Status in law and government, -

end shall be obliged to uphold the law and Government, and that every

citizen shall have the right to work and live a life befitting human

beings. The protection against unlawful deprivation of personal liberty

is expressed in the words that every sort of arbitrary arrest or

detention is prohibited.

1%, ibid.
2 .. Constitutdon of Indonesia, 1945.
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The Japanese Bill of Rights drafted by Americans seems to have
influenced those in the Indian and Turkish Constitutions. The
Constitution of Japan,axlike most modern constitutions, gives
comprehensive expression to the right tb personal liberty and its
protection against arbitrary deprivetion. A declaratory clause is
found in Art. 13 that all of people shall be respected as individuals;
their right to life, liberty and pursuit of happiness shall, to the
extent that it does not interfere with the public welfare, be the
supreme consideration in legislation and in other governmental affairs.
Articles 31-40 provide for the protection of the right to
personal liberty, laying down the procedural safeguards against the
erbitrary deprivation of the right., It is 1laid down that no person
shall be deprived of life and liberty, nor shall any other criminal

2hich

penalty be imposed, except according to procedure established by law,
resembles the corresponding provision in the'Indian and Turkish
Constitutions. It is further laid down that no person shall be denied
the right of access to the courts, or be apprehended except upon a
warrant issued by a competent Judicial officer, which must specify the
3

offence alleged to have been committed; ’no person shall be arrested
or detained without being at once informed of the charges against him
and allowed the immediate assistance of counsel; nor shall he be

detained without adequate cause and, upon demand of any person, such

1., Constitution of Japan 1946
2. ibid. Art, 31
3. Art, 35,
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cause must be immediately stated in open Court in his or his counsel's
presence1. It is submitted that these provisions of the Japanese
Constitution go beyond those in most commonwealth Constitution,
including Indian as well as those of the European countries, in that

the right to be informed of reasons for arrest or detention is given in
unqualified terms and unllike the .Inhdian or Pakistan's Conétitutionz; no
reservation is made as regards withholding of the facts by the detaining

authority in the public interest; the objectivity of satisfaction of

. the ground Qf arrest or detention is articulated by the Constitution

itself; detention is permissible flor adequate cause,' which must be

disclosed in open court on any one's demand,

It also gives the right to all persons to be secure in
their homes, papers and effects against entries, searches and seizures,
and lays down that it shall not be impaired, except upon warrant issued
for adequate cause, particularly describing the place to be searched and
the things to be .f.-xeized3 ; a separate warrant issued by a competent
Judicial officer is necessary for each search or selzure., The
infliction of torture by any public officer and cruel punishments are
absolutely forbidden; in all criminal cases the accused is entitled to
a speedy and public trial by an impartial tribunal, full opportunity to
examine all witness,to compulsory process for obtaining witnesses on

his behalf at public expense and to be represented at all times by

10 Ibid-. Art.sl".
2. See Safatullah Khan's case, AIR 1954 Cal, 194.Supra.
3, Constitution of Japan, Art,35,
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competent counsel,

The right against self-incrimination is protected by Art.

38 which lays down that no person shall be compelled to testify
against himself; a confession made under compulsion, torture or threat
or after prolonged arrest or detention, shall not be admitted in
evidence; this is equivalent to the provisions of Indian and
Pakistani Evidence Acts,., It is alsc laid down that no person shall be
convicted or punished in cases where the only proof against him is his
own conf'ession.

The protections against retroactive punishment and double
Jeopardy are also found in Art. 39 which lays down that no person shall
be held eriminally liable for an act which was lawful at the time it
was committed or of which has has been ascquitted, nor shall he be placed
in double Jjeopardy. It is also provided by Art.4 0 that any person, in
case he is acquitted after he has been arrested or detained, may sue the
State for redress as provided by law.

The Constitution also differs from most of the Commonwealth
and European Countried’ Constitutions in relation to the preventive
detention - provisions; it does not mention preventive detention at all,
nor does it give power to the legislature to infringe the right to
personal liberty under any condition whatsoever, except that criminal
penalties can be imposed according to procedure "established by law",

It is said that Japanese Constitution is designed on the pattern of
American Constitution tut .4t appears that the provisions regarding
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personal liberty are mid way between those in the American and some
of the Commonwealth or European CountrieﬁAConstitutions.

The Provisions as to the right to personal liberty and its
protection against arbitrary deprivation in the Philipines’ Constitution’
seem to be a modified version of those in the American Constitution; they
are laid down in Article 3, Art. 3, Section 1, declares that no person
shall be deprived of life, liberty and property without "due process of
law"; nor shall any person be denied equal protection of law. Sec.l. (3)
gives the people the right to be secure in their person, houses, papers
and effects against vnreasonable searches and seizures and requires
that warrants shall not be issued except upon probable cause to be
determined by the Judge after examination under oath or affirmation of
the complainant and the witnesses; such an order must particularly
describe the places to be searched and the persons or things to be
seized., Sec. 1. (4) guarantees the liberty of abode and of chenging the
game within the limits prescribed by law. Sec. 1 (5) lays down that the
privacy of communication and correspondence shall be inviolable, except
upon lawful order of the court or when public safety and order required
otherwise. Protection against retroactive laws is found in Sec.1(1l),
which states that no ex post facto law or bill of attainder shall be
enacted. Sec. 1.,(13) gives the right to be protected against involuntary
servitude in any form, except as a punishment for crime, whereof the

party shall have been duly convicted.

1. Constitution of Philipines 1935, as amended 1946,
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Sec.l (14) provides safeguards against arbitrary deprivation
of personal liberty and lays down that the right of an arrested or

detained person to the writ of habeas corpus shall not be suspended

except in cases of invasion, insurrection or rebellion, when the

public safety requires it and during such period when necessity for

such suspension exists. The Phillipines Constitution, instead of giving
the legislatiure extra ordinary and arbitrary powers to enact laws
regarding preventive detention, like most of the modern Conétitutions,
keeps alive the right to personal liberty and simply suspends the remedy
for the enforcement of the right against deprivation during the relevant
period. It is submitted that more effective protection is given to the
right than is afforded by other Constitutions, in that it does not permit

the suspension of remedy beyond the period of emergency.

It is further provided by Sec.l (5 ) that no person shall be
held to answer for a criminal effence without 'due process of law,' and
that all persons shall, before conviction, be released on bail on
furnisﬁing sufficient securities, except those charged with capital offences,
when evidence of guilt is strong, that excessive bail shall not be
required, and that in all criminal prosecutions the accused shall be
presumed to be innocent until the contrary is proved; he shall enjoy the

rights to be heard himself and by his counsel, to be informed of the

.nature and cause of the accusation against him and to have a speedy and

public trial, meeting the witness face to face; he is entitled to secure
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the compulsory attendance of witnesses in his behalf; excessive fines
must not be imposed and cfuel and unusual punishment may not be inflicted,

The protection against double jeopardy is found in Sec.l (20)
which lays down that no person shall be twice put in jeopardy of
punishment for the same offence and that if an act is punishable by a
law or an ordinance, the conviction or acquittal under either will
constitute a bar to another prosecution for the same offence,

But the Gonstitution is silent about the protection against
* self=incrimination, Lastly,it is provided by SecJé(Zl) that free
access to the court shall not be denied to any person by reason of
poverty.

In the Constitution of Chinalthe protection of the right
to personal liberty is in generalised and unqualified terms, Art, 89
declares that the freedom of the person of citizens of People's
Republic of China is inviolable and provides for the protection of
this right by laying down that no citizen may be arrested, except by
a decision of people's court or with the sanction of a people's
procuratorate, Art,90 states that the homes of the citizens are
inviolable; privacy of correspondence is protected by law; freedom
of residence and of changing the same is guaranteed. No provisions
as to preventive detentién and the use of arbitrary power by the

legislature or Government during an emergency are incorporated in the

1, Constitution of Peoples Repuilic of China, 1954,
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Constitution, It is clear that detention or arrest cannot be méde,
without the order of court, after the decision or without the
sanction of a people's procutorate; no executive authority can

exercise arbitrary powers for the arrest of any person,

Other Countries:

The right to the personal liberty and the protection thereof,
as in the Chinese Constitution,are found, to a greater extent and in
an unqualified manner, in the United Arab Republic's Constitution'.
The declaratory clause - Art,25 - lays down that there is no crime
or penalty except by virtue of law; a penalty may be inflicted only
for the acts committed subsequent to the promulgation of a law
prescribing them, this is equivalent to the right of persons to be
protected against retroactive punishments or laws in the constitutions

of other countries,

Protection against arrest and detention is guaranteed in
the same marmer as in the Pakistan Constitution, no person may be
arrested or detained 'except in conformity with the provisions of
law' 2,’ the Pakistan Constitution says... save in accordance with
la.w3 e It is further laid down that the right of private defence is

guaranteed by law, and that every person accused of a crime must be

1

1, Constitution of United Arab Republic, 196,
2, Ibid. Art.26.
3., See Constitutions of Pakisten 1956, Art.5(2), and 1962 Right No, 1,



provided with the counsel for his defence.l

Egyptians may not be deported from the country or prevented
from entering into it; they may not be prohibited from residing in
any place or forced to reside in a particular place except in the
circumstances defined by law.2 It is also provided that homes have
their sanctity and they may not be entered, except in cases and in
the manner prescribed by law.3

Provisions regarding preventive detention and arbitrary
deprivation of personal liberty by legislature are not found in the
Bgyptian Constitution, It is therefore, submitted that the safe-
guards against the deprivation of personal liberty by arrest,
detention, punishment, search, seizure or restrictions on movement
and residence are found in a very comprehensive form, in as much as
the depriwation of the right can only be effected-by procedure in
conformity with the provisions established by law.

The provisions for protection of the right to personal
liberty in the Constitution of Iraq Aseem to have been borrowed from
the Egyptian Constitution, though the .lmnguage has been modified here
and there. As in the Egyptian Constitutddn,it is declared by Art. 20

that there will be no offence or penalty, except by 'virtue of law'

1, Constitution of U,A.R. Arts. 27-29.

2. ibid, Arts. 30-31

3. ibids, Arto 33'

ly. Interim Constitution of Iraq 196, as amended 1965,



and that no penalty shall be imposed, except on actions following
the issue of the law in which they are prescribed.l
As regards arrest, detention, punishment and search, it is
laid down that no one shall be arrested or detained or imprisoned or
searched, except in accordance with the provisions of law. 2 It also
gives the accused the right to be regarded as innocent, unless his
conviction is proved by legal trial, in which he must enljoy the right
of defence in person or through agency. It is also laid down that
the torture of the accused, physically or morally, is forbidden, and
that every person accused for a crime shall have a defender to defend
him in gccordance with his agreement.3
It requires that no Iraqi shall be denied residence
anywhere nor shall he be compelled to reside in specified places,

4

except in circumstances defined by law, and that dwellings shall be

safefguarded and shall never be entered, except in such circumstances

and in such manner as i® prescribed by law.5
The expression of the guarantees of the right to personal

liberty is comprehensive, but there are no provisions regarding

preventive detention, retroactive punishment, double Jeopardy or

self-incrimination, No authority is given to the legislature to

1. ibid, Art. 21.
2. ibid, Art. 21.
3. 4bid, Arts 23-2%.,
4. ibid, Art. 25.
5. ibid, Art. 27.



deprive Iraqis of the right to personal liberty in the national
or public interest. Unlike the Egyptian Constitution, it is
silent about the provision of counsel by the State to the
accused.

Provisions regarding the right to personal liberty and
its protection from arbitrary depeiwation are found in the most
generalized and briefest form in the Constitution of the Union of
Soviet Socialist Republic.l Only two Articles, deal with the right.
Art, 127 guarantees the U.S.S.R's citizens the inviolability of
person and requires that no person shall be placed under arrest,
except by a deéision of court of law or with the sanction of a

procurator. Art. 128 assures the in vioclability of the homes of

citizens and provides that privacy of correspondence is protected by

law,

There are no provisions regarding double Jeopardy,
retroactive punishment, self-incrimination or preventive detention.
Though it is clear that any sort of arrest or detention, if not
supported by the order of a court of law or the sanction of the
procurator,is illegal, but it is difficult to say how far this is
effective,

It is, however, submitted that the U.S.S.R's Constitution,
in a modified form, has becen adopted by the framers of the Chinese

Constitution, Some minor changes in language or phraseology are -

1. Constitution of Union of Soviet Socialést Republic,1936 as
amended 1965,

4
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found; for instance, instead of the U.S.S.R. Constitution phrase
"by the court of law", the Chinese Constitution says "by the people's
Court",

The Brazilian Constitution 1 recognizes the right to
personal liberty and provides the safeguards against its
deprivation. Clauses 20 and 22 of Art. 141 require that no person

shall be arrested, except in flagrante delicto or by a written order

of a competent suthority in cases prescribed by law, and that
imprisonment or detention of any person shall be immediately
comnunicated to the competent Judge, who shall cancel, 1f it is
illegal and consider, if seo provided by law, the responsibility of
the authority ordering the detention,

Protection against retroactive punishment -ia given by
clause (27) of Art. 141, which lays down that no one shall be tried
or sentenced, except by a competent authority under the provision of
a law, which was in force prior to the commission of the offence. But
the Constitution is silent about double jeopardy and self
incrimination,

The protection against the deprivation of personal liberty,
in the Constitution of Argentine,2 is provided by Art.18, which requires

that no inhabitant of the Nation may be arrested, except by virtue of a

1. Constitution of Brazil 1946.
2, Constitution of Argentine, 1853,
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written order of a competent authority., It is further provided that
no punishment may be imposed except under a Judgement, founded upon
a law prior to the commissions of the act; no person may be Judged
by a special commission; and no one may be compelled to testify

against himself.

Though,in addition to protection against retroactive’
punishment, the safeguards against self incrimination and double
Jeopardy are available, the Constitution does not touch preventive

detention at all,

In the Mexican Constitution of 1917, the protection of
the right to personsl liberty is afforded by the Art.1u(2)
which requires that no person shall be deprived of life, liberty,
possessions or rights without a trial by a duly created court, in
which the essential elements of procedure are observed, and in

accordence with laws issued prior to the act,

Art.3 of the Cambodian Comstitution? declares that
freedom is the right to do whatever does not threaten the rights of
others, the conditions whéreofvﬁll.be defined by law, The
protections against deprivation of personal liberty are found in
Articles 4,5,6,15. Art 4 requires that no one may be forced to do
anything not required by law, that no one may be prosecuted, arrested

or detained, except in the cases and mamner prescribed by law; no one

10 ib;cl
2., Constitution of Cambodia 1947 as amended 196k,



may be kept in detention, unless the Judge has approved the 7 L
legality of his arrest by & decision containing the reasons

therefor issued within the time limits prescribed by law; illegal

arrest or unnecessary harassment or coercion or any form of ill- .
treatment during arrest or detention is forbidden by law and the

doer will be personally responsible for the wrong done. Arf. 5

gives the accused the right to bepresumed innocent, until he

has been declared guilty and requires that every penalty,

restricting personal liberty must be directed to the re-education

of the guilty person, It is further provided by Art. 6, that

Cambodians may not be expelled from Cambodian territory nor

be forbidden nor obliged to remain in a particular place, except

in cases stipulated by law,

As regards a state of emergency and subsequent
suspension of rights, it is laid down that the exercise of the
rights guaranteed by the Constitutiocn may not be suspended, except
when the nation has been proclaimed to be in danger, and that such
a measure may not be taken for a period longer than six months,
subject to renewal declared with the same formalities, and that
whosoever abuses such a measure in order arbitrarily to damage the
material or the moral rights of another, shall be personally
responsible, Although the Constitutiocn guarantees the right to be
protected against prosecution, arrest or detention; to be presumed

innocent pending proof of guilt, to freedom of residence and to
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protection against exile, there is no protection against
retroactive punishment, double jeopardy and self incrimination,
Notwithstanding that the Constitution provides for the suspension
not only of the foresaid rights but also the remedy thereof during
a state of emergency, the protection against the contiruance of
the emergency for a period longer than six months is however
qualified in the sense that it is subject to periodical renewal
for six months at a time. The powers of government to suspend the
rights are not subject to overriding restrictions in as much as
Government has complete discretion to decide when the nation is in

danger,

The Iranian Constitution1 guarantees the individual's
right to be protected and safeguarded against deprivation of life
and liberty. It is further laid down that no one may be molested
'except in accordance with the law of the landﬁﬁ\Art.lo provides
that no ome may be summarily arrested without an order signed by
the President of a Court of Justice in conformity with laws except
in cases of crimes, misdemeané}s and serious offences, and that even
in such cases, the accused must immediately or at least within twenty-
four hours be informed and notified of the charges ageinst him, Art,1l1
lays down that no one may be removed from the Court, which must
render Judgement on his case, and be forced to appear before another

tribunal, Art.12 provides that no penalty may be declared or carried

1. Supplementary Constitutional Law (Iran) 1907, as amended in 1957
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.out, except in accordance with the law, Art 13 gives protection
againkt forcible entry into a house or dwelling, except by order

of a Judge and in conformity with the law., Art. 14 gives protection
against exile and orders to liXe in a particular place, except

in cases specif'ied by the law restricting the residence or
authorising exile. But the Constitution is silent about emergency
provision, neither does it authorise suspension of the right in

the interest of the nation,

It is, therefore, clear that the Constitution is drafted
on the same pattern as that of Cambodia except for the absence of
emergency provisions,

Art 7 of the Jordanian Constitution 1declares that
persongl freedom shall be safeguarded, Art 8 requires that no one
shall be detained or imprisoned "except in accordance with the
provision of law', The‘protection4against exile and compulsion to
reside or not 0 reside in any specified place in circumstances
prescribed by law, is afforded by Art, 9. Art, 10 gives protection
egainst unlawful éntry into an individual's house or dwelling,
Compul sory labour is forbidden, except work or service in
circumstances prescribed by law in the case of an emergency or on
conviction by a Court, when such work or service is carried out
under the supervision: and control of an official authority; the

person convicted must not be hired to or placed at the disposal

1. Constitution of Jordan (Hashemite Kingdon) 1951,



of any private individual, company or association1.

Differing from the Cambodian and Iranian Constitutions,there
is no provision: for preventive detention or the suspension of the aforesaid
rights during an emergency. Moreover, the consitutional fetters on the

discretion of the Government appear to be having binding force.

1. Ibid Art.l}.
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CHAPTER &

THEEVOLUTION OF FUNDAMENTAL RIGHTS IN PAKISTAN.

The Dominion Constitution:

The first constitutional document of Pakistan, after the nation
came into being on 14th August, 1947, may be referred to be 'The Pakistan
Provisional Comstitution Order, 1947, (hereinafter referred to as 'The Order')?
which lays down that, except in so far as other provision is made by or in
accordance with the law made by the Constituent Assembly, the Dominion and
provinces and other parts thereof shall be governed, as nearly as may be, in
accordance with the provisions of Government of India Act, 1935, with such
omissions, additions, adaptations and modifications as may be specified in

the order of Governor General in accordance with the provisions of the Order.

The Government of India Act, 1935, like the other previous Govern-
ment of India Acts1, did not guarantee the fundamental rights except some
property rights, concerning land, grants and pensions2 which were incorporated

3

on the recommendations of the Joint Parliamentary Committee™.

Prior to the enactment of the Government of India Act, 1935, the
political leaders of the Indo-Pakistan sub-continent had become conscious of
the need of getting fundamental rights incorporated in the proposed
Constitutionh. In December 1926, at its Eighteenth Annual Session at Delhi,
the Muslim League adopted a resvlation demanding revision of The Government

of India Act, 1919, so as to incorporate, along with other demands such as

1. Govt. of India Acts;of 1858, 1909 and 1919

2. See 88 297, 298, 299 and 300 of Govt. of India Act, 1935
3. See Report of Joint Parliamentary Committee (1933-1934)
L4, Govt. of India Act, 1935.
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the establishment of responsible government, the fundamental principles of
full religious liberty, ie. liberty of belief, worship, observances,

propaganda and association.

The Nehru Committee Report (1928) stated,
"Our first care should be to have our fundamental rights
guaranteed in a manner which will not permit their with-
drawal under any circumstances."
The report also reproduced the resolution of the Madrass Congress Session
on Fundamental Rights which demanded that, in view of the unfortunate existence

of communaldifferences in India, certain safeguards as to ensure security in

such an atmosphere were necessary.

The Simon Commission Report, 1930, while rejecting these demands for
the incorporation of fundamental rights in the Constitution, made the following
observations which reflect the attitude of English lawyers;

"..Many of those who came before us have urged that the

Indian Constitution should contain definite guarantees

for the rights of individuals in respect of the exercise

of their religion and a declaration of the equal rights

of all citizens. We are aware that such provisions have

been inserted in many Constitutions, notably in those of

European States formed after the war of 1914-18,

Experience, however, has not shown them to be of any great

practical value. Abstract Declarations are useless, unless

there exists the will and the means to make them effective..'.

The matter was then represented to the Round Table Conference. The
Report of Round Table Conference, Third Session, 1932, seems to have realised
the importance of inclusion of fundamental rights in the Constitution and
recommended that some of the provisions discussed in the Conference should
aporopriately and fully find their place in the Constitution, and that His

Majesty's Government should undertake to examine them most carefully for the

purpose. The Report states;




83

"The Government have not in any way failed to realise

and take account of the great importance which has

been attached, in so many quarters, to the idea of

making a Chapter of Fundamental Rights a feature in

the new Indian Constitution as a solvent of difficulties
and a source of confidence; nor do they under-value the
painstaking care which has been devoted to framing the

text of the large number of propositions which have been
suggested and discussed. The practicgl difficulties which
might result from including many, indeed most of them as
conditions which must be accomplished as universal rule

by executive or by legislative authority were fully
explained in the course of discussion and there was
substantial support for the view that, as the means of
securing fair treatment for majority and minorities alike,
the course of wisdom will be to rely, insofar as reliance
cannot be placed upon mutual goodwill and mutual trust,

on the 'special responsibilities' with which it was agreed;
the Governor General and the Governors are to be endowed in
their respective spheres to protect the rights of minorities."

The representation was also made to the Joint Parliamentary
Committee which, in its report1, having expressed satisfaction with the
genuineness of the demand for Fundamental Rights, made the foliowing remarks
in response to the observations of the Simon Commission Report in respect
of non-inclusion of fundamental rights and pointed out the practical
difficulties in the way of implementation of the English concept.

The Report says:

"With these observations we entirely agree: and a cynic

might indeed find plausible arguments in the history

during the last ten years of more than one country for
asserting that the most effective method of emsuring the
destruction of a fundamental right is to include a declar-
ation of its existence in a constitutional instrument. But
there are also strong practical arguments against the
proposal, which may be put in the form of a dilemma: for
either the declaration of rights is of so abstract a nature
that it has no legal effect of any kind or its legal effect
will be to impose an embarrassing restriction on the powers
of the Legislature and to create a grave risk that a large
number of laws may be declared invalid by the Courts, because
they are inconsistent with one or other of the rights so
declared. An examination of the lists to which we have re-
ferred shows very clearly indeed that this risk would be far

more negligible.."
l. See Joint Parliamentary Committee Report (1955-54) Vol.l;@ragh366.
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On the recommendations of the Joint Parliamentary Co@&ittee,
some property rights, such as rights to land , grants, titles and pensions,
were guaranteed under SS.297 to 300 of the Government of India Act, 1935,
which provided safeguards against discrimination on the basis of race and
religion, as well as against deprival of property, such as the provisioﬁ
that land should only be acquired for a public purpose by authority of law

on payment of compensaticn.

Though there was no declaration of the right to personal liberty

under the Act, habeas corpus under S.491 of the Code of the Criminal Procedure

Code, 1898, would issue, if a person was deprived of his liberty except in
accordance with law. And though S.45 of the Government of India Act, 1935,
empowered the Governor General and S.93 the Governors of Provinces to
issue proclamations of emergency, in their discretion, whenever the security
of the state was threatened, whether by war or internal disturbances, the

issue of a writ of Habeas corpus would not be affected by it. Section 93

of the Government of India Act, 1935 was, however, omitted in the schedule to

Provisional Constitution Order, 1947.

It can be added that in 1948, the Governor-General of Pakistan
was empowered by the Constituent Assembly of Pakistan to proclaim a state
of emergency, not only on account of internal disturbances or threat of war
but also on a threat to the security of economic life of any part of the
country, arising from the possibility of war, internal disturbances or mass
movements of population. S.92A was inserted in the Government of India Act,
1935, and empowered the Governor General to direct a Governor of Province to

assume, on his behalf, the government of the Province, if the security of
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Pakistan was endangered or if the provincial constitution could nat work.

As regards the judiciary, the High Court at Lahore in Punjab, the
Chief Court at Karachi in Sind, and Judicial Commissioners in North-West
Frontier and Baluchistan, were already existing and exercising the powers
of High Courts; a new High Court at Dacca1 in East Bengal and a new Federal Court
of Pakistan? were, however, created. The Privy Council (Abolition of
Jurisdiction) Act, 1950, brought to an end all the appellate Jurisdiction

of Privy Council in Pakistanj,

Though the adapted Government of India Act, 1935, was to be
promulgated by the Governor-General of India, there was an understanding
that his approval was purely formal, and that the interim Constitution for
Pakistan, in the form recommended by Mr. Mohammad Ali Jinah, the first
Governor General of Pakistan, would be brought into force. Mohammad Sharif,J.
was entrusted with the task of amending the Government of India Act, 1935, and

he worked, for the most part, directly under the guidance of Mr, Jinah.

The interim Constitution was federal, being based on the same
pattern as those of Indian Union, Canada and Australia. The provinces of
Pakistan were declared to be five: East Bengal, West Punjah, Sind, Nort-

West Frontier Province and Baluchristan. The division of power between the
central and provincial governments was the same as in the Government of India
of India Act, 1935, and as in the older Dominions, the Governor General of

Pakistan was the constitutional head. The Pakistan Cabinet, consisting of the

L. The High Courts (Bengal) Order, 1947.

2. The Federal Court Order, 1947.

3. The appellate jurisdiction of Privy Council in civil cases had already
been abolished by the Federal Court (enlargement of Jurisdiction) Act,

1950.
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Prime Minster and other ministers, was responsible to the Federal Legislature.
The Pakistan Constituent Assembly was to function in a dual capacity - as the
Constitution - making body as well as Federal Legislature. The strength of

the Constituent Assembly was initially 69, but on the accession of the States

was later raised to 79.

But, the Interim Constitution, like the Pakistan Provisional
Constitution Order, 1947, did not touch the question of fundamental rights

at all.

Constitutional Obiggtives:

In March, 1949, the Objective Resolution was proposed in the
Constituent Assembly by the Prime Minister lLiagat Ali Khan, The resolution
provided that the principles of democracy, freedom, equality and social
justice,as unuciated by Islam, should‘be fully observed. The rights of
minorities freely to profess and practice their religions and develop their
cultures were, however, safeguarded. The Resolution further provided that
the Fundamental Rights of the people as to equality of status and opportunity,
equality before law, economic, social and political justice, freedom of
thought, expression, belief and fath, worship and association, subject to
law and morality should be guaranteed. But the Resolution was silent about

the right to personal liberty and protection thereof from arbitrary deprivation.

As early as in 1947, a Committee on Fundamental Rights and matters
relating to minority communities was set up, An Interim Report of the
Committee was presented to the Constituent Assembly on September, 28, 1950,
and for the first time, the right to persocnal liberty was given mttentionm.

Among recommendations for other Fundamental Rights of the people, the Report
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provided that all persons should be given equal protection of the law, and
that no one should be deprived of nis life or liberty, save in accordance with
law, or punished for an act not declared punishable by law when it was

committed. It was also provided that habeas corpus should not be suspended,

except in grave emergency. The Interim Report was adopted by the Constituent

Assemblyiin October, 1952.

In November 1953, the Report of the Basic Principles Committee was
considered by the Constituent Assembly and it was resolved that, in order to
draft a new Constitution for Pakistan for submission to the Assembly, a drafting

Committee, consisting of eight members, should be appointed.

The drafting Committee, despite the assurances given by Prime Minister,
Mr. Mohammad Ali, that no impediment to the drafting of the Constitution could
be allowed, did not make any progress and the evolution of a Constitution seemed

to be unlikely.

Finaly, the Basic Principle Committee submitted the Report. There were
no recommendations as to the Fundamental Rights; it was recommended that the
Federal Court should become the Supreme Court of Pakistan; there should be
High Courts at Karachi in Sind with jurisdiction in Baluchistan and Karachi,
at Lahore in Punjab, at Peshaware in North-West-Frontier and at Dacca in East

Bengal, which should have jurisdiction to issue prerogative writs.

There were many objections to the proposals of the Basic Principles
Committee from minorities and from East Pakistan, but they were accepted in
Beptember 1955, with little amendment and sent to the drafting Committee with

intent they should be finally revised in October,1954.
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Dissolution of the First Constituent Assembly:

Like the Government of India Act, 1935, thé Interim Constitution had
given vast powers to the Governor General to make ordinances, irrespective of
the control of the federal legislature, The powers of the Governor General
were brought under the control of the Federal Legislature through en amendment
in 19501. In order to enhance the powers of the Constituent Assembly and
diminish the powers of the Governor General, a succession of Act were passed
by the Assembly in 1954, The Indian Independence Act, 1947, was amended retros-
pectively to empower the Assembly to make Constitutional laws for any part of
Pakistan, challenge to the validity whereof was excluded from the jurisdiction
of the courts.z Iater the Governor General's power to create new provinces was

transferred to the federal leg:'..slaa.ture3 .

On July 6, 1954, the Constitution Assembly passed an important Act
amending the Government of India Act, 1935, by which a new section 223A was

inserted ...? which empowered every High Court in Pakistan to issue the

'prerogative writs' of habeas corpus, quo-warranto, mandamus,prohibition and
certioraril*, as explained by A.K,Brohi, the Law Minister,. to the House,
Provisions of a similar nature had been recommended in the Report of the Basic
Principles Committee and were intended to be incorporated in the new Constitution.
The Law Minister explained that the writs are bulwarks which guarantee and
maintain the liberties of citizens; some members of the Constituent Assembly

_gelt that the provision of these constitutional rights were premature,

1, Government of India (2nd Amendment) Act, 1950,
2. The Constitution (Amendment) Act, 195,

3. Government of India (3rd Amendment) Act, 1954,
4. GCovernment of India (3rd Amendment) Act, 1954.
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On September 20, 1954, the Constituent Assembly repealed The
Public and Representative Offices (Disqualification) Act, 1949, which
had empowered the Governor General and Governors to examine, punish and,
if necessary, disqualify public and representative officers found guilty
of maladministration. On the next day, the 2lst September, 1954, the
Assembly amended the SeqlO of the Government of India Act, 1935, under which
the Governor General had summarily dismissed Khwaja, Nazimuddin's Government .
The Governor General,Mr. Ghulam Mohammad, was then at Abbotabad on summer-
vacation. Under the amendment the Governor-General was required to appoint
as Prime Minister a member of the federal legislature, who enjoyed the
confidence of the majority and to appoint other ministers on the Prime
Minister's advice; he could not dismiss the Prime Minister and Ministers so
appointed; they could be removed from the office only on a vote of non-
confidence in the federal legislature; and only the Prime Minister could

dismiss the other Ministers1.

This put the Governor General in an intolerable situation, because
there was no provision in the Interim Constitution for the dissolution of the
federal legislature and so no means whereby  the Governor-General, when ap
issue with the Assembly, could appeal to the electorate. Had he accepted
the position, he might have been indefinitely subservient to the will of a

perpetual legislature, which was losing the confidence of the peoplez.

Hence, on October 24, 1954, the Governor General proclaimed an

emergency throughout Pakistan, declaring that the constitutional machinery

1. Government of India (5th Amendment) Act 195k4.
2. Prof. Alan Gledhill, op.cit p.78.
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had broken down, and that the constituent Assembly had lost the confidence
of the people. It was also announced that fresh elections to the Constituent
Assembly would be held as soon as possible and the Ministry reconstituted;
the Prime Minister was invited to re-form his Cabinet in order to give the

country a vigorous and stable administration.

The new Government started its career with intent to be firm and
stable, and the new Ministry of Interior declared in a presé statements that
for years to come Pakistan would have to be governed as a 'controlled democracy'.
It was also added that the attempts to work democracy on British lines made
during the preceeding seven years had led to disaster. It was, therefore,
suggested that the Constitution should take a form other than British. General
Iskandar Mirza was also reported to have expressed the same view by declaring
that Pakistan was not then ripe for democracy - as the word is understood in the
United Kingdom and the Unites Stages. He, however, suggested a flexible

constitution, maintaining parity between East and West Pakistan.

The expression 'controlled democracy'! was explained by the Secretary
to Government in the Ministry of Information at a press-conference on
December 5, to mean the system of government then prevailing in the United
Kingdom'and the United States. It seems impossible to reconcile the existing
system of government in these two countries with the concept of 'controlled
democracy', unless 'control! means control by the publié or by law1. The
remarks of General Mirza about the nature of Pakistan's future constitution
was comparatively clear, when he said that, as Pakistan's efforts to utilize

the British political system had proved umsuccessful, the American constitutiond

1. See Constituent Assembly Debates 1955, Vol.I. Note 2. p..40.
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system, with some modifications, should be adopted'. It could, however, he
added that, in Pakistan, the Governor General had exercised greater control
than Prime Minister, so that the idea of a head of the State, who would be
the Chief Executive, might be considered likely to offer prospects of a work-

able solution to some of Pakistan's difficulties.

The dismissal of the Constituent Assembly by the Governor General
was challenged in cases before the Superior courts, The President of Assembly,
Maulvi Tamizuddin Khan; himself filed a petition in the Chief Court of Sind,

at Karachi, challenging the action of the Governor Generalz.

The proclamation of emergency and the dismissal of the Constituent
Assembly was challenged by a petition to the Chief Court of Sind, under the
newly inserted Sec.223A of the Government of India Act, 1935, for the issue of

writs of mandamous and quo-warranto with a view to:

(i) reéstraining the respondents from giving effect to
the proclamation and from obstructing the petitioner
in the exercise of his functions and duties as President
of the Constituent Assembly; and

(ii) determining the validity of the appointment of the
new Ministers under the recently amended Sec.lO of
the Government of India Act.

The Central Government raised preliminary objections:

(a) That any constitutional provisions made under Sec.
6(3) of the Indian Independence Act had not only
to be passed by the Constituent Assembly but had
also the assent of the Governor-General; the newly
inserted Sec.223A, which empowered the High Courts
to issue prerogative writs, was not valid for want
of the required assent and consequently the Courts
had no jurisdiction to issue the writs prayed for
by the petitioner;

1. Pakistan Standard, Karachi 27 January, 1955.
2. PLD, 1955 Sind .96
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(b) that some objection was also applied to the recent
amendments to Sec.10 of the Government of India Act,
which purported to limit the discretion of the
Governor General in his choice of Ministers.

The Chief Court of Sind, rejecting all copntentions of the respondents,
held that the Sec.l0 of the Government of India Act, suBstituted-by the
Government of India (5th Amendment) Act, 1954, was a valid enactment, in as
much as the Constitutional laws enacted by the Constituent Assembly need not
be validated by the assent of the Governor-General; this also applied to Sec.
223A, inserted by the Government of India (Amendment) Act, 1954; so the

petitioned writs should be issued.

On appeal the decision of the High Court was, however, reversed; the
Supreme Court by a majority held that the assent of the Governor General was
necessary under Sec.6(3) of Indian Independence Act, 1947, to all legislation
of the Constituent Assembly, including provisions for the Constitution of the
Dominion; Sec.223A and Sec.l0 (as amended) of the Government of India Act were
declared invalid for want of the required assent of the Governor General1.
Cornelius J., in his dissenting judgement, observed that the Constituent
Assembly being designed to be a sovereign body and intended to exercise sovere-
ign power, including power to alter the Constitution, subject to which the
Governor General had to act, it would clearly be inconsistent with that design
and purpose if its constitutional powers were qualified by the necessity of

assent by the Governor General.

Six days after the judgement given by the Federal Court in Malvi
Tamizuddin Khan's case, the Governor General promulgated the Emergency Powers

Ordinance (IX of) 1950 under Sec.45 of the Government of India Act, 1935,

1. TFederation of Pakistant v. Maulvi Tamizuddin Khan - PLD.1955 F.C.2LO
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whereunder certain Acts which had not been assented to, were validated and

given retrospective effect.

Section 223A of Government of India Act was also validated with effect

from the 2nd October, 1955 by the Validation of Laws Act, 1955.

In Usif Satel v. Crown1, which came on appeal before the Federal

Court, challenging the validation of aforesaid Acts with retrospective effect,
it was held that the Governor General could not validate by Ordinance any
unassented constitutional legislation since such legislation could only be
effected by the Constituent Assembly, to which the Governor General could

assent.

In a reference %y the Governor General as to the Constitutional
position of his act, the Federal Court, exercising its advisory jurisdiction,
held that in relation to the dissolution of the Constituent Assembly where
provision was made by the Indian Independence Act, compliance with it was
compulsory; but to meet a situation for which no provision was made in the

Act, the Common law would apply.

The question whether the Governor Genéral could set up new Assembly
was also governed by the same principle that a case not provided for in the
Statute, was governed by the common law. The Governor General could exefcise
the prerogative of the Crown to summon an assembly and, in doing so, he was

entitled to take into consideration, the changes which had occured since 194?3.

But in Pakistan v. Ali Ahmad Shahé a contentious case, it was held

that a constitutional law not assented to by the Governor General could be given

I.  BIp. 1955 F.C. 387. ,

2. Reference by the Governor General, (Special reference No. 1 of 1955).
3. See Prof. Alan Gledhill, op.cit. p.81.

4. PID, 1955 F.C. 522.




temporary retrospective validity by proclamation; as to the question of
validation of the legislation of the old Assembly, the principle of State
necessity was applied; the Governor General was responsible for preventing the
breakdown of the Government and the disruption of the Constitution. If there
was imminent danger of extreme mischief, and it was impossible to wait for a
legal remedy, he might do what would otherwise be unlawful, provided he went
on further than the situation demanded. The Governor General would be
justified in issuing a proclamation giving retrospective validation to
constitutional laws to which assent had not been accorded until such time

as the new Constituent Assembly could decide upon their validity1.

On April, 1955, the Governor General summoned a Constituent Convention
for May, 1955, for the purpose of making provision as to the Constitution of
Pakistan. On the next day the Governor-General issued a further proclamation
assuming to himself, until such other provision as should be made by the
Constituent Convention, such powers as were necessary to validate and enforce
laws needed to avoid g breakdown of the Constitution and the administrative
machinery of the country. These powers were to be exercised by the Governor
General, subject to the opinion of the Federal Court on certain questions which
had, in the meantime, been submitted to ita. The Federal Court expressed the
view that the correct name of the Constitution Convention would be Constituent
Assembly; the Governor Genefal would summon a fresh Constituent Assembly; as
there was no referepce tothis In the Indian Independence Act, the common law
applied.

There still remained the question of the validation of the enactments

1. See Prof. Alan Gledhill, op.cit, p.S81.
2. Reference made by Governor General under S.213 of Government of India Act.
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of the first Constituent Assembly and, until this problem could be solved,
which was only possible when a new Constituent Assembly came into being,
many difficulties would remain and many people would be seriously affected;
the prisoners under sentence in the Rawalpindi Conspiracy Case had been
convicted when a statute/ Séésea specifically to meet the.circumstances, but
the statute, amongcthers, still required to be validated. It was a question

involving the most precious right to life and liber'ty1 .

The second Constituent Assembly was set up and, working deligently
and laboriocusly, completed the task within one year and a quarter. The draft
Constitution Bill appeared in the newspapers on Jamary 8, 1956, The Bill
was passed by the Constituent Assembly on February 7, 1956 and it came into

2
force on March, 23, 1956 .

The Constitution of 1956

The Constitution of Pakisten, 1956, except for some significent
additions and changes, including a Bill of Rights and powers of the higher
judiciary to enforce them, was drefted mainly on the lines of Government of
Indis Act, 1935. But the fundamental rights seem to have been designed on
the pattern of Indian Bill of Rights in the Constitution of 1950, with a few
varistions as regerds rights to personal liberty and equality., These rights
were enumerzted in the Part II - Arts. 3 to 21 - of the Constitution of 1956, |
They were mostly couched in absolute terms in the sense that in few caées

meant the powers of the legislatures and executives to restrict the rights

specifically declared.

1., Dawn, Karachi, 10 August,1955.
2. See Herbert Feldmen 'Pakisten Constitution' pp.69-76.
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In Jibendra Kishore v. Province of East Pakistan', elaborating the

importance of the incorporation of fundamental rights in the 1956 Constitution,
the Supreme Court pointed out that 'The very conception of fundamental right
is that it, being a right guaranteed by the Constitution,cannot be taken away
by the law, and it is not only technically inartistic but a fraud on the
citizens for the makers of a Constitution to say that a right is fundamental

but that it may be taken away by lawz. In State v._Dosso fundamental rights

were held to be of a permanent nature. It was observed that the very essence
of fundamental right is that it is more or less permanent and cannot be changed

like an ordinary law,

The Pakistan judiciary seems to have followed the viewsof American
Bupreme Court. According to the American Supreme Court, one of the main
objects of the Government is to protect the life, liberty and property of
the individual citizen. To this end and, in order that the Constitutiocnal
system may be a government of laws and not of men, it is customary to 1limit
the powers of government and thereby operate as bulwarks of liberty for the

protection of private rightsB. Justice Jackson in West Virginia State Board of

Bducation w Barneztegl+ Cbserved:

"The very purpose of a Bill of Rights is to withdraw
certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of
majorities and officials and to establish them as
legal principles to be applied by the Courts. One's
right to life, liberty and property, to free speech,
a free press, freedom of worship and assembly, and
other fundamental rights may not be submitted to vote,
they depend on the ocutcome of no electioms..”"

1, BIp 1957 S.C. (Pak) 9.

2. BID, 1958 S.C. 533

3. %1935; Edward Jones v. Sewd C,Commission, 298 U.S.1.
L. (1942 319 U.S. 638.
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The reason for the incorporation of fundamental rights in the 1956
Constitution seems to have been twofold, firstly to give protection fo the
rights of the minorities when the Constitution required legislation to be
bases on the principles of Islam, and secondiy to provide safeguards to the
people at large, against the legislative and executive arbitrariness at a
time when the people of Pakistan were too immature to comprehend and practice

the democratic system of government,

Like:.other modern Bills of Rights, the 1956 Constitution of
Pakistan guaranteed the rights to equelity before law, to life and liberty,
to property, to freedom of speech, to freedom of essembly, to freedom of
religion, to freedom of association, to freedom of trade, education,
profession and to freedom of movement, etc. It also provided protection
against forced labour, slavery, untouchability, discrimination in the public
service, discrimination in respect to access to public places, taxation for
purposes of any particular religion, and against arrest or detention and

conviction or punishment under retrospective legislation,

The principle of rule of law was maintained, as it was provided in
respect of most of the rights that they could not be infringed 'save in
accordance with law',as in the case of the right to life and liberty, and
the right to property -; or that every citizen would have the right to
exercise the guaranteed rights *subject to any reasonable restriction imposed
by law in the interest of public order or public interest', as in the case of
freedom of assembly, or association, or movement, or speech. It was the duty
of the courts to see whether or not laws enacted by the legislatures or actions

taken by the executive, infringing, abridging or restricting the latter rights,
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were reasonable, directed tothe prescribed object and within the competence of
the legislature or executive, Rule of law in respect of personal liberty is
maintained by limitations on the making of laws with retrospective effect or
penal laws providing a penalty greater than prescribed by law at the time of

commission of the offence.

The right to personal liberty was guaranteed by Art.5(2) and the
protection was given by Art.. 6 and 7. It was laid down that no person should
he punished under an ex post facto law, nor should he be subjected to punishment

greater than that prescribed by law at the time of the commission of the offencey

The detained or arrested person had the right to be informed, as soon as
possible, of the grounds for his arrest or detentlon; to be consulted and
defended by a legal practioner of his choice; to be produced before the
nearest magistrate within twenty-four hours of his arrest or detention and not
to be detained in custody beyond the said period without the authority of a
magistrate. These protections were, however, not available to an alien enemy
or a person detained under preventive detention law, But a person under
reventive detention law could not be detained for a period excéeding three
months without having his case referred to an Advisory Board before the expiry
of the said period., He could be detained further only if, in the opinion of
the Board, there was sufficient cause for his detention. The Advisory Board
in this context consisted, in the case of a person detained under a Central
Act, of persons appointed by the Chief Justice of Pakistan; or if he was
detained under a Provincial Act, a Board consisting of persons appointed by the

the Chief Justice of the High Court concerned. It was furthetr provided that

1. Constitution of 1956 Art.6.
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the detaining authority could refuse to disclose the facts regarding detention,
if he considered it to be against the public policy or interest to disclose

them,

Differing from the Indian Constitution, protection against double-
Jeopardy end self-incrimination were not provided in the 1956 Constitution,

but they were available under theCode of Criminal Procedure and Evidence Act.‘

There were limitations on the law-making power of the Statez. It
was laid down that any existing orpmre-constitutional law, if repugnant to the
Fundamental Rights, and any new law made by the legislatures, contravening
these rights, should be void to the extent of the repugnancy  contravention,
But laws relating to the Defence Service or the Armed forces, charged with the
maintenance of public order, for the purpose of ensuring the proper discharge
of their duties or maintenance of discipline among them were immune from being

declared wvoid on account such repugnancy or contravention,

The Supreme. Court and High Courts were empowered to prescribe
appropriate procedure to enforce the Fundamental Rights. Art. 22 conferred
the right to move the Supreme Court for theirenforcement, The Supreme Court
had the right under this Article to issue the orde19/rwrits in the nature of

habeas corpus, mandamus, prohibition, quo-warranto and certiorari for the

enforcement of any of the rights, whiclg could not be suspended, except by
the provisions of the Constitution of 1956, This article was, however, not
applicable in relation to the Special Areas. 'Special Areas' meant the areas

of West Pakistan, which, immediately before the commencement of the Establishment

1. See Sec. 403 of Cr. P.C. and Sections of Evidence Act, (see chapter on Double
jeopardy and self incrimination).

2. Const, of 1956, Art.lh.
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of West Pakistan Act, 1955, were: (a) the tribal areas of Baluchistan, the
Punjab, and Nerth-West Frontier; and (b) The States of Amb, Citral, Dir and

Swat1.

High Courts were also empowered te issue aforesaid write of habeas

corpus, manadus, prohibition, quo-warranto and certierari neot only for the

enforcement of Fundamental Rights but alsc for any other purpesez. As far as a

writ of habeas corpus is concerned, a High Court has also the right to issue it

under S.491 of Code of Criminal Procedure.

It was provided that a right to an adequate remedy for the protectien

3

of fundament right was itself a right”. Except on a petition for a writ of

habeas corpus er quo-warranto, a petitioner could enly plead his own Fundamental

Right. Habeas corpus was designed to secure the release of a person illegally

deprived of his right to personal liberty. It could issue, if any of the
provisions laid down in Arts. 6 and 7 of the Constitution of 1956 were centrav-
ened, as well as if rules of natural justice were not follewed, while detaining

or arresting a person.

As regards the emergency provisions, Prefessor Gledhillu commends
that these provisions were intended to make specific provision for emergencies,
not provided for in censtitutions of other countries, which had to be met by
straining the language of their constitutions. The various kinds of emergencies
and the vast powers given to the head of the Central Executive were, neo doubt,

unique.

l. See Ibid. Art.218.
2. See Tbid. Art.22.
3e - do -

4, Op.cit. p.82.
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The Constitution of 1956 set out three kinds of emergencies.

Firstly, an emergency arising out of war, or external aggression, or intermal
disturbances beyond the control of the provincial government, or a threat to the
security or economic life of Pakistan, The President, if satisfied that any of
the aforesaid circumstances existed, could issue a Proclamation of Emergency.
The Proclamation had to be leid before the National Assembly as soon as possible,
and; if approved by the Assembly, it would remain in force until the President
himself revcked it; ifthe Assembly disapproved, it would cease to have effect
from the date of d:’Lsaxpprov:aLl1 . So long as the Proclamation remained in force,
the National Assembly was empowered to legislate on provincial subjects; that
did not affectithe provincial legislature's power to make any law under the
Constitution, but provincial laws repugnant to the Federal laws made during the
emergency, would be deemed vold to the extent of repugnancy with the Federal
laws and the Federal laws would prevail over provincial laws for the period of
six months after the Proclamation ceased to 0perate2, The Federal laws made
during the emergency, which the National Assembly was, otherwise incompetent to
make, would cease to have effect on the expiration of the period of six months
from the date of the withdrawal of the Proclamation, except as respects the
things done oranitted to be dones. The executive authority of the Federation
would extend to the giving of directions to the provinces as to the mammer of
exercising the executive authority of the Province, The President by order,

could assumeto himself or direct the Governor of a province to assume on behalf

1. Ibid, Art., 191 (1; and (6;
2, Tbid. Art. 191 (3) and (4
3, Tbid. Art. 191 (5).
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of the President or on his own hehalf the powers of any organ of the government

in the province, except the legislature and High Cour‘t1.

Secondly, on receiving a report from a Governor that the government of
his province could not be carried on in accordance with the provisions of the
Constitution, the President could issue a proclamation, a.ssuniing all executive
powers of the provincial govermment and declaring that the powers of the
Provincial ILegislature would vest in Parliament, But the powers ves‘bed in
the High Court, were not to be affected at all by this kind of proclamation,
nor was the opera‘l';ion of any constitutional provj.sion relating to the High
Court suspended., The proclamation had to be laid, as soon as possible, before
the National Assembly and, if approved by the resolution of the Assembly, would
temain in operation for a total period of six months, except in case of
dissolution of National Assembly when it should cease to operate after the
expiry of thirty days from the date on which the National Assembly first met.
The Assembly could confer on the President the powers of the provincial
legislature to make laws but all such laws made by the President would cease to
have effect after the expiry of six months from the date of the withdrawal of

2
the Proclamation .

Thirdly, arising out of a threat to financial stability or the credit
of Pakistan or any part thereof, the President could, after consultation with
the Governor of the province concerned, issue a Proclamation of financial
emergency, declaring that the executive authority of the Federation would extend

to the giving of directions to cbserve such principles of financial propriety as

1. Ibia, #t. 191 (2)(c)
2. TIbid. Art. 193,
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were specified in the directions, in order to maintain the financial stability
or credit of Pakistan or any part thereof; the directions could include orders
t0 reduce the pay of government servants and federal officials, including the
Judges of the Supreme Court and High Courts. But such a Proclamation was to be
subject to the same parliamentary control and would remain in force for the same

length of time as that of an emergency of the second type1.

It was further provided that, when a Proclamation of emergency was in
force under Art,.191, the President could by order, declare that the right to
move any court for the enforcement of such of the fundamental rights as were
specified in the order, and all proceedings pending in any court for the enforce-
ment of the rights so specified, would remain suspended while the Proclamation
remained in force, This order had also, as soon as possible, to be laid before

the National Assemblyz.

The Proclamation of emergency could not be challenged in the Courts,
Moreover, the Proclamation could be varied or revoked by a subsequent Proclamatior
of the President? The President was the sole Jjudge of the circumstances and the
necessity to issue proclamation, The National Assembly was empowered to make
laws indemnifying any person in the service of Federal or Provincial Government
or any other person, in respect of any aét done in connection with the
maintenance or restoration of order in any area in Pakistan where martial law
was in force, or validating any sentence pessed, punishment inflicted or any

other act done under the martial law in such areah. The impact of this provision

1, Tbid. Art. 19i.
2, Ibid. Art. 192,
3. TIbid. Art. 195.
4. Ibid. Art. 196.



would fall mainly on the rights to persomal liberty. A person illegally deprived.
of his perscnal liberty or unlawfully punished when martial law was in force
would not have any remedy to invoke but the wrong done to him would not be

Justifiable after martial law had been withdrawn, unless covered by an Act of

Indemnity.

It is submitted that, even though the 1956 Constitution gave vast
powers to the Federal executive during an emergency, the Federal legislature
could not,like the Indian Constitution, make laws infringing, abridging, or even
taking away the fundamental rights; only the remedies to enforce the specified
fundamental rights were suspended. Art.358 of the Indian Constitution authorises
the State to make any law or take any action, regardless of the Constitutional
limitations on its law making power relating to fundamental rights under Arts.1l3
and 193 Parliament can, during an emergency, by legislation infringe, abridge or
abrogate any or all fundamental rights. Basu J.1, whilé commending the vast and
unfettered powers given to Indian Parliament during an emergency quotes Dr.
Ambedkar's2 speech in the Indian Constituent Assembly in favour of such provision
as follows:-

"There can be no'doubt that, while there are certain
Fundamental Rights which the State must guarantee to
the individual in order that the individual may have
some security and freedom to develop his own person-
ality, it is equally clear that in certain cases,
where, for instance, the State's very life is in
jeopardy, those rights must be subject to a certain
amount of limitation., In times of emergency, the
individual himself will be found to have lost his
very existense, Consequently, the superior right
of the State to protect itself in times of emergency,
so that it may survive that emergency and live to
discharge its functions in order that the individual
under the aegis of the State may develop, must be
guaranteed as safely as the right of the individual."”

1. Bas§~J. 'Commentary on the Constitution of India', Vel.l p.282,
2, ib1d
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Abrogation of the Constitution of 1956:

The Constitution of 1956 which was evolved after nine years of hard
efforts by the Constitutional Assembly, passing through dire political ups and
downs, did not continue long, After a very short pericd of two years, the
Constitution was abrogated by the President Iskander Mirza on Octcber 7, 1958;
the central and provincial governments along with’ the legislaturés were
dismissed; and Martial Iew was declared throughout the Country. Reasons for
issuing the Proclamation were also pronounced. General Aiyub Khan was appointed

as Chief Martial Iaw Administrator by the President’.

On the same day, October 7, 1958, the Chief Martial Iaw Administrator
issued a proclamation declaring that martial law orders and regulations for the
purpose of restoring peace and order would be issued, whereby heavy penalties
would be imposed; punishments under the existing laws would be enhanced; and
special courts would be set up to try the offences in contravention of these ord-
ers and regulations, as well as offences under ordinary law, On Octcber, 10,
1958, the President promulgated the Laws (Coﬁtinuation if Force) Order, 1958,
whereunder the laws which were in force at the time of fhe Proclamation were to
be continued in force during the martial law period; the existing jurisdiction
of the Courts was mainteined, and it was provided - omitting the word 'Islamic'-
that Pakistan would be governed 'as nearly as may be in accordance with the late
Constitution.' It can be said that the Laws (Contimuation in Force) Order

actually constituted a new legal order or an interim constitutional document.

1. See the Chapter on Martial law,
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But the Order was silemlabout the fundamental rights. In State v. DOSso1

the Supreme Court held that the Iaws (Contimance in Force) Order, 1958,
constituted the 'new Constitution' and that all things could be determined
under this new legal order; even the jurisdiction of the Supreme Court, The
words 'shall be governed as nearly as may be in accordance with t he late
Constitution', were interpreted as referring to the structure and outline

of the government and not to laws and parts of the late Constitution which

had been expressly abrogated by the Art.IV of the Order; these words did not
have the effect of restoring the fundamental rights as the 'so-called fundamental
rights' were no longer a part of the National Iegal Order; no writ could be
issued to protect them, It was observed that the Supreme Court, deriving its
Jurisdiction under the new national order, could only be moved for a writ when a
right, preserved by the ILaws (Continuation in Force) Order, had been infringedz;

In Province of East Pakistan v, Mehdi Ali Kha.né re-affirming the view in Dosso's

case, it was held that Fundamental Rights did not exist in the new legal order of
Pekistan, But in a later case the Supreme Court seems to have realized that it
still had a duty to protect the rights of the people and to be willing to

reconsider its earlier decisions. The Supreme Court in Mian Iftekhar-uddin v,

Mohammad Sarfragl" observed that, if Dosso's case required reconsideration, the

question should be reserved for a more appropriate occasion,

During the martial law regime . number of regulations and orders i

were issued, creating new offences, imposing penalties and enhancing punishments

1, PID. 1958, S.C. 533.
2, Ibid. '

3. FIp. 1959, S.C. 387.
4., PLD. 1961, S.C. 585.
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for some existing offences., Military Courts, along with the ordinary courts-
were set up, t0 try ordinary and martial law offences. On November, 16, 1958,
the armed forces were withdrawn and on February L, 1959, a reconstituted martial
law regulation was promulgated, which provided that trials by the military
courts should not be held, except on the orders of a zonal martial law
administrator1. When President Mirza told foreign journalists that martial

law would soon be liéfted, General Ayub Khan, on Octcber 1%, 1958, in a press
statement, flatly contradicted the President, The President had no altermative

but to resign., On October 27, 1958, General Ayub Khan became President.

On Jamuary 13, 1960 the Presidential(Election and Constitution) Order
was lssued, under which, after the elections . : . under Basic Democracies Order,
1959, the elected members of local government boards were to be called on by
the Election Commission to declare by vote in secret ballot whether or not they

had confidence in President Ayub Khan by majority; the result was in his fawvour.

On February 17, 1960, a Constitution Commission with Mr.M,Shahabuddin,
the former Chief Justice of Pakistan, as its Chairman, was set up by the
President to report on the causes of the failure of the 1956 Constitution and
also to suggest proposals for thenew Constitution of Pakistan, The Commission,
on the analysis of the answers to the questionnaire by 6,429 people and interviers
with 565, presented its report to the President on April 29, 1961, Among other
questions, such as whether Pakinstan should become a Federal or Unitary form of
Government, or, whether it should follow the Presidential or Parliamentary

pattern, whether legislatures should be unicameral or bicameral, whether election

should be indirect or direct to the Natiomal Assembly, and the provincial

1, See Chapter on Martial Law,
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assemblies, whether there should be separate or joint electorates, the
commission recommended the first altermatives. The majority of the replies

to the questionnaire were of the same opinicns, except that the opinions were
equally divided on the question of Presidential or Parliamentary government,
Having the support. of 97.23 per cent of the replies , the Commission recommended
that, in ordér to bring the existing 1éw in gonformity with Islamic Principles,

the relevant provisions of 1956 Constitution, be re-enacted.

As to thevquestion whether the provisions of the late constitution
ermumerating the Fundamental Rights should be re~enacted in the new constitution,
or whether the maintenance of such rights could safely be left, as in the
United Kingdom, to the fundamental good sense of the legislature and the oper-
ation of recognised principles through the wisdom and experience of Courts,
98,39 per cent of the answers to the questionnaire favoured the first alternative
The Commission, therefore, recommended that the Art. 4 to 22 of the late.
Constitution, enumerating the Fundamental Rights should be incorporated in the
new constitution, The Commission, however, suggested that Martial Law
Regulation No,64, (The West Pakistan Lend Reforms Regulation, 1959) and the
Frontier Crimes Regulation of 1901, should be given special protection from
avoidance for violation of any constitutional limitations; while the power to
issue prerogative Writs vested in High Courts by the Constitution of 1956, it
should be withheld from the Supreme Court, as appeals would lie to Supreme
Court from the High Courts. 97.14 per cent of the answers demanded the in-

corporation of directive principles of State policy in the Constitution,

Regatrding the method of amendment of the Constitution, the Commission

recommended that an amendment should irequire the approval of two-thirds of the
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total membership of the National Assembly, and that a veto of President could
be over-ruled by three-fourths; the provisions in the late constitution for

ratification by provincial assemblies should be res‘l:vox'ed1 .

President Ayub Khan considered the recommendations of the Commission
in his Cabinet and on March 1, 1962, he announced a Constitution which was to

come into force on June 8, 1962,

Constitution of 1962

The Constitution of 1962 was drafted mainly on the lines of the
recommendations of the Constitution Commission, but the fundamental rights,
though strongly recommended by the Commission, did not appear in:it; instead,
ocn the strength of the mandate given to Ayub Khan b;v the Basic Democrats on
March 1, 1961, the 'principles of law making' were incorporated in the
Constitution., These principles could not be pleaded in a court against any
law; it was clearly laid down that the validity of a law could not be called
in question on the ground that the law disregarded, voilated or was otherwise
not in accordance with the 'Principles of Iaw making; they were not enforceable

in a court of law,

Demands were raised throughout the country for the incorporation of
the fundamental rights in the Constitution, Consequently a Bill was introduced
in National Assembly in March, 1963, to insert the provisions of the 1956 Const-
itution relating to fundamental rights, in the 1962 constitution and to restore
the power of the Courts to declare laws, repugnant to or in contravention of

the fundamental rights, void. One of the clauses of the Bill demanded that

1. See Prof. Alen Gledhill, op.cit. pp.84 to 120,
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any law, passed or made, on or after Octeber 7, l958,and being in ferce
immediately before the coming into force of the preposed Amendments teo the
Constitution (First Amendment) Act, 1963, would not be subject te judicial
review. The clause was strongly criticised and the bill was referred to

the Select Committee to repert on it. The Committee submitted its report

in April,1963, but it was not accepted, and the Bill was referred back to

the Committee. In the final report, submitted in December,1963, the majerity
of the members of the Committee strongly supported the incerporation of the
aforesaid clause in the Bill, with the amendments that, instead of nine
hundred laws which Government wanted to exclude from the scope of the
examination by the Courts in the light ef propesed fundamental rights, eonly

. thirtyone laws, which were a bare minimum, should be protected frem judicial
review; as these were made during the interregnum between the two Constitutions
and radical reforms were made to remove existing inequalities, and put the
economic and secial structure of the country on a better foeting. It was also
pointed out that, from the draftman's peint of view, it would be better to
limit entrenched legislation to the thirtyone laws specified in the Schedule.
Finally, on the aforesaid recommendations, the Censtitution (First Amendment)
Act, 1963 was passed by the National Assembly and the Fundamental Rights were

incorporated in the Constitution of 1962.

The Proclamation of Octeber 7,1958, was reveked, and the martial
law orders (including orders amending orders) such as the laws (Continuation
in Ferce) Order, 1958, the Government (Presidential Cabinet) Order, 1958, the
Legislative Powers Order, 1959, the State Arrangements Order, 1954 - all martial
law regulations, except the West-Pakistan Land Reform Regulatien 1959,

Rawalpindi (Requisition of Preperty) Regulation 1959, Pakistan Capital
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Regulation, 1960, Scrutiny of Claims (Evacuee Property) Regulation, 1961, aﬁd
Wlest Pakistan Border Area Regulation, 1959, were repealed; other existing laws
(including Ordinances, Orders-in<Council, orders, rules, bye-laws, regulations
and Letters Patent constituting a High Court, and any notifications' and legal
instruments having the force of law) in force in Pakistan or any part whereof
or having the extra-territorial validity were continued in force. All other
martial law enactments were further repealed with effect from the Constitution
day by the Martial Law Orders (Repeal) Order, 1962, with the saving clause
provid@gfor the validation of anything done undér them, as well as for the
continuation of investigation and proceedings already started under them.
Provisions were also made for the purpose of bringing any exiéting law into
accord with the 1962 Constitution's provisions and the President was authorised
to delegate his powers in this respect to the governors. The President was
empowered to order such adaptations, whether by way of modification, addition
or omission, as in his view necessary; but it was specified that they would not

have retrospective effect1.

In Mohammad Afzal v. Commissioner, LahoreZDivision it was contended

that the courts had no power to examirerthe validity of martial law orders; the
Supreme Court pointed out that there was nothing in the Laws (Continuance in
Force) Order which, then or during any time, could prevent a martial law: order
from being called in gquestion. It was further observed that the Constitution
of 1962 and the Martial Law Ofders (Repeal) Order could protect only things

duly done or suffered under the martial orders or regulations.

1. Ibid, Art. 2250
2. BID. 1963, S.C. 401,
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As regards Fundamental Rights, an important provision was added;
Art.2 proclaimed the rule of law. It laid down that, to enjoy the protection
of the law, and to be treated in accordance with law, and only in accordance
with law, was the inalienable right of every citizen; no action detrimental
to life, liberty, body, reputation or property of any person could be taken
except in accordance with law and that no person could be prevented from or be
hindered in, 'doing that which was not prohibited by law and that no person
could be compelled to do that which the law did not require him to do.

Murshed, C.J. in HQgi Ghulam Zamine v. KLondkar1, while evaluating the significs

ance of Art.2, remarked it "is a codification of the ever-growing and elastic
concept of 'due course of law'! as conceived in the American Constitution and
is now embedded in our Constitution as a doctrine which cannot be altered by

the ordinary machineries of legislation."

As regards the restriction or limitations on the law making power
of the legislatures, Art.4t of the 1956 Constitution was re-enacted and it was
provided that any law, existing or enacted, other than the Constitutional Law,
or any custom having the force of law, so far as it was inconsistent with or
in contravention of Fundamental Rights, should be declared void to the, extent
of inconsistency or contravention; but as under the 1956 Constitution, laws
relating to the armed forces and forces charged with the maintenance of public
order, for the purpose of ensuring the proper discharge of their duties or the
maintenance of discipline among them, were immune from the aforesaid
limitationsz. One important‘clause was added to the Constitution, whereunder
thirtyone laws as specified in the Fourth Schedule, consisting of Presidential

orders, ordinances and regulations of the martial law period were excluded

1. P.L.D. 1965, Dac. 156.
2. 77 Art. 6(1),(2) and (3). of 1962 Constitution



from judicial revieway in as much as they could not be called in question for

contravention of or repugnancy to the Fundamental Rights.

Though these limitations applied to pre-constitution laws or laws
enacted before the Fundamental Rights came into force, they did not affect
anything done or suffered under these laws, because of the Constitution (First
Amendment) Act, 1963, which was not retrosPectivez. Only actions, taken under
a law before the Fundamental Rights became operative and continued afterwards,
if in conflict with the Fundamental Rights, would be affected by the aforesaid

3

limitations”.

It was further provided that these constitutional limitations on the
law-making power of the Government, could not prevent the Central Legislature
from making any law indemnifying a government servant or any other person in
respect to anything done in connection with the maintenance or restoration of
order in any part of Pakistan where martial law was in force or validating any
sentence passed, punishment inflicted or anything done under martial law .in

N
such areas .

>

The provisions regarding the Fundamental Rights” were similar to those
in the 1956 Constitution, except that the order of these rights was changed

and every right was provided with a separate title. The provisions relating

to personal liberty were exactly the same as those in the 1956 Constitution

except in regard to Advisory Board in the provisions dealing with preventive

—

1. 1Ibid Art. 6(4).

2. Jibendra Kishore v. Province of East Pakistan P.L.D. 1957, Dac 1. See also
Keshawa Madhava Menon v. State of Bom, AIR, 1951 S.C. 128.

3. Abul Ala Matdudi v. West Pakistan, PID, 1964, S.C. 673. See also Prof.
Alan Gledhill, op.cit. at p.194-195.

L, constitution 1962, Art. 2232A.

5. Constitution (First Amendment) Act, 1963.
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detention. It was now provided that, in the case of a person detained under
a Central Law, the Board would consist of a Judge of Supreme Court, appointed
by the Chief Justice of that court and a senior officer in the service of
Pakistan, nominated by the President; if he were detained under a Provincial
Law, the Board would consist of a Judge of High Court, nominated by the Chief
Justice of that Court and a senior officer in the service of Pakistan,
nominated by the Governor of that province. Protection against double jeopardy
and self-incrimination was not guaranteed, & had been the case under the 1956

Constitution1.

The emergency provisions differed from those in the 1956 Constitution
in many respects. Instead of the three kinds of emergency enumerated in the
1956 Constitution, there was only one kind of emergency, which could be
declared (a) when Pakistan or any part thereof was threatened by war or
external aggression, or (b) wheh the security of economic life of Pakistan was
threatened by internal disturbances beyond control of Provincial Government.
But the scope of the powers given to the President during the period in which
the proclamatiom of emergency was in force, was so wide as almost to make the
President a dictator. The President was empowered, if satisfied that a grave
emergency, of the kind specified above, existed to issue a Proclamation of
Emergency3 which, was required to be laid, as soon as possible, before the
National Assembly“, but the Assembly had no power of control over the
President, as it had under the 1956 Constitutiom, for its authority to dis-

approve the Presiden£% actions or enactments was taken aways. A President's

1. See S.403 Code of Criminal Procedure & some sections Evidence Act. See
Chapter on Procedural safeguards.

2. Constitution of 1962 - as amended up to 1966 - Art.30.

3. Ibid. Art.30(1l) (2) and (3).

b, 1Ibid. Art. 30(5)

5. Ibid. Art. 30(6) as substituted by the Constitution (7th Amendment) Act,
1966, for the original clause (6)
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Ordinance could not be rendered ipoperative by resolution of the Assembly but
before it ceased to have effect, the Assembly could, with or without amendment,
by resolution approve it, in which @se it would become an Act of the Central
Legislature1. The President was empowered, while a Proclamation of Emergency
was in force, to make ordinapnces, if satisfied of the need to do so - whether
the National Assembly was dissolved or in session or not - but such ordinances
were required to be put before the National Assembly as soon as practicable;
these ordinances would have the same force of law as an Act of the central
legislaturea. The ordinances, thus made, if not approved by the Assembly or
repealed by the President, would cease to have effect after:.the Proclamation
had been revokedj. The Presidenf was authorised to revoke the Proclamation,
whenever satisfied that the circumstances creating the emergency had ceased to
existq. It was, however, provided that the ordinance-making power of the
President was subject to the same constitutional limitations as that of the

Central LegislatureE.

Though previously the 1962 Constitution, like the 1956
Constitution, provided only for the suspension of the remedies to enforce
Fundamental Rights, while the Proclamation of Emergency was in force, and did
not touch the Fundamental Rights themselves, an important clause was added in
1965 by the Constitution Fifth Amendment Act, which removed the bar of
restriction under Art.6 on the law making power of the state, in relation to

some of the Fundamental Rights. The new clause provided that the rights to

1. 1Ibid. Art. 50 (GA).
2. Ibid. Art. 30 (4).
3. Ibid. Art. 320 (7).
4, 1Ibid. Art. 30 (3).
5. 1Ibid. Art. %0 (8).
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freedom of movement, assembly, speech asseociation, travel, business or
profession, and the right to heold, acquire and dispese of property, contained
in paragraphs 5, 6, 7, 8, 9 and 13 eof Chapter T of Part II eof 1962 Constitutien,
while the Proclamation of Emergency was in force, did not restrict the legisla-
tive or executive pewer of the State, but any law seo made, should, te the
extent to the repugnancy to Art.6, should cease to have effect and sheuld

be Aeemed to have been repealed after the Preoclamation was reveked1. This
clause resembled the Art.358 of the Indian Censtitutien at least in respect of
the aforesaid rights; it gave unfettered law making power to the State during
an emergency, inasmuch as the State could infringe er abregate any of the abeove
mentioned Fundamental Rights. But it is notable that the clause itself did not
annul er abrogate these Fundamental Rights, but temperarily removed the censtit-
utional limitations on the law making power of the State in relatien to these
rights.

The right te personal liberty, aleng with other Fundamental Rights
was not included in the aferesaid list. In other words the State was not
authorised to mgpke laws infringing eor abrogating the right to personal liberty,
and the other rights so saved from the applicatien ef clause (9) eof Art.30,even

during an emergency. In Gepalan v. State of Madraz, it was ebserved by the

Supreme Court of India that the Indian Constitutien has accepted preventive
detention as the subject matter of peace time iegislation as distinct from
emergency legislatien; there is ne such provision in the Censtitutien ef any
other country; the Indian Constitution has deliberately and plainly given

power to Parliament and the State legislatures te enact preventive detention

1. 1Ibid. Art.30(9), as substituted by the Constitution (5th Amendment) Act,
1965,S.2.,for original clause (9) which was added by the Censtitutional
(1st Amendment), Act,1963, S.5. NB.This original clause (9) is now reprod-
uced in clause (10).

2. A.I.R.,1950, 5C.27,
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laws, even in peace time, which is a novel feature of the Indian Constitution,
which it is not for the Court to question. The Pakistan Supreme Court held
in Ghulam Jilani, and Abdul Baqi casesl that the right to personal liberty
camnot be infringed or taken away, even during an emergency; deprivation of
persomal liberty arbitrarily, without suffioient or reasonable grounds,could
not be justified in any circumstances; in a case of preventive detention the
detaining authority - had to prove, beyond any doubt that he was satisfied
with the grounds on which an authority empowered by law could have issued a
detention order to deprive a person of personal liberty; and that such'satis-
faction' by the detaining authority should never be subjective, whether in
emergency or peace time; it should always be 'cbjective' in the sense that
the laws or actions depriving a person, of so precious a right as personal
liberty, could never be immune from scrutiny by the Courts on Jjuridical
review,

Lastly, like the 1956 Constitution; the President was empowered
to suspend, by order, the remedy or the right to move the Courts for the
enforcement of any or all such Fundamental Rights as specified in the Order;
or the proceedings which 'invoke the determiination of any question as to the
infringement of any of such rights as specified', for the period the Proclamation
was to be in foroez. The words in inverted commas were added by the Constitution
(Fifth Amendment) Act, 1965, and were intended to prevent even the initiation
of proceedings to question the violation of any of the Fundamental Rights so
specified, In other words, they were meant to give arbitrary power to the
1. ®Ip, 1967, S.C. 373; PID, 1968 S.C. 513,
2. Original Clause (9) of Art. 30 of the Constitution of 1962 es amended by

the Constitution (Vth Amendment) Act, 1965, was reproduced in clause (10)
of Art. 30.
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executive to infringe the Fundamentel Rights, without being called in question,
Moreover, this clause did not make any distinction between those Fundemental

Rights saved by clause (9) of Art. 30 and others which were not so protected.
But, as has been already said, the Supreme Court of Pakistan in Malik Ghulam

Jilani's case® held that the right to personsl liberty could not be restricted
arbitrarily, even during an emergency, and any infringement of the right to

personal liberty would be subject to judicial review,

It is submitted that these clauses in the 1962 Constitution, like the
corresponding provision in the 1956 Constitution do not authorise the State to
annmul or sbrogate the Fundamental Rights, but simply empower the President to
suspend the remedy to enforce such Fundamental Rights as are specified in the
Order of the President, while the Proclamation of Emergency is in force. Though
the State is empowered to make laws affecting some of the Fundamental Rights -
paregraphs 5,6,7,8,9 and 13 of Chapter 1 of Part II of 1962 Constitution -
regardless of Constitutional limitations on its law making power, the provision
is not so absolute as to make the State's authority arbitrary in this respect;
it simply removed the incompetency of the State to make laws affecting some of
the aforesaid Fundamental Rights, and, it was expressly laid down that the
moment the Proclamation of Emergency was revoked , the laws so made should ¢ease to
have effect to the extent of their repugnancy to the relevant Fundamental Rights
and should be deemed to be repealed to that extent, MNoreover, it was not laid
down that the laws so made could not be called in question; they were liable to
be challenged in a Court of law, unless the right to move the Court to enforce

1. Malik Ghulam Jilani v, Govt. of West Pakistan, Supra,
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such Fundamental Rights was suspended ly the Presidential Order under the afore-
said clause, It is also to be"'noted that the removal of the constitutional
bar from the law making power of the dtate in respect of these Fundesmental
Rights under clause (9) of Art. 30, applied to all part of Pakisten or
Pakistan as a whole, whereas the order of the suspension of the right to

move the Court to enforce such Fundamental Rights as specified in the order,
by the President under Art.30(10) would have force either in whole of Pakistan

or any part thereof only.

As regards the judiciary, unlike the 1956 Constitution, original
Jurisdiction to issue the prerogative writs no longer vested in the Supreme
Court. Under the 1962 Constitution only the High Courts were empowered to issue
the writs1 but an appeal lay to the Supreme Court from the High Courts. The
Supreme Court had also appellate Jjurisdiction when a person had been sentenced
to death, or transportation for life or punished for contempt of court by a
High Court., But Art.98 of the 1962 Constitution, while conferring original
Jurisdiction on the High Courts to enforce the Fundamental Rights, did not
mention the word ‘writ' but instead used the words 'make an order'; secondly,
unlike the 1956 Constitution, the names of five prerogative writs were not
mentioned but five categories of conditions for the issue of the orders under
Art.98, were prescribed, These conditions were generally the same as those
applicable to the prerogative writs but it was provided to issue orders

corresponding to certiorari and prohibition to quash non-judicial order., As
1. Constitution of 1962, Art.90.
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regards the order to enforce persomal liberty, it was provided that, on the
application of any person, a High Court would make an order directing that a
person in custody in the Province be brought before the High Court so that the
Court would satisfy itself that the person was not being he'ld in custody without
lawful authority or in an unlawful manner; this is similar to the conditions app-

licsble to the writ of habeas corpus.

Cornelius C.J., in a2 speech at the Civil Service Academy, explained
the importence of provisions regarding writs in the 1962 Constitution., He
said that in Art,98 the ancient names of the writs had been eliminated but the
categories (of provisions) distinguished themselves easily under those names;
in Art.98 the true content of each of the major writs had been set out in the
long form of the words, The object probably was to attain certainty as to the
limits within which the courts could act. Previously, in each case the Courts
used to refer to precedents from England, the U.S.A., India and several other
countries to determine their writ jurisdiction, which was no longer necessary,
as the powers were expressed not by libel but by full expression. The Superior
Courts had the power and duty to interpret the words of the Constitution but
it was not likely that the earlier precedents would lose their value as
guidance, In Art,98 there were verbal changes in respect of the availability

of the writ to protect the rights of public servants, Except habeas corpus

the true purpose of the writs was to maintain discipline in the administrative
and Jjudicial fields and therefore the writs were available to the maximum
extent1. In Mehbocb Ali Malik v, Province of West Pakista.n2 it was observed

1. EID. 196k, 'Journal Section' 73 at pp.78-79.
2. EID. 1963, I1ah, 575
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that, whereas in the 1956 Constitution the scope of the writs was not defined
but had to be gathered from the text books on the subject, as well as from cases
decided in Englend and other countries, Art.98 of the 1962 Constitution attempted
to reduce into self-contained propositions the substance of the writs, with the
exclusion of such incidents which, in the course of their evolution, hed been
attached to some of those writs but were not of the essence of the remedy; and
that in some cases the field covered by the earlier writ hed been enlarged and
in others it had been somevhat curtailed, and the conditions of exercise of
Jurisdiction in relation to various writs had thus become more uniform; any
order passed in excess of lawful authority could be declered without legal
effect_}Zwas enlarged in some cases and curtailed in others in comparison with

the writ jurisdiction in the 1956 Constitution. In Shaukat Ali v. Commissioner

Iehore Division', it was observed that Art,98 of the 1962 Constitution afforded

a new method of an extraordinary character for the enforcement of legal rights,
A very wide arnd new Jurisdiction had been conferred on the High Court to
renedy all possible kinds of injustice, where there was no adequate remedy
under the ordinary law, The Article had created no substantive right but

only provided a new form of remedy through the High Court.

In Muhammad Bachal v, Dy. Rehsbilitation Commissioner2 the High Court,

comparing Art,98 of the 1962 Constitution with Art.2(L) of the Laws (Contination
in Force) Order 1958, observed that no one would deny that the Constitution of

1962 did not confer precisely the same writ powers on High Courts as existed

1., PIp., 1963 Ieh.127.
2. PID., 1962 Kar.889,
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under Art.2(4) of the Lews (Contimuation in Force) Order. The powers were not
the same and gne noticeable difference was that Art.98 did not mention the

prerogative writs referred to in Art.2(l4) of the aforesaid Order.

An importent addition was made in clause (2) of Art.98 - parsgraph (C)
to Art.98)2) - by the Constitution (first Amendment) Act, 1963, whereunder
every aggrieved party was entitled to move the High Court to make an order to
any person or authority, including Government, within; the territorial
Jurisdiction of the Court, by giving such directions as would be appropriate
for the enforcement of any Fundamental Right - as conferred by Chapter I of
Part II of the 1962 Constitution. By this amendment the remedy to enforce the
Fundementel Right was itself given the Status of a right1. The Constitution
(First Amendment) Act, 1963 also added a very velusble clause - clause (3) -
to Art.133, vhereunder this newly added lizb (c) of clause (2) of Art.98, was
given protection from the law making power of the legislatures - which, except
in relation to making of laws as to Fundamental Rights, was unchallengeable in
a Court of law; the validity of such ]awsrcmld not be called in qc:uast.ion2 -
and it was provided that the law making power of the leglslatures under Art.

133 should never be construed to have effect in respect of the right afforded
by paragraph (c) of Art.98(2) and that the power of a High Court exercisable un-
der Art.98(2)(C) could never be taken away, limited or restricted by the
legislatures' enactments. It can be added that this clause Art.133(3) »

raised the position of the remedy to enforce Fundamental Right under Art.98(2)
(¢) to the status of a Fundamental Right in the sense that it could not be

1. Abul Ala Maudoogi v. Govt. of West Pakisten, PID,196k, S.C.673 (782)
2. Constitution of 1962, Art.133.
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abrogated, infringed or restricted by the legislatures. The only limitation
on the right to an order to enforce a Fundsmental Right was the availebility

of sn adequate alternative remedy under the ordinary law,

As regaxrds habeas corpus to enforce the right to personal liberty,

Art.98 (2)(b)(i) laid down that on the application of sny person, not necessarily
the detenu, asserting that a person was held in custody without lawful authority
or in an unlawful manner, a High Court should make an order directing that the
person in the custody should be brought before that court, so as to enable it to
determine whether the assertion was correct; the writ would issue if any of the
provisions in Right No, 1{’;aragraph 2 of Chapter I of Part II - provisions
regarding the protection of personal liberty - was violated. The petitioner
could represent his own case before the High Court, if he was not in a position
to be defended by the legal practitioner, or to commnicate with the court.

The writ was also available to a person who had been in custody but was

subsequently released on beil.

On September 6,1965, President Ayuh Khan, issuéd a Proclamation of
Emergency, on account of the war with India, under Az-t.}O( 1), declaring that
he was satisfied that a grave emergency existed, in which Pakistan was in
imminent danger of being threatened by war. On the same day, he issued an
order under clause (10) of Art.30, suspending,while the Proclamation was in
force, the right to move a High Court for enforcement of the Fundamental Rights
emumerated in paragraphs 2,3,5,6,7,8,9,13,14 and 17 in Part II of the
Constitution of 1962 and all proceedings pending in Court for the enforcement
of the said rights., Safeguards against arrest and detention were suspended,
although the right to life and liberty was not touched but, if & man could
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not be protected against detention, his personal liberty would no longer exist.
The emergency was not revoked, till quite recently when Martial Iaw/gls reimposed
throughout Pakistan, on 25th March, 1969, A muber of defence and security
enactments were made during this period, such as the Defence of Pakistan
Ordinance, 1965, under which the Defence of Pakistan Rules,1965, were promul-

gated, But in Ghulam Jilani' s1 case, though the Emergency Proclamation had net

been revoked, it was held that a person could not be deprived arbitrarily of his
personal liberty . - .3 the detaining authority's fsatisfaction' in r, 32
of the D,P.R., of the sufficiency of the ground for meking an order for the
detention of any person could not be subjective, whether in emergency or

peace time; it was always subject to scrutiny by the Courts in judicial review,
and that the principle of cbjective satisfaction should alweys be followed by
the Oourtz. It was a very bold decision, given when there was an emergency,
declared and contimued by a strong Presidential regime., This principle was

applied in later cases, such as Bagi Baloch and Sorish Kashmiri,

Abrogation of the 1962 Constitution:

President Ayyup Khan, faced with the wave of killing and looting
which had plunged wide areas of Pakistan into near anarchy, on March 25,1969,
relinquished the reins of power to the armed forces. In a brief radio broad-
cast, which he called his 'last speech) he announced that he was standing down
as President and was handing over the administration to General A, M,Yahya
Khan, the Commander-in-Chief of the Army., President Ayyub Khan said that

the country's condition was 'deteriorating day by day'; its economy had been

1. Supl'a-o

2., Malik Ghulam Jilani v, . © T - West Pak, FID.1967 S.C.373
see also Bagi Baloch v. Dy. Commissioner Karbchi, P.L.D.1968 5.C.313 and
Govt, of West Pakistan v. Begum A.K. Gorish Kashmiri, PID.1969 S.C.li.
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shattered; administrative institutions were being paralysed; self-aggrandisement
was the order of the day; people were circling the places in Gharaos and looting
or murdering at will; oppression and duress on civil authorities and the public
at large was prevalent; no one had the courage to speak the truth. Lastly, he
referred to the letter, which he had written to Genergl Yahya Kan the day
before, in which he said that, with profound regret, he had come to the
conclusion that the civil administration and constitutional machinery in the
country had become ineffective and, if the situation was allowed to continue

to deteriorate, economic life and civilized existence would become impossible;
he had been left with no other option but to step aside and leave it to the
Defence forces, which, according to him represented the 'only effective and
legal instrument! to take over full control of the affairs of the country; the
situation had gone out of the control of the Government and there could be no

recourse except to the Armed Forces.1

Immediately after F.M. Ayukh Khan, General Yahya Khan broadcast a
Proclamation, placing the country under Martial Law, announcing the abrogation
of the Constitution of 1962, dissolving the Nationgl and Provincial Legislative
Assemblies, dismissing the President's Council of Ministers as well as the two
newly appointed Governors of East and West Pakistan, and declaring himself the
Chief Martial Law Administrator. He said that a situation had arisen in the
country, in which the civil administration could not effectively function and

that, in the interest of National security, it had become necessary to place

1. See 'Dawn' Karachi, March 26 1969
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the country under Martial Law, The Proclamation, on the lines of 1958
Proclamation, stated that Martial Iaw Regulations and Orders would be
promlgated by the C.M.L,A., or by any authority empowered by him, and
punishment would be inflicted in the manner convenient to the M,L,Administrators,
contravention of Martial Law Regulations and Orders would be dealt with such
penalties as would be prescribed by the Regulations; military Courts would be
set up for the trial and punishment of any offence under Martial Iaw as well
as under the ordinary law; special and enhanced penalties for offences under
ordinery law would be prescribed; ordinary courts would be authorised to try
and punish contraventions of Regulations and Orders; the ordinary courts could,
however, be barred from trying any offence prescribed in such Regule tions or
Orders; and that, notwithstanding the sbrogation of the Constitution of 1962
and subject to Regulations and Orders made by the C,M.L.A., all laws, including
Ordinsnces, M.L. Regulations, Orders, Rules, by-Laws, notifications and other
instruments having the force of law, in force immediately before the abrogation
of the Constitution would contimue to be in force; all the Courts and Tribunals
in existence immediately before the Proclamation would contimue in existence
and would exercise all the powers and jurisdiction as previously, except that
no Coutrt could call in question any M.L. Regulations or Orders or any finding
or judgement or order of a military court, and that no writ or other order

could be issued against the C.M.L.A. or any authority working under him,

Unlike the 1958 Proclamation, the Proclemation of 1969 placed the
C.M.L.A. and all persons in authority under him above criticism or challenge;
the acts of such authorities could not be impugned and no order made by them

could be called in question, A significant difference from the 1958 Proclamation
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is that the jurisdiction of the superior Courts to issue writs against any of
M.L. Authorities, has been expressly and completely taken away, The Iaws
(Contimiance in Force) Order, 1958, provided that writs could not issue to M.I.,
Administrator, but would be sent to M.L, authority that had succeeded, but
would not be binding on them, The restriction on the writ jurisdiction in the
Proclamation of 1969 was reinforced by the Jurisdiction of Courts (Removal of
Doubts) Order, No,3/69, which declared that no writ whatever would issue
against the Martial Iaw authorities and all pending proceedings would abate.
The Supreme Court and the High Court judges would continue in their offices
and would exercise the same power of jurisdiction as prior to the Proclamation,

except as provided in the Proclamation and subject to the further orders of the

c.M. LAY,

On April 1969, the C.M.L.A, issued the Provisional Constitution Order,
which seems t0 have been drafted on the lines of L.C.F.0., 1958, It was to
come into force at once, with retrospective effect from the date of the
Proclamation, March 25, 1969. It announced, unlike the L.C.F.0., 1958, that
the C.M.L.A, would be the President of Pakistan, and, like the latter, it
provided that, notwithstanding the abrogation of the 1962 Constitution, the
country 'will be governed as nearly as may be' in accordance with the
Constitution, subject to any Regulation or Order, made, from time to time, by
the C.M,L.A, The most significant feature of the Provisional Constitution
Order is that, whereas the L.C.F.0., 1958, was silent about the Fundamental

Rights, it specifically abrogated and annulled most of the Fundamental Rights,

1, Martial Iew Proclamation Order, see 'Dawn' Karechi, March 26, 1969.
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those emumerated in paragraphs 2,4,5,6,7,8,9,13,14,15 and 17 of Chapter I of
Part IT of the 1962 Constitution, which included the right to protection against
arrest and detention, freedom from retrospective punishment and freedom of
movement end residence, It lays down that all proceedings pending in the

Courts for the enforcement of any of the rights, ermmerated s2bove, shall abate,

No ordinance promulgated by the President or theGovermor of a Province,
and no ordinance in force before the Proclamation could be called in questionm,
no writ Jjudgement, decree, order or process could be made or issued against the
C.M LA, or any authority exercising power under him, There were similar

provisions in L.C.F.0., 1958,

The Courts, subject to the President's Orders and M.IL. Regulations
and Orders, would have the same jurisdiction and powers as before the
Proclamation but no appeal would lie to theSupreme Court from a High Court,
except when the High Court on appeal reversed an acquittal and imposed a
sentence of death or trensportation for life, ¢r imposed such sentence in a
case withdrawn from a subordinate Court for trial or where the High Court
certified that a substantial question of constitutiomal law was involved or the

High Court committed a person for contempt of itself.

Other provisions of the Provisional Constitution Order are similar
to those of L.C.F.0., 1958, It is, however, provided that any regulation, made
by C.M,L.A. or any authority exercising power under him, vhich comes into
conflict with any existing law or ordinmance, will prevail, For purposes of
this study, the most remarksble effect fthe Provisiomal Constitution Order is
that it deprives a person, preventively detained, of the right of recourse to

an advisory board, if it is proposed to detain him for more than three months,
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for it lays down that paragraph 2 of Chapter I of Part II of the 1962
Constitution shall be of no effect1. There was & similar provision in Art,7 of
L.C.F.C., 1958 which laid down that any provision in any law providing for the

reference of a detention order to an Advisory Board, should be of no effect.

It is submitted that the right to move the Courts to issue writs to
enforce the specified Fundamental Rights has been suspended and the jurisdiction
of the Superior Courts to issue writs for this purpose has been taken away,

The Provisional Constitution gives arbitrary powers to the Martial Iew
authorities to deprive a person of persomal liberty, in as much as the power
of judicial review of the actions of the Martial Iaw authorities has been
anmlled; no action of the Martial Iaw authorities can be called in question

in any Court of law.

Shortly after the Proclamation of Martial Iaw, 1969, a petition on

April 28, 1969 was filed in the Lahore High Ccurtz under S,561-A of the Cr.

P.C. to quash the proceedings, instituted against the petitioners in 1967,

long before tle mposition of Martial Iaw, under SS.420 and 468 of the Penal
Code read with S.5(2) of the Prevention of Corruption Act, 1947, on the ground
inter alia that no criminal offence had been disclosed and that the contimience
of theproceedings against them amounted to an abuse of the process of the Court.
The proceedings were transferred to the Special Military Court by the M.L.
Administrator, Zone A, for trial from the Court of the Special Judge (Central)
Rawalpini, A single judge of the High Court, on the application of the petition-
sris counsel,referred the matter to the Chief Justice for constituting a larger
Bench for decision of the questions raised, a s they were of general public
interest.

T. See Provisionsl Constitution Order, 1969,
2, Mir Hassan v. State, PID., 1969, Iah,786.
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The questions before the High Court were; (a) whether the cases of
the petitioners, which had not only been pending in the Court of the Central
Special judge, but had also been instituted before the imposition of Martial
Law, had been properly transferred to the special Military Court by the Zonal
M.L. Administrator for trial; (b) whether the Provisionmal Constitution Order
preserved all the powers and jurisdiction of the High Court, including their
inherent powers under S.561-% of the Cr.P.C., when there was no other provision
comparable to it; and (c) what was the effect of Art.2 of the Constitution,
1962, which was preserved by Art.3 of the Provisional Constitution Order vis-a-
vis Art.6(2) of the said Order. .

As to the question of the Zonal Martial Iaw Administrator's power,
under Martial Law Regulation 1969, No.42, to transfer pending cases under the
ordinary law, from criminal courts, the Court held that the power has been
completely taken away by the later and reconstituted Martiasl Iaw Regulation No,45
- previocusly Martial ITaw Regulation No,3 -~ and therefore, Martial Iew
Regulation No.42 could not be invoked to transfer cases; and secondly that cases
which were pending before the promulgation of Martial Lew Regulation No,42
itself, could not be transferred from the ordinary Courts,

As regards the second question, whether the Provisicnal Constitution
Order, 1969 preserved all the powers and jurisdiction of the High Courts,
including their inherent powers, the Court held that except as provided by the
Provisional Constitution Order, all the powers of a High Court enjoyed by it
immediately before the abrogation of the Constitution of 1962, contimued to
vest in it.

As to the question of the effect of Art.2 of the 1962 Constitution,
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the Court made very comprehensive observations., It pointed out that Provisional
Constitution Order, by virtue of its Art.2, is an addition to the Proclamation
of Martial Law and is neither in derogation of it nor subject to it, In other
words, it has the same status as the Proclamation of Martial Tew; and since the
Proclamation itself is not subject to Martial Iaw Orders or Regulations, the
Provisional Constitution Order cannot be subject to them, As the Provisional
Constitution: Order, while ebrogating most of the Fundamental Rights, has
purposely preserved Art.2 of the 1962 Constitution, and as the Provisiomal
Constitution Order is not subject to Martial Iaw Regulations or Orders,its
provisions and the rights preserved by it cannot be derogated by the Martial
Law Regulations and Orders; it cannot, therefore, be amended by a Martial Iaw
Regulation or Order but only by the amendment of the Provisional Constitution
Order itself. Whether the President and the Chief Martial Iaw Adinistrator,
who is not himself above the law, can now amend it is a question to be answered
vwhen the time comesto do so. Art.2 of the 1962 Constitution, which entitles
citizens to the protection of law and to be treated in accordance with law

and only in accordance with law, provides that no person shall be deprived

of life, liberty, reputation or property without due process of law, It
further declares that no public functionary can take any action affecting

life, liberty, reputation or rroperty without lawful justification, It was
therefore, held that, the action of any authority, including a Martial Iew
Authority, howsoever high he may be,without the backing of a Constitutional

provision, is not immune from being struck down by the Courts of the country.

It is submitted that the Iahore High Court was wrong in holding that
the Provisional Constitution Order is not subject to M.L. Regulations or Orders,

and that, as the Provisional Constitution Order bas preserved Art.2 of the
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Constitution of 1962, no Martial Authority, even the C.M.L.A.,can take an
action against any person which has no justification under law,as required by
the aforesaid Art.2. When the C.M.L.A., himself is law-giver, the promulgator
of the Provisional Constitution Order 1969, itself, andespecially when the
Martial law Proclamation of 1969 has specially laid down that no acts or orders
made by the C.M.L.A. or any authority exercising power under him, can be
challenged by any person or called in question by the Courts, it was not
correct to hold that the C.M.L.A. or any authority exercising power under him

was subject to the Provisional Constitution Order.

The reaction from the C.M.L.A. to the findings of the High Court
was very prompt. Being conscious that this decision of the High Court would
restrict the discretion of the Martial Law Authorities, circumscribe their
legislative power and render their orders and regulations, their executive acts
and the decisions of the Military Courts liable to scrutiny by the Superior
Courts, the C.M.L.A. promulgated the jurisdiction of Courts (Removal of Doubts)
Order, 19691. It states that, as doubts have arisen as to whether the Supreme
Court or a High Court has power to issue a writ, order, notice or other process
to or against a Military Court or Summary Military Court, or in relation to
any proceedings of or any jurisdiction exercised by any such Military Court or
any Martial Law Authority, the President directed, with retrospective effect
from the Proclamation Day - March 25, 1969, gnd with paramount effect over
the Proclamation of Martial Law, any Martial Law Regulation or Order, the
Provisional Constitution Order or over any law for the time being in force,
that no court, tribunal, or any other authority, including the Supreme Court

and a High Court, sphould receive or entertain any complaint, petition,

1. Presidents Order III of 1969, see Gazette of Pakistan (Extraordinary)
June 30, 1969.
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application or any other representation whatsocever against, or in relation to
the exercise of any power or jurisdiction by any Special Military Courts,
Summary Military Courts or any Martial Law Authority or any person exercising
jurisdiction or power derived from Martial Law Authority or call or permit to
be called in question in any manner, 6 whatsoever , any finding, sentence, order,
proceeding or any other action of,by or before the aforesaid Courts or
Authorities; or issue or make any writ, order, notice or other process to or
against, or in relation to the exercise of any power or jurisdiction by such
Courts or Authorities; or any judgement given, sentence passed, writ, order,
notice or process issued or made, or thing done in contravention of the above
clauses by the ordinary courts - including a High Cqurt and the Supreme Court
- would be of no effect; and if any question arises as to the correctness,
legality or propriety of the exercise of any powers or jurisdiction by such
courts or authorities, it should be referred to the Chief Martial Law
Administrator, whose decision thereon should be final. Any question,which
arose as to the interpretation of any Martial Law Regulation or Order, should
be referred to the Martial Law Authority issuing the same for decision, and the
decision of such Martial Law Authority should be final and not be questioned
in any Court, tribunal or other authority, including the Supreme Court and a

High Court.

By the aforesaid Order, the powers and jurisdiction rested in the
Superior Courts1 to see that Martial Law Authorities do not transgress the
provisions of the Provisional Constitution Order, to interprete the
Regulations and Orders issued by these Authorities, and to scrutinize actions

of Martial Iaw Authorities and decisions of the Military Courts, have been

1. Mir Hasan v. State, supra.



134

completely taken away. The most crucial aspect of the Order is that laws
made by the Martial Law Authorities cannot be called in question nor can
any Regulation or Order be interpreted by the Courts; the Martial Authorities

have themselves assumed these powers and jurisdiction of the Superior Courts.
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CHAPTER 5.

PROTECTION OF PERSONAL LIBERTY.

Constitutional Guarantees

The right to personal liberty is guaranteed by Right No.l in the
Pakistan Constitution of 1962 and safeguards against its deprivation are
provided by Rights No.2,4 and 5, in Chapter 1 of Part II of the Constitution
of Pakistan 1962. Analogous-provisions, in the Indian Constitution, are found
in Arts. 20, 21 and 22 in Part III of the Indian Constitution. In Pakistan
Right No.l lays down that no person shall be deprived of life or liberty, save
in accordance with law. Most constitutions of the world, while guaranteeing
the right to personal 1iberty1, enunciate that no person can be deprived of the
right to perscnal liberty except in accordance with 'law'z; or 'a legal

3

judgement of his peers or the law of the land'”; or 'due process of law'h; or

5

'procedure established by law'”.

The Indian Constitution borrowed from the Japanese Constitution the
phrase 'in accordance with procedure established by law', but, following the
Irish Constitution added the adjective 'personal' before the word 'liberty!,
so as to restrict its interpretation to a specific and narrower sense . On
the other hand the Pakistan Constitution adopted the Irish expression 'in
accordance with law', but did not use the adjective 'personal' before the
word 'liberty', which can therefore be interpreted in a more general and wider

SEense.

1. See Chapter II.

2. Constitution of Pakistan, Right No.l; Irish Constitution Art.40.4.1;
Burmese Constitution, $S.16;

3, Magna Carta, Clause 29;

4, Fifth and Fourteenth Amendments - U.S.A. Constitution

5. Indian Constitution, Art.2l, and Japanese Constitution Art.31

6. Gopalan v. State of Madras, AIR. 1950, S.C. 27.

7. See Abul Ala Maudoodiv, State Bank of Pakistan, Supra.
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The expression 'by the law of the land' in the Magna Carta is
regarded as the foundation stone of the principle of protection of personal
liberty, on which the writ of habeas corpus is based. It is accepted that the

notion of the writ of habeas corpus developed to enforce the aforesaid phrase,

Earlier the words of the phrase were construed as mesning 'by due process of

the Common Iew'., But this construction gave a very narrow meaning to it,

namely, 'by the law as administered by the common law Courts', as opposed to the v
wider interpretation 'by the general law, as practised by the Council, the local
and frenchise Courts and the Chancery.' Coke C.J., for the first time maintained
that the expression should be interpreted in the wider sense, so as to include
the general law as administered by common law and other courts. He dropped the
words 'common law' and laid down that the expression 'by the law of the lang'

must be taken to mean 'by due process of 1aw1.

The 'institutes' of Coke C.J. are regarded as the foundation of the
Anmerican Constitutional theories. Originally, the framers of the American
Constitution has adopted Magna Carta's phrase 'by the law of the land'. But
later on, being influenced by Coke's idea, the expression, 'by due process
of law' was introduced in the Fifth Amendment, which was followed in the
Fourteenth Amendment to the Constitution of America,

In England the liberty of a subject is not protected against the
enactments of Parliamentz. If Parliament, by express legislatiocn, authorises

the deprivation of the liberties of the subject, then such law is not subject

1. See Coke,C.J., Institutes. Part 11 292, (1669)
2. See Chapter IV,
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to Judicial review, The expressions 'by the law of the lend and 'by due
process of law,' in England, provide safeguerd for the protection of personal
liberty ageinst the executive, It comnotes that, if an authority, by any
action, deprives a person of his liberty, that action should be :justified

by law of the land, To put it differently, a subject cammot be deprived of
his personsl liberty, without lawful Jjustificetion, It was observed in

Liversidge v. Anderson that 'all the Courts today and not least this House,

are jealous as they have ever beeh upholding the liberty of a subject. But

that liberty is a liberty - confined and controlled by law,' whether common

law or Statute1’. The passage which Lord Atkin quoted from Lord Y\Er:l.g,l:rl:2 -~ which
was cited by Lord Wright from a dictum of Pollock,C.B.3 - is of great importance
on this context, It states:~

"In a case in which the liberty of the subject is
concerned, we carmot go beyond the natural construction
of the Statute, In this country, amidst the c¢clash of
arms, the laws are not silent. They may be changed,
but they speak the same language in war as in peace.
It has been always one of the pillars of freedom, one
of the principles of liberty... that judges are no
respectors of persons and stand between the subject
and any attempted encroachments on his liberty by
the executive, alert to, see that any coercive action
is justified in law..eo Ve

As regards the construction of the words, 'if there is in fact reasonable
cause for A,B, so to believe', it was observed that 'after all, words such as
these are commonly found, when a legislature of law-making authority confers

powers on a minister or an official, However read, they must be intended to

T. (1942) A.C. 206

2. Barnard v. Gorman (1941) Ag. 378

3, Bowditch v. Balchin (1850) AC, 3 (1850) Ex.387.

4. liversidge v. Anderson, ILord Atkin's dissenting opinion.
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serve, in some sense, as a condition limiting the exercise of an otherwise

arbitrary power.. Ji,

In America the expréession 'due process of law' is interpreted as
meaning that both the Iegislative and Executive acts should conform to the
Constitutional guarantees‘ bf the liberties of the people, The Courts' power
of Jjudicial review is not confined to executive acts but also extends to
Statutes, Not only the procedure by which a person is deprived of his liberty
but the substance of the statute authorising such deprivation must be established
and justified by the law of the land and the Constitution. It was observed in

the Slaughter House Case that, 'liberty is freedom from all restraints but

such are imposed by law., Beyond that line lies the domain of usurpation and tyr-
anny... One process of law is the application of law as it exists in the fair
and regular course of administrative procedurez' « The aforesaid exrression is
regarded as a restraint, not only against legislative and executive but also

against the judicial power of the Govermment., In Murray's Lessee v. Hoboken Iamd

and Improvement Co., it was observed =

"That the warrant now in question is legal process, is
not denied. It was issued in conformity with an Act
of Congress. But is it 'due process of law'? The
Constitution contains no description of the process
which it was intended to allow or forbid. It does
not even declare what principles are to be applied
to ascertain whether it be due process. It is
manifest that it was not left to the legislative
power to enact any process which might be devised.
The Article is a restraint on the legislative as
well as on the executive and judicial powers of
the Government, and cennot be so construed as to
leave Congress free to make any process ‘'due process
of law' by its mere willi,.,”™"

1., Nakkuda Ali v, M.F. De.S. Jayaraute (1951) A.C. 66
2. 83 u.s. 36, (127) (1872).
3. 59 U.S. (18 How) 272 (276)
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" 'By law of the Land' is most clearly intended the general law; a law
which hears before it condemns, which proceeds upon inquiry and renders
Judgement only after trial, The meaning is that every citizen should hold
his 1life, liberty, property and immunities, under the protection of the general
rules, which govern society. ZEverythimgwhich may pass uﬁder the form of an

enactment, is not, therefore, to be considered the law of la.nd...l".

In India the expression, 'procedure established by law' was inter-
preted by ﬁas J. as meaning procedure established by Statutory legislation,
It was pointed out that words 'established by law' mean 'enacted by law' and
consequently the word 'law' must mean State-m;ade law and cannot possibly mean
the principles of natural justice, for no procedure can be said to have ever
been enacted on those principles, Mukhergea J., however, interpreted it in a
comprehensive way and said”that, on a plain reading of the Article, the meaning
seems to be that a person cammot be deprived of his personal liberty, except
when the action is taken against him in accordance with the law which provides
for such deprivation, and that the expression 'procedure' means the manner
and form of enforcing the law, He concluded that “the group of Articles 20-22
embodies the entire protection guarenteed by the Indian Constitution, in
relation to deprivation of life and perscnal liberty, both with regard to

substantive as well as to procedural law?”

The phrashe 'in accordance with law' in the Irish Constitution was
construed to mean 'in due course of law' and 'law' to mean 'law then in force'.

An order of detention conforms to the provisions of the Statute authorising

1, Dartmouth College Case (1819) 4 Wheaton (U.S.) 518, per argument of David
Webster.

2, Gopéalan v, State of Madras, Supra.
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detention, it carmmot be said to be not in accordance with law, It was,
pointed out that the aforesaid expression cannot be interpreted to mean
'in accordance with rules of natural justice' but it means 'in accordance

2 It is true that a person can be deprived of his personal

with the law in force'
liverty by an express enactment of the Legislature authorising such deprivation2
but this provision - 'no citizen shall be deprived of his liberty save in

accordance with law' - cannot be used to validate an enactment conflicting with

the constitutional guaranteesB.

As to the meaning of 'law' in the expression 'save in accordance with
law' in S,16 of the Burmese Constitution, it was held that 'law' means an
enactment by Parliament or other competent legislative body. It was, however,
pointed out that the word 'law' was, before the framing of the Constitution of
Burma, construed to mean only the enacted law, and that even after the
commencement of the Constitution, the customary laws, theCommon Law of England,
the principles of Justice, equity and good conscience, if they are not enacted
in the statute, cannot be contemplated to be included in the term 'law' which

means 'enacted law,'

In Pakistan the expression 'save in accordance with law' is inter-
preted to mean 'except according to the provisions of a law duly enacted by
Legislatures'. The provision that 'no person shall be deprived of life or

liberty save in accordance with law' in Art.5(2) of the 1956 Constitution -

1. R.V. Military Governor of Hare Park Camp. (1924) (2) 1.R104,

2. Ryan's Case. (1935) IR. 170,

3. State (Burke) v. Iennon and A.G., (1940) 12,136,

L. Tinsa Maw Naing v, Commissioner of Police, Rangoon, 1950 Burma,IR (SC)
17.
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- Right No,1 of the 1962 Constitution - was held to afford no protection
ageinst an express enactment of Legislature authorising the deprivation of
personal liberty, and the word 'law' in the aforesaid expression camnot be
construed to mean the principles of natural justice outside the realm of

positive law; it is equivalent to State-made law',

The expression implies that a person cannot be deprived of personal

liberty except by lawful authority. Relying on Ghulsn Jilani v, Govt, of

P:a.lc'Lsﬁ:a.n2 it was observed in Abdul Bagi Baluch v, Govt. of Pakistan that

power is expressly given by Art.98 to Superior Courts to probe in;to the
exercise of public power by executive authorities, how high soever, to
determine whether they have acted with lawful authority. Not only laws

made by Legislatures but also rules made under the delegated legislative power,
and the actions taken thereunder, must conform to the provisions of the
Constitution. It was further observed that the power of Jjudicial review will
be reduced to a mullity, if laws are so worded or interpreted that the executive
authorities may make what Statutory rules they please and may use this freedom
to make themselves the finsl judges of their own will in imposing restraints
on the liberties of persons. Art.2 of the Constitution of 1962 would be
deprived of all its content through this process and the courts would cease to

be guardians of the nation's 1ibertie53.

In Government of West Pakistan v, Begum Agha K,Sorish Kashmiri, it was

contended on behalf of the Government that Courts should not be unmindful of
the fact that emergency legislations must be interpreted with due regard to the
consideration, that being comes before well being; it was observed that the

Courts cannot go behind the emergency, the contention that the laws must be

T, Sakhi Daler v. Superintendent, Pip. 1957, Lah.81)
2, PID. 1967 $C.373
3. FLD., 1969 Kar.87.
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interpreted differently during an emergency cannot be a&cepted. It was, pointed

out that Lord Atkin had said in Liversidge v. Anderson that -

"Admidst the clash of arms the laws are not silent. They
may be changed, but they speak the same language in war
and peace."’

It was, therefore, held that, whilst laws cannot be interpreted differently at
different times or in different circumstances, the existence of an emergency
will have a material bearing, if the Courts are to decide upon the reasonableness
of the action, for what is reasonable in time of an emergency may well not be
reasonable in ordinary circumstances, when the emergency has ended. But this
consideration does no exclude the consideration that action, taken by the
authority, which deprives a person of his liberty, must stand the test of

judicial review by the Courtsz.

The expression 'in accordance with law'! should be interpreted as
meaning 'According to the manner prescribed by theConstitution or by any valid
law made under the Constitution by any competent Legislature.' The detaining

authority should exercise the power of apprehension and detention bona fide and

in accordance with the procedure prescribed by a valid law authorising detention,
as envisaged by Art.2 of the Constitution of Pakistan,1962 and not arbitrarily

or perverselyB.

The words 'in an unlawful manner' in Art.98(2)(b) of the Constitution
of Pakistan, have been used, it was observed, deliberately to give meaning and
content to the solemn declaration under Art.2 of the Constitution itsélf, in
the sense that it is the inalienable right of every citizen to be treated in
iccogdance with law and only in accordance with law. Therefore, in determining

« Suprae. |

2. P.L.D.l9§9 SC.14; see also Abdul Bagi v. Govt.of Pakistan,P.L.D.1968 SC.313
%+ Ghulam Jilani v. Govt.of West Pakistan,P.L.D.1967,5C.373.
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how and in what circumstances & person would be detained in an unlawful menner,
ons would inevitably look first to see whether the action is in accordance with
law, if not, then it is action in an unlawful manner, The word ‘law' in the
expression 'in accordance with law' is not confined to Statute law alone but

is used in its generic sense as commoting all that is freated as law in Pakistan,
including even the judicial principles laid down, from time to time by the
Superior Courts. It means 'according to the accepted forms of legal process'
and postulates a strict performance of all the functions and duties laid down
by law, It may well be said that, in this sense, it is as comprehensive as the
American 'due process cldke', as now interpreted in a new garb. It is in this
sense that an action which is mald fide or coloursble is not regarded as an act-
ion in accordance with law, Similarly, aotioﬁ taken upon extraneous or
irrelevant considerations is also not an action in accordance with law, Action
taken upon no grounds at all or without proper epplication of the mind of the
detaining authority or by exercising power in excess of his jurisdiction, would
not qualify as action in accordance with law and would, therefore, have to be

struck domn as being action in an unlawful manner1.

The term 'liberty' in the expression 'no person shall be deprived
of life or liberty save in accordance with law' is comprehensive and, in its
widest sense, it includes 'freédom of movement and residence in any part of
Pakistanz. It was observed that Fundamental Right No.l, connotes the 'security
of person.' The word 'security' in this connotation must ‘be understood in the

sense of protection of an individual from physical restraint by incarceratiom,

1. Govt., of W.Pakistan v. Begum A,K,S, Kashmiri, BID.1969, S.C.1k.
2, Ghulam Jilani v, Govt., W.Pakisten, Supra; see also Kent v, Dulles,357 U.S.
116,
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In other words it guarantees the protection of personal liberty against its -
arbitrary deprivatiocn, or provides safeguards against complete loss of personal
liberty at the instence of the Government or any other orgsn of the society.
It was further observed that 'liberty' in Fundsmental Right No,l must be under-
stocd in its generic sense so as to comprehend, within ité connotation, freedon

to. move and reride in any part of Pakistan1.

The word *deprived' in the operative part of Right No,l qualifies
both 'life' and 'liberty.' According to Blackstone, 'deprivation' means total
loss of freedomz. Therefore what is sought to be protected by Right No.l is

loss of life or libertyj. A.K. Brohi has comprehensively dealt with the subject

of 'liberty and personsal 1iber1:yh'.

The expression 'mo person shall be held to answer for... nor be
deprived of life or liberty or property, without due process of law' in the
American Constitution, has been interpreted by the American Supreme Court in

Alleger v, State of ILouisiana, The word 'liberty' has been given a very wide

meaning as including not only the right of a person to be free from the physical
restreint on his person as by incarceration but also freedom to enjoy all his
faculties, that is to say, right to live and work where he will, to acquire
useful knowedge, to marry to establish home, to worship God according to his
conscience, and generally to enjoy all privileges long recognised at Common Law

as essential to orderly pursuit of happiness by freenm:m5 .

Brohi comments that it is doubtful whether the term 'liberty' would

receive the wide meaning it has received in America. The reason, according to

1. Abul Als Meudoodl v. State Bank of Pakisten, DiD.1969 Lah,908,

2. Blackstone Commentaries, Vol.l p.l3k.

3. Abul Ala Maudoodi v, State Bank of Pakistan,

4. 'Fundamental Iaw' op,cit. See also Chapter 1 for detailed analysis,
5., 165 U.S. 576 (1897); See also Mayor v. Nebraska, 262 U.S, 390,
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him, is that, the liberties.in general, have, in the Constitution of Pakista.n,.
been dealt with separately in Arts. 8 to 12 of the Constitution of Pakistan,

1956 - Right Nos. 1, 5, 6, 7, 8, 9, 10 end 12 in Part II of the Constitution

of 1962 - much in the ssme manner in which they have been dealt with in Art,19
of the Indian Constitution, Referring to the provisions of the Indien
Constitution, corresponding to Right No.l of the Pakistan Constitution, 1962,

the learnmed author opined that the framers of the Indian Constitution qualified
the expression 'liberty' in Art.2l1 by prefixing the adjective 'personal' merely
by way of abundant caution, so as to avoid the impression that the word 'liberty’,
used in Art.21, has any reference to the same subject matter as is provided in
Art.19. 1In reaching the conclusion the learned aL1.11:hor“I based himself on the
Judgement of Kania C.J., in Gopalan case wherein he cbserved that 'personal liber-

2
ty' is the anti-thesis of physical restraint’,

In Abul Ala Maudoodi v, State Bank of Pakistan, Gul J., pointed out

that Right No.l comes under the caption 'security of persons' and Right No.5
under 'Freedom of movement', 'Security' means protection from *physical
restraint', 'Deprived' means 'total loss'. Right No.l protects a person from
physical restraint by incarceration - as distinguished from partial control of

the right to move freely.

If liberty in Right No.,l is understood in its generic sense sco as to

mean 'universal locomotion', then Right No.5 is redundant, No anomally arises

1., A.X., Brohi, op.cit,
2. Copalen v, State of Madra, AIR. 1950 S.C.27.



146

if 'liberty' in Right No.l is understood as meaning freedom from incarceration,
This interpretation 1s in accord with the principle that a Statute must be read
as a whole giving some meaning to every part, It was further observed that, if
the broad and sweeping concept of 'liberty', as laid down by theeXmeriéan Judges,
is followed, then Fundamental Rights No.5,6,7,8,9,10 and 12, will become
umnecessary appendages to the Chapter relating to Fundamental Rights. It is,
therefore, essential to bear in mind the general arrangement in Part II -
Chapter 1 - of the Constitution of Pakistan, which is wholly different from

the Fourteenth Amendment to the Constitution of America; there being no
“catalogue, separately listing the various freedoms, as guaranteed by the
Constitutions of Pakistan, 1956 and 1962, and the Indian Constitution, In

the absence of such a catalogue, the American Supreme Court has taken advantage
of the generality of the word 'liberty' in expanding the scope of the 'due
process clause', Though,that Court has never defined the word - ‘'liberty',

it has been often reiterated that it 'is not confined to mere freedom from
bodily restraint' and that 'liberty' is interpretked as extending, under law,

to full range conduct which an individual is free to 1:«.1rsn.ua1 .

The question how far the decisions of the American Supreme Court,
based upon the interpretation of the 'due process clause' should be
persuasive in Pakistan, came up for the consideration of the Supreme Court of

Pakistan in Jibendra Kishore v. Province of East Pakistan, In that case the

question arose with reference to the provisions of Art.5 of the Constitution
of 1956, which guaranteed equality before law and equal protection of law,
The argument before the Supreme Court was that the impugned Act offended

against the equality clause of the Constitution., In support of the argument

1. FID. 1969, Lah, 908; See also Bolling v, Sharp, 347 U.S. 497, L499.
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certain Americen decisions, proceeding on the interpretation of the 'due

process clause' were cited., Agreeing with the contention of the respondent's

counsel, the Chief Justice repelled the aforesaid argument and observed:

"There is considereble force in this contention,
because our Constitution does not use and could
not have used the 'due process of law' clause in
guaranteeing primary rights, in the sense in which
that clause has been interpreted by the Supreme
Court of the United States, That Court has
scruptlously avoided giving an exact definition
of 'due process of law' and all that can be
gathered from the leading decisicns on the subject
is that no law can be said to be 'in accordance
with due process of law', if it contravenes certain
basic principles of Justice and liberty, which are
gbove the lawthat may be suade by the Congress or
by the State Legislature. ".

The same view was expressed in a later case,East and West

Steamship Company v, Pakistan that:-

¥eeoIn the United States a grant of power is often

invelidated on the ground that it offends against
'due process' provisions of the Constitution, or
that it delegates excessive legislative powers or
that it denies equal protection of law to the
citizens; as pointed out in Jibendra Kishores

case nowhere in our Constitution is the concept of
'due process of law' to be found, in the sense in
which it has been3understood in the American
Jurisprudencesee. "

It will be seen that the decisions, proceeding on the interpretation

of the 'due process clause' by the American Supreme Court, would not offer any

guidance for the interpretation of the Constitution of Pakistan, As has been

L

rightly pointed out in Abul Ala Mewdoodi v._ State Bank of Pakistan™ the

EI'D. 1957) SuC. (Pak) 90

Jibendra Kishore v. Province of East Pakistan, Supra,
PID. 1958, S.C. (Pak) A1,

Supra.
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Judgement in Kent v, D\:L’Lle:s.1 was generally influenced by an article entitled

'Passport Refusal for Political Reasons.'2 The article proceeded mainly on
the basis of Art.13 of the Universal Declaration of Human Rights, adopted by
the United Nations in 1948, which guaranteed freedom of movement within one's
country and the right of exit therefrom and return thereto, and secondly on
the interpretation of the 'due process clause' in the Fifth Amendment to the
Constitution of America by the Supreme Court of America, but the right to
freedom of movement in Pakistan, is regarded as a necessary corallary of the
provision of Right No,1 of the Constitution of Pakistan, 1962, in the sense
that it cannot be restricted 'save in accordance with law' authorising such

restrictionB.

Though the words used by Pakistan Constitution are not 'personal
liverty' but only 'liberty' and instead of the expression in the Indian
Constitution 'according to the procedure established by law,' the Pakistan
Constitution uses the expression 'in accordance with law', these expressions
are not to be construed as significant textual changes that will radically

alter the interpretation of these Articles when read in conjunction with other

articles)'".

Personal liberty is & basic human right of every individual, An
invasion of that right is a matter of most earnest and anxious concern, To

repel such invasion and set & person at liberty is the duty cast on the High

1, &lpm-

2. See 'Yale law Journal' Vol,$l (1952) pp.171-203.
3, Abul Ala Memdooiliv, State Bank of Pakistan, Supra,
be AK, BrOhi, Op.cit. P03960
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Courts under Art.98 of the Constitution of 19621. The power of a High

Court extends to every case where a person has been unjustifiably or

wrongly detained, that is to say, to every case where a person has not been det-
ained Eggg_£i§g7in accordance with a provision of a statute authorising detentiog
where he has been detained under an invalid law; or where the safeguards
afforded by the Constitution against the arbitrary deprivation of personal

liberty have been violated.

Safeguards against Arrest and Detention:

Safeguards against the arbitrary deprivation of personal liberty
are provided by Rights No.2,4, and 5, in Chapter I of Part II of the
Constitution of Pakistan, 1962, which correspond to Arts.22,20 and 19(1)(d) and
(e), in Part III of the Indian Constitution, respectively. If the liberty of
a person is restricted in contravention of the provisions laid down by Rights
No.2, 4 or 5, the aggrieved person will be given relief under Art.98 of the

Constitution of Pakistan, 1962.

Right No.2 of the 1962 Constitution lays down safeguards as to
‘arrest! and 'deteption'; it provides protection against wrongful deprivation
of personal liberty. The words ‘'arrested' and 'detained' in the expression
'no person who is arrested shall be detained...' in Right No.2(1) have not
been defined. The question, therefore, arises as to what is the exact meaning
of these words. The Constitutions of Pakistan and India . do not prescribe
conditions justifying arrest or detention; it is left to the discretion of the

legislature.

In India, it was held that arrest or detention under the order of a

court of competent jurisdiction does notcome within the purview of Art.22(1)
l., Mohd. aAnwer' v. Govt. of West Pakistan, ELD., 1965 Lah, 109,
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nor does arrest on a warrant. Art.22 was designed to give protection against
arrest by any non-judicial authority. It was, however, observed that the arrest |
and deteption referred to in Art.22 can only mean taking a person into custody

on the ground of suspected or apprehended commission of a criminal offence or

of any act prejudicial to the State or public interest1.

In Pakistan, relying on Ganga Saran v. Firm Ram Charan Gopala, it

was held that word 'arrest'! in the Code of Civil Procedure does not fall within
the purview of Art.7 of the Copstitution of 1956~Right NQZ2 of the Constitution

of 1962 -3. But in Bazal Ahmad Ayyubi v. Province of West Pakistan, Rahman J.,

observed that whatever may be the position with regard to arrest under orders
of civil Courts, he was disposed to hold that Art.7 of the Constitution is con-
cerned with all arrest affected in criminal or quasi - criminal proceedings,
including those made under the orders of the criminal courtsq. The expression
tarrest' is not confined to arrests, other than those affected on a warrant
issued by a Court of Judicial Tribunal. The argument that a partiéular arrest,
in criminal or quasi-criminal proceedings, does not fall within the purview of
clauses (1) and (2), or (3) to (5) of Art.?7, cannot be sustained5. However,
steps taken or physical force applied for securing compliance only with a
legitimate order of a Court, to deport the accused persons from the country, is
neither such arrest nor detention as is contemplated by Art.7 of the Constitut-
ion of 1956. As to the contention tha