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In January 2000, the Egyptian People’s Assemblggrha new law affecting
women’s rights to divorce as well as other matt€he Egyptian press and different
sectors of the public had been engaged in prolodgbdte about this piece of
legislation, in debates examined later in thischetiExternal media gave positive
coverage: the BBC for example ran headlines o®mtline service such as ‘Egypt
debates better deal for women’ and ‘Small victdrigyptian women’; The
Guardianhad an article entitled ‘Egypt’s sexist divorcevéablamed not on Islam but
on men’,The Independemtan ‘Egypt women start a revolution in divorce awand
The New York Timageeted the entering into force of the new lavhwigypt's
Women Win Equal Rights to Divorcé The title of an article by Oussama Arabi, one
of several scholarly considerations of the law ahét it represents, indicates some of
the significance perceived by observers and comaanstfrom different disciplines
and perspectives: ‘The Dawning of the Third Millemi onShari’a Egypt’s Law
No.1 of 2000, or Women May Divorce at Wil

Law No. 1 of 2000is entitled Law Regulating Certain Conditions and
Procedures of Litigation in Personal Status Mafteféie shorthand by which it has
come to be known in parts of the Egyptian preskdd_aw ofkKhul',° after the most
controversial of its provisions: what Arabi reféssas ‘women divorcing at will.’

Khul" is a form of divorce long established in Islamidgprudence; English language

! Respectively, 17 January 2000 (Caroline Hawley)J&nuary 2000 (Caroline Hawley). BBC News
online at http://news.bbc.co.uk/hi/english/worlddaiie_east.

2 Mona EltahawyThe Guardiar23 February 2000; Caroline Hawléhe Independen®5 January
2000; Susan SachsTie New York Time&, March 2000.

% Oussama ArabiArab Law Quarterlyl6:1 (2001) 2-21, and in ArabStudies in Modern Islamic Law
and Jurisprudencel he Hague: Kluwer Law International, 169-188

* The symbolism of it being the first law of 200Mist lost on commentators such as Arabi.

® Law No. 1 of 20000fficial Gazetteno.4 of 29 January 2000.

® Azza Soliman, ‘Introduction’ in Ahmed al-Sawi (e#)-hisad: “amman “ala’l-khul{The Harvest:
Two Years of Khu) Cairo: CEWLA 2003, 7-12, at 7.



writers on Islamic family law usually gloss it alivorce by mutual agreemerit.’
Essentially it involves the wife offering (or agieg to pay) a consideratidto her
husband in exchange for his pronouncing a divaadaq), which takes immediate
effect as a finalalag and is therefore not subject to revocation byhieband during
the ‘waiting period’ of the wife following the divoe® The jurisprudential
discussions of the Sunni schools of law examiné soatters as what happens if the
offer of akhul is withdrawn, what is lawful compensation, andcetfter the husband
may demand that his wife pay compensation more t@ralue of the dowef.
However, as Arabi shows the jurists concur on the principle of mutual agnent: it
is the husband who issues th&aqin such a divorce, and his participation in the
process means that his agreement is intégrakhul is, in traditional Sunni law, a
non-litigious form of divorce; no grounds have ®dstablished or recognised by
court; the couple concerned agree and the divereffected, whether this occurs
extra-judicially, or whether the agreement is altyuaade or affirmed in court
(possibly with the court’s assistance in reachingi@reement). What Egypt’s Law
No.1 of 2000 did was to empower — or rather ingtribe court to effect khul

divorce at the wife’s petition, in the event of thesband refusing to agree.

This article begins with a brief overview of Eggateform of its divorce laws
over the course of the twentieth century in ordecdntextualise the new law and its
implications for women'’s right to divorce, beforepeeding to consider the new law.

The examination of the new law includes a reviewhefmotivations for and

" See for example Dawoud El Alami and Doreen Hiriéfeglislamic Marriage and Divorce Laws of
the Arab World The Hague: Kluwer Law International 1996, 27; &hdl. CoulsonA History of

Islamic Law Edinburgh: Edinburgh University Press 1964, 238.

8 In practice this may involve the wife waivinigpia’) any outstanding financial rights (including her
deferred dower and any remaining maintenance emght), technically termedmaubara’aor atalaq
mugqabil ibra’ (divorce for renunciation [of financial rights]) his is discussed further below.

° The idda period is usually three menstruations (‘seein@dlthree times’) or until childbirth if
pregnant, with other periods stipulated for widamsl those past the menopause.

19 The dower being the husband’s obligation to thie &t the conclusion of the contract; it is
customarily divided into ‘prompt dower’ payablethé¢ start of the marriage and ‘deferred dowertsat i
termination by death or divorce. Arabi examines sahthese discussions with regard to
compensation fokhul in ‘The Dawning of the Third Millenium.’

™ Arabi, The Dawning of the Third Millenium,’ 175-28

12 Although see Abdal-Rehim Abdal Rahman Abdal-Relithe Family and Gender Laws in Egypt
During the Ottoman Period,” in Amira Al Azhary Smi (ed),Women, the Family, and Divorce Laws
in Islamic History Syracuse: Syracuse University Press 1996, 96Aldal-Rehim (105-106)
describes a number of cases from Ottoman courtdedn Egypt and notes that “in almost all cases of
khul theqgadigranted the wife’s wish,” although the cases teediees appear to centre on the
husband’s eventual agreement once the terms abtinpensation from the wife had been agreed to his
satisfaction.



objections to its promulgation, and of reports owht appears to be operating in

practice.
Divorce Law in Egypt: Early Reforms

Unlike most of its close neighbours in both thal®\East and North Africa,
Egypt has yet to promulgate a full code of persatatus law for Muslims. It has
addressed particular personal status matters umdoer of laws from the early
twentieth century® Personal status law is applied to the Muslim nigjgopulation
and to recognised non-Muslim communities througimiéied national court system;
in the case of Muslim personal status law, the @amt opinions of the Hanafi school
of law remain the residual jurisprudential authotit

In reforming its divorce laws, Egypt proceededhglthe same path as many
of its neighbours that were also addressing issuelgnafi law. This involved two
main approaches. The first was to constrain theanhpf the man’s pronouncement
of unilateraltalaq in certain physical and psychological circumstanse that either
no divorce took effect, or a single revocable dieowas effected in place of what
Hanafi law (and in some cases the law of all foumr8 schools) would have ruled a
three-fold and irrevocabkalag’®> The second was to expand the grounds on which
the wife could seek judicial divorcafrig/tatliq) beyond the extremely constrained
grounds available under the dominant Hanafi legations'® the approach here was,

broadly, to specify, through using rules introdilié®m other schools of law,

3 For an early comparison of the terms of the Ottoirew of Family Rights 1917 and the Egyptian
Laws Nos. 25/1920 and 25/1929, see J.N.D. AndefBatent Developments in Shari'a Law V: The
Dissolution of Marriage,” 4TThe Muslim World1951) 271-288.

14 Egypt merged thehari*aand other religious courts into the unified nasibcourt system in 1955.
See N. Safran, ‘The Abolition of ti&har’iCourts in Egypt,’ 481uslim World1958, 20-28 and 125-
135. The dominant opinion of the Hanafi schodpscified as the residual authority in Article 3toé
Law of Promulgation of Law No.1 of 2000; previousty article 280 of Law no. 78 of 1930fficial
Gazette extraordinary issue no. 53 of 30 May 1931. Thexe been a debate on introducing a
reference to ‘the four schools’ in the new law 608, but the text as promulgated maintains the
previous position.

15 The third of thre¢alags occasions what is called the ‘greater finalibaynuna kubrp ending the
marriage irrevocably with immediate effect and tisgsing the spouses from re-marrying unless and
until the woman has been married to another mashowied or divorced from him and completed the
‘idda period from that marriage.

18 Which consisted of the husband’s inability to asmsnate the marriage, or in the event of a missing
husband, the time being reached when he would hese ninety years old. A person married in their
minority by a guardian other than their father atgonal grandfather could opt to reject the maeriag
reaching puberty.



circumstances that would be considered to harmjonyi to wife, giving rise to a

right to the remedy of judicial divorce.

Thus, Law No. 25 of 1920 permitted the wife to petition the court for diger
if her husband was unable to pay her maintenane@srabsent or refusing to pay
and had no visible assets on which a maintenart=r oould be executed. It also
permitted a petition for divorce if the husband wabker found to have or later
developed a chronic and incurable condition thatld@ause injury to wife were she
to remain in the marriagé. A second law, Law no.25 of 1929established grounds
for divorce at the wife’s petition if she had suéd injury due to her husband’s
absence from her, without reasonable justificationa year or more, extending this
also to allow a woman to apply if her husband heived a final prison sentence of
three years or more, once the first year of impnisent had passed Also
established as grounds in this law was a more gegeyund of ‘injury of a kind that
would render it impossible for a couple such ay thecontinue living together.’
Establishment of such injury (which as indicatedhia text is a relative concépt
entitles the wife to a judicial divoré.If the wife is unable to prove such harm and
therefore fails to obtain a divorce on these graeubdt subsequently repeats her
claim, the law provides for an arbitration procsbe initiated by the court,
involving two arbitrators (preferably from the fdies of the spouses) who are
instructed to attempt to reconcile the spodddisthey fail, the law provided that “if
the arbitrators find the fault to be that of theslband, of both sides, or not clearly
attributable to either, they shall decree a firabrte.”* What the law did not

7 Law No.25 of 1920 Concerning Maintenance and @eRaovisions of Personal Stat@fficial
Gazetteno.61 of 15 July 1920.

18 Articles 4, 5 and 9 of Law No.25 of 1920. The epées given of an incurable disease (‘or curable
only after a long time’) are leprosy and madness.

9 Law No. 25 of 1929 Concerning Certain ProvisiohPersonal Statufficial Gazetteno.27 of 25
March 1929. For the way in which tebari*a courts of Egypt implemented these provisions keefor
their abolition, see Ron ShahaRamily and the Courts in Modern Egypt: A Study loa@e Decisions
by the Shari*a Courts, 1900-193%iden: Brill 1997 113-138.

%0 Articles 12 — 14 of Law No.25 of 1929.

% The phrase ‘a couple such as théydyna amthalihumditerally ‘among their like/peers’)was
translated in 1951 by Anderson as ‘people of tbkeiss’ (‘Recent Developments’ 284). See Shaham,
Family and the Cour{sl21-124 on the interpretation of ‘injury’ in tebari*a court system to the
1950s; and for an examination of the ‘relativitytioé notion of injury’ in more recent applicaticsge
Hoda FahmiDivorcer en Egypte: Etude de I'application des Idisstatut personngCairo:
CEDEJ,1987, 21-23.

22 Article 6 of Law No. 25 of 1929.

2 Articles 7 and 8 of Law No. 25 of 1929.

2 Article 9 of Law No. 25 of 1929; Anderson, ‘Recé&evelopments,’ 286.



provide for was the remainder of the procedurebdisteed in Maliki law whereby if
the arbitrators found the wife to be wholly or pa#t fault, they would rule for a
divorce with the wife’s forfeiture of all or part ber dower. Writing in 1951, Norman
Anderson noted that this gap in the Egyptian rliegelt by many to be a defect in
the Egyptian legislation which is likely to be reed in the future® The revision was

however not to come until 1979.

This second law also tackled the man’s unilateoaVer oftalaq, setting about
reducing the essentially unintended consequencespoéssions dhalaqin certain
circumstances. Thus, provisions of Law No.25 ofd8&pulated that, in exception to
the dominant opinions of Hanafi law, no divorcewted if a man pronounced the
talag when intoxicated or under duress, or if he usédra of suspended or
conditionaltalaq that was actually intended to have someone dobdmsomething
(rather than being intended to cause a divorcapdwed if he used indirect or
metaphorical expressions taflaq that were not in fact intended to caugalaqto
occur. The law also provided thatasdagq accompanied in word or sign by a number
would give rise only to a single revocaldéaqg, rather than causing the immediate
and irrevocable ‘tripléalaq’ of traditional Sunni law. Other expressions o#fity
were held to cause only a single revocable divtrogugh a provision stipulating that
“everytalaqfalls revocable, except the third of three, diwbefore consummation,
divorce for remuneration, or any other divorce @itly designated as final under this
or the previous law (of 1920).” Anderson considéese last three measures as
“drastic” amendments to the existing Hanafi (andome cases majority Sunni)
doctrine, which went beyond the preceding reformihe Ottoman Law of Family
Rights applicable elsewhere in the regibthey have been taken up and in a few

cases developed in subsequent personal statusioadiéferent Arab states.
Later Reforms

Further reforms in divorce law in Egypt had to @wlee 1970s, although the

decades in between saw a number of attempts apdsals for more comprehensive

% Anderson, ‘Recent Developments,’ 286; althoughides cite certain jurisprudential authority for
the restricted position initially taken by the Etjgp legislator. Compare ShahaRamily and the
Courts 117.

% Anderson, ‘Recent Developments,’ 276.



legislation on personal status law issues failing th the intervention of external
events (for example the 1967 Arab-Israeli war) andhat Fauzi Najjar describes as
“stiff opposition from religious conservative$” Among other provisions on
personal status (for example on custody arrangenienminor children), Law No.

44 of 1979 introduced three substantial amendnterggisting divorce law.

In the first, it tackled the problem of wives netdwing that their husbands
had divorced them byalag. Under traditional Sunni lavialaq is an extra-judicial
procedure in no need of a court’s interventiomaleied of any form of official
documentation for its validity. Abuses of the systeere cited as justifying a
provision in Law No.44 of 1979 requiring husbanalsibcument theitalaq with the
appropriate notary and providing that the consegef the divorce as far as the
wife was concerned would take effect only from diage she is made aware of its
occurrence — that is, rather than from the datedurred, a controversial position for
some. The wife would be considered to know oftdtaq through attending its
notarisation, and if not present at that documentgirocedure then she was to be
formally notified in person or at her place of tesice through an official. The law
also set penalties of six months imprisonment aralfine®® for violation of the terms

of this provisiorf’

In the second substantive amendment, Law no.49719 1ackled the wife’s
right to a remedy in the event of a polygynous mge by her husband, providing
that “it shall be considered injury to the wifdht husband marries another wife
without her consent even if she has not stipulateéde contract of marriage that he
shall not marry another wife while married to h&milarly [it shall be considered an
injury] if the husband conceals to his new wife thet that he is already married.” A
dissenting wife in this situation was entitled &zk judicial divorce on the grounds of
this injury for a period of a year from the date $inst learned of the husband’s
polygynous marriag& The decidedly non-‘traditional’ point about thi®pision was

its establishment of a legal presumption of injarging through the mere fact of a

" Fauzi M. Najjar, ‘Egypt’s Laws of Personal Statd€)/3 Arab Studies Quarterl{1988) 319-344, at
320. Legislation on certain aspects of the lawuattession was issued in the 1940s.

28 Of 200 Egyptian pounds.

2 Article 5 bis of Law No.25 of 1929 as amended layiNo.44 of 1979.

%0 Article 6 bis of Law No. 25 of 1929 as amended_byv No.44 of 1979.



polygynous union not consented to by the wife.i€iargued, broadly, that this was
effectively ruling that an institution permitted Islamic jurisprudencgso facto
caused injury, a proposition untenable in lighter alia, of the fundamental principle
of Islamic jurisprudence of averting and remedyimgry.

In the third, Law no.44 of 1979 introduced chanigdie with standard
Maliki law to the existing provision on judicialvbrce for discord after the
arbitration process in Law no.25 of 1929. If thbi@ators fail to reconcile the
spouses, the amendment required them to inclutteeindivorce recommendation to
the court an assessment of fault: depending opribgortion of blame attached by the
arbitrators to husband and wife, the court may fole divorce leaving the wife with
all her financial rights intact, or may order tishe provide an ‘exchange’ or a
‘recompense’ lfadal) proportionate to her fault — that is, forfeit seor all of them
to the husband. In theory, the arbitrators are as@g to complete their task within six
months, with a possibility of one three month esten>! This form of divorce,
subtitled ‘divorce for discord’shigaq in the law, is distinct from the traditional form
of khul through its necessary involvement of the coutitigation processes, and
through the involvement of arbitrators to assestioportions of blame. In the new
provision for judicialkhul in Egypt, although as will be seen there is airegnent
for mediators to be appointed, their only rolen$ydo attempt reconciliation, rather
than, having failed in this attempt, to assess blamd the ensuing financial

arrangements for application by the court.

Law No.44 of 1979 was controversial before its putation (Najjar reports a
four-year build-up to Sadat’s actidhjand challenged almost immediately afterwards;
it was eventually repealed in 1985. The “Egyptiamily law saga™ of the late
1970s and 1980s is often cited as an illustraticseasitivities involved in reforming
Muslim family law in Arab states, and of the ex@rmominally unrelated socio-
political issues that may motivate those opposimnge. Support for the 1979 law

was closely associated with the person of JihamatSadfe of the then President

3L Articles 6-11 of Law No.25 of 1929 as amended hyINo.44 of 1979.

%2 Najjar, ‘Egypt’s laws,” 323.

3 As described by Nadia Hijallyomanpower: The Arab debate on women at woskmbridge:
Cambridge University Press 1988, 29. For an intdephsideration of the public and parliamentary
debates around Law No.44 of 1979, see Najjar, ‘Egyaws of Personal Status.’



Anwar Sadat, and was perceived by some observersesponse to the ‘Islamist’
challenge being posed to the government and palpiarties at the time. A counter-
mobilisation among the Islamist groups chargednlBadat and her associates among
the Egyptian feminist movement with being ‘Westeeal’, in discourses that are
immediately evocative of similar discourses elsewlie the region, and indeed of
criticisms levelled at women supporting the new &2000 in Egypt* The 1979

law became known as “Jihan’s Law” and Nadia Hijabarves that “this came to be
used in a derogatory sense as the Sadats becamasingly unpopular in Egypt™
Mervat Hatem puts the discussions on family lavemafin the context of the
unpopularity of Egypt’s Camp David agreement witrakl, which undermined on
‘unrelated’ grounds the prospects for the law tpassed by the People’s
Assembly?® President Sadat passed the 1979 law by decrexkiimyjust a couple of
days before the reconvening of the People’s Assghiblconstitutional power to
“take measures which cannot suffer delay” durimqeiamentary reces$.Hatem
reports that the decree was attacked by the leftii®ritarian and anti-democratic
and by the right as contradicting thieari'a while women found themselves in the
particular dilemma of not wanting to support argirtbcratic methods in law-making
and not wishing to denounce the changes introdbyéts terms® The law was duly
brought before the People’s Assembly, which wagrotiad by a majority of the
President’s National Democratic Party; Najjar ndtes “as was expected, the
Assembly approved the law, but not without one®fiveliest debates®® Najjar's
examination of the debates in the Assembly comparasalyses made of the debates
on the latest law No.1 of 2000, in the sense trgiraents both for and against were
made on the grounds of the compatibility or otheenof the different provisions with
“the Islamicshari’a;” almost to the exclusion of other discourses and

consideration&?

3 See the articles by Annalies Moors, Leon Busk@&nsa Wuerth and Lynn Welchman in 10,1
Islamic Law and Societ3003.

% Hijab, Womanpower30.

% Mervat Hatem, ‘Economic and Political LiberatienEgypt and the Demise of State Feminism,’ 24
International Journal of Middle East Studi€4992), 231-251, at 243.

3" Najjar, ‘Egypt’s Laws,’326-7.

3 Hatem, ‘Economic and Political Liberation,’ 2430i@pare Hijab\Womanpower30.

39 Najjar, ‘Egypt’s laws,’ 323 and 326.

0 Compare Marlene Tadrus, ‘Qanun al-khul® fi'l-sahaf-misriyya’ (The Law of Khul in the
Egyptian Press) 83-100 in al-Sawi (eflshisad ; and Huda Zakariya, ‘Al-khul’: dirasa fi ilnt-a
ijtima” al-ganuni’ (Khul': a study in legal socigg) 45-81 in al-Sawi (edl-Hisad



Opposition by “Muslim conservatives™to the terms of Law no.44 of 1979
continued after its approval by the People’s Asdgn@ritics included some
members of the judiciary; one study found twentyafitwenty seven judges
interviewed to hold the legal presumption of injarysing from polygyny to be an
explicit violation of theshari'a and reported one as stating that “he himself had

refused to implement the law and had postponesuah cases referred to hifff.”

In the end however it was the form rather thanstifestance of Law No.44 of
1979 that fell foul of Egypt's Supreme ConstituCourt, which in 1985 struck
down the 1979 law as having been promulgated ilatiom of the constitutional
constraints of ‘necessity’ on the president’s p@aaerissue legislation by decree in
the absence of parliament. A vigorous response gmamen deputies in the
National Assembly and among NGOs led to the esfaivient of the Committee for
the Defence of the Rights of Women and the Fanmigcgically to undertake
advocacy efforts on reform of family lat¥The state however — now under President
Mubarak’s leadership - also moved quickly, in theeinter alia of the swiftly-
approaching Nairobi conference at the end of thigedriNations Decade for Women:
Law no.100 of 1985 was presented and passed thtbeghssembly within weeks of
the repeal of the 1979 law. The advocacy efforthefwomen’s movement outlived
the promulgation of the new law, feeding into themnentum for and content of the
later law in 200"

The provisions of Law No. 100 of 1985vrought changes to two of the three
substantive reforms to divorce law introduced bwlra.44 of 1979. Firstly, while
repeating the requirement fadaq to be notarised and the wife to be properly
informed, the new law set a limit of thirty daysritig) which the notarisation has to

occur, and provided that its consequences (“in $avmnheritance and other financial

“! Najjar, ‘Egypt’s Laws,’ 336.

2 Essam Fawzi, ‘Muslim Personal Status Law in Egpaispects for Reform through Internal
Initiatives’, in Lynn Welchman (edWomen'’s Rights and Islamic Family Law: Perspectwes
Reform London: Zed Press, forthcoming 2004, citing Anfalis,Al-mar’a wa'l-talag, Cairo 1994,
133-146; citation at 144. See Fawzi more genefaflppposition to the 1979 (and 2000) laws.

“3 Hatem ‘Economic and Political Liberation,’ 245 jati, Womanpower31-35, gives an overview of
the debates in the press over this period; seeNagar, ‘Egypt’s Laws,’ 338-340.

“4 See on this Diane Singermann, ‘Rewriting Divorc&gypt: Reclaiming Islam, Legal Activism, and
Coalition Politics,” atwww.ucis.unc.edu/Middle_Eaglast visited 18 December 2003).

> Law No0.100 of 1985 Amending Certain Rulings of tiaavs of Personal Statudfficial Gazette
no.27 of 4 July 1985.




rights”) take effect from the date thelaq occurs “unless the husband conceals it
from his wife,” in which case the consequences tkext from the date she knows of
the divorce® The general rule of suspension of the effectslaf on a wife’s
knowledge thereof in the 1979 law thus became caingd to the particular
circumstances of deliberate concealment. Secotityinnovative legal presumption
of injury arising by the fact of a polygynous mage by the husband of a wife who
has not consented disappeared in Law no.100 of, ¥8B&ced by wording requiring
the wife to establish such injury to the court'ssfaction. The new provision reads
that such a wife may “petition for judicial divoré®m him if she is affected by some
material or moral harm of a kind which makes it oagpible for a couple such as they
to continue living together, even if she has nipigated in the contract that he should
not take further wives* The provisions for judicial divorce for ‘discorshigaq
between the spouses following a wife’s failed afieto establish injury and the

investigations of arbitrators are maintained in1885 law/®

Law No.1 of 2000

Unlike the 1979 and 1985 laws, Law No. 1 of 20@3wot issued in the form
of amendments and supplements to the laws of 18@0829. As suggested by its
title, Law Regulating Certain Conditions and Praged of Litigation in Personal
Status Matters, it is essentially a procedural B@gcribed by Dawoud El Alami as “a
law designed to rationalize and consolidate jutligiacedure in personal status cases
in a single law.*® This aspect of the law has been generally appthuatehas the
intention of reducing both the effort and the exgeeaf litigation>® Besides the
provisions orkhul’, discussed below, Law no.1 of 2000 introducesh&rrthanges to
Egyptian divorce law. Firstly, it supplements tingh a procedural regulation the
notarisation and registration requirement madeaw ho.25 of 1929, as amended by

“5 Article 5 bis of Law No.25 of 1929 as amended by Law No.1009851

“ Article 11bis of Law No.25 of 1929 as amended by Law No.1009#51

*8 Articles 7-11 of Law No.25 of 1929 as amended byINo.100 of 1985.

“9 Dawoud el-Alami, ‘Remedy or Device? The Systenkbiil' and the Effects of its Incorporation into
Egyptian Personal Status law,Y&arbook of Islamic and Middle Eastern La@00, 134-139, at 134.
0 See Soliman, ‘Introduction, 7-8; and Muhammad h&@ari,Ru’ya maudu’iya haul ganun tanzhim
ijra’at al-tagadi fi masa’il al-ahwal al-shakhsiy@An Objective View on the Law Regulating
Litigation Procedures in Personal Status Mattetsliyo: CEWLA 2000, 12-14.

10



Law no.100 of 1985. Law no.1 of 2000 provides thahe event of #éalaq being
denied, the court will find it established only thye formal notarisation and
documentation process required in the earlier’fa@ritics of this provision voiced
concern at the apparent denial of legal validitg wontestethlaq otherwise perfectly
valid under theshari'a Others argued in support on the grounds thabitlevfurther
protect women'’s rights and oblige the husband tudwent higalag and have the
wife notified accordingly. Fawzi reports particukarpport among a sample of lawyers
and members of the judiciary familiar with whatdescribes as the “predicaments”
of the complexities of existing proceddfeln a draft explanatory memorandum to
the first draft of the law presented to the Peagphssembly, the government argued
that this provision effectively brought legal reodgn of talaqinto line with legal
recognition of marriage — which, in the event ofidé has had to be established by
official document since Law no.78 of 1931 in orflarany claims related to that
marriage to be considered by the cddith an explicit recognition of the normative
pluralism involved in this approach, the draft meamalum noted that while such a
talag would not count in lawgqanunar), “this does not take away from the fact that

thetalaq occurs in religiondiyanatar).”>*

A further change to divorce law arose directlynrthe above-mentioned
long-established rules on marriage registrationtaedsocial phenomenon of
unregistered, informal or ‘customary’ marriager{i marriage), which has attracted
much attention in Egypt in recent years. Arfi marriage is typically concluded with
a customary document replacing the official maeieggistration procedures, serving
inter alia to avert charges of illicit sexual relations. Adtlgh an urfi marriage may
technically fulfil theshar'irequirements for a valid marriage, and althouginefare a
range of motivations underlying this form of mageathere is strong disapproval

from the authorities and public concern express$éldeapotential for exploitation and

*L Article 21 of Law no.1 of 2000. This article alsstructs the notary to advise the spouses of the
risks oftalag and to suggest to them, where possible (i.eeifdiorce has not already taken place) the
appointment of family mediators to enable themdme to agreement. Also of interest is Article 22,
which allows the wife the right to establish by angans of proof her husband’s revocation of his
talaq of her (and thus her resumption of status as Hewwvhile disallowing claims of revocation by
the husband, in the event of her denial, unledsaldeinformed her of the revocation by official
document within certain time periods.

2 Fawzi, ‘Muslim Personal Status Law,’ table 1.24.

33 A provision repeated in Law no.1 of 2000 in Artidl7.

>4 Explanatory Memorandum to the Draft Law Regula@uanditions and Procedures of Litigation in
Personal Status Matters, Appendix to the Recorf, ®ssion, 16 January 2000, 100-101.
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abuse of the rights particularly of young womertiggtinvolved in such
arrangement® A woman whose husband in arfi marriage was refusing to divorce
her could not prove the marriage in court due &skclusion from jurisdiction of
claims arising from marriages denied by one pamty raot officially documented.
Unable to prove the marriage, she not only couldcteam any of her rights from the
marriage, but also could not obtain a divorce ftbmcourt. Law no.1 of 2000
specifically addresses this last issue, addingegtovision denying jurisdiction for
claims arising from marriages not officially documbed a clause to the effect that
“nevertheless, a claim of judicial divordatfiq) or dissolution faskh shall be
accepted — to the exclusion of all other claimkthe marriage is established by any
document.®® Those objecting to the provision argued thatigitimised’ urfi
marriage and risked encouraging the practice byigig a way out’ Viewed by
some observers as a concession by the official sg#em to the unofficial practice,
it is presented by the authorities as a protectieasure to provide a remedy for
women affected by the injury of this situation, leinag them at least to divorce and
marry again if they choose.

‘The Law of Khul™’

5 *Urfi marriage is a complex phenomenon, and the oppnsif the authorities is not derived only
from their insistence on bureaucratic procedurevzrfor example reports that certain Islamist
elements active in university circles have declahed urfi marriage may be legitimate according to
theshari'a if all it lacks is government certification. Otheoncerns revolve around marriages of
younger women (away at university for example) withthe knowledge of their families, and perhaps
to younger men unable to afford the financial busdef a wedding and marriage in the manner that
would be expected (see below); and the marriagmdérage females (sometimes to wealthy older
men) avoiding the age requirements of the offid@umentation procedures, which require the bride
to be at least sixteen years old by the solar dalerFawzi also gives examples of situations incWwhi
older women make an informed choice not to formedlyister their new marriage. See generally
Fawzi, ‘Muslim Personal Status law in Egypt’. Refpay the initial results of a public opinion pdil i
carried out in 2000, Almishkat Centre for Researated that “Urfi marriage, which many perceive as
motivated solely by economic reasons (many young amable to afford the amount of money
necessary for a “normal” marriage: a dwelling, &doand the cost of the wedding reception), was
considered wrong by 93.71 % of the sample.” AIméahRentre for Research, ‘The Ultimate
Emancipaton of Women is in the Minds, Hdtp://www.almishkat.org/engdocQlast visited 15
December 2003. This poll is discussed further below

*° Article 17 of Law No.1 of 2000.

" See Fawzi, ‘Muslim Personal Status Law,” and ZafarAl-khul*, 70.
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The article that prompted the designation of Laairof 2000 as the ‘Law of
Khul” comes in the third chapter of the law, entitl&in the raising of claims and

their examination.’ Article 20 of Law No.1 of 20@@ovides as follows:

The spouses may agree between themselviswn If they do not so
agree, and the wife submits a claim seekkig[], and she gives
something for her freedom (/ransoms her3&#ihd undertakeskhul
from her husbarfd by waiving all her legalshar’j) financial rights and
returns to him the dower that he gave her, thetchall rule for her
divorce from him fatligha "alayhi). The court shall rule for the divorce
for khul™ only after attempting to achieve reconciliatisalf) between the
spouses and charging two mediators to pursue efforffect
reconciliation between them, during a period of motre than three
months, in the manner set out in Articles 18(2) a8L) and (2) of this
law:?° and after the wife has explicitly stated that fahes life with her
husban8' and that there is no way for their married lifetmtinue, and
that she is afraid that she will not [be able it lwithin the limits
ordained by Allaf? because of this loathing.

Article 20 goes on to state that the wife’s wagvof her entitlement to
custody of children from the marriage, or their manance or other rights, shall not
be a valid consideration fé&hul’; that in all cases, tHéhul gives rise to a final

talag; and that a ruling fokhul shall not be open to any form of legal appeal.

*8 This phraseiftadat nafsah} uses the same language as that in the Qurarsie véted in the draft
explanatory memorandum as a source for this pavis:229. In English translations it is variously
translated as ‘if she gives something for her foea'dor ‘if she ransoms herself’ (see translatiopshb
Yusuf Ali and Marmeduke Pickthall).

¥ The phrase here khala at zawjahafrom the same root &hul'; since the root meaning khala'a
is usually given as ‘taking off’, as in garmentse titeral meaning would be takes off, removes or
‘discards’ her husband, through her act of finanaidigation.

% These provisions require the court to make effarteconciliation in every claim ¢élaq andtatlig,
with specific requirements if there are childreonfrthe marriage; and regulate the naming of
individuals as mediators where the law requirestvoe appointed.

®1 The reference to ‘loathing life with her husbasdbkes the narrative of thedith given in the
Explanatory Memorandum as the second source dfrteagy for this provision, and generally cited as
the basis fokhul divorce. For different versions of thadithin point, see Arabi, ‘The Dawning of
the Third Millenium,’ 180-186.

%2 The reference to not living within “the limits aithed by Allah” also uses language found in the
same Quranic verse 2:229.
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Later in the year 2000, the National Council foomen® responding to a
guestion from the Committee on the Elimination ¢if Forms of Discrimination
Against Women considering Egypt’'s combined fourtd &fth periodic reports, gave
the following assessment of the significance ofkimel” provision:

An important step has been taken to promote eguziwween women
and men in the area of Family Law which will pakie tvay to make
Egypt’s withdrawal of its reservation to Article péssible. Law no. 1 of
2000, effective as of 1 March 2000, gave womeretiial right of
divorce through Khul',” or repudiation, which is the indigenous Islamic
formulation of women’s equal right to divorce facompatibility without
need to prove damage. The law also enhanced justadeding social and
economic rights of women, and put an end to thiesnfy of over one
million women each year involved in divorce casasch cases used to
last from five to seven years on average and samestend with denial of
divorce®

Two of the elements in this presentation coineutbé arguments made
domestically by the Egyptian government in suppbthe provision orkhul in Law
no.1 of 2000: its provenance from within the Islartnadition, and the urgent need to
speed up court procedures in view of the huge nuibgases accumulating in the
courts and extremely protracted litigation. Hodaras ethnographic study of
divorce cases at a Cairo court in the early 1980 ates the pressures already
evident on the system at that time:

En général, les procédures s’étalent sur de longé&esdes. La plupart
des plaideurs attendant le jugement durant au nu@ns ans. D’autres

meme, durant quatre ans. Une femme m’a affirmérawnson cas en

% An “independent national body” to promote the atheament of women, established by decree on 8
February 2000, replacing the previously existingidveal Committee for Women.

% CEDAW/PSWG/2001/I/CRP.2/Add.3 23 October 2000;edgon Question 3. Article 16 of the
Convention on the Elimination of All Forms of Dignination Against Women concerns equality in
marriage and at its dissolution.
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suspens pendant sept ans. Certaines, qui en smreau stade de la

notification, ont déja perdu une année entiérecola®®

Fahmi reports the judges hugely overburdened, tiagdo frequent adjournments
and often spending “just a few seconds” talkingwtiite petitioners or their
representative® She observes that this is particularly the case women of the
‘popular classes’ who may see their cases dragmgiigr years; the effect, according
to Fahmi, is a realisation by such women that #rey*becoming victims of the

bureaucratic system”:

Ainsi, une des femmes interviewées, d’origine urtbaréalisant & quel
point I'expérience du tribunal était exténuanténalement décidé, au
bout de deux ans de lutte, de “s’arranger” avecnsan qui s’était entre
temps marié a une autre femme. Elle s’était eneletti@res de plusieurs
personnes pour faire face aux dépenses, sans Quagge aucune issue a
son cas. Finalement elle a été d’accord pour signgrapier déclarant

qu'elle renoncait a ses droits matériels en échaeda repudiatiofi’

The abundance of such stories was a powerful aggtimade for th&hul
provision; women — particularly poor women - weegnlg forced into concluding a
khul divorce and giving up their financial rights,afinvesting considerable time
and money in applying for a judicial divorce, besawof the inability (or failure) of
the judicial system to bring them prompt and edpl@aesolution of their
application®® An agreement on the need for court procedures spbeded up,
however, did not necessarily extend to the intrtidacof judicialkhul” as an answer.
In particular, those opposing the law denied thatais part of traditional Islamic law
and argued that removing the need for the husbamiisent to &hul’ was a direct
violation of the rules of thehari*a®® It was argued that all the Sunni schools had

85 Fahmi,Divorcer en Egyptel5.

% |bid 15-16.

®7 Ibid 19.

% See for example Tahani al-Gabali, ‘Al-Khul® bayrganun wa'l tatbig,’ in al-Sawi (edAl-hisad
39-44, at 39-40; Zakariya, ‘Al-khul’,’ 51; and Az3aliman and Azza Salah, ‘Al-khul” ganunan wa
tatbigan’ (Khul™ in law and practice), 13-38 in$é&wi (ed) Al-Hisad, at 13.

8 Zakariya, in her critique of the debates at theghss Assembly, observes that the emphasis on
mutual agreement tichul’ shifted to a focus on the consent of the husbaidekhul’,” 54.
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required the husband’s agreement tdal' divorce; that giving the court the power
to over-ride his refusal to agree effectively reeathe husband’s ‘authority’
(giwama ™ over his wife; that it was “throwing a time-bontiio the Muslim
household for the wife to set off at any momefit¥arlene Tadrus, in an analysis of
the treatment of thkhul provision in the press, identifies the religialiscourse as
the major framework for the debdfeShe also identifies a range of other arguments
made by critics, including that this was an attetopimake the Egyptian family a
carbon copy of the Western family”; that it did rmoldress the real problems in
society, which were economic rather than relatgoetsonal status law; that women
were governed by their emotions and were liabl@age rash decisions on divorce;
that the law would destroy the Egyptian family,de¢a huge increases in the number
of divorce cases and “compound the problem of $piheod.” She further notes
evocation of the “conspiracy analysis” in referentie“external forces imposing the
bill,” links drawn with the programmes of internatal conferences such as the
International Conference on Population and Devekarm Cairo and the Beijing
Fourth World Conference on Women, and the idea®faw as “the fruit of the
alliance between Western women’s movements anBdlptian women'’s

movement.*

Those supporting thiehul provision generally responded within the
discourses of Islamic jurisprudence and the stgtwfi the family. The draft
explanatory memorandum did not tackle the issubehusband’s consent in a
manner that recognised that reading the sourcs iexhis way might be considered
contentious or innovative. Rather, it set out the textual sources as justification for
the provision (verse 2.229 of the Qur'an andhhdithon the firstkkhul” in Islam),
and pointed out that the ‘basis’khul is mutual agreement, but that it was
“established jurisprudentially” that in the evehno agreement, the court could rule
for thekhul'. Beyond this, the memorandum presented juditial” within the

general framework of removing injury. Thus the harsth has injury removed from

"0 For an examination of interpretations of this aptdn the Qur'an 4:34 see Barbara Stowasser,
‘Gender Issues and Contemporary Qur’'an InterpaigtB0-44 in Yvonne Haddad and John Esposito
(eds)lslam, Gender and Social Chandg@xford: Oxford University Press, 1998.

"L See review by Fawzi in ‘Muslim Personal Status Law

"2 Tadrus, ‘Qanun al-khul’,’ 84. She observes thatrdiigious discourse was used by those who
opposed the provision on a range of other political social grounds.

* 1bid 89-95.

16



him by the fact that “he may retrieve what he haisl and have raised from his
shoulders the burden of paying any of shar'ifinancial rights of the wife
thereafter”. As for the wife, the draft memorandoomtinued, “this makes his
holding on to the wife after she has decided t@dig him bykhul™ an injury to her,
and theshar’irule is that there shall be no injury and no cetimijury (a darar wa
laidrar).””* The argument here clearly seeks to underpirethi¢irhacy of judicial
khul with the accepted principle of judicial divora® fnjury already established in

Egyptian law.

The third element in the presentation onkhal provision by the National
Council for Women is the promotion of equality beem men and women in the area
of family law, a theme picked up in the UK and U8gs coverage cited at the
beginning of this article. This element was notaading to Tadrus, a feature in the
domestic official discourse supporting the law. pisthe contributions made by
broad sections of the women’s movement to the deweént of the law, she holds
that the government appeared keen to distancéfitsel those calling for equality of
the sexes; the dominant voices speaking in sugp@ealed to concepts of the
stability and security of the family, rather th#we tiberation of women or the
violation of their rights. Similarly she foundtl# use made of the discourses of
citizenship or constitutional rights.

The Egyptian government may well have judged shaporting the
legislation through the discourse of equal right&amily law would not have the
widest resonance in either the People’s Assembilyider public opinion in Egypt.
Coming back to Arabi’s phrase, it was the ideanadmen divorcing at will’ that
provoked (and/or was used to provoke) substanpipbsition in some quarters: the
idea that women could divorce their husbands witlhawing to prove grounds,
indeed with no ‘fault’ on the part of the husbaadd against his will. Under the pre-
2000 law, as noted above, a woman who was ablevdi to persist might be able,
eventually, to obtain a judicial divorcetliq) from her husband who might be found

blameless by the arbitrators: but even here, thienclvould start with failed claims of

" Draft explanatory memorandum, 140-141. It wentmsuggest that some wives might prefer the
option ofkhul to that of revealing, through a litigation progestimate details about their married life
(at 142).

> Tadrus, ‘Qanun al-khul",’ 86-88.
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injury made by the wife, and the husband could éddee held to be wholly or partly
to blame by the arbitrators. Just as under thes rut¢alag a man can unilaterally
divorce his wife for no reason on her part and rgjdier will, paying her deferred
dower and financial compensation as required bypEagly law, so the deal presented
by thekhul provision — at its most basic - requires the wif@pay ‘compensation’ to
her husband in the event of her exercising thigaptt is in this sense that the
National Council for Women presents judidialul as ‘women’s equal right to
divorce for incompatibility without need to provardage.’

Perceptions and Practice

As for Egyptian public opinion, polls and survegsried out in the run-up to
the promulgation of the new law showed quite ad#viAn ‘elite opinion survey’
(including members of the judiciary, journalis@wlyers, civil society activists and
leaders of different women’s groups) showed 60%&wour of thekhul provision’®
A survey of broader public opinion found that 48.8%approved and 40.5%
approved, with the rest reporting no comment; is tbsult, a gender difference was
clear, with twice as many men disapproving as agapwhile more women
approved than disapprovédOn the other hand, a poll carried outAlyAhram
Weeklyand AlMishkat Centre for Research, published i@120ound 49.94 %
approving of the promulgation of tik@ul provision and 49.52% disagreeing, “with
no gender distinction”, although more women tham misagreed with the statement
that ‘it is fair that a woman who seekisul must return everything her husband had

given her.”®

This last result has interesting resonance wphladic opinion survey carried
out in Palestine after the promulgation of EgyptNm1 of 2000. Asked whether they
would like to see a similar provision &hul enacted in the future Palestinian state,
only about a third of respondents replied in tHaragtive (37% of women and 32%
of men). Questioned for the reasons, a majoritigwfale respondents supported

women’s right to obtain a divorce, but those whpaged the provision argued that

8 Fawzi, ‘Muslim Personal Status Law,’ table 1.2@03nterviewees.

" Fawzi, ‘Muslim Personal Status Law,’ table 1.2002nterviewees.

8 www.almishkat.org/engdocOfigures 1 and 2. Over 1500 persons polled; thertamtes that in this
preliminary poll, “the poll sample over-represettits educated.”
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women should not have to forfeit their propertyltoso’® The issue of what property
a woman should forfeit for khul divorce, and the implications this has for the
practicalities of the remedy provided by the lavasvand is an issue around the
Egyptian provision. Some opponents of the law hgded that thé&hul provision
was ‘rich women'’s law’, allowing a remedy only filose who could afford it. From
another perspective, Hoda Zakariya points to thlethat a man who mistreats his
wife may be the real winner through this arrangetrbatkhul may end up being a
deal made by “those despairing of change whoseuggeare blocked and find
themselves in front of two options, the sweetestlith is bitter.®® Her particular
criticism is of the requirement in judicikhul that a woman pays back the prompt
dower rather than simply waivingh(a’) the remainder of her financial rights — the
deferred dower and maintenance for the waitingopleri an arrangement she
identifies as “well known to Egyptian society agapular remedy to the various
problems of divorce through the official channéfsThis scenario she puts in the
context of the “feminisation of poverty,” concernidét women, particularly in rural
areas, may not only come out of the marriage watihing, but may have to “borrow
against the future” in order to do it, having athgg@ut the prompt dower into the
establishment of the household and the raisindnitdiren®? The ‘equality’ of divorce
rights entailing a cash repayment of the promptetas/arguably less than real
equality given that women are less likely than rieebe involved in the waged

economy.

In an examination of the implementation of kineil' provision over its first
two years, Soliman and Salah criticise a lack afiitation in a number of court

rulings as to how the assessment was made of therdees, along with certain cases

 Rema Hammami, ‘Doxa and Orthodoxy: Attitudes tagaregal Reform in Personal Status Law,’ in
Welchman (ed)Women’s Rights and Islamic Family LaStratified random sample of 1200 persons.
8 Zakariya, ‘Al-khul™’, 52.

8 Loc cit. By way of comparison, research in theeBtihian West Bank found divorce fira’

(referred to asnukhala’aor khufl in the application Jordanian law, atadagq mugabil ibra’in the court
records, generally involving the wife waiving hernmaining financial rights, not also returning the
prompt dower) to be the most common form of divdarcthe years 1965, 1975 and 1985; of all
divorces, 90% were non-litigiouta{aqg or khul', with only 10% applications for judicial divorcejjth

an overall proportion of these in three courts@¥skhul to 40% unilaterafalag. See Lynn
WelchmanBeyond the Code: Muslim Family Law and the Shardidary in the Palestinian West
Bank The Hague: Kluwer Law International, 2000, 248.

82 7akariya, ‘Al-khul’,’ 52. Compare el-Alami, ‘Remgar Device?’,139: “The pressures of the cost of
living mean that the dowry will most probably aldgehave been spent on household items, the
education of children or generally have been alesbrbto the family budget.”
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where the wife was ordered to pay the deferred dawevell as the prompt dower to
her husband, rather than waiving her right to tefeided dowef? They point out that
the draft explanatory memorandum had clear guidslon this issu®&, specifying for
example that if the dower is specified in the cacttibut the husband claims he paid
more than this amount, ttk@ul shall be granted on the wife’s return of the antou
specified in the contract, “and the husband mal pagment of his claim through a
separate petition to the relevant codrtThis may have been an answer to some
opponents of the law who argued that the amoumdgtexgd in the marriage contract
does not represent ‘everything a man paid’ to éttee marriage to his wife, while
not compromising on the wife’s right takaul divorce on the basis of official records
of the dower paymerif.On this matter as well as on others, Soliman aiaScall

for the publication of a formal and definitive Eapbatory Memorandum to Law no.1

of 2000 to guide the judiciary in its applicatith.

A further concern for Soliman and Salah is thegtkrof time the courts are
taking to process applications fdnul’. In a review of 62 rulings fdthul in different
courts in the first year of implementation, thewyrid that half the cases took over
eight months, in some cases taking up to 17 mdfithkis is partly attributed to the
extended requirements for reconciliation attempséssted upon in the discussions of
the text at the People’s AssemBiyput even allowing for the extra periods where

there are children to the marrialjét is reported that the deadlines may be missed

8 Soliman and Salah, ‘Al-khul® ganunan wa tatbiq&d,’ The research covered six governorates and
found 5323 claims fokhul submitted in 2000, with 220 resolved; in 2001lytfeund 5201 claims
submitted. By comparison they found 5439 clainrdddiq submitted in 2000 and 5125 in 2001.

8 To the effect that if there is a disagreement batyprompt dower was paid, references is to be made
to Article 19 of Law no.25 of 1929, requiring théewto prove her statement and if she is unabtoto
so then allowing the husband’s statement to stanovfded he does not claim that which is not
customarily a dower for her like/of her peearsthlh@” in which case the ‘proper dower’ will be ruled
for. Soliman and Salah, ‘Al-khul™, 38.

% bid 38.

%It is noted by some that fees levied as a propowi the registered dower may result in regisirati
of either a symbolic dower or one that is lowemthizde amount actually paid. One of the questions
over the implications of the new law is whethewiil change the negotiations at the conclusion of
marriage as well as at the end, with husbands-teebking the registration of a higher dower. See
Fawzi, ‘Muslim Personal Status Law.’

87 Soliman and Salah, ‘Al-khul™, 38.

8 |bid 35. They note (at 36) that claims processeithé major urban centres in their survey (Cairo,
Giza and Alexandria) were generally resolved maieldy than those outside those areas (Fayyoum
and Suhag) , while Qena saw 205 claims submitt@®@® but none resolved.

8 Zakariya, ‘Al-khul’,’ 69; Soliman and Salah, 29.

% Article 18 (2) of Law No.1 of 2000 provides théthe couple have a child, “the court shall propose
reconciliation at least two times separated byraogeof not less than 30 and not more than 60 days.
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due,inter alia, to disagreements over how to resolve the issaewkr, repeated
adjournments, and the attempts of some lawyerstiate appeal despite the text of
the law to the effect that a ruling fehul is final®* Of particular note in Soliman and
Salah’s findings, however, is their listing of tle@asons contributing to a shorter
resolution time in the courts. They found thattlaél claims resolved in the relatively
short period of three to nine months had one orenobfour features in common.
Two of these were the eventual agreement of theangsor mutual agreement of the
spouses during the course of the claim, and a #wsiclaims fokhul before
consummation of the marriage. Significantly, thertb feature was the changing of
petitions originally submitted for judicial divorggatliq) on the various grounds of
injury to petitions forkhul', with the originakatliq application having already spent
“not less than three years” in the couftSpecific examples given akéul' petitions
describing not only fear of not being able to ‘lwéhin the limits ordained by Allah,’
but also physical violence (beating) and humiliatitne husband’s polygynous
marriage causing injury, desertion, lack of conswatom, and other examples of
conduct attributed to the husband that would, alven, give rise to the wife’s right to
a judicial divorce under existing Egyptian law vath entailing forfeiture of her

financial rights®

In these cases, the problem is not withidhel provision but with the failure
of the legal system to provide proper and effickemiedy under the existing law
where the wife has grounds and should not haverfeif her financial rights. Writing
in 2000, Dawoud el-Alami predicted that tkieul provision would provide a remedy
for a woman who had the means to meet the finanbigjations it entailed and who
wanted a divorce “for no other reason than thatdsies not wish to be married to her

husband.” However, he continued:

the fact is that it is those who are most despenatemost vulnerable

who are likely to resort to this device, in the Wwhedge that to pursue

91 Zakariya, ‘Al-khul’,” 68-69.
2 Soliman and Salah, ‘Al-khul® ganunan wa tatbiq®s —36.
% |bid, 32-34.
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proper redress will be a painful and protected @ssavith no

guarantee of succes.

If Hoda Fahmi’s research from the 1980s still kajdod today, it would
appear that women with means — women from the ‘uplpsses’ — would already
have greater prospects of more reasonably expeslitieatment of a claim submitted
for tatliq requiring the proving of grounds for a judicialdice that would leave their
financial rights intact. The promulgation of tkieul' provision would thus indeed go
some way to providing ‘equal access to divorcehmlegal system for women from
these social classes without grounds for divorcegeised in law, offering the
possibility of a divorce ‘without the need to prad@mage,’ as pointed out by the
National Council for Women. However, for women loé tpopular classes,’ there is
clearly concern that uptake of tkleul' provision may be prompted by an
abandonment of claims for judicial divorce on grdsithat the law has long
recognised, but on the basis of which they haveals=d of obtaining a divorce.
While akhul divorce in such cases provides a way out ofriimaédiate situation, it

is of course at the expense of established rights.

It is clearly not the intention thatidul” divorce with its associated losses of
shar’irights for the wife should effectively be the ofjtyactical’ avenue of judicial
divorce for women. Further research over a lotigez period would be needed to
permit an evaluation of the practical impact of khel provision on Egyptian
women’s access to and rights on divorce, acrosdiffegent classes. Such research
would include not only the socio-economic standhthe litigants and the speed of
resolution of the claims, but parallel studies blecations for judicial divorce on
grounds of the different types of injury enumeratethe substantive law. Here
again, it will take time for the procedural changesoduced by Law No.1 of 2000 to
produce the hoped-for result of speedier resolutforiaims and reduced outlay on
related fees in personal status litigation. Thelipabon of detailed judicial
guidelines, including in an Explanatory Memorandtime, familiarisation of the
judiciary with those standards, and determinechaitie to addressing the problems of
Egypt’s overburdened judicial system would doulstlesntribute to the process.

% El-Alami, ‘Remedy or Device?’ 139.

22



Some women’s rights activists in the meantime ransanvinced that what is really
needed is a comprehensive review of Egypt’'s subgtalaw on personal status, to

match the procedural provisions of Law No.1 of 2000
Implications

If, as noted in the CEWLA report on the first tweays of implementation of
Law no.1 of 2000, the introduction of judicidiul’ did not produce the ‘earthquake in
the Egyptian family’ direly predicted in parts bitEgyptian press, it is clearly still
hugely significant also beyond the field of judigmactice in Egypt. Dawoud el-
Alami calls it “nothing short of revolutionary® and Oussama Arabi finds evidence
that it “marks a radical discontinuity with extdslamic family law.®” In Jordan,
King Abdullah followed Egypt’s lead in substandenat in process, including a
similar (although not identical) provision for jual khul' in amendments to Jordan’s
Law of Personal Status which he issued by decteegavith a substantial amount of
other such ‘temporary legislation’, during the jpred absence of a sitting
parliament, on the last day of December 280aomen’s rights activists found
themselves in a dilemma similar to that faced iggE@fter the promulgation of the
1979 law. Called upon to review the temporary laftsr being reconvened, in
September 2003 Jordan’s parliament chose to fieédehul’ provision to a legal
committee for further study. Arabi’s argument ttiegkhul provision is part of a
longer and wider “process of reconstructiorsioari'a of unprecedented
dimensions® is unlikely to be used in support of such legistain government
discourse, since the argument still tends to sttessaditional’ legitimacy. Arabi’s
exposition focuses not so much on the legislature/ever, as on the role of Egypt’s
Supreme Constitutional Court in evaluating, wheaked upon, whether particular

pieces of Egyptian legislation are in accordandé thie “principles of the

% Soliman and Salah, ‘Al-khul® ganunan wa tatbiq@8; and Gabali, ‘Al-khul’,’ 42.

% El-Alami, ‘Remedy or Device?’ 135.

7 Arabi, ‘The Dawning of the Third Millenium’ 171.

% Temporary Law No.82 of 2001, Official Gazette rii24 of 31 December 2001. The law amended
by this legislation is the Jordanian Law of Per$&tatus 1976, itself a temporary law issued during
the reign of his late father, King Hussein.

% Arabi, ‘The Place of Islamic Law in the Modern Wband the Reconstruction of Shari‘a,’ 189-211
in his Studies in Modern Islamic Law and Jurispruderae201. The title of Arabi’s article on Law
No.1 of 2000 (‘The Dawning of the Third Milleniunm@&hari’a’) might be taken to indicate part of his
argument about the relationship between Islamicdad ‘modern world,’ the ‘third millennium’ being
a calculation by the ‘common era’ rather than giarhic fijri) calendar.
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shari‘a”*?° A challenge to Law No.1 of 2000 has already beeigeéd’* and like the
law itself, the deliberations of the Supreme Cdustinal Court will be of

considerable significance beyond as well as wilggpt's borders.

191 accordance with the 1980 amendment of Articté the Constitution establishing “the principles
of shari'a [as] the main source of legislation.aBr, ‘The Place of Islamic Law,’ 196.
101 Constitutional Case no.201 for thé2Rudicial YearQfficial Gazetteno.52 of 26 December 2002.
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